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NOTICE  TO  THE   SECOND   EDITION. 


Since  the  First  Edition  of  this  work  many  cases  have  been 
decided,  and  a  few  changes  made  by  Acts  of  Parliament, 
affecting  directly  or  indirectly  the  law  and  practice  relating 
to  the  subjects  treated  of  in  this  book.  /  have  noted  ail  these 
up  to  date.  A  few  doubtful  expressions  have  been  revised, 
and  the  work  has  otherwise  been  improved  and  considerably 
enlarged.  Chapters  41  to  the  end  of  the  book  are  entirely 
new  matter. 

The  chapter  on  "Costs,"  which  appeared  in  pamphlet 
form  in  1882,  is  now  added.  Very  many  decisions  on  the 
question  of  "  Costs "  and  "  Taxation  of  Costs  "  have  since 
been  given.  The  gist  of  these  decisions  is  also  here  given, 
as  they  are  not  reported  in  the  Law  Reports. 

From  numerous  letters  received  from  time  to  time,  many 
being  from  persons  I  am  not  acquainted  with,  I  am  satisfied 
that,  with  all  its  defects,  the  First  Edition  has  answered  the 
purpose  intended,  viz, — as  a  handbook  for  the  busy  prac- 
titioner, the  articled  clerk,  and  the  student  for  the  practical 
examination  for  the  admission  of  attorneys. 

It  has  also  been  of  much  use  to  the  Legal  branch  of  the 
Civil  Service,  and  has  also  considerably  helped  candidates 
for  some  of  the  law  examinations  of  the  University. 

It  is  hoped  that,  with  the  additions  now  made,  and  with 
a  full  and  convenient  Index,  the  utility  of  the  work  will  have 
been  much  increased. 

C.  H.  VAN  ZYL. 

1st  August^  1902. 


PREFATORY   REMARKS   TO   THE   FIRST 

EDITION. 


I.  We  have  the  Roman  Dutch  Law,  as  it  was  in  Holland  at 
the  time  of  the  Capitulation  of  this  Colony  to  England  in 
1806,  in  force  here,  subject  to  changes  made  by  us  since,  or 
to  modifications  introduced  by  local  customs.  In  the  case 
of  Seaville  vs.  CoUey  (9  J.,  39),  the  Chief  Justice  said: 
" .  .  .  .  They  "  (the  body  of  laws  introduced  from  Holland 
before  1806)  "are  not  all  to  be  found  in  any  code  or  authentic 
document,  to  which  easy  reference  can  be  made,  and  it  is 
often  only  through  a  judicial  decision  upon  a  disputed 
question  of  law  that  the  Legislature  becomes  aware  of  the 
existence  of  a  particular  law.  The  conclusion  at  which  I 
have  arrived  as  to  the  obligatory  nature  of  the  body  of  laws 
in  force  in  this  Colony  at  die  date  of  the  British  Occupation 
in  1806  may  be  briefly  stated.  The  presumption  is  that 
every  one  of  these  laws,  if  not  repealed  by  the  local  Legis- 
lature, is  still  in  force.  This  presumption  will  not  however 
prevail  in  regard  to  any  rule  of  law  which  is  inconsistent 
with  South  African  usages.  The  best  proof  of  such  usage 
is  furnished  by  unoverruled  judicial  decisions.  In  the 
absence  of  such  decisions,  the  Court  may  take  judicial  notice 
of  any  general  custom,  which  is  not  only  well  established  but 
reasonable  in  itself.  Any  Dutch  law,  which  is  inconsistent 
with  such  well-established  and  reasonable  custom,  and  has 
not,  although  relating  to  matters  of  frequent  occurrence,  been 
distinctly  recognized  and  acted  upon  by  the  Supreme  Court, 
may  fairly  be  held  to  have  been  abrogated  by  disuse.  .  .  ." 
We  have  made  comparatively  few  changes  in  the  general 
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principles  of  the  law,  affecting  Judicial  Practice,  and  therefore 
the  law  of  Holland  on  this  subject  still  serves  as  our  guide, 
not  only  in  this  Colony,  but  also  in  the  neighbouring  Colonies 
and  Republics,  and  indeed  throughout  South  Africa. 

2.  Though  many  excellent  works  on  the  Theory  of  the 
Judicial  Practice  have  been  published  in  Holland  in  the  i6th, 
i/th,  and  i8th  centuries,  there  is  not  one  of  them  which, 
when  translated,  could  be  used  as  a  whole  to  advantage 
for  present  day  Colonial  purposes ;  because,  while  some 
writers  treat  some  subjects  in  full,  they  pass  over  other 
subjects  by  a  very  scanty  reference,  or  at  any  rate  with 
insufficient  treatment ;  while  again  many  subjects  treated 
of  by  some  of  these  writers  have  become  obsolete,  even  in 
Holland,  or  were  purely  of  local  application.  We  have 
consequently  to  gather  our  information  disjointedly  from 
several  writers.  Having  regard  therefore  to  our  local 
changes,  either  made  expressly,  or  adopted  in  practice,  which 
adoption  again  in  some  cases  can  be  traced  to  the  English 
law  and  practice,  and  to  the  decisions  and  practice  from 
time  to  time  of  the  Supreme  Court  on  certain  points ;  and 
also  to  the  fact  that  no  book  on  the  subject  has  ever  appeared 
in  the  English  language,  as  far  as  I  have  been  able  to 
ascertain,  though  there  are  many  Colonies  and  Countries 
where  the  Roman  Dutch  Law  is  practised,  the  time  seems 
to  have  arrived  for  the  compilation  of  a  work,  which  shall 
present  in  an  easily  accessible  form  points  of  the  most 
constant  practical  recurrence  in  the  profession,  so  as  to 
facilitate  the  enquiry  of  the  practitioner. 

3.  Feeling  the  want  of  some  such  handy  reference  when 
I  commenced  practising,  I  began  to  make  notes  on  the 
various  subjects,  simply  for  my  own  guidance  and  infor- 
mation ;  but  afterwards,  I  dictated  them  to  my  own  clerks, 
and  later  on,  from  time  to  time,  to  other  articled  clerks  and 
law  students.  As  this  was  becoming  monotonous,  and  was 
sometimes  also  very  inconvenient,  I  was  induced  to  send 
some  of  these  notes  to  the  Cape  Law  Journal  for  publication  ; 
but  that  journal  appearing  only  quarterly,  it  would  yet  take 
several  years  before  the  whole  of  them  could  be  printed. 
Accordingly  many  members  of  the   profession,   especially 
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former  pupils  of  mine,  have  urged  upon  me  to  publish  the 
greater  part,  if  not  the  whole,  of  my  notes,  in  book-form. 
About  half  of  them  have  already  appeared  in  the  Law 
yournal;  but  those  as  well  as  others,  now  for  the  first  time 
published,  have  from  time  to  time  undergone  excisions  and 
additions,  so  as  to  keep  every  point  of  consequence  well  up 
to  date.  The  law  and  practice  therefore  as  far  as  I  understand 
them,  and  as  set  forth  in  this  book,  may  be  said  to  be  such  as 
were  in  force  in  our  Supreme  Court  on  the  ist  instant 

Some  of  the  chapters  on  other  subjects  are  not  now 
published,  as  it  was  thought  necessary,  in  order  to  keep 
down  the  size  and  the  expense  of  the  book,  to  publish  only 
those  subjects  of  more  immediate  and  daily  requirements. 

4.  In  1882  I  published  in  pamphlet  form  the  chapter  on 
**  Costs,"  which  was  the  last  then  dictated  to  the  articled 
clerks,  as  a  handy,  work  on  the  subject  was  then  very  much 
wanted.  Since  then  our  Supreitie  Court  has  decided  some 
important  cases  on  Liens  and  on  the  jus  retentionis.  The 
effect  of  some  of  these  decisions  is,  that  an  Attorney's  lien 
on,  and  his  right  of  retention  of,  documents  in  his  possession 
is  not  so  extensive  as  I  had  stated,  and  to  this  extent,  and 
on  this  point  only,  I  amend  that  chapter.  These  decisions 
are  referred  to,  and  the  law  on  the  subject  given,  in  the 
chapter  herein  on  Hypothecations  and  Liens,  etc. 

5.  The  addition  of  the  Practical  Forms  to  each  subject  is 
a  novelty  in  a  work  of  this  kind.  Some  theoretical  writers  do 
not  touch  on  "Forms,"  believing  them  unnecessary,  while 
others  think  they  should  be  learned  in  an  oiHce.  My  experi* 
ence  does  not  permit  me  to  concur,  in  full,  with  either  of  these 
views.  It  is  sometimes  difficult  for  a  young  student  to  grasp 
and  remember  the  Theory,  unless  its  exposition  is  shown  by 
practical  illustrations,  and  it  is  impossible,  in  many  cases,  for 
a  busy  practitioner  to  find  the  time  to  teach  the  use  of  Forms, 
and  to  shew  when  they  are  applicable  and  suitable,  and  when 
not  Merely  to  follow  a  Form,  because  it  has  been  used  by 
some  one  without  being  objected  to,  and  without  shewing 
whether  it  complies  with  the  requirements  of  the  Theory,  is 
as  unsatisfactory  as  the  use  of  the  Theory,  without  shewing 
its  practical  operation,  and  the  consequence  not  unfrequently 
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has  been  a  disappointment.  With  the  aid  here  given,  I  know 
that  the  articled  clerk  or  the  practitioner  welcomes  the  Forms. 
To  the  former,  they  inspire  a  safe  hope  like  that  of  a  sheet 
anchor :  to  the  latter,  they  save  trouble  and  delay :  while  to 
every  one  they  serve  as  a  guide  to  uniformity  and  simplicity 
in  legal  business.  "  Forms  "  have,  at  one  time  at  least,  played 
a  very  important  part  in  legal  history.  Long  before  juris- 
prudents began  to  advise  and  to  argue  cases  the  practice  and 
the  use  of  "  Forms  "  were  in  existence.  The  Dies  Fasti  and 
the  Dies  Nefasti^  the  Lawful  and  Unlawful  days,  when  legal 
proceedings  might  be  taken  or  not  in  Ancient  Rome,  were 
originally  kept  secret  by  the  Patricians,  so  as  to  prevent  the 
Plebeians  from  obtaining  a  remedy  ;  and  so  also  the  slightest 
departure  from  or  variation  of  the  secret  "  Forms,"  then  in 
use  by  the  Patricians,  was  fatal  to  an  action.  Cnoeius  Flavins, 
clerk  to  Appius  Claudius  Coecus,  in  304  B.C.,  stole  from  him  a 
collection  of  "  Legal  Forms  "  together  with  a  calendar  of  the 
days  when  it  was  lawful  to  conduct  legal  business,  and 
published  them.  This  boon  (theft  therefore  for  once  in  legal 
history  having  been  a  direct  public  blessing)  assisted  the 
Plebeians  materially  in  their  procedure.  But  the  Patricians, 
being  jealous  and  disappointed  at  the  exposure  of  Flavins, 
resorted  to  other  secret  Forms,  to  the  detriment  of  the 
Plebeians,  until  afterwards  Sextus  Aelius,  in  200  B.C.,  pub- 
lished a  fresh  collection,  including  that  of  Flavins.  This  was 
known  as  the  "Jus  Aelianum,"  and  these  "Legal  Forms'* 
were  called  "  Leges  Actiones,"  because  they  were  said,  in  a 
certain  arbitrary  way,  to  be  based  on  the  first  two  of  the 
Twelve  Tables.  This  Aelian  compilation  was  afterwards 
followed  by  all  without  further  attempts  at  evasion  or 
exclusive  dealing  on  the  part  of  the  Patricians. 

6.  The  "  Forms  "  in  this  book,  with  three  or  four  excep- 
tions which  are  copied  from  the  Rules  of  Court  and  the 
Insolvent  Schedules,  are  what  I  have  drafted  for  my  own 
purpose,  and  have  been  actually  used  by  me  in  practice,  with 
few  exceptions.  These  few  exceptions  are  on  points  which 
have  not  yet  arisen  in  the  Supreme  Court,  but  which  may  at 
any  time  arise ;  and  are  here  given,  as  an  illustration  of  the 
practical  operation  of  the  points  in  question. 
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These  Forms  are  suitable  to  all  the  Courts  in  the  Colony, 
and  even  if  in  a  few  instances  some  might  be  a  little  con* 
tracted,  according  to  the  particular  circumstances  of  the  case, 
care  should  be  taken  that  in  curtailment  their  essential 
requirements  should  not  be  omitted. 

7.  In  a  few  of  the  subjects  treated  of  a  skeleton  outline  is 
given  of  their  historical  origin.  This  is  done,  in  some  cases, 
by  way  of  explanation  and  information,  or,  in  other  cases,  by 
way  of  making  the  subject  more  interesting  and  attractive  to 
the  student  In  either  instance,  it  is  done  with  the  object 
of  shewing  the  sources,  or  origin,  whence  the  information  is 
derived,  so  as  to  enable  those  who  are  so  disposed  to  follow 
up  and  complete  their  investigations  on  the  historical  aspect 
of  the  subject. 

8.  Occasionally,  on  some  points,  a  statement  is  made  as  to 
the  law  of  another  country.  This  is  also  partly  to  shew  the 
historical  sources,  and  partly  to  shew  the  contrast  to  our  own 
law  in  similar  cases. 

Another  reason  for  the  reference  to  the  law  of  other 
countries  is,  because,  though  the  general  principle  of  our  law 
is  that  of  the  Roman-Dutch  Law,  on  many  questions  where 
this  law  has  made  no  change  on  the  Roman  Law,  we  quote 
direct  from  the  latter  ;  and  on  some  points,  the  principles  of 
the  English  Law  have  been  adopted  by  our  Legislature,  while 
practice  has  introduced  a  few  other  points.  It  is  thus  no 
unfrequent  occurrence  in  our  Supreme  Court  that  in  support 
of  a  point  the  Roman  Law,  the  Roman-Dutch  Law,  and  the 
English  Law  are  quoted. 

These  divers  sources  and  systems  may  at  first  sight  seem 
embarrassing  to  a  student,  but  he  soon  gets  to  know  which 
to  follow  in  any  particular  case,  and  by  the  means  here  stated 
his  attention  is  drawn  to  the  different  systems,  by  pointing 
out  where  they  differ  or  resemble,  so  as  to  enable  him  to 
make  comparisons,  and  thus  take  a  deeper  interest  in  his  work. 

The  rule  for  ascertaining  which  law  is  applicable  to  a 
particular  case  is  stated  by  Van  der  Linden  in  his  Laws  of 
Holland  (i.  i.  4) :  "  In  order  to  answer  the  question.  What  is 
the  law  in  such  and  such  a  case  ?  we  must  first  inquire  whether 
any  general  law  of  the  land,  or  any  loccU  ordinance  having  the 
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force  of  law,  or  any  well-established  custom  can  be  found 
affecting  it  The  Roman  law,  as  a  model  of  wisdom  and 
equity,  is,  in  default  of  such  a  law,  accepted  by  us  through 
custom  in  order  to  supply  this  want.  The  States  of  Holland 
express  themselves  very  clearly  in  a  certain  Resolution  of  the 
25th  of  May,  173s,  in  these  terms  : 

"  That  the  High  Court,  as  well  as  all  the  Judges  in  the 
Province  of  Holland  and  West  Friesland,  must  do  justice 
according  to  the  laws  and  ordinances  of  the  land,  according  to 
the  privileges  and  well-established  customs  and  usages,  and  in 
default  of  these  according  to  the  written  law  "  (the  Roman  law). 

'^  The  use  of  the  laws  of  neighbouring  nations  is  a  means 
which,  although  not  to  be  entirely  rejected,  should  be  resorted 
to  with  the  greatest  caution,  and  never  but  in  such  cases 
in  which  we  feel  perfectly  convinced  that  the  law  of  the 
neighbouring  country  and  our  own  agree  in  this  point  in 
analogy."     (Consult  also  V.  d.  Keessel,  Thes.  5-26.) 

9.  This  work  is  by  no  means  exhaustive  of  the  subjects  of 
which  it  treats,  and  I  must  therefore  leave  the  energetic 
student  to  pursue  the  investigations  further.  While  in  class- 
work  one  can  conveniently  and  with  advantage  enlarge  upon 
each  subject,  it  is  not  desirable  to  make  a  work  of  this  kind 
more  elaborate  than  is  necessary  for  the  more  immediate  and 
daily  professional  requirements. 

10.  No  one  can  be  more  conscious  than  myself  of  the 
defects  of  this  work.  But  with  all  its  faults  I  believe  it  will 
be  of  considerable  aid  to  those  for  whom  it  is  intended,  viz., 
the  Articled  Clerks,  the  busy  Practitioner,  and  the  Students 
who  are  working  for  their  Practical  Examinations  fdr  admission 
as  Attorneys.  To  expect  a  work  of  this  kind  to  be  free  from 
faults,  especially  such  as  are  incidental  to  a  first  edition,  is 
more  than  I  could  venture  to  hope.  But  I  have  spared  neither 
time  nor  trouble  to  make  it  in  all  respects  as  accurate,  simple, 
brief,  and  serviceable  as  possible. 

Throughout  this  work  wherever  the  words  "  Chief  Justice  " 
occur,  unless  otherwise  expressly  defined,  they  refer  to  the 
present  Chief  Justice,  Sir  J.  Henry  de  Villiers. 

C  H.  VAN  ZYL 
Cape  Town,  FAnmry^  1893, 
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JUDICIAL    PRACTICE 

OF    SOUTH    AFRICA. 


CHAPTER  I. 

Oir    THE    COMXBNGEiaSNT    OF    AN    ACTION    IN 

GENEBAIi. 

Professor  Goudsmidt,  in  his  Pandekten-Systeem,  §  87, 
sajrs : — 

*^  An  action  is  the  legal  means  by  which  as  plaintiffs  we  invoke  the 
intervention  of  the  Judge  against  a  particular  person,  in  order  to  force 
him  to  respect  our  legal  position  and  to  redress,  when  necessary,  the 
wrong  which  he  has  committed." 

In  all  judicial  proceedings  it  is  of  the  utmost  importance 
at  the  outset  to  know  who  are  the  parties  to  sue,  and  who 
to  be  sued  ;  whether  the  proceedings  should  be  in  your  own 
name  or  in  your  representative  capacity ;  and  whether  alone 
or  by  the  assistance  of  another.^ 

In  all  personal  actions,  as  a  general  rule,  the  defendant 
can  be  sued  only  before  his  own  ^xo^x  forum,  that  is,  before 
the  Court  which  has  jurisdiction  over  him.  The  rule  is  cictor 
sequitur  forum  rei^  but  in  real  actions  he  may  be  sued  also 
at  ^^  forum  where  he  has  immovable  property  situated,  if  he 
is  himself  not  within  that  jurisdiction  ;  and  the  plaintiffs 
preliminary  proceeding  then  is  to  arrest  the  landed  property 

*  Faure,     ^  Procarechi^'^    Vol.    I.,  «  Waaseiiaar,  I.,  I.,  {  3,  and  Groot 

Ch.  4.  Placaat  Bock,  Vol.  2,  p.  754,  §  210. 
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in  order  to  found  jurisdiction.^  The  Supreme  Court  has 
jurisdiction  over  the  whole  Colony  ;  the  other  Courts  in  their 
respective  Provinces  or  districts  only  ;  and  having  this  juris- 
diction it  seems  superfluous  to  arrest  the  landed  property  in 
order  io  found  jurisdiction ;  but  this  is  an  old  legal  phrase,  the 
practical  object  of  which,  in  this  instance,  is  to  lay  an  attach- 
ment on  the  landed  property  to  prevent  the  registered  owner 
from  parting  with  it,  or  mortgaging  it,  without  the  leave  of 
the  Court,  on  notice  to  the  plaintiff.  This  "founding  of 
jurisdiction,"  ad  fundandam  jurisdictionem^  applies  also  to 
movables  within  the  jurisdiction  of  the  Court,  if  the  defen- 
dant is  out  of  it,  by  the  Sheriff,  or  some  other  person,  on 
the  order  of  the  Court  taking  and  retaining  possession  of 
them. 

A  plaintiff  suing  a  defendant  in  the  latter's  forum  is 
bound  by  the  law  of  that  Court.  Thus,  for  instance,  if  a  debt 
contracted  in  a  country  where  both  parties  at  the  time  were 
domiciled  which  does  not  become  prescribed  in  that  country 
until  after  the  lapse  of  a  third  of  a  century,  but  which  if 
contracted  in  the  country  where  the  defendant  subsequently 
becomes  domiciled  would  be  prescribed  in  eight  years,  the 
plaintiff  sues  the  defendant  in  the  latter's  country,  the  Court 
must  apply  the  prescriptive  period  in  force  there,  as  the  law 
of  the  forum  is  the  guide  to  the  Court.^  What  a  plaintiff 
should  do  under  such  circumstances  is,  out  of  his  own  Court 
where  the  debt  was  contracted,  to  sue  the  defendant  by 
Edictal  Citation,  and  if  the  judgment  is  not  satisfied  in  that 
country,  then  to  sue  the  defendant  on  it  by  way  of  provisional 
sentence  in  the  latter's  country.  No  prescription  of  eight 
years  can  then  be  pleaded. 

Before  we  can  institute  or  defend  an  action  we  must  have 
the  legitima  persona  standi  in  judicio ;  in  other  words,  the 
legal  right,  whether  as  plaintiff  or  defendant,  to  bring  or  to 
defend  any  judicial  proceeding  in  our  own  name,  without 
the  assistance  or  intervention  of  any  other  party.^ 

A  person   may  cede   to  another    his    right   of   action, 

*  See     ChEpters     **  Arrats  **     and  •  Alexander  vs.  Parker^  decided  in 

**  Edictal  Process ; "   and   also    Was-      Supreme  Court,  X902,  not  reported, 
senaar,  I.,  I.,  f§  4  and  5.  *  Fanre,     •*  Proeesrecht,*'    Vol.     I., 

Ch.2. 
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completing  it  by  delivery  of  the  thing,  if  there  is  anything 
to  be  delivered,  and  of  the  instrument  of  cession.^ 

Before  issuing  summons  the  plaintiff  should  first  have  a 
demand  made  on  the  defendant ;  for  if  it  be  in  the  latter's 
power  to  comply  with  it,  he  should  have  an  opportunity  of 
doing  so  without  being  put  to  expense.  If  no  demand  is 
made,  and  the  defendant  offers  to  comply  with  the  summons 
upon  the  service  thereof,  or  within  a  reasonable  time  there- 
after, and  before  the  plaintiff  could  proceed  further,  he  is 
entitled  to  his  costs  from  the  plaintiff  for  opposition.^  Of 
course,  if  the  defendant  does  not  offer  to  comply  with  the 
summons,  and  proceeds  to  defend  the  action,  he  has  not 
this  right. 

This  demand  is  not  necessary  in  reference  to  debts  which 
are  payable  on  a  specified  day,  such  as,  for  instance,  most 
liquid  debts,  and  where  the  rule  is  dies  interfellat  pro  honiine?^ 
though  in  practice,  with  us,  it  is  frequently  made. 

Persons  disqualified  from  suing  or  defending,  and  who 
have  not  the  Ugitima  persona  standi  injudicial  are : 

(^i:)  Minors, — No  minors,  or  persons  under  the  power  of 
guardians  or  curators,  can  institute  or  defend  an  action.  If, 
therefore,  an  action  is  necessary  to  be  brought  or  resisted  on 
their  behalf,  it  should  be  done  in  the  name  of  their  guardian 
or  curator.  A  minor  who  has  no  guardian  must  have  a 
curator  ad  litem  appointed,^  who  is  to  sue  or  be  sued  in  the 
particular  action  pending.  In  a  criminal  case  against  the 
minor  he  cannot  be  represented  by  his  guardian  or  curator, 
for  then  the  action  is  personal,  and  the  rule  is  ''  that  minors 
in  cases  of  crime  must  appear  personally  injudicio^  ^ 

(b)  Madmen  or  insane  persons. — A  madman  or  an  insane 
person,  though  above  the  age  of  majority,  must  also  sue  or 
be  sued  in  the  name  of  his  curator.  If  he  has  not  one, 
the  Court  will  appoint  him  one  on  the  petition  of  anyone 
interested.* 

"  MUls   &*    Sims    vs.    Benjamin's  »  Judicicel  Praktyk,  I.,  I.,  8,  §  8, 

TrusUesy  B.  for  1876,  p.  115.  and  Faure  ys.  Wright,  i  M.,  ai. 

«  Sec  Chapter  on  "  Costs,''  and  also  *  Sec  Chapter  "  Curator  ad  iitemy 

W.  Grotins'  Isagoge,  by  de  Plipe,  I.,  '  Grotins,  I.,  4,  }  i ;  Voet,  tr.  by 

4,  6 ;  Merula,  4,  21,  §  X,  and  Redeling-  Sampson,  4.  4. 

huys  <&•  Wessels,  3  J.,  250.  •  See  Chapter  ^^  De  Lunatico  Inqui- 

reudoP 
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(c)  Married  women. — ^A  married  woman,  as  a  general 
rule,  cannot  institute  or  defend  an  action  in  her  own  name.^ 
Proceedings  should  therefore  be  taken  either  in  the  name  of 
her  husband,  or  she  should  be  duly  assisted  by  him.^  But 
to  this  rule  there  is  the  following  exception  ^ : — A  woman  who 
wishes  to  sue  her  husband  for  divorce  or  judicial  separation, 
or  maintenance,  can  do  so  without  his  consent  or  assistance, 
and  so  also  can  she  defend,  in  her  own  name,  an  action 
instituted  against  her  for  divorce  or  for  separation. 

Though  in  Holland,  and  formerly  also  with  us,  a  woman 
who  carried  on  a  public  trade  or  business,  with  the  knowledge 
or  consent  of  her  husband,  could  sue  or  defend,  in  matters 
concerning  that  business,  without  the  authority  of  her 
husband ;  and  also  a  woman  who,  by  her  ante-nuptial  con- 
tract, had  reserved  to  herself  the  free  administration  of  her 
own  estate,  could  on  that  account  act  without  the  assistance 
of  her  husband,^  yet  the  practice  of  our  Supreme  Court  for 
the  last  60  or  70  years  has  been  that  a  wife,  though  she  is  a 
public  trader,  or  is  married  out  of  community  of  property,  in 
bringing  or  defending  an  action  (except  an  action  against  or 
at  the  suit  of  her  husband)  should  be  assisted  by  her  husband ; 
and  that  in  serving  a  summons  on  her  a  copy  thereof  should 
also  be  served  on  him.^  The  apparent  object  of  this  is,  that 
there  should  be  proof  that  the  husband  has  knowledge  of  the 
action,  and  that  he  consents  to  his  wife's  proceedings.  The 
*'  assistance "  consists  in  his  joining  his  wife  in  signing  the 
power  to  bring  or  to  defend  the  action.  But  if  he  declines 
to  assist  his  wife,  or  cannot  consent,  as,  for  instance,  when  he 
is  insane,  or  is  out  of  the  way  and  cannot  be  found,  or 
<:annot  easily  be  communicated  with,  then  the  wife  has  to 
petition  the  Court  for  the  benefit  of  the  venia  agendi,  that  is, 
for  leave  to  sue  or  defend,  as  the  case  may  be,  without  the 
assistance  of  her  husband ;  or  the  Court  may  appoint  her  a 
curator  ad  litem  for  that  purpose ;  but  this  latter  alternative 

^  v.  d.  Kecssel,  95.  ♦  Grotios,  I.,  5,  §  23. 

'  Sec    also  MichUr   vs.    Saunders,  *  Prince  q,q.  Dideman  vs.  Anderson 

4  C.  T.,  38;  Clark  vs.  Johnson,  Ibid.  and otkersy  I  M.,  176;  and  Landsberg 

428.  vs.  Marchandf  Ibid,  aoo,  and  several 

^  Regtsgeleerde  Observatien,  Vol.  4,  subsequent  cases, 
obs.  7. 
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is  never  applied  for  nowadays,  as  the  Court  always  grants  her 
prayer  to  sue  without  such  assistance.  The  granting  or 
withholding  of  such  an  order  is  entirely  in  the  discretion 
of  the  Court.^ 

Though  a  notarial  deed  of  separation  is  effectual  between 
spouses,  yet  formerly  neither  could  sue  the  other  to  carry  out 
its  terms  and  conditions,  but  had  to  institute  an  action  for 
a  judicial  separation,  and,  in  doing  -so,  also  claim  the  fulfil- 
ment of  the  deed.^  But  in  the  case  o{ Rosenthal  vs,  Rosenthal'^ 
the  Court  allowed  the  plaintiff  to  sue  only  for  the  fulfilment 
of  the  stipulations  in  the  deed  of  separation  ;  and  this  has 
been  the  practice  since/ 

An  executor  dative  of  a  predeceased  wife's  estate  is  not 
considered  to  have  sufficient  loais  standi  to  institute  an  action 
in  his  capacity  as  such  to  upset  a  will  made  by  the  surviving 
husband  with  a  subsequent  wife,  though  the  husband's  will 
interferes  with  the  joint  will  made  with  his  predeceased 
spouse  ;  but  any  heir  ab  intestato  of  the  husband  may  bring 
such  an  action/ 

An  executor  who  has  not  taken  out  letters  of  adminis- 
tration is  not  entitled  to  sue ;  •  but  in  order  to  have  a  will 
declared  void,  the  executor  nominated  in  it  may  be  sued, 
though  he  has  not  yet  taken  out  letters  of  administration,  as 
it  is  frequently  advisable  to  have  the  legality  of  the  will 
challenged  before  an  appointment  is  made  or  expenses  are 
incurred  by  virtue  of  it' 

A  person  suing  or  defending  in  his  representative  capacity 
must  be  distinctly  described  as  such  ;  otherwise  any  append- 
age to  his  name,  such  as  his  title,  trade,  business,  or 
occupation  or  profession,  will  be  held  as  merely  descriptive  of 
what  he  is,  and  not  that  he  sues  or  defends  in  his  capacity. 
For  instance,  "  Command  T.  H.,  cashier  of Bank,"  was 

*  Sampson's  Voct,  5, 1, 14-19  ;  Van  *  See    Chapter    ^^  Judicial    Separa- 
Allien,  Vol.  I.,  Verbaal  5,  pp.  54  to      //>«.*' 

60;  also  R.  O.,  Vol.  4,  obs.  7  ;  and  *  EstaU  Meiring  vs.  Meiring^  de- 
consult  also  Gray  vs.  SpingUr^  I  M.,  cided  in  the  Supreme  Court  in  1877, 
201.  not  reported. 

*  Zitdeman   vs.    Zi^deman^    I    M.,  *  MtUer  and  Stone  v%.  Spangmberg^ 
338 ;    and  re    Van    Reenen   vs.    Van  2  M.,  457. 

Reenen^  decided  in  the  Supreme  Court  '   Van  Reenen  vs.    Van  Reenen^   in 

in  1877,  not  reported.  1876,  not  reported. 

'  Decided  in  1886,  not  reported. 
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held  merely  descriptive :  he  should  have  been  summoned  as 

T.  H.,  "  in  his  capacity  as  cashier  of  the Bank."  ^     So 

also  in  the  case  of  Hoone  vs.  Balston^  who  was  described  as 

the  Resident  Magistrate  of  F ,  the  Court  held  this  merely 

descriptive  of  what  the  defendant  was  and  not  that  he  was 
sued  in  his  capacity  as  Resident  Magistrate.^  The  capacity 
in  which  a  person  sues  or  is  sued  must  be  proved.  In  the 
case  of  Executors  of  Estates  or  of  Trustees  of  Insolvent 
Estates,  certificates  of  their  appointments  are  put  in.^  The 
Supreme  Court  has  decided  that  when  its  Master  sues  sureties 
who  had  bound  themselves  for  the  due  administration  of  an 
estate,  the  summons  should  be  in  the  same  form  as  in  illiquid 
cases  and  not  provisionally.* 

An  agent  cannot  sue  or  defend  in  his  name  as  agent  for 
his  principal.  He  should  produce  his  power  to  act,  and  by 
virtue  of  it  sue  or  defend  in  his  principal's  name,  which  name 
should  appear  on  the  record ;  and  though  the  summons 
should  be  directed  against  the  principal,  it  may  be  served  on 
the  agent.* 

A  guardian  who  institutes  or  defends  an  action  on  behalf 
of  his  minor  without  the  leave  of  the  Court  first  obtained, 
does  so  at  his  own  personal  cost,  if  the  result  should  be 
unsuccessful,  unless  where  the  Court  is  of  opinion  that  it 
would  have  granted  the  leave  if  asked  for  in  time.*  But  if 
an  insolvent  father  sues  on  behalf  of  his  minor  child  without 
the  previous  sanction  of  the  Court,  it  is  in  the  discretion  of 
the  Court  to  order  him  to  give  security  for  the  result  of  the 
action.' 

No  action  can  be  instituted  against  an  officer  of  the 
Imperial  Government  in  his  official  capacity  without  an  order 
of  His   Majesty  permitting  it,  as   the   Supreme  Court  has 


^  Hudson  vs.  CoMer^,  i  M.,  126. 

*  Decided  in  November,  1870,  not 
reported. 

'  Muter  and  Stone  vs.  Spangenbergy 
quoted  above,  and  S,A.  Associatwn 
vs.  BosmaHy  7  J.,  9. 

*  Master  vs.  Werner  and  Others^ 
4  C.  T.,  418:;  Ditto  vs.  Talbot s  Sureties^ 
6  C.  T.,  392. 

*  Brink  q,q,  Breda  vs.    Voigt    <&• 


Breda^  I  M.,  537 ;  Dickenson  vs.  Ley 
q,q.  Van  der  Chys^  2  M.,  185,  and 
several  similar  decisions  in  subsequent 
cases  not  reported. 

•  Montmort  vs.  Board  of  Executors  ; 
Camphor's  Curator  vs.  Mamitx^  6  J., 
118  &  95  ;  V.  d,  IVait  vs.  Hudson  and 
Moore,  4  J.,  365. 

*  Ziangevs.  C/asse,  3  C.  T.,  371.. 
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otherwise  no  jurisdiction.^  But  there  is  nothing  to  prevent 
such  an  officer  from  suing  without  such  leave. 

No  action  can  be  brought  against  a  Divisional  Council  or 
a  Municipality  in  respect  of  damages  sustained  by  reason  of 
default  or  n^lect  of  the  Council  or  Municipality  in  connection 
with  any  matter  relating  to  the  state  of  the  roads,  bridges,  or 
streets  under  its  charge,  unless  within  fourteen  days  of  the 
happening  of  the  event  notice  thereof  shall  have  been  given 
to  such  Council  or  Municipality.  But  a  Superior  Court  may 
grant  special  leave  to  sue  if  they  are  satisfied  that  the  Council 
or  Municipality  would  in  no  way  be  prejudiced  by  reason  of 
the  delay.^ 

All  actions  against  the  Colonial  Government  must  be 
brought  in  the  Supreme  Court  unless  the  Government 
renounces  its  right  and  agrees  to  a  case  against  it  being  tried 
in  an  inferior  Court^ 

The  Governor  cannot  be  sued,  nor  any  of  the  Judges, 
without  the  leave  of  the  Supreme  Court  first  having  been 
obtained,^  but  they  may  themselves  sue  without  such  leave. 

No  action  can  be  brought  against  the  Sheriff  or  his 
Deputy  for  anything  done  or  omitted  to  be  done  in  the 
execution  of  his  office  unless  commenced  within  six  calendar 
months  after  the  act  committed  or  omitted  to  be  done.^ 

Nor  can  a  Justice  of  the  Peace  be  sued  for  any  act  done 
by  him  in  the  execution  of  his  office  until  notice  in  writing 
has  been  given  to  him  at  least  one  calendar  month  before 
issuing  the  summons.* 

Nor  can  an  action  be  instituted  against  an  Officer  of  the 
Customs  for  anything  done  by  him  in  pursuance  of  any  act 
relating  to  the  Customs  until  one  month's  previous  notice  has 
been  given  him;  and  such  action  must  be  brought  within 
three  calendar  months  after  the  accruing  of  the  cause  thereof.^ 
But  if  an  Officer  of  Customs  wishes  to  institute  an  action  for 
condemnation  of  goods  seized,  he  must  commence  proceedings 
within  one  month  from  the  day  of  seizure,*  and  the  person 

*  Fraser  ts,  Sivewrigkiy  3  J.,  55.  *  Rule  of  Court  9, 

^  Sect.  3  of  Act  38  of  1894  and  *  §8  of  Act  17  of  1886. 

Slryihmv%,  Divisional  CounciioJOuM-  *  fSofOrd.  No.  32. 

skoom^  10  C.  T.,  187.  '  |§  68  and  69  of  Act  10  of  1872. 

»  Clijtan  TS.  Treasurer  of  ike  Colony  ^  ■  §  65. 

3  C.  T.,  376. 
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whose  goods  have  been  seized  shall  not  be  allowed  to  defend 
the  action  unless  he  gives  security  for  the  costs  in  a  sum  not 
exceeding;^  I  oo.^ 

A  Committee,  or  Consistory,  of  the  D.  R.  Church  cannot 
sue  or  be  sued  as  such ;  but  the  names  of  the  members  of  the 
Committee,  or  Consistory,  should  be  given.^ 

In  the  case  of  a,  public  company  carrying  on  business  by 
virtue  of  a  trust  deed,  it  is  generally  provided  in  the  deed 
who  shall  sue  or  be  sued  :  if  no  such  provision  is  made,  then 
every  member  of  the  company  must  sue  or  be  sued.  So  also 
in  the  case  of  a  private  company  or  an  association  (say,  a 
boating-,  football-,  or  cricket-club)  if  the  articles  of  agree- 
ment make  no  provision  as  to  the  right  to  sue  and  be  sued» 
then  every  member  thereof  must  sue  or  be  sued.^ 

A  corporation  may  sue  or  defend  in  its  corporate  name 
where  the  Act  constituting  it  has  so  enacted — as,  for  instance^ 
the  different  Divisional  Councils  and  Municipalities  in  this 
Colony ;  but  where  this  right  or  privilege  has  not  been 
expressly  given  by  the  legislature,  though  the  corporation 
may  have  this  right  in  the  United  Kingdom  by  virtue  of  an 
Act  of  the  Imperial  Parliament,  it  cannot  sue  or  defend  in 
this  Colony  in  its  corporate  name,  but  must  do  so  in  the 
name  of  its  manager.^ 

A  cessionary  of  a  fire  policy,  though  only  pledged  as  a 
collateral  security  for  a  bond,  is  the  proper  person  to  sue  the 
company  for  the  amount  of  the  policy  where  the  building  has 
been  destroyed  by  fire  and  his  debt  is  still  unpaid.^ 

If  a  guardian  wants  to  bring  an  action  against  his  ward, 
or  the  ward  against  his  guardian,  a  curator  ad  litem  must  be 
appointed  to  the  ward. 

If  a  suitor  dies  pending  an  action,  which  is  transmissible 
by  his  death,  his  executor  must  carry  on  the  suit,  and  to  da 
so  he  had  formerly  to  obtain  leave  of  the  Court  by  petition, 
but  of  late  years  the  practice  has  been  for  the  executor  to 

*  §  67.     See  also  J/iron^ vs.  Collector  Murray  Of id  others^  I  R.,  pp.  3i8,  252, 
^f  Customs^  decided  in  1902,  not  re-  25S,  and  Dellvs,  JVdUsom,  I  G.,  592. 
ported,    in  which  the  Court  ordered  *  JRe  Boston  vs.  The  Standard  Ba^ 
the  applicant  to  give  security  for  ^loo.  of  Capetown^    decided    in   1866,    not 

*  Daly  vs.  Dutch  Reformed  Churchy  reported. 

7  J.,  109.  *  Irautman  vs.  Imperial  E.  I,  Co.^ 

*  For    analogy    see     Burners    vs.       5  C.  T.,  68,  and  Ibid.,  12  S.  C,  38.. 
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enter  appearance  with  the  Registrar  of  the  Court  without 
specially  asking  the  Court  for  leave  to  continue  the  action. 
If,    however,  the  opposite  party  objects    to    the    executor 
entering  appearance  either  because  the  action  is  not  trans* 
missible  by  death,  or  for  any  other  good  cause,  then  the 
executor  should  petition  the  Court  for  leave  to  carry  on  the 
suit ;  or  if  the  executor  declines  to  enter  appearance,  then 
the  other  party  can  petition  the  Court  to  compel  him  to  do  so. 
But  if,  pending  an  action,  a  suitor's  estate  is  sequestrated 
as  insolvent,  then  if  the  action  is  one  for  personal  damages^ 
the  insolvent  may  carry  on  the  suit  in  his  own  name  and  for 
his  own  benefit ;  ^   but  if  otherwise,  then  the  trustee  must, 
after  six  weeks'  notice  to  that  effect,  make  his  election  to 
prosecute  or  discontinue  the  action.'    If  he  elected  to  continue 
the  action,  he  had  formerly  to  apply,  by  suggestion,  for  sub- 
stitution  of   his  name  on   the  record.      No  notice  to  the 
defendant  of  such  application  was  necessary.^    This  applica- 
tion has  of  late  years  been  made  by  petition,  and  on  notice  to 
the  opposite  side,  instead  of,  as  formerly,  by  suggestion  from 
the  bar,  without  notice.     But  if  the  insolvent  is  defendant  in 
the  action,  then  his  trustee  must  be  summoned  to  take  up 
and  defend  the  action.^ 

A  negotiorum  gestor^  that  is  a  person  who,  without  mandate 
and  in  time  of  necessity,  takes  upon  himself  the  care  and 
management  of  the  affairs  of  an  absent  person  in  order  to 
protect  him  from  loss,  may  also  appear  for  his  principal  in 
prosecuting  or  defending  actions ;  *  and  though  in  one 
instance,  under  the  peculiar  circumstance,  the  defendant  was 
suffered  to  appear  in  Court  without  any  order,*  the  correct 
practice  is  that  he  should  petition  for  leave  to  appear  as 
negotiorum  gestor,  or  at  any  rate  as  a  curator  ad  litem.  But 
he  is  not  entitled  to  costs  of  an  unsuccessful  action  instituted 
by  him  and  from  which  his  principal  has  derived  no  benefit 
whatever.' 

M  24  of  InsoWent  Ordinance.  *  Voet,  tr.  by  Buchanan,  3,  5  ;  and 

«  ibid.  GroUus,  3,  27. 

»  Chase^     Trustee    of    Stretch  vs.  •  Ryruveld  vs.    The    Wine   Depots 

Niekerk,  3  M.,  299.  2  M.,  185. 

*  §    23  Insolvent    Ordinance ;  see  '  Prince  q,q.  Dieleman  vs.  Berrang^ 

Chapter  **  Trustees.^"*  alias  Anderson  ;  consult  also  re  Ebden^ 

decided  in  April,  1864,  I  R.,  161. 
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Where  a  co-debtor  is  absent  from  the  Colony  the  plaintiff 
is  justified  in  suing  the  remainder  for  the  whole  debt ;  and 
so  also  where  one  of  the  partners  of  a  firm  is  absent  from 
the  Colony  the  remainder  may  be  sued  for  the  whole  debt* 
The  liability  or  not  of  a  co-debtor  for  the  whole  amount 
depends  upon  the  nature  of  the  obligation.  As  to  the 
partnership  debts  while  the  business  is  still  in  existence  in 
the  Colony  the  firm  is  liable  and  the  summonses  for  all 
partners  whether  present  or  absent  are  to  be  served  at  the 
place  of  business  of  the  firm,  and  this  is  generally  done.^ 

Any  person  who  is  not  a  party  to  an  action  and  who  can 
satisfy  the  Court  that  he  has  a  reasonable  interest  in  the 
result  of  the  suit,  may,  with  leave  of  the  Court  obtained 
on  petition,  and  on  notice  to  the  other  parties,  interpose  as  a 
co-plaintiff,  or  a  co-defendant,  and  declare  or  plead,  as  the 
case  may  be,  with  either  of  them  or  separately.^ 

From  the  most  ancient  period  of  the  Roman  law,  adopted 
by  the  Roman-Dutch  law,  a  person  always  had  the  right  to 
sue  for  a  civil  remedy,  though  the  defendant  may  have  been 
convicted  or  not  in  a  criminal  case  arising  out  of  the  same 
cause  of  complaint.^  But  the  Supreme  Court  in  1829  held 
that  the  plaintiff  could  not  bring  both  the  civil  and  the 
criminal  action  ;  he  must  make  his  election.^  These  decisions 
were,  however,  reversed  in  1875  in  the  case  of  Master t  vs. 
Fuller \^  and  a  person  may  now  bring  both  his  civil  and 
his  criminal  actions  for  the  same  cause  of  complaint  either  at 
the  same  time,  or  one  after  the  other  in  whichever  order  he 
pleases,  and  whether  he  prosecutes  privately  or  not  But  if 
the  nature  of  the  civil  proceedings  against  the  defendant  or 
the  judgment  thereon  are  likely  to  prejudice  him  in  the  eyes 
of  the  jury  at  a  criminal  trial  arising  out  of  the  same  charge 
against  him,  then  the  Court  has  the  discretion  either  to  stop 
the  civil  trial  sine  die  or,  hearing  it,  reserve  judgment  till  the 
verdict  in  the  criminal  case  shall  have  been  given. 

>  Alcock  vs.  £>u  Preez,  B.  for  1875,  <  Rosstntw  vs.    Sturt^   i   M.,   378 ; 

p.  130;  Piettaar  vs.  Rattray^  5  C.  T.,  also  Danster  vs.  Le  Poux,  in  appeal 

67,  and  Ibid,  is  S.  C,  35;  and  see  from  R.   M.    Court,    Fraserburg,    in 

Chapter  **  Summonses.**  1870,  not  reported. 

^  Voct,  U.  by  Sampson,  5, 1,  34-38.  *  B.  for   1875,  p.   23,  and  two  or 

'  Compare,    by    way    of    analc^,  three  subsequent  cases. 
/fare  vs.  /Ccite,  3  M.,  472. 
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A  plaintiff  domiciled  in  the  Colony  cannot  be  compelled 
to  give  security  for  the  costs  of  the  action,  though  he  be  ever 
so  poor/  nor  can  a  defendant  be  called  upon  to  give  security. 
But  a  non-resident  plaintiff  having  no  landed  property  in  the 
Colony  unmortgaged,  or  not  of  sufficient  value  over  and 
above  the  mortgage,  must  give  security  for  costs ;  and  a 
non-resident  defendant,  who  makes  a  claim  in  re-convention, 
must  give  security  to  answer  the  judgment  and  costs.  So 
also  an  insolvent  guardian  who  sues  on  behalf  of  his  ward, 
without  leave  of  the  Court,  must  give  security  for  costs  ;  and 
a  person  who  sues  as  a  pauper,  and  wants  to  appeal,  must 
give  security  for  costs  of  appeal^ 

Those  who  have  not  the  means  to  bring  or  to  defend  an 
action  will  be  allowed  to  do  so  pro  Deo,  or  in  farmd  pauperis? 

If  a  judgment  is  "  absolution  from  the  instance,"  the  plain- 
tiff may  begin  his  action  de  novo,  after  first  paying  the  defendant 
the  costs  he  may  have  been  condemned  to  pay. 

A  defendant,  however,  may  object  to  a  decree  of  abso- 
lution from  the  instance,  but  he  should  do  so  at  the  time  of 
judgment,  if  the  evidence  given  at  the  trial  is  of  such  a  nature 
as  to  entitle  him  to  judgment  in  his  favour.^ 

If  the  plaintiff  fails  to  appear  to  prosecute  his  action  on 
the  day  of  trial,  he  will  be  considered  in  default,  and  the 
defendant  can  claim  *'  comparuit  "  costs.* 

When  once  a  plaintiff  has  issued  summons,  he  should 
proceed  with  his  action  by  the  term  next  after  that  in  which 
the  summons  was  issued,  or,  if  issued  out  of  term,  then  within 
the  second  term  thereafter ;  otherwise  the  defendant  can 
move  the  Court  to  have  judgment  signed  against  him.*  But 
if  he  only  pretends,  or  gives  out,  that  he  has  an  action  against 
the  defendant,  and  does  not  issue  summons,  then  the  latter 
can  sue  him  for  perpetual  silence.  In  the  former  case  the 
judgment  takes  the  nature  of  one  for  ''absolution  from  the 
instance ; "  in  the  latter  it  is  final,  and  the  plaintiff  is  for  ever 
barred  from  proceeding  with  his  action.^ 

'  W^kamvs.  VenabUs^  l  M.,  391.  '  Carbridge\s,  Wtkhy  9  J.,  277. 

»  Sec  Chapter  "  Costs:'  »  Sec  Chapter  "  Comparuit:' 

•  Sec    Chapter    **  In   formd  pau-  •  See  Rules  of  Court  25  and  330  of 

peris. ^  Tennant's  Collection. 

•  See  Chapter  "  Perpetual  Silenee:' 
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When  a  final  sentence  has  been  given  in  a  cause,  neither 
party  to  it,  nor  either  party's  successors,  can  subsequently 
bring  an  action  in  respect  of  the  same  subject  matter ;  and  if 
he  should  do  so  the  [defendant  can  plead  res  judicata}  But 
this  plea  is  of  no  avail  in  respect  of  a  sentence  of  absolution 
from  the  instance.* 

An  action  should  be  instituted  within  the  time  fixed  by 
law,  otherwise  the  plaintiff  will  be  barred  by  prescription. 
The  prescription  is  of  different  periods  according  to  the  nature 
of  the  debt,  or  other  cause  of  the  plaintiffs  claim,  or  title 
of  the  action:  for  instance,  an  action  for  libel  or  slander 
becomes  prescribed *in  a  year  and  a  day;*  the  Redhibi- 
taria  action,  /.^.,  for  the  secret  defect  of  an  animal  or 
thing  sold,  in  six  months ;  *  the  non  numerated  pecunice 
action,  in  two  years,*  and  numerous  others  which  need  not 
here  be  mentioned. 

But  when  a  General  Bond  has  been  passed  to  secure  the 
amount  of  a  promissory  note  on  condition  that  the  Bond 
shall  be  void  on  payment  of  the  amount  of  the  note,  though 
the  note  may  become  prescribed  and  cannot  be  sued  on,  the 
Bond  does  not  become  prescribed  under  thirty  years,  and 
may  be  still  sued  on  for  payment  of  the  amount^ 

As  a  general  rule  an  action,  from  the  moment  the  right  to 
it  has  accrued  on  the  part  of  any  person,  passes  to  or  against 
his  heirs  as  the  case  may  be.  The  exceptions  are : — (d)  In 
those  cases  in  which  the  right  to  be  protected  ceases  with  the 
life  of  the  deceased,  as  in  the  case  of  an  action  for  personal 
damages,  so. long  as  litis  contestatio  has  not  taken  place ;^ 
{V)  In  criminal  actions ;  (r)  In  popular  actions ;  {d)  In 
private  penal  actions,  or  in  those  in  which  revenge  is  the  sole 
object* 

As  a  general  rule  also  an  action  is  extinguished  : — {a)  By 
the  death  of  one  of  the  parties  before  citation  is  issued,  except 

*  Meyer  "^^  Ixnv,  2  M.,  8 ;  Zhi  Toil  *  Just.  Inst.,  3,  21. 

vs.  Malherhe^  Ibid,  299;  Du  Pra  vs.  •  Peach  <Sr*  Co,  vs.  Sitnofu^  Trustee^ 

Pose,  3  M.,  353 ;  Grotius,  3,  49.  13  S.  C,  53. 

*  Grimwood \s.  Bails,  3M,,  448.  '  Executors   of  Meyer   vs.   GerUke, 

*  Grotius,   3»    35»    §    3 ;    Van    der  i  F.,  14. 

Kecssel,  2cx>.  *  Thibaut's  Systeem  des  Pandekten 

*  Muhlenbruch  Doct.  Pand.,  Vol.  2,       Rechts,  tr.  by  Lindlay,  §  71. 
§401. 
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in  those  cases  where  the  right  passes  to  the  heirs  ;  ^  (p)  By  a 
concurrence  of  actions  ;  *  if)  By  prescription.^ 

Prescription  is  interrupted  : — (cC)  By  the  issuing  of  a 
summons,  which  should  be  followed  up  by  the  action  within 
the  time  prescribed  by  the  Rules  of  Court,  in  which  case  the 
interruption  of  the  prescription  will  be  counted  from  the  date 
of  the  summons  ;^  {b)  By  the  recognition,  express  or  tacit,  of 
the  debt  by  the  debtor ;  as,  for  instance,  the  payment  of  some 
interest,  however  little,  or  however  small  a  portion  of  the 
principal :  these  are  regarded  as  modes  of  tacit  recognition.*^ 


Petition  by  a  Wife  married  in  community  of  property^  but  who  is  a 
public  trader y  for  leave  to  defend  an  action  without  the  assistance 
of  her  husbandy  who  has  refused  to  join  in  the  defence. 

To  the  Honourable  the  Judges 

of  the Court  of  the 

Colony  of  the  Cape  of  Good  Hope. 

The  petition  of  A.  ...  B.  ...  of  ...  . 

Humbly  sheweth — 

I.  That  your  petitioner  was  married  in  coDimunit>'  of  property  to 
C.  ...  B.  ...  at  ....  on  the  ....  day  of  .  •  •  • 

II.  That  in  or  about  the  month  of  ...  .  your  petitioner,  with  the 
consent  of  her  husband,  opened,  and  has  since  carried  on  a  ... .  business 
in  ...  . 

III.  That  in  the  course  of  such  business  she  has  from  time  to  time 
bought  goods  from,  and  has  had  other  dealings  with,  the  firm  of  Messrs. 

•      a      .      •      vK     ...      a 

IV.  That  the  said  firm  has  summoned  your  petitioner  in  the  .... 
Court  of .  ...  for  the  sum  o{£  ,  .  .  .  stg.,for  goods  alleged  to  have  been 
sold  and  delivered  to  her,  but  which  she  totally  denies. 

V.  That  she  has  applied  to  her  husband  to  sign  a  power  of  attorney 
to  join  and  assist  her  in  defending  the  said  action,  but  he  has  declined  to 
do  so. 

VI.  Wherefore  your  petitioner  prays  that  your  lordships  may  be 
pleased  to  allow  her  to  defend  the  said  action  without  a  power  to  do  so 
from  her  said  husband  and  without  his  assistance. 

And  your  petitioner  as  in  duty  bound  wiU  ever  pray. 

(Signed)    A B.  .  .  . 

^  Met.,  4t  24,  !!•§{  3^<^  5  »  Oottd.  vs.  Hugo  andanothery  i  F.,  89. 

FUid.,  §  97,  and  Meyer  vs.  Gericke^  *  Note, — It  is  a  popular  error   to 

quoted  above.  suppose  that  prescription  is  intermpted 

'  Good.,  Ibid,  §  98.  by  a  lawyer's  letter  of  demand. 

'  V.  d.  Keessel,  106,  207,  and  874 :  ^  Goud.  Pand.,  §§  loi  and  103. 
Act  6  of  1861,  and  Van  Sehalkwyk 
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Affidavit  of  Verification  in  support  of  petition. 

In  the  ....  Court  of  the 
Colony  of  the  Cape 
of  Good  Hope. 

In  Re — The  petition  of  A.  .  ,  ,  B.  .  •  . 

I,  A.  ...  B.  ...  of  ...  .,  the  within  petitioner,  make  oath  and 
say,  that  every  allegation  contained  in  the  foregoing  petition  is  true  and 
correct. 

(Signed)  A.  .  .  .  B.  .  .  . 

Sworn  at  ...  .  this  ....  day  of  ...  . 
Before  me  .  .  .  .,  J.P. 

Note. — This  short  form  of  affidavit  of  verification  of  the  allegations  in 
a  petition  is  now  always  accepted  by  the  Courts  instead  of  as  formerly 
when  every  affidavit  had  to  set  out  in  full  all  the  Particulars  of  the  petition 
{see  Chapter  "  Affidavits.")  The  petition  here  mentioned  may  either  be 
presented  to  the  Court  without  previous  notice  to  the  husband^  Mtd  a 
rule  nisi  then  asked  for;  or  a  notice  of  motion  may  be  served  ofi  the 
husband  stating  that,  in  terms  of  the  prayer  of  the  petition^  of  which  a 
copy  should  at  the  same  time  be  served  on  him,  application  will  be  made 
to  the  Court  to  allow  the  wife  to  defend  the  action  in  her  own  nafne  with- 
out  his  assistance.  The  latter  is  the  more  expeditious  and  less  expensive 
course  to  adopt  if  the  husband  can  be  served  with  the  notice.  If  the  wife 
is  to  be  plaintiffs  the  same  course  may  be  adopted^  as  to  serving  notice 
of  motion,  if  the  husband  can  be  reached,  otherwise  she  must  proceed 
upon  the  petition  alone. 

Petition  by  a  Wife  married  in  Scotland  to  sue  for  libel  without  the 
assistance  of  her  husband,  who  cannot  be  communicated  with, 

(Heading  as  before.) 

I.  That  your  petitioner  was  married  to  C. .  .  •  D.  .  .  ,,  on  the  .  .  .  . 
day  of  .  .  .  .,  at .  •  . .,  near  Edinburgh,  in  Scotland,  and  thereafter  came 
with  him  to  this  Colony,  and  took  up  his  domicile  at  •  •  .  •  in  .  .  .  . 

II.  That  her  husband  is  at  present  on  a  trading  expedition  in  the 
Northern  parts  of  Great  Namaqualand,  and  left  for  that  purpose  in  the 
month  of  .  .  .  .,  and  will  not  return  for  at  least  ....  months  ;  and  that 
owing  to  the  want  of  postal  communication  in  those  regions  there  is  no, 
or  very  little,  chance  of  a  letter  reaching  him  during  his  absence. 

III.  That  from  the  letters  hereimto  annexed — written  by  Mrs.  .  .  ., 
it  will  be  seen  that  there  are  some  very  serious  charges  made  against  her 
character,  which  not  only  in  her  own  but  also  in  the  interest  of  her 
husband  and  their  children  she  is  bound  to  take  notice  of,  and  to  clear 
herself  of. 

IV.  That  therefore  she  intends  to  sue  the  said  Mrs.  ...  for  damages 
for  the  fabe  and  malicious  libel  contained  in  the  said  letter,  but  that 
OT^nng  to  her  husband's  absence  as  aforesaid,  the  difficulty  of  communi- 
cating with  him,  and  the  uncertainty  of  the  date  of  his  return,  she  is 
unable  to  begin  the  action  without  your  lordships'  permission. 
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V.  Wherefore  your  petitioner  prays  that  your  lordships  may  be 
pleased  to  allow  her  to  institute  an  action  against  the  said  Mrs.  •  .  .  for 
damages  by  reason  of  the  libel  aforesaid,  without  the  power  of  attorney*, 
or  assistance,  of  her  said  husband. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

[Affidavit  of  verification  as  before^ 


Petition  of  a  Negotiorum  Gestor  for  leave  to  defend  an  action, 

(Heading.) 

I.  That  A.  ...  B.  ...  is  owner  of  the  farm  ....  in  the  district 

of and  he  resided  there  till  on  or  about  the  ....  day  of  .  ,  .  . 

when  he  left,  as  one  of  the  burghers  of  the  ward  of  ....  in  terms  of 
certain  Government  orders,  to  join  the  expedition  against  .  .  .  .  one 
of  the  native  tribes  on  the  Eastern  Frontier  of  the  Colony. 

II.  That  your  petitioner  owns  and  lives  on  an  adjoining  farm  .  .  .  . 
and  has  been  a  friend  of  the  said  A.B.  for  the  last  ....  years. 

III.  That  when  the  said  A.B.  left  as  aforesaid,  his  wife  >\ith  two  of  his 
minor  sons  were  left  in  charge  of  the  said  farm. 

IV.  That  the  wife  died  on  or  about  the  ....  day  of  ...  .  and  the 
two  sons  who  have  been  working  the  said  farm  are  still  minors,  and  aged 
respectively  ....  and  ....  years,  and  too  young  and  inexperienced 
to  represent  their  father's  business. 

V.  That  your  petitioner,  as  neighbour  and  friend  of  the  family  of  the 
said  A.B.,  has  taken  care  of  the  crops  on  the  £uin,  and  has  had  them 
reaped  and  stacked,  and  paid  the  workmen  out  of  his  own  funds. 

VI.  That  before  so  taking  upon  himself  the  management,  without 
mandate,  of  the  affairs  of  the  said  A.B.,  your  petitioner  endeavoured  to 
communicate  with  him  by  telegraph  for  instructions,  but  was  informed 
that  as  the  said  A.B.  was  one  of  the  men  elected  to  do  special  duty  beyond 

the  head-quarters  of  the  camp  at there  was  no  means  of  any 

telegram  or  letter  reaching  him,  in  the  usual  way,  for  several  days,  or 
perhaps  even  for  weeks  to  come.  Upon  this,  rather  than  see  the  crops 
destroyed,  your  petitioner  took  care  of  and  gathered  them  for  the  benefit 
of  the  said  A.B. 

VII.  That  an  interdict  against  the  removal  of  the  said  crops  from  the 
stack,  or  farm,  has  been  granted  by  the  Hon.  the  .  •  •  •  Court,  on  the 
application  of  CD.,  pending  an  action  between  him  and  the  said  A.B., 
as  to  an  alleged  sale  thereof. 

VIII.  That  your  petitioner  has  fuU  knowledge  of  the  transactions 
between  the  said  A.B.  and  the  said  CD.,  and  it  is  absolutely  necessary, 
in  the  interest  of  the  said  A.B.,  that  the  said  action  should  be  defended, 
but  that  owing  to  the  circumstances  hereinbefore  stated,  it  is  impossible, 
for  some  time  at  least,  to  obtain  the  consent  of  the  said  A.B.  thereto. 

Wherefore  your  petitioner  humbly  prays  that  your  lordships  may  be 
pleased  to  allow  him,  as  negotiorum  gestory  to  defend  the  said  action  ;  or, 
otherwise,  to  appoint  him  curator  ad  litem  for  that  purpose. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 
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Petition  by  an  Executor  to  Jiave  his  name  placed  on  the  record  to  continue 

an  action  begnn  by  the  deceased, 

(Heading.) 

The  petition  of  A.B.  of  ...  . 
Humbly  sheweth — 

1.  That  your  petitioner  is  the  executor  testamentary  of  the  estate  of 
the  late  CD.  of  .  .  .  . 

2.  That  in  his  lifetime  the  said  CD.  had  commenced  an  action  in 
this  Honourable  Court  against  £.F.  of  .  .  .  .  to  have  the  water  rights 
on  the  farm  ....  in  the  district  of  ...  .  declared  between  them  ;  and 
that  this  action  is  still  pending. 

3.  That  the  said  CD.  died  on  the  ....  day  of  .... ;  and  your 
petitioner,  on  the  ....  day  of  ...  .  duly  received  letters  of  adminis- 
tration as  executor  of  his  estate  ;  and  it  is  necessar>'  that  your  petitioner, 
as  such  executor,  should  have  his  name  placed  on  the  record  and 
continue  the  action. 

Wherefore  your  petitioner  humbly  prays  that  your  lordships  may  be 
pleased  to  allow  his  name,  as  such  executor  as  aforesaid,  to  be  placed  on 
the  record  for  the  purpose  of  continuing  the  action  to  its  final  termination. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 

Note. — A  similar  petition  is  to  be  presented  by  a  trustee  of  an 
insolvent  estcUe  to  have  his  name  placed  on  record  in  the  place  of  the 
insolvent. 


Notice  of  motion  to  E.F.  that  the  foregoing  petition  luill  be  presented  to 

Court, 
In  the  Supreme  Court,  &c. 

In  re  The  estate  of  the  late  CD.  ....  of  ...  . 

Sir,  Take  notice  that  in  terms  of  the  petition,  of  which  a  true  copy 
is  hereunto  annexed,  application  wiU  be  made  to  the  Honourable  the 
Supreme  Court  on  ...  .  the  ....  day  of  ....  at  10  o'clock  a.m.  by 
A.B.  to  have  his  name,  in  his  capacity  as  executor  testamentary  of  the 
said  late  CD.,  placed  on  the  record  in  the  case  now  pending  in  this 
Court,  wherein  the  said  CD.  was  plaintiff  and  E.F.  is  the  defendant. 

Dated  at  Cape  Town  this  ....  day  of  ...  . 

Yours,  &c. 


To  ...  .  Executor's  Attome}'. 

Attorney  for  E.F. 
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Notice  of  motion  to  an  Executor  who  has  neglected  or  refused  to  have  his 

name  placed  on  the  record,  j 

In  the  Supreme  Court,  &c. 

Between  A.B.,  applicant  * 

And  CD.  in  his  capacity  as  executor  testa- 
mentary of  the  estate  of  the  late  E.F., 
respondent. 

Sir,  Be  pleased  to  take  notice  that  application  will  be  made  to 
this  Honourable  Court  on  ...  .  the  ....  day  of  .  ,  .  at  10  o'clock 
a.m.,  at  which  time  you  will  be  required  to  shew  cause,  if  any,  why  your 
name,  in  your  capacity  as  executor  testamentary  of  the  estate  of  the 
late  £.F.,  shall  not  be  placed  on  the  record  as  defendant  in  the  cause 
now  pending  in  this  Honourable  Court,  wherein  the  said  applicant  is  the 
plaintiff,  and  the  said  late  £.F.  was  the  defendant ;  and  also  to  shew 
cause  why  you  shall  not  be  ordered  to  pay  the  costs  of  this  application. 

Dated  at  Cape  Town  this  ....  day  of.  .  .  . 

Yours,  &c. 


To  CD.  of  ...  . 

The  above  respondent. 


Applicant's  Attorney. 


Affidavit  in  support  of  the  foregoing  notice  of  motion, 

(Heading  as  above.) 
I,  A.B.,  the  above  applicant,  make  oath  and  say  : 

1.  That  on  the  ....  day  of  ....  I  commenced  an  action  in  this 
Honourable  Court  against  E.F.,  since  deceased,  to  {state  here  the  cause  of 
the  action^  for  itistance)  compel  him  to  remove  certain  fencing  put  up  by 
him,  without  my  knowledge  or  consent,  on  my  farm  "  Taaiboschkloof,"  in 
the  district  of  ...  .  and  also  to  close  or  fill  up  certain  furrow  made  by 
him  along  the  said  fence. 

2.  That  the  said  £.F.  had  entered  appearance  to  defend  the  said 
action  and  had  filed  his  pleas,  but  he  died  on  the  ....  day  of .  .  .  . ;  and 
the  said  action  is  still  pending. 

3.  That  the  said  CD.  has  been  appointed  executor  testamentary  of 
the  late  E.F.,  and,  as  such,  has,  on  the  ....  day  of  ....  ,  received 

etters  of  administration  to  administer  the  estate  of -the  said  late  £.F. 

4.  That  the  said  CD.,  as  such  executor  testamentary,  has  been 
called  upon  by  letter  (copy  of  which  is  hereunto  annexed),  either  to  settle- 
the  claim  made  on  the  said  late  £.F.  or  to  have  his  name  placed  on  the^ 
record  as  the  defendant  in  the  said  cause  ;  but  that  he  has  neglected,  or 
failed,  though  a  reasonable  time  has  elapsed  to  enable  him,  if  so  disposed, 
to  do  so. 

5.  That,  unless  the  said  CD.  in  his  said  capacity  be  ordered  to  have 
his  name  placed  on  the  record  as  the  defendant  in  the  said  action,  I  am 
onable  to  proceed  with  it  to  its  final  termination. 

Sworn  at  ...  .  (Signed)        A.B. 

&c. 
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Notice  by  a  party  to  a  suit  calling  upon  another  to  interz'ette. 

In  the  Supreme  Court,  &c. 

Between  A.B.  and  CD.,  plaintiffs, 
And  E.F.,  G.H.,  and  I.J.,  defendants. 

Gentlemen,  Be  pleased  to  take  notice  that  an  action  is  now  pend- 
ing in  the  Honourable  the  •  .  .  .  Court  between  the  above  parties  in 
which  the  plaintiffs  claim  {here  state  cause  of  action,  as  for  instance) 
£iQCo  damages  for  unlawful  diversion  by  the  defendants  or  their  servants, 
of  the  flow  of  the  water  of  the  ....  river  in  the  district  of  .  ,  .  • ;  and 
for  a  declaration  that  they  are  entitled  to  all  the  water  arising  on  the 
farm  "Oliandria,"  and  flowing  into  the  said  river  across  your  farm 
"  Beaconsfield,"  and  the  farm  "  Patatasfontein,"  belonging  to  the  defend- 
ants, on  to  their  farm  "  Oorlogspoort " ;  and  that  the  said  action  is  set 
down  for  trial  for  the  ....  day  of  .  .  .  .,  and  that  you  are  at  libcrt>'^ 
to  intervene,  if  so  advised,  in  said  action,  either  as  co-plaintiffs  or 
co-defendants. 

Dated  at  ...  .  this  day  of  ...  . 

Yours,  &c., 


Plaintiffs'  Attorney, 
To  Messrs.  K.L.  and  M.N, 
Beaconsfleld, 

District  of  ...  . 

{Affidavit  of  Service,) 


Petition  to  the  Court  for  leave  to  intervene  in  an  action  as  co-plaintiff, 

(Heading.) 

In  the  matter  of  A.B.  vs,  CD, 

The  petition  of  E.F.  of  ,  .  .  , 
Humbly  sheweth — 

1.  That  an  action  is  pending  in  this  Honourable  Court  between  the 
^bove  suitors  for  {Jure  state  the  cause  of  action,  for  instance)  a  perpetual 
interdict  restraining  the  defendant  from  erecting  certain  machinery  on 
the  banks  of  the  river  Tugela  in  the  district  of  •  •  •  .  for  wool- washing 
and  a  distillery. 

2.  That  part  of  your  petitioner's  farm  is  bounded  by  the  said  river, 
and  your  petitioner  has  a  right  to  water  his  cattle  in  the  said  river ;  that 
your  petitioner  also  uses  the  water  of  the  said  river  for  the  purpose  of 
irrigating  his  orchard  and  vegetable  garden. 

3.  That  though  the  water  for  yoiu:  petitioner's  homestead  and  domestic 
purposes  is  derived  from  another  source  not  now  in  question,  your 
petitioner  respectfully  submits  that  he  has  a  material  interest  in  preventing 
the  water  of  the  Tugela  river  from  being  polluted. 

4.  That  if  the  defendant  be  not  restrained  from  erecting  the  machinery 
for  the  purposes  he  has  in  view,  your  petitioner  fears  that  by  allowing^  the 
water  of  the  woolwashery  and  distillery  being  turned  into  the  river,  the 
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whole  river  may  become  so  polluted  as  to  make  it  unsafe  to  the  health  of 
man  and  beast. 

Wherefore  your  petitioner  humbly  prays  that  your  lordships  may  be 
pleased  to  allow  him  to  intervene  in  the  said  action  as  a  co-plaintiff. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Petition  to  intervene  as  co-defendant, 

(Heading.) 

A.B.  vs,  CD.  in  his  capacity  as  trustee 
of  the  insolvent  estate  of  E.F. 


1.  That  an  action  is  pending  in  this  Honourable  Court  in  which  the 
defendant,  in  his  said  capacity,  is  sued  for  the  sum  oi  £\oq  stg.  for  an 
account  allied  to  be  due  to  the  plaintiff  by  the  said  estate  for  repairs  to 
a  house. 

2.  That  on  the  ....  day  of  ...  .  your  petitioner  purchased  the 
said  house  in  question  from  the  said  insolvent  estate  for  the  sum  of  ;^  . . . ., 
on  condition  that  the  repairs  which  the  said  plaintiff  had  undertaken  to 
do  for  the  said  estate  should  be  completed  by  him  at  the  expense  of  the 
said  estate. 

3.  That  the  said  plaintiff  has  so  negligently  and  unskilfully  performed 
his  work  that  the  house  leaks  as  much  as  before  ;  that  two  of  the  windows 
have  been  blown  out  by  the  last  south-east  wind,  on  the  ....  day 
of  .... ;  and  that  a  portion  of  a  wall  in  the  kitchen  has  tumbled  in. 

4«  That  your  petitioner,  as  such  purchaser  as  aforesaid,  has  an  interest 
in  seeing  the  work  undertaken  by  the  plaintiff  done  in  a  proper  and 
workmanlike  manner. 

Wherefore  your  petitioner  humbly  prays  that  your  lordships  may  be 
pleased  to  allow  him  to  intervene  in  the  said  action  as  a  co-defendant. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Notice  to  the  other  side  by  the  party  who  wishes  to  intervene,  cither  as 

co-plaintiff  or  as  co-defendant. 

(Heading  of  case.) 
Sir,  Be  pleased  to  take  notice  that  application  will  be  made  to  the 
Honourable  the  •  .  .  •  Court  on  ...  .  the  ....  day  of  .  .  .  .,  on  behalf 
of  E.F.  in  terms  of  the  prayer  of  his  petition,  copy  of  which  is  hereunto 
annexed,  for  leave  to  intervene  as  co-plaintiff  (or  co-defendant)  in  the 
above  case,  at  which  time  you  arc  requested  to  shew  cause,  if  any,  to  the 
contrary. 

Dated  at ...  .  this  ....  day  of ...  . 

Yours,  &c. 


Attorney  for  E.F. 
To  G.H. 

Attorney  for  the  defendants  (or  plaintiffs). 

C   2 


20 


CHAPTER  n. 

«  CUBATOB  AD  LITEM." 

In  the  previous  chapter  it  was  indicated  what  class  of  persons 
require  a  curator  ad  litem.  This  chapter  will  treat  only  of 
curators  to  minors ;  in  other  chapters,  under  their  proper 
headings,  will  be  treated  the  case  of  others. 

When  a  minor  has  no  guardian  and  he  is  about  to  be 
engaged  in  a  law-suit,  he  must  have  a  curator  ad  litem 
appointed  to  him.^ 

Such  curator  is  appointed  by  the  Court  upon  the  petition 
of  the  minor,  or,  if  he  is  too  young  to  understand  it,  of  some 
relative  or  friend  or  some  one  who  can  shew  a  reasonable 
interest  in  him,  setting  forth  that  he  has  no  guardian,  and  is 
about  to  institute,  or  defend,  an  action  at  law,  and  stating 
also  briefly  the  nature  of  the  case,  and  praying  the  Court  to 
appoint  a  curator  ad  litem  to  represent  him. 

If  any  one  wants  to  sue  a  minor,  but  the  latter  or  his  friends 
take  no  steps  to  have  a  curator  ad  litem  appointed  for  him 
(when  he  has  no  guardian),  then,  upon  the  petition  of  the 
former,  in  similar  form  to  that  on  behalf  of  a  minor,  the  Court 
will  appoint  a  curator  ad  litem  to  the  minor,  to  defend  the 
action.* 

A  minor  may  have  a  curator  ad  litetn  appointed  for  him 
even  against  his  will,  or  without  his  knowledge,  if  it  can  be 
shewn  to  the  Court  that  the  application  will  be  for  his  benefit 
and  to  his  interest.^ 

*  Jud.  Prak.,  I.,  i.,  8,  §§  2,  3,  4.  ^  Mer.,  4,  40,  6,  and  the  references 

'  Botha  vs.    Botha^    decided    Feb-      there  given, 
mary,  1S90,  not  reported. 
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The  costs  of  appointing  a  curator  ad  litem  to  a  minor  are 
costs  between  party  and  party .^ 

A  curator  ad  litem  should  have  the  l^tima  persona  standi 
in  judicio,  and  not  be  disqualified  from  suing  or  defending  an 
action  in  his  own  private  capacity. 

A  female  cannot,  as  a  rule,  be  appointed  a  curator  ad  litem, 
though  she  may  in  some  cases  have  the  legitima  persotia 
standi  injudicio? 

As  a  general  rule  a  near  relative  is  appointed  curator  ad 
litem^  but  this  is  discretionary  with  the  Court,  and  frequently 
the  advocate  or  attorney  employed  for  the  minor  has  been 
appointed  as  such. 

From  the  time  of  the  appointment  of  the  curator  ad  litem, 
the  action  is  to  be  conducted  in  the  name  of  the  minor,  duly 
assisted  by  his  curator ;  for  instance,  if  the  minor  is  plaintiff, 
the  summons  should  call  upon  the  defendant  to  ''  render  to 
him,  A.B.,  the  minor,  duly  assisted  by  his  curator  ad  litem, 
CD.  ;"  and  if  he  is  the  defendant,  the  summons  should 
"  command  A.B.,  duly  assisted  by  his  curator  ad  litem^  CD." 

The  duty  of  a  curator  ad  litem  is  to  represent  the  minor 
in  the  particular  case  then  pending,  and  to  watch  and  protect 
his  interest  in  the  case  as  a  good  and  prudent  father  would 
have  done.  Beyond  what  is  embraced  in  the  case  he  has 
nothing  whatever  to  do  with  the  minor's  person  or  property, 
and  his  duties  end  with  the  completion  and  final  settlement  of 
the  case. 

A  curator  cut  litem  may  be  removed  by  the  Court  for  the 
same  reasons  as  an  attorney  employed  in  a  case.^  He  may 
also  resign  his  ofKce,  but  it  is  in  the  discretion  of  the  Court  to 
accept  or  not  to  accept  his  resignation. 

In  case  of  the  removal,  death,  or  resignation  of  a  curator 
ad  litem  the  same  proceedings  as  before  must  be  taken  for 
the  appointment  of  another  to  fill  his  place. 

The  name  of  the  person  whom  it  is  wished  to  have 
appointed  as  curator  cul  litem  may  either  be  mentioned  in  the 
petition  or  be  mentioned  to  the  Court  by  counsel, 

*  Curator    Camphor    vs.    Marttitz,       rendo.^^ 

6  J.,  95.  '  Zutphen's  Nederlandsch  Praktyk, 

*  See  Cliapter  **  De  Lunatico  Jnqui-      Tit.  **  Curator,"  p.  209. 
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Petition  by  a  minor  for  the  appointment  of  a  curator  ad  litem. 

(Heading.) 

I.  That  your  petitioner's  parents,  who  resided  at in  this 

Colony,  have  been  dead  several  years,  and  that  your  petitioner,  who  was 
born  on  the  ....  day  of  •  .  .  .  and  is  now  i8  years  of  age,  is  a  minor 
and  has  no  guardian. 

II.  That  since  the  death  of  his  father  till  towards  the  end  of  last  year 

your  petitioner  was  at  school  at during  which  time   his 

eldest  brother  managed  his  farm  hereinafter  named,  but  since  your 
petitioner  left  school  he  entered  upon  the  occupation  and  management  of 
the  farm. 

III.  That  your  petitioner  inherited  from  his  parents  the  farm  called 

situate  in  the  division  of adjoining  the  farm 

the  property  of  CD. 

IV.  That  for  some  time  past  the  said  CD.   has  wrongfully  and 

unlawfully  diverted  the  water  of  a  certain  stream  called 

flowing  through  your  petitioner's  farm,  and  to  which  your  petitioner  alone 
is  entitled. 

V.  That  your  petitioner  has  in  consequence  suffered  damage,  and 
intends  to  institute  an  action  against  the  said  CD.  for  an  interdict  to 
restrain  him  for  the  future  from  diverting  the  water  as  aforesaid,  and  for 
damages  for  unlawful  diversion. 

Wherefore  your  petitioner  prays  that  your  lordships  may  be  pleased 

to  appoint  Mr. of as  curator  ad  litem,  to  assist  him  in 

instituting  the  said  action. 

And  your  petitioner,  &c. 

( Verifying  Affidavit^ 


Petition  by  a  friend  of  the  minor  for  a  curator  ad  litem. 

(Heading.) 

I.  That  A.B.  is  a  daughter  of  the  late  CD.  and  £.F.  and  is  now  of 
the  age  of  7  years  and  has  no  guardian. 

II.  That  the  said  CD.  and  £.F.  died  within  a  couple  of  days  of  each 
other  in  Capetown  of  small-pox,  in  the  year  1882,  and  the  said  A.B.  was 
taken  care  of  by  her  maternal  aunt,  Mrs.  G.H. 

III.  That  some  time  prior  to  their  death  the  said  CD.  and  £.F.  had 
pledged  some  of  their  assets  for  debt,  and  ultimately  renounced  their 
right  to  these  goods  in  satisfaction  of  the  debt ;  and  that  a  few  days 
before  their  death,  upon  being  told  that  there  was  no  hope  of  their 
recovery,  they  handed  their  daughter,  the  said  A.B.,  the  hereinafter- 
mentioned  articles  as  her  own  property,  while  the  bedroom  furniture 
and  a  few  other  articles  were  burnt  by  order  of  the  medical  attendant 

IV.  The  said  CD.  and  E.F.died  intestate  and  no  executor  dative  has 
been  appointed  to  their  estate. 

V.  That  the  articles  so  given  by  her  parents  to  the  said  A.B.  as 
aforesaid  consist  of  two  gold  watches  with  trinkets,  some  diamond  rtngs^ 
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and  other  jewellery,  with  a  dozen  silver  spoons  and  a  dozen  silver  forks, 
all  of  the  value  of  about  ;£8o,  which  were  taken  possession  of  by  the 
said  Mrs.  G.H.  in  trust  for  the  said  A.B. 

VI.  That  without  any  lawful  cause  or  excuse,  the  said  G.H.  has  turned 
the  said  A.B.  out  of  her  house  into  the  streets  and  refused  her  further 
shelter  or  to  give  up  the  articles  before  mentioned,  or  to  pay  their  value. 

VII.  That  your  petitioner,  taking  an  interest  in  the  said  A.B.  owing  to 
the  friendship  which  existed  between  him  and  her  parents,  at  whose  house 
he  was  a  frequent  visitor,  and  feeling  sorry  for  her  as  she  has  no  relative 
willing  to  take  care  of  and  to  protect  her,  has  resolved  to  petition  your 
lordships  for  the  appointment  of  a  curator  ad  litem  to  the  said  A.B.  to 
sue  the  said  Mrs.  G.H.  to  restore  the  said  articles,  or  to  pay  their  value, 
the  said  sum  of  ;^8o. 

Wherefore  your  petitioner  humbly  prays  that  your  lordships  may  be 
pleased  to  appoint  him  curator  ad  litem  to  the  said  A.B.,  or  to  appoint 
some  other  person  as  to  your  lordships  may  seem  fit,  for  the  purpose  of 
suing  the  said  Mrs.  G.H.  to  restore  to  the  said  A.B.  the  said  articles  ;  or 
to  pay  their  value ;  or,  to  grant  such  other  relief  in  the  premises  as  to 
your  lordships  may  seem  fitting. 

And  your  petitioner,  &c. 


Petition  by  a  stranger  {or  any  plaintiff)  it/ho  wants  to  sue  a  minor  who- 
has  no  guardian,  for  the  appointment  of  a  curator  ad  litem, 

1.  That  by  the  will  of  his  grandfather  C.B.  a  bequest  of  the  farm. 
V  ....  is  conditionally  made. 

2.  That  by  the  will  of  your  petitioner's  father  J.B.  the  same  farm  is- 
also  conditionally  bequeathed. 

3.  That  these  conditions  affect  only  your  petitioner,  and  his  younger 
brother  J.A.B. 

4«  That  your  petitioner  intends  to  institute  an  action  against  his  said 
brother,  under  both  wills,  to  have  their  respective  rights  determined. 

5.  That  petitioner's  said  brother  is  a  minor  of  about  ....  years  of 
age,  and  although  his  mother  is  nominated  guardian  to  the  minors,  by  his 
father's  will,  she  has  taken  out  no  letters  of  confirmation,  and  moreover  is 
now  married  to  one  H.  W. 

Wherefore  your  petitioner  prays  that  your  lordships  may  be  pleased 
to  appoint  a  curator  ad  litem  to  your  petitioner's  said  brother  J.  A.  B.  for 
the  purpose  of  defending  any  action  to  be  brought  by  him  against  his 
said  brother  in  regard  to  the  said  bequest  in  the  said  wills. 

And  your  petitioner,  &c» 

{Affidavit  of  Verification^) 
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CHAPTER   III. 

ON  SUMMONSES  IN  GENERAIi  AND  THE  SERVICE 

THEREOF. 

A  SUMMONS,  also  sometimes  called  a  citation,  may  be  defined 

**  as  a  judicial  command,  or  admonition,  calling  upon  the  defendant  to 
answer  the  complaint  of  the  plaintiff,  or  to  comply  with  what  he  demands, 
and  to  hear  the  judgment  according  to  law." 

All  summonses  must  be  issued  in  the  King's  name^  and 
they  must  be  tested  in  the  name  of  the  Chief  Justice,  if  issued 
out  of  the  Supreme  Court,  where  he  presides  :  if  issued  in  the 
other  High  Courts,  then  in  the  name  of  the  chief  presiding 
judge  of  those  Courts. 

The  "  testing "  is  the  witnessing  part  of  a  summons,  and 
expresses  the  date  and  place  of  its  issue. 

Any  person  who  feels  himself  aggrieved  may  take  out  a 
summons  against  any  other  person  without  a  Judge's  order ; 
but  a  Governor  cannot  be  summoned,  nor  any  of  the  Judges, 
without  the  leave  of  the  Supreme  Court  being  first  obtained.* 

A  summons  is  the  commencement  and  foundation  of  an 
action  upon  which  the  whole  case  is  built,  and  if  that  is 
defective  the  rest  of  the  proceedings  are  void.  The  Court 
has  always,  however,  the  power  to  allow  an  amendment  of  the 
summons,  if  the  addition  or  alteration  is  not  material  to  the 
case,  and  where  the  defendant  can  in  no  way  be  prejudiced 
by  it.^  But  it  is  sometimes  less  expensive  to  withdraw  a 
summons  and  issue  another  than  to  apply  for  the  amendment 
of  one  which  is  sure  to  be  opposed. 

»  But    sec    Chapter    on    ^^  Edictal         '  Rule  of  Court  9  of  Tennant's  Col- 
Process,^^  lection. 

'  Le  Roux  vs.  Prins^  2  J.,  405. 
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But  though  the  summons  may  be  faulty,  if  the  defendant 
appears  to  answer  the  action  and  does  not  object  to  the 
defective  summons,  he  is  held  to  waive  any  right  of  objection 
he  would  otherwise  have  had ;  ^  but  if  he  objects,  and  the 
Court  does  not  allow  the  amendment,  then  the  summons  must 
be  set  aside  as  void  ab  initio,  and  the  plaintiff  has  to  pay 
the  costs. 

Before  issuing  a  summons  it  should  first  be  ascertained 
whether  both  the  party  suing  and  the  party  to  be  sued  have 
the  legitinia  persona  standi  injitdicio} 

A  summons  in  an  illiquid  case  may  be  issued  and  made 
returnable  in  or  out  of  term  f  but  a  summons  in  a  liquid  case, 
though  it  may  be  issued  on  any  day  in  or  out  of  term,  can  be 
made  returnable  only  on  a  day  set  apart  for  provisional  cases  ;* 
and  although  all  process  of  the  Court  returnable  on  a  Sunday, 
or  upon  a  holiday,  shall  be  returned  on  the  following  day/ 
this  cannot  generally  apply  to  summonses  in  provisional 
cases,  except  where  the  usual  provisional  day  falls  on  a 
Sunday. 

A  summons  requires  the  name  and  address  (and  if  the 
profession,  trade,  or  occupation  can  be  given,  so  much  the 
better)  of  the  plaintiff  and  the  defendant  to  be  stated  clearly 
and  distinctly,  so  as  to  admit  of  no  doubt  as  to  who  are  the 
parties  suing  and  sued.  It  should  also  set  forth  briefly  but 
clearly  the  nature  and  cause  of  the  action  or  complaint,  and 
the  relief  sought  by  the  plaintiff,  so  as  to  leave  the  defendant 
no  room  for  doubt  as  to  what  is  meant,  or  demanded,  or 
required  of  him ;  and  if  the  right  to  sue  is  derived  through 
a  cession  of  action,  that  cession  should  be  stated  in  the 
summons. 

The  summons  should  contain  also  the  date  of  its  issuing, 
the  day  when  the  defendant  has  to  appear,  or  in  illiquid  cases 
so  many  days  after  service  thereof,  and  the  Court  in  which  he 
is  to  appear. 

The  District  Registrars  under  Rule  of  Court  327  (/>.,  for 
this  purpose  the   Magistrates)  have  no  authority  to   issue 

^  Mer.,  4,  11,  f  6,  and  Fron.,  III.,  '  CoDsnlt  Rules  9,  20^  329,  330. 

i.,  {  5,  and  notes.  *  Consult  Rules  12  and  272. 

«  Sec  Chapter  *' Actions."  *  Rule  la 
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summonses  for  provisional  sentence  out  of  the  respective 
Resident  Magistrates'  Courts  returnable  in  the  Supreme  or 
E.  D.  Court ;  but  they  may  issue  summonses  for  illiquid  cases 
only  returnable  in  those  higher  Courts.^ 

The  dates  on  or  about  which,  and  the  places  at  which  the 
alleged  grievances  took  place  should,  ias  near  as  possible,  also 
be  given  in  the  summons.  Formerly  costs  were  not  claimed 
in  a  summons,  as  the  Court  could  always  grant  or  withhold 
costs,  but  in  the  case  of  McLeod  vs.  Meyers^  the  Supreme 
Court  decided  that  costs  should  be  claimed  in  future, 
especially  where,  as  in  this  case,  the  defendant  was  (or  is 
likely  to  be)  in  default. 

Several  causes  of  action  by  the  same  plaintiff  against  the 
same  defendant,  so  long  as  they  are  not  repugnant,  may  be 
cumulated  in  one  summons :  for  instance,  a  liquid  as  well  as 
an  illiquid  claim  may  be  in  one  summons,^  and  so  also  may 
divers  persons,  yi?r  tlie  same  cause  of  action^  be  included  in  one 
summons ;  but  there  may  not  be  included  in  one  summons 
divers  actions  against  divers  debtors  from  divers  causes. 

When  two  or  more  summonses  are  issued  by  the  same 
plaintiff  or  plaintiffs  against  the  same  defendant  or  defen- 
dants at  the  same  time,  or  shortly  after  each  other,  and  when 
one  summons  would  have  equally  answered  the  purpose, 
the  costs  of  one  summons  only  are  allowed.* 

If  two  or  more  defendants  are  summoned  in  one  summons 
in  an  action  for  debt,  the  summons  should  state  (though 
perhaps  now  this  strict  technicality  will  no  longer  be  insisted 
upon  by  the  Court)  that  if  one  of  them  pays,  t/ie  other  or  otfiers 
will  be  absolved;  as,  for  instance, "  Command  A,  B,  C,  and  D, 
that  jointly  and  severally,  and  without  delay,  the  one  payings 
the  other  or  others  to  be  absolved,  they  render  and  pay  to  K 
the  sum  of  £ —  &c.''  This  absolution  of  one,  if  the  other 
pays,  is  only  as  far  as  the  plaintiff  is  concerned,  but  among 
themselves  the  defendants  may  still  be  liable  to  each  other.^ 

If  from  the  nature  of  the  debt  sued  for  there  is  no 
stipulation   from  when   interest  is  to  be  paid,  or  at  what 

*  Wbodhead^  Plant  and  Co*  vs.  Peter'  '  Mer.,  4,  24, 6  &  7 ;  and  37,  2,  §  16. 

son  and  Co,,  6  C.  T.,  497.  *  See  Chapter  "  Cosu:' 

'  5  C.  T.  167.  *  Jud.  Piak.,  II.,  6,  §  4. 
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rate,  the  plaintiff  can  claim  interest  in  the  summons  only  a 
tempore  morce^  which  in  our  practice  has  been  taken  to  be 
from  the  date  of  the  issuing  of  the  summons*  The  interest 
should  be  specially  claimed  in  the  summons,  and  by  our  law 
only  six  per  cent  can  be  claimed  where  there  is  no  under- 
taking to  pay  more.^  Hence  no  compound  interest  can  be 
charged  in  the  absence  of  a  special  agreement  to  that  effect ;  ^ 
nor  may  the  interest  exceed  the  principal  sum.*  In  sum- 
monses in  provisional  cases,  interest  is  claimed  from  the  date 
mentioned  in  the  document  sued  on,  and  if  no  date  is 
mentioned  from  which  interest  is  to  be  calculated,  then  the 
interest  is  to  be  claimed  in  the  summons,  and  paid  from  the 
date  the  debt  becomes  due.* 

If  a  person  sues  on  a  Mortgage  Bond,  or  Deed  of 
Hypothecation,  and  he  wishes  the  property  mortgaged  to  be 
sold  without  subsequent  legal  steps,  he  should  call  upon  the 
defendant  in  the  summons  to  show  cause  why  the  property 
shall  not  be  declared  executable ;  for  instance,  after  the 
defendant  has  been  called  upon  to  plead,  &c,  the  plaintiff 
should  add,  '*  and  at  the  same  time  to  shew  cause,  if  any, 
why  the  property  specially  mortgaged  by  the  said  Bond  shall 
not  be  declared  executable  for  the  sum  above  demanded."  * 

But  the  Supreme  Court  has  refused  to  declare  the  landed 
property  executable  where  defendant  was  sued  for  interest 
only.''  Of  course,  if  it  should  afterwards  appear  from  the 
Sheriffs  return  that  there  are  not  sufficient  movables  to 
satisfy  the  judgment,  proceedings  must  be  taken  in  terms  of 
the  36th  Rule  of  Court. 

If  there  is  an  error  in  the  summons  as  to  the  plaintiffs 
name,  the  objection  to  it  should  be  taken  at  the  commence- 
ment of  the  suit,  and  not  after  issue  joined.*  And  where  the 
error  is  as  to  the  defendant's  name,  for  instance,  "J.  Thorby 
for  Jabez  Thorley,"  the  summons  is  void.® 

'  Jud.  Prak.,  II.,  6,  §  7.  3  M.,  472. 

*  Dyason  vs.  Ruthven^  3  S.,  282.  •  Jud.  Prak.,  It.,  6,  §  5. 

'  HHneman  vs.  Barnes^  6  C.  T.,  106.  ^  Mutual  L,  A,  Society  vs.  Niekerk, 

*  V.  D.  K.,  549;  and  Heydenrych  3  J.,  318;  see  also  Colonial  Govern- 
vs.  Du  Preezj  7  C  T.,  I.  metit  vs.  Garike,  decided  in  1902,  not 

*  See    Chapters   *^  Provisional  Sen-  reported. 

tence ''  and  '*  Summons  in  Provisional  '  Stenhouse  vs.  Jdrsten,  3  M.,  494. 

Cases  ^^ 'f   also    Thibart  vs.    Thibart,  *  TAorley  vs,  de  Lima,  i  lA.,,  i)i. 
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An  insufficient  description  of  plaintiff  or  defendant  in  the 
summons  is  fatal  to  the  summons.  The  rule  is,  that  their 
full  names  and  addresses  should  be  given.^  And  if  insuffi- 
ciently given,  the  Court  may,  by  way  of  punishment,  disallow 
the  attorney  or  agent  his  costs  on  the  summons,  and  order 
an  amendment  of  the  summons  if  it  has  been  duly  served  on 
the  defendant  intended.^  As  to  what  amounts  to  a  sufficient 
description  must  depend  upon  the  circumstances  of  each  case. 
A  few  examples  only  must  suffice,  for  instance  : — 

1st.  Where  the  defendant  was  described  as  "Jan  C. 
Heydenrych,  of  Burghers's  Post,  in  the  Cape  District,"  it  was 
objected  that  "  C  '*  was  not  a  name — but  the  Court  held  the 
defendant  was  sufficiently  described  to  warrant  judgment 
and  execution  being  issued  against  him  as  "  Jan  C.  Heyden- 
rych." ^ 

2ndly.  On  the  contrary,  when  the  defendant  was  described 
only  as  "J.  Hoole"  of  Grahamstown,  &c.,  in  the  District  of 
Albany,  it  was  held  not  a  sufficient  description  of  the 
defendant,*  the  Court  apparently  holding  that  the  first  name, 
at  least,  of  the  defendant  should  be  given  in  full  and  not  by 
an  initial  letter. 

3rdly.  So  also  where  the  plaintiffs  were  described  as 
**  William  and  Henry  Farmer,"  the  Court  held  that  they 
were  not  sufficiently  described  and  set  forth  by  these  words  : 
they  should  have  sued  as  **  William  Farmer  and  Henry 
Farmer,"  &c.^ 

4thly.  Again,  where  the  defendant  had  after  his  name  in 
the  summons  and  in  the  writ  the  words  "  H.  O.  son,"  whereas 
he  was  "  J.  P.  son,"  the  Court  held  that  the  description  "  H.  O. 
son,"  or  "J.  P.  son,"  was  surplusage,  and  that  a  mistake  in 
regard  thereto  was  of  no  consequence  if  the  identity  of  the 
defendant  was  otherwise  sufficiently  established  by  reference 
in  the  summons  to  his  dwelling-place,  and  the  summons  and 
notices,  &c.,  were  duly  served  on  "  J.  P.  son,"  the  person  truly 
intended  in  the  summons.^ 

Summonses  have  frequently  been  issued  and  judgments 

'  Ramstome  vs.  T%eron,  I  R.,  144.  MtUcher  &•  Malcomess  vs.  van  Rooyen^ 

•  DeSiadler^^.  Morris,  9  J.,  480.  2  E.  D.  C,  155. 

*  Rifts  y^.  Htydenrych,  i  M.,  124.'  *  Farmer  vs,  Owen,  I  M.,  124. 
^.  Norden  vs.  Hoole,  I  M.,  125,  and  *  Buck  vs.  Eksteen,  I  M.,  475. 
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obtained  thereon  where  the  middle  name  of  the  defendant 
was  given  by  the  initial  letter  only,  but  I  know  of  no  case  in 
which  judgment  has  been  given  where  the  first  name  of  the 
defendant  was  described  simply  by  the  initial  letter.  In  case 
a  person  has  been  baptised  by  an  initial  letter  (as  is  common 
in  America),  and  he  is  summoned  by  that  title,  the  Court, 
upon  being  satisfied  that  this  is  so,  will  give  judgment  against 
him.  The  Court  has  the  power  to  amend  a  summons 
because  of  insufficient  description.^ 

If  a  partnership  firm  sues,  or  is  to  be  sued,  the  names  of 
all  the  public  partners  are  to  be  inserted  in  the  summons, 
whether  they  are  in  or  out  of  the  Colony  ;  and  the  style  or 
firm  under  which  they  trade  or  carry  on  business  is  also  to  be 
stated.  But  it  is  not  necessary  to  insert  the  names  of  the 
sleeping  partners.  It  is  sufficient  to  bring  the  action  in  the 
name  of  the  partners  who  hold  themselves  out  as  such  to  the 
public.^  But  where  there  is  no  partnership  though  there 
might  be  a  joint  employment  (as  by  several  co-owners  of  a 
farm)  each  is  liable,  not  in  solidum  but  pro  rata? 

The  summons  should  always  be  directed  against  the 
defendant,  and  not  against  his  agent,  though  he  may  have 
appointed  the  latter,  by  general  power  of  attorney,  to  manage 
and  transact  all  his  affairs  for  him,  and  though  he  may  be 
absent  from  the  Colony  ;  but  the  service  of  the  summons  on" 
the  agent  is  good  service/ 

A  person  who  sues  or  is  to  be  summoned  in  his  official  or 
representative  capacity,  should  be  clearly  described  in  the 
capacity  or  qualification  in  which  he  acts ;  as,  for  instance, 

**  A of in  his  capacity  as  executor  testamentary  of 

the  estate  of  the  late  B  "  ;  or  "  C of in  his  capacity 

as  the  Colonial  Secretary  of  this  Colony  " ;  or  "  D of 

in  his  capacity  as  Master  of  the  Supreme  Court  and  as  such 
representing  the  Guardians'  Fund  " ;  and  he  must  prove  the 
capacity  in  which  he  sues,  or  the  defendant's  capacity,  unless 
the  latter  admits  it.  If  summoned  in  his  private  capacity 
when  he  should  have  been  sued  in  his  official  or  representative 

*  See  the  case  of  De  Stadler  vs.  '  Aurefs     Trustees     vs.     Pienaar^ 

Morris^  quoted  above;  and  Swanepoel  3  J.,  40. 

vs.  Birky  3  C.  T.,  122.  *  Dickefisofi  vs.   2>y,  q.q,  van  tier 

'  Lolfy  vs.  Gilbert,  i  M.,  434.  Chys,  2  M.,  185. 
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capacity,  or  vice  versdy  the  summons  will  be  void  and  the 
plaintiff  will  have  to  pay  the  costs.  To  give  a  person's  title, 
or  state  who  he  is,  does  not  imply  that  he  is  sued  in  his 
capacity}  When  the  Master  of  the  Supreme  Court  sues  a 
surety  who  becomes  such  for  the  due  administration  of  an 
estate,  the  Supreme  Court  has  decided  that  the  summons 
should  be  in  the  same  form  as  in  an  illiquid  case,  and  not  as 
in  a  provisional  case.^ 

When  a  surety  is  summoned  either  alone  or  with  the 
principal  debtor,  it  is  not  legally  necessary  to  offer  him  cession 
of  action  in  the  summons  ;  it  is  sufficient  if  the  plaintiff,  when 
required,  shall  make  such  cession  ;  ^  although,  in  practice,  the 
cession  of  action  is  always  tendered  in  the  summons,  as  it  is 
more  regular  and  saves  delay. 

But  if  the  defendant  neglects  to  demand  and  take  cession 
of  action  before  he  pays  the  plaintiff,  he  has  nevertheless  a 
right  to  proceed  in  his  own  name  against  the  principal 
debtor  to  recover  what  he  has  paid  on  his  account ;  he  is 
required,  however,  to  produce  his  receipt  or  other  good  proof 
that  he  has  paid  the  plaintiff.* 

A  summons  expires  if  the  plaintiff  does  not  appear  on  the 
day  for  which  the  case  was  allowed  by  the  Court  to  stand 
over,  and  the  defendants  must  be  summoned  afresh.^ 

When  the  summons  is  issued  the  plaintiff  must  proceed 
with  the  action,  if  the  defendant  does  not  come  to  a  settle- 
ment, as  otherwise  he  will  have  judgment  signed  against  him 
on  the  application  of  the  defendant  for  not  proceeding  on  the 
summons  within  the  time  prescribed  by  the  Rules  of  Court^ 

If  there  are  two  persons  of  the  same  name,  and  the  one 
not  intended  is  summoned  and  appears,  the  summons  is  void 
and  the  plaintiff  must  pay  all  the  costs,  and  though  he  does 
not  appear  and  judgment  is  given,  it  cannot  be  executed 
against  him.^ 

If  a  person  is  summoned   before  a  wrong  judge,  he   is 

*  See  Chapter  ^*  Actions ^  *  Schutte  vs.  Wylde^  I  M.,  403  ;  see 
'  Master   vs.     Werner   and   others,       also  Chapter  "  Comparuit,^^ 

4  C.   T.,   418;    Master   vs.    Talbofs  «  See   Chapters    '' Actions ,''    ''De- 
Sureties,  6  C.  T.,  392.  fau/ts,**  And  **  To  hai'e  judgment  signed 
^  Hornev^  Loedolf^  I  M.,  403.  against plaintiff.^^ 

*  v.  d.  Linden,  I.,  14,  §  10.  '  Zutphen,  Ned.  Prak.,  pp.  131  and 

132. 
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bound  to  appear  either  personally  or  by  attorney,  otherwise 
he  may  be  held  to  be  in  contempt.^ 

In  a  summons  for  civil  imprisonment  it  is  necessary  to 
aver  the  issue  of  the  writ,  of  the  execution  on  the  judgment, 
and  the  sheriffs  return  of  nulla  bonay  or  the  deficiency  on  the 
writ* 

A  summons,  though  prepared  and  ready  for  issue,  is  not 
considered  issued  so  long  as  it  has  not  yet  been  formally 
issued  by  the  Registrar  of  the  Court  and  signed  by  him  ;  and 
no  costs  can  be  claimed  from  defendant  for  preparing  such 
summons  if  before  the  formal  issue  by  the  Registrar  the 
defendant  tenders  the  money.^ 

No  alteration  in  a  summons  can  be  made,  after  its  issue, 
without  the  sanction  of  the  Registrar,  even  though  the  return 
day  has  been  extended  at  the  request  of  the  defendant* 

In  a  summons  by  one  of  the  co-proprietors  for  the  division 
of  a  farm,  or  land,  held  in  undivided  shares,  all  the  other 
co-proprietors  should  be  included  in  it,  either  as  plaintiffs 
or  defendants,  so  that  all  may  be  before  the  Court. 

A  summons  for  the  purchase  amount  of  landed  property 
should  tender  the  transfer  of  that  property  ;  and  a  summons 
for  transfer  of  the  property  should  tender  the  purchase  money, 
or  compliance  with  the  conditions  of  sale.* 

On  the  withdrawal  of  a  summons,  no  fresh  summons  can 
be  issued  until  the  defendant's  costs  of  the  former  summons 
have  been  paid  ;  *  that  is  if  there  has  been  an  order  for  costs, 
otherwise  not.^ 

Formerly  the  summonses  had  to  be  framed  with  the  most 
exact  circumspection,  care,  and  elaboration,  but  now  all  that 
is  required  for  the  three  higher  Courts  is,  that  the  summons 
should  ^^  state  in  concise  terms  generally  the  plaintiff ' s  cause  of 
action'* *  But  the  samples  of  forms  given  in  the  Appendix 
are  sometimes  literally  followed  by  some  practitioners,  without 

^  De  Academie,  38th  Chap.,  p.  503  ;  4  J.,  92. 

and  Loenius,  102.  *  Fauehee\s,  Van  EUeivee^  i  M.,  18. 

*  Ingram  Brothers  vs.  Theunisseny  •  Simson  &*  Co,  vs.  Fleck^  2  M.,  255. 
3  M.,  148 ;  and  see  Chapter  '*  Civil  '  This  case  is  explained  by  Marin- 
ImJtrisonmeniJ*  cowitt  vs.  MathySy  12  S.  C,  176,  and 

'  Estate  Haupt  vs.  Robertson  and  S  C.  T.,  299  j  Thacker  vs.  Fourie, 
Batn,  2  B.,  i.  7  C.  T.,  132,  and  14  S.  C,  123. 

*  Hansen  &*  Schrader  vs.  Pauling,  •  Appendix  to  Rule  326. 
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their  giving  any  addition  or  stating  the  cause  of  action  more 
fully,  forgetting  that  the  rule  requires  the  defendant  "A? 
answer  the  plaintiff's  action*' ;  and  the  want  of  a  more 
complete  statement  becomes  more  apparent  only  when,  in 
case  of  the  default  of  the  defendant,  the  plaintiff  sets  the  case 
down  for  judgment  on  the  summons,  and  the  Court  has  no 
other  information  before  it  than  the  laconic  words  in  the 
summons  "  money  lent,"  "  arrear  of  rent,"  &c. ;  and  the 
superior  Courts  have  commented  on  this  insufficient  informa- 
tion in  cases  where  no  pleadings  are  filed  or  no  appearance  is 
made  for  the  defendant.* 

The  object  of  the  new  rule  was  to  do  away  with  the  round- 
about technicalities  and  formalities  of  the  old  rule,  which 
required  that  the  "declaration  shall  not  vary  from  the 
summons,"  and  the  slightest  variance,  however  unimportant, 
has  often  successfully  been  taken  advantage  of  by  the 
defendant.^ 

The  forms  given  under  the  new  rule  are  an  imitation  of 
the  forms  of  the  English  High  Courts  of  Judicature,  which 
are  very  brief ;  but  then  in  England  the  summons  must  be 
accompanied  by  a  specified  account,  or  a  statement  giving 
fully  the  particulars  of  the  plaintiffs  claim.^  Not  so  with  us  ; 
but  our  rule  will  answer  the  same  purpose,  if  taken  as  a  whole 
and  carried  out  in  full. 

It  is  true  that  the  object  of  a  summons  is  to  bring  the 
defendant  into  Court  at  as  little  expense  as  possible,  and 
that  if  he  intends  to  defend  the  action  he  will  get  all  the 
information  from  the  plaintiff's  declaration  to  be  served  on 
him  afterwards  ;  but  unless  he  has  full  knowledge  of  the 
plaintiffs  claim,  he  is  often  unable  to  take  advice  on  the 
summons  as  to  whether  he  can  defend  or  not.  An  attempt 
to  get  the  information  by  applying  for  it  he  fears  may  entrap 
him  into  an  admission  of  his  liability ;  to  employ  an  attorney 
to  obtain  the  information  adds  to  the  expense.  Many  such 
instances  have  occurred,  and  the  result  has  been  that  cases 
in  which  there  was  no  defence  have  been  defended,  only  to 

*  One  case  in  the  Supreme  Court  in  *  See  also  Le  Roex  vs.  Prins,  2  J., 

1 882,  the  name  of  which  I  cannot  trace ;      405. 

for  the  other  sec  3  E.  D,  C,  159.  »  Order  2,  Rule  I.  of  the  Judicature 

Act  of  1875,  38  &  39  Vict.  c.  77.       _ 
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be  abandoned  on  getting  the  plaintifTs  declaration  ;  or,  where 
there  were  good  defences,  have  been  allowed  to  go  by  default. 

Surely  the  summons  may  be  a  little  more  certain,  clear, 
and  perspicuous  ;  it  will  not  add  to  the  expense,  while  the 
Court  will  be  in  possession  .of  all  the  information  from  a 
perusal  of  it.  Besides,  it  will  then  really  be  complying  with 
the  Rule  (326)  which  requires  the  defendant  "  to  answer  the 
plaintiff* s  action,''  which  he  can  only  do  after  a  statement  of 
the  nature  of  it ;  and  with  the  Appendix  to  that  Rule,  which 
requires  the  summons  to  state  "  in  concise  terms  .  .  .  generally 
ihe plaintiffs  cause  of  action!^ 

The  forms  suggested  at  the  foot  of  this  Chapter  state  all 
the  essential  requisites  of  a  summons,  without  being  too 
verbose  on  the  one  hand  or  too  laconic  on  the  other  ;  tell  the 
d^endant  what  is  required  of  him ;  give  the  Court  all  the 
information  necessary;  and,  above  all,  do  not  add  to  the 
labour  or  expense  of  the  action.  If  used  in  the  three  higher 
Courts  (i>..  Supreme,  Eastern  Districts,  and  Griqualand 
West  Courts)  some,  of  the  forms  may  perhaps  be  a  little 
abbreviated,  if  thought  necessary,  in  cases  where  declarations 
must  be  filed,  whether  the  defendant  enters  appearance  or 
not ;  but  they  should  not  be  curtailed  where  no  declarations 
need  be  filed,  or  when  used  in  the  Circuit  Courts,  for  the 
326th  Rule  does  not  apply  to  the  latter  Courts.  When  using 
these  forms  in  the  Circuit  Courts  there  need  only  be  added 
in  conclusion  a  prayer,  as  in  a  plaintiff's  declaration — as  for 
instance,  **  which  said  sum  the  defendant  refuses  to  pay^  and 
ihe  said  plaintiff  prays  that  lie  may  be  adjudged  to  pay  the 
same'* 

In  the  three  higher  Courts  mentioned  the  summons  can 
no  longer,  in  illiquid  cases,  contain  the  hour  or  exact  date  of 
the  defendant's  appearance  (except  in  such  illiquid  cases, 
mentioned  below  and  in  other  parts  of  this  book,  as  require 
no  pleadings  and  can  be  tried  on  the  return  day  of  the 
summons).  He  is  to  cause  an  appearance  to  be  entered  for 
him  so  many  days  "  after  the  service  of  the  summons,"  ^  and  he 
has,  in  addition  thereto, /<?«r  days  of  grace  before  he  actually 
need  enter  appearance.^     But  in  all  liquid  cases  in  all  Courts, 

*  Rule  326.  *  Rule  329. 
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and  also  in  all  Circuit  Court  cases,  the  hour  and  exact  date 
when  the  defendant  has  to  appear  must  be  stated,  and  in 
those  instances  he  has  no  days  of  grace  allowed  to  him.^ 

All  civil  process  of  the  Circuit  Courts  may  be  issued  by 
the  respective  Registrars  of  the  three  higher  Courts  within 
the  jurisdiction  of  such  Courts  respectively,^  as  well  as  by  the 
Registrars  of  Circuit,  or  Magistrates'  clerks  within  their 
respective  jurisdictions  ;  ^  but  Magistrates'  clerks  have  no 
power  to  sign  writs  of  arrest* 

In  the  Circuit  Court,  in  illiquid  cases,  the  summons  stands 
in  the  place  of  a  declaration  of  the  cause  of  action  between 
the  parties  "  unless  the  Court  shall  otherwise  order''  ®  But  as 
the  Court  can  only  make  the  order  at,  or  immediately  before, 
the  trial,  there  will  in  most  cases  be  no  time  for  counsel  then 
to  draft  the  declaration ;  and  as  the  defendant  has  to  plead 
three  days  before  the  return  date  of  the  summons,®  when 
perhaps  the  Judge  is  still  busy  at  another  circuit  town,  the 
filing  of  a  declaration  may  necessitate  the  plea  and  other 
subsequent  pleadings  being  amended,  which  would  cause  con- 
siderable delay  and  prevent  the  case  being  tried  that  circuit, 
thus  making  this  part  of  the  Rule  practically  useless.  A 
practice  consequently  gradually  arose  of  having  the  summons 
drafted  by  counsel  and  containing  all  the  formalities  and  legal 
requirements  of  a  declaration  of  the  higher  Courts  ;  but  as 
this  practice  was  not  sanctioned  by  any  Rule  of  Court,  the 
want  of  such  a  Rule  was  often  felt  when,  either  through 
excess  of  caution  a  declaration  was.  drafted  by  counsel  to 
stand  for  a  Circuit  Court  summons,  and  after  the  trial  the 
taxing  officer  regretted  he  could  not  go  behind  the  170th 
Rule  and  tax  the  extra  expenses  of  such  a  summons ;  or 
when  again  (and  this  was  of  the  most  frequent  occurrence) 
for  fear  of  an  objection  to  the  extra  expense  a  simple  sum- 
mons only  was  issued,  and  disappointment  was  felt  at  the 
trial  both  by  Bench  and  Bar,  inasmuch  as  the  legal  points 
involved  in  the  case  were  not  raised  in  the  summons. 

To  some  extent  these  inconveniences  are  now  overcome 

"  Rules  12,  170  and  329.  ^  Rule      164,      and    see     Chapter 

"'  Rule  379.  ''Arrests:' 

'  Rules  162  and  163.  *  Rule  170. 

•  Rule  278. 
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by  the  294th  Rule,  which  allows  summonses  in  all  Courts, 
also  in  the  Circuit  Courts^  in  special  cases,  to  be  drawn  by  one 
counsel,  and  the  costs  thereof  are  to  be  allowed  between 
party  and  party.  The  summons  when  drawn  by  counsel  for 
the  Circuit  Court  includes  all  the  requirements  of  a  declara- 
tion, thus  practically  overcoming  the  difficulty  of  filing  a 
declaration  on  circuit,  after  the  defendant  has  pleaded  to  the 
summons,  while  the  rest  of  the  170th  Rule  is  still  in  force. 
Unless,  therefore,  the  case  is  very  great,  or  of  special  import- 
ance, the  forms  of  summonses  at  the  foot  of  this  Chapter 
will  answer  all  the  requirements  of  a  Circuit  Court  summons 
and  declaration. 

All  that  a  person  will  now  have  to  observe,  in  getting  a 
summons  drawn  by  counsel  in  the  three  higher  Courts,  or  a 
summons  to  stand  for  a  declaration  in  a  Circuit  Court,  is  to 
exercise  a  cautious  and  wise  discretion  as  to  whether  or  not 
the  case  can  be  said  to  be  a  special  one ;  or,  in  other  words, 
whether  it  is  of  sufficient  importance  and  magnitude  to 
justify  the  extra  expense  ;  while  at  the  same  time,  in  addition 
thereto,  in  the  Circuit  Court  practice,  he  should  bear  in  mind 
the  disappointments,  mentioned  above,  if  a  summons  does 
not  raise  the  legal  points  of  a  case.  No  hard  and  fast  rule 
can  be  laid  down  in  such  a  matter ;  general  principles  only 
can  be  stated.  Much  must  depend  upon  common  sense 
where  it  b  a  matter  of  discretion  ;  but  the  discretion  should 
be  so  exercised  as  to  admit  of  justification  under  all  the 
circumstances  of  the  case.  For  a  client  will  not  be  likely  to- 
acquiesce  if,  on  the  one  hand,  he  is  put  to  unnecessary  extra 
expense  or,  on  the  other,  if,  for  want  of  a  little  extra  expense^ 
his  case  is  wrecked. 

I  have  gone  somewhat  fully  into  this  part  of  the  Circuit 
Court  practice,  not  only  on  account  of  its  importance,  but 
also  in  answer  to  continual  enquiries  for  information. 

In  the  following  instances,  whether  opposed  or  not,  no  plead- 
ings of  any  kind  need  be  filed,  and  the  case  may  be  heard  and 
judgment  given  on  the  summons  only  on  the  return  day  thereof 

(a)  In  provisional  cases  the  denial  of  the  signature,  or  of 
the  debt,  may  be  proved  instanter.^ 

>  See  Chapter  "  Provisional  Sentence:^ 

D   2 
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(d)    To  have  a  person  declared  of  unsound  mind, 
(^r)    To  have  a  person  declared  of  sound  mind  again.^ 

(d)  To  compel  an  executor  to  file  an  account* 

(e)  In  an  action  for  '^  Perpetual  Silencer^ 
if)  On  a  summons  for  "Review''^ 

(g)  On  a  summons  for  "  Civil  Imprisonment^  ^ 

If  the  action  is  not  opposed,  then 

(//)  When  the  defendant  is  in  default  of  appearance,  and 
the  plaintiff's  claim  is  for  a  debt  or  a  liquidated  demand 
only.® 

In  a  Circuit  Court 

(t)  The  plaintiff's  declaration  only  is  dispensed  with,  but 
not  the  rest  of  the  pleadings. 

A  summons  when  issued  operates  in  several  ways  : 

(i)  It  perpetuates  jurisdiction. 

(2)  It  interrupts  prescription. 

(3)  It  induces  litis  pendentis, 

(4)  It  transmits  the  action,  or  process,  to  the  heirs  of  the 
deceased.^ 

All  this  is  to  be  understood,  however,  of  a  good  summons 
only,  and  not  of  a  defective  one,  which  is  void  ab  initio? 

As  the  due  SERVICE  of  a  summons  is  so  closely  connected 
with,  and  may  almost  be  said  to  be  part  and  parcel  of,  a 'good 
summons,  fot  the  attorney  is  often  called  upon  for  instruc- 
tions as  to  service,  I  shall  treat  of  that  subject  here,  instead 
oi  in  a  separate  Chapter. 

It  has  been  held  that  the  service  of  a  summons  is  a 
sufficient  demand  for  payment,®  but  this  refers  only  to  the 
question  of  costs,  in  case  the  defendant  within  a  reasonable 
time  offers  to  comply  with  the  summons. 

When  a  person  is  summoned,  a  true  copy  of  the  original 
summons  is  to  be  served  upon  him,  either  by  delivering  such 

*  See  Chapter  "  De  Lunatico  Inqui-  ■  For    the   general    principles    laid 
rmdo,^                                                          down    in    this    Chapter    see  also,   in 

'  §  33  of  Ord.  104,  and  Act  14  of  addition    to    the    authorities    quoted 

1864,  §  I.  above,  Mr.  Justice  James  Buchanan's 

»  See  that  Chapter.  Translation  of  Voet,  Vol.  I.,  Bk.  II., 

<  See  that  Chapter.  Tit.  13. 

*  See  that  Chapter.  »  Redelinshuysss,  Tha4ftisse»,  2  M., 
«  Rule  329.  258. 

'  Mer.,  4, 24,  2  ;  and  Fron.,  3,  2,  §  2. 
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copy  to  him  personally  or  by  leaving  it  at  his  usual  or  last 
known  dwelling-house  or  place  of  business.^  A  service  of  a 
summons  on  a  neighbour  of  the  person  summoned,  though 
good  by  the  law  of  Holland,  is  bad  service  with  us.^  If  the 
summons  is  not  served  personally  on  the  defendant,  but  left 
for  him  at  his  dwelling-house  or  place  of  business,  it  should 
be  entrusted  to  one  on  the  premises  who  is  of  years  of  dis- 
cretion ;  and  if  no  such  a  one  is  to  be  found,  then  it  should 
be  served  by  afRxing  or  fastening  it  to  the  front  door;  and  the 
Sheriff,  in  his  return,  should  state  that  in  the  absence  of  the 
defendant  and  his  household  he  has  served  the  summons 
at  the  usual  and  last  known  place  of  residence  of  the  defendant, 
and  he  should  also  add  where  this  last  known  place  of 
residence  or  business  is  situated.^ 

The  phrase  ^^last  known  place  of  residence^*  has  received 
no  special  judicial  interpretation  that  I  am  aware  of  either  in 
England  or  here,  but  from  remarks  made  by  the  Court  from 
time  to  time  as  to  the  "  sufficiency  of  a  service^^  we  may  gather 
certain  principles  which  may  serve  us  as  a  guide  how  to 
instruct  as  to  a  service,  and  how  to  make  a  return.  The 
main  principle  to  be  always  borne  in  mind  is  *^  that  the 
summons  must  come  to  the  knowledge  of  the  defendant^  If, 
then,  there  are  circumstances  which  go  to  shew  that  the 
summons  will  not  reach  the  defendant,  it  cannot  be  served  at 
his  **  last  known  place  of  residence."  If  it  is  known  that  he 
has  abandoned,  or  left  for  good,  his  residence,  it  cannot  be 
served  there.  If  it  is  known  that  he  has  changed  his 
residence,  but  it  is  not  known  whither,  it  cannot  be  served  at 
the  last  place.  If  he  has  been  absent  from  his  residence 
without  a  good  reason  and  for  an  unreasonable  period, 
according  to  the  nature  of  his  vocation  or  of  his  usual  habits, 
and  has  left  no  one  in  charge,  we  must  infer  an  abandonment 
of  residence,  and  summonses  cannot  be  served  at  the  last 
place.  It  is  not  the  mere  absence  of  the  defendant  that 
should  always  be  considered,  but  whether  he  has  left  some- 

*  Act  2  of  1857,  J  2,  and  Rule  of  Druten  vs.  Williams^  B.  for  1878,  p.  3. 
Conrt2i7.  '  Truier  and  Meeser  vs.   Mechau  ; 

*  Mever  vs.    Matais ;   SnycUrs  vs.  Townley  vs.   Canuroft,  and   IVood  vs. 
DeVUluri ;  LeckU  Brothers  y%,  Farmar^  Broadman,  i  M.,  131,  134  and  137. 

I   M.,    130,  132  and   133;  and    Van 
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one  in  charge  of  the  residence.  If  the  latter,  then  the  absence 
is  presumed  to  be  only  temporary,  unless,  according  to  the 
nature  of  the  business  for  which  he  left,  he  is  absent,  without 
good  cause,  for  an  unreasonable  period. 

If  the  defendant  is  only  temporarily  absent,  or  there  is  a 
reasonable  presumption  of  only  temporary  absence,  or  there 
is  no  circumstance  to  shew,  or  reasonably  to  infer,  an  aban- 
donment of  residence,  or  so  long  as  the  "  intention  to  return  " 
can  be  reasonably  inferred  from  all  surrounding  circum- 
stances, and  cannot  be  disproved,  the  service  at  the  last 
known  place  of  residence  will  be  good.^ 

The  last  known  place  must  be  known  and  the  present 
residence  unknown,  to  justify  its  service  at  the  former.^ 

In  the  case  of  The  Protecteur  Assurance  Company  vs. 
Erwin?  in  which  the  service  of  the  summons  had  been  made 
at  Ceres,  the  last  known  place  of  residence  of  the  defendant, 
but  where  he  had  not  been  for  seven  years,  the  Court  held 
the  ser\-ice  bad  and  sz.\d '*  that  the  object  of  tfie  provisions  of 
ilte  law  was  to  secure  tfte  process  coming  to  the  knowledge  of  the 
defendant. 

Seven  years'  absence  on  the  part  of  a  defendant  from  his 
last  known  place  of  residence,  his  whereabouts  meanwhile 
not  being  known,  is  manifestly,  under  all  circumstances,  an 
unreasonable  period. 

In  the  cases  of  Townley  vs.  Cameron^  and  Wood  vs. 
Broadman^^  the  Supreme  Court  decided — 

"that  where  there  were  no  circumstances  mentioned  in  the  return  of 
service,  and  no  evidence  was  produced  by  the  defendant,  or  others,  to 
make  it  appear  to  the  Court  probable  that  the  copy  summons  had  reached 
the  defendant,  the  service  at  the  last  known  place  of  residence,  in  the 
absence  of  the  defendant  and  of  all  the  inmates,  will  be  good  :  but  on  the 
other  hand,  where  from  the  circumstances  stated  in  the  return,  or  from 
evidence,  it  appears  that  the  summons  had  not  reached  the  defendant, 
the  service  will  be  insufficient.'' 

Service  on  a  person's  landlady  at  his  last  known  place 
of  residence  (a  boarding-house),  and  where  the  landlady  was 

»  See  also  Wolf  vs.   Woljf,  3  C.  T.,  »  4  J.,  91. 

277-  *  I  M.,  134. 

*  Truter   and  Meser   vs.    Meckau,  •  Ibid,  137. 
I  M.,  131. 
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not  aware  whether  the  defendant  would  return  or  not,  was 
held  good  service.^ 

If  the  party  who  has  to  serve  the  summons  hears  people 
talking  in  the  house  but  who  refuse  to  open  the  door  or  admit 
him,  so  as  to  allow  the  summons  to  be  served,  he  is  justified 
in  affixing  the  summons  to  the  door  or  putting  it  under  the 
door,  stating  in  his  return  why  he  did  so. 

Where  the  return  stated  that  the  defendant  and  all  his 
family  were  absent  from  the  house  for  some  weeks,  and  that 
service  had  been  made  by  introducing  a  copy  of  the  summons 
through  the  window,  it  was  held  a  good  service.* 

If  the  party  upon  whom  the  summons  is  to  be  served  will 
not  accept  it  upon  its  being  tendered  to  him,  the  person 
serving  it  can  throw  it  towards  him  (but  no  assault  should  be 
committed)  or  drop  it  upon  the  ground  in  his  presence,  and 
this  would  be  a  good  service. 

If  it  is  dangerous  to  serve  a  summons  on  the  defendant, 
as,  for  instance,  if  at  the  place  where  he  lives  the  enemy 
lurks  ;  or  it  is  occupied  by  the  enemy,  as  in  the  time  of  the 
war  between  the  Spaniards  and  the  Dutch  ;  ^  or  if  there  is  an 
infectious  or  epidemical  disease  raging,  or  other  threatening 
danger ;  in  all  such  cases  the  defendant  must  be  summoned 
by  edict.^  So  also  must  the  defendant  be  sued  by  edict  if 
he  has  no  fixed  domicile,  or  moves  about  from  place  to  place 
so  that  one  cannot  find  out  his  residence  to  serve  the 
summons  on  him,  no  matter  for  what  cause,  or  with  what 
motive  he  may  do  so.  If  it  can  be  ascertained,  however, 
where  he  is  most  frequently,  the  summons  should  be  served 
at  that  place. 

If  the  defendant  has  several  residences,  then  the  summons 
is  to  be  served  at  the  place  where  he  was  living  at  the  time 
of  the  issuing  of  the  summons,  and  if  it  is  not  known  in  which 
house  he  was  living  at  the  time,  then  at  the  house  where  he 
is  most  frequently,  or  where  he  has  his  family  and  the  most 
goods.* 

When  serving  a  summons  on  a  defendant,  or  other  person 

^  Van  Siaverm  vs.  Bain,  2  C.  T.,  *  Fron.,  III.,  I.,  %  2,  Note  20. 

207.  *  Zutphen  Ned.  Piak.,  p.  130,  and 

*  Skawevs,  Murray ^  i  S.,  64.  Mer.,  2,  5,  and  also  4»  24,  15,  §{  5 

*  Van  Alphen,  I.,  i.,  2«  and  6. 
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for  him,  he  should  be  informed  of  the  nature  and  exigency 
thereof} 

A  sufficient  number  of  days  should  intervene  between  the 
date  of  the  service  of  the  summons  and  the  day  on  which 
the  defendant  has  to  appear.  This  interval  varies  according^ 
to  the  distance  the  defendant  resides  from  the  Court  to  which 
he  is  called  upon  to  answer  the  action.  At  present  the 
number  of  days  that  must  intervene,  exclusive  of  the  date 
of  service  of  summons  and  of  the  defendant's  appearance  in 
the  Supreme  Court,  is  regulated  by  the  328th  and  377th 
Rules  of  Court 

The  service  of  the  summons  in  the  E.  D.  Court  is  regu- 
lated  by  the  249th  Rule  of  Court ;  in  the  Griqualand  West 
Court  by  the  328th  and  343rd  Rules ;  and  for  the  Circuit 
Courts  by  Rules  168  and  279. 

In  the  Circuit  Court  the  modes  of  serving  and  executing 
all  summonses  and  other  process  of  the  Court  are  the  same 
as  in  the  Supreme  Court,^  but  the  number  of  days  that  must 
elapse  between  the  service  of  summons  and  the  defendant's 
appearance  is  different  from  that  required  in  the  Supreme 
Court,  and  is  stated  in  the  279th  Rule  of  Court 

It  is  to  be  observed  that  while  a  summons  issued  out  of 
the  higher  Courts  can  be  served  on  the  defendant  either  at 
his  place  of  business  or  residence,  a  summons  issued  out  of 
a  Magistrate's  Court  can  be  served  only  at  the  defendant's 
residence.  A  corporation,  having  no  residence  in  the  popular 
meaning  of  that  word,  is  to  be  served  at  its  place  of 
business.^ 

If  a  married  woman,  who  has  the  legitima  persona  standi 
injudicio,  is  sued,  it  is  necessary  that  a  copy  of  the  summons 
served  on  her  should  be  served  also  on  her  husband.^ 
A  married    woman    is    usually   summoned    in    this  form : 

"  Command  A ,  of (shopkeeper),  duly  assisted  as  far 

as  need  be  by  Iter  husband,  B ."  If  they  are  married  with- 
out community  of  property  this  should  also  be  stated  in 
the  summons,  as  for  instance :  "  Command  A ,  of 

'  Ord.  No.  37,  §  5.  15;  African  Diamond  Mining  Cam^ 

*  See  i68th  Rule.  jkiny  vs.  Eden  BrotlurSy  i  A.,  379. 

»  Biedle&»  Co.  vs.  BowUy,  12  (S.  C),  *  Sec     Chapter     ••  Actions,**     and 

401 ;  Scottvs.  C/arJkedf  Co.,  13  (S.  C),  Landsbergv%.  Marchand,  i  M.,  20(K 
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(baker),  married  without  community  of  property  to  B ,  and 

duly  assisted  by  him  as  far  as  need  be,  that,"  &c. 

If  the  husband  sues  the  wife  for  divorce  or  separation, 
then  of  course  he  does  not  require  a  copy  of  the  summons 
to  be  served  on  him,  and  the  above  expression, ''  duly  assisted 
as  far  as  need  be,'  is  omitted  from  the  summons ;  so  also 
is  this  latter  expression  left  out  if  the  wife  sues  her  husband. 

If  the  wife  is  plaintiff,  the  same  expression  is  used.^ 

The  expression,  *^duly  assisted''  &c.,  is  one  used  in  practice 
and  not  absolutely  necessary  to  the  validity  of  the  summons. 
It  originated  from  the  assumption  that  the  husband  joined 
in  the  action ;  but  suppose  he  will  not  join  her,  what  then 
is  the  use  of  the  expression  ? 

If  a  partner  of  a  business  is  absent  from  the  Colony  and 
an  action  is  to  be  instituted  against  the  firm,  he  must  be 
included  in  the  summons,  and  the  copy  summons  intended 
for  him  must  be  served  at  the  place  of  business  of  the  com- 
pany, and  the  inducice,  i.e,,  the  delaying  extension  of  time, 
of  such  a  summons  will  be  the  same  as  if  he  were  here.  If 
he  has  appointed  an  agent  to  represent  him  during  his 
absence,  the  summons  is  to  be  served  on  that  agent^ 

But  where  the  Court  has  ordered  a  personal  service,  as 
in  an  Edictal  Process,  then  such  service  cannot  be  made  on 
an  agent^ 

Service  of  one  copy  only  of  a  summons  for  a  partnership 
debty  not  at  the  place  of  business  of  the  partnership  but  at 
the  residence  of  the  partners,  is  bad  service,*  whereas  service 
of  the  summons  at  the  counting-house  of  a  partnership  firm 
was  formerly  not  service  against  one  of  the  partners  in- 
dividually^; but  now,  by  Rule  217,  such  a  summons  may 
be  served  at  a  person's  place  of  business  as  against  him 
individually.  As  to  nonjoinder  of  an  absent  partner  in  an 
action  for  a  partnership  debt  see  Chapter  ''ActionsJ' 

If  a  person  in  a  bond,  or  power  of  attorney,  or  in  any 

>  See  Chapter  *Mr/lKW/."  *  Clarke    vs.     Jims     Brothers^     2 

'  Mdntja    &*    Co,     vs.     Simpson  E.  D.  C,  165 ;  Vos  vs.   Vos  6*  G;., 

Brothers   &•    Co.^    2   M.,    216,    and  I  M.,  132 ;  and  Haupt  vs.  Sparman 

Clarke  ys,  Jims  Brothers,  2  E.  D.  C,  dr*  Pistorius,  Ibid,  135. 

l6j.  '  Terringtonvs.  Simpson,  I  M.,  135. 

^  Gamkle  vs.  Sauer,  7  J.,  323. 
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other  instrument,  appoints  his  domicilium  citaiidi  et  executandi^ 
the  summons  and  all  subsequent  process  are  to  be  served  and 
executed  at  the  place  so  named. 

Where  a  defendant  was  described  in  the  summons  as 
residing  out  of  the  Colony,  and  the  Sheriflf  in  his  return  stated 
that  he  had  served  the  summons  at  the  request  of  plaintifTs 
attorney  upon  A,  the  alleged  agent  of  the  defendant,  it  was 
held  insufficient  service,  as  there  was  no  proof  of  any  agency 
or  authority  from  the  defendant  to  authorise  anyone  to  accept 
service  for  him :  of  course  where  the  agency  is  proved  by  the 
production  of  the  power,  or  authority,  to  accept  service,  the 
service  on  the  agent  will  be  good  service.^  But  service  of 
a  summons  on  an  assignee  of  an  assigned  estate  will  be  good 
if  by  the  deed  of  assignment  full  power  to  institute  and 
defend  all  actions  is  given  to  the  assignee ;  and  though  no 
special  power  is  given  to  accept  service  of  summons,  this 
authority  is  implied.^  Service  of  a  summons  in  defendant's 
absence,  at  a  house  where  he  never  resided  but  in  which, 
while  in  the  occupation  of  another  person,  the  defendant  had 
occasionally  been  and  taken  meals  and  slept,  is  not  a  good 
service.^ 

If  a  corporation  is  sued,  the  summons  should  be  served  on 
the  person  stated  in  the  Act  of  Parliament,  and  if  no  person 
is  named,  then  upon  those  persons  who,  according  to  circum- 
stances, ought  to  be  made  defendants  though  in  their  repre- 
sentative capacity,*  and  if  there  are  no  such  persons,  then  on 
the  one  who  is  the  usual  agent  of  communication,  as,  for 
instance,  the  Chairman  or  Secretar>' ;  but  the  service  on  a 
corporation  should  be  at  the  place  of  business  of  the  association, 
and  not  at  the  private  address  of  the  Chairman  or  Secretary.* 

A  summons  cannot  be  served  on  a  Sunday,  nor  can  any 
civil  process  except  the  case  of  an  arrest,®  but  a  Sunday  is 
not  excluded  in  calculating  the  iiiducice  of  a  summons,^  that 

*  Hofmeyr  vs.  Jurgens :  Harper  vs.  *  SembU,  217th  and  329th  Rules  of 
Sout?uy,  2  S.,  73  and  74 ;  Stone  vs.  Court,  and  African  D,  M,  Co.  vs. 
Wright  and  Abbott,  4  E.  D.  C,  178.  Eden  Brothers,  I  A.,  379.     Sec  also 

*  Afiderson  &•  Murison  vs.  Dailey  Beedle  <S^»  Co,  vs.  Bowley,  and  Seott 
<Sr*  Sutley,  3  J.,  263.  VI.  Clarke,  supra, 

'  Ritchie  vs.  Andrews,  2  E.  D.  C,  *  Rule  of  Court   10;  bat  see  also 

^$^,  quA  Simpson  &»  Co.  ys.  A llingham.  Chapters  *^^  Arrests  ^^  and  **"  Cizdl  Im» 

t  M.,  131.  prisonment,^^ 

*  See  Chapter  ^^  Actions:'  '  Blore\%,  Dryer,  i  M.,  128. 
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is  the  clear  number  of  days  the  defendant  is  entitled  to 
between  the  date  of  the  service  of  the  summons  and  the  date 
of  its  return. 

All  the  process  of  the  Court,  or  notices,  are  to  be  served 
in  the  same  manner  as  summonses,  unless  the  Court  otherwise 
specially  directs  ;  but  while  a  summons  must,  as  a  matter  of 
course,  be  served  by  the  Sheriff  or  his  deputy,  any  other 
process  of  the  Court  may  be  served  by  any  other  person. 

Even  though  a  service  of  summons  be  insufficient  or 
irr^^ar,  if  the  defendant  appears  and  does  not  object  thereto, 
he  is  held  to  have  waived  the  bad  service.^ 

With  a  summons  in  an  illiquid  case  no  copy  of  the  docu- 
ments therein  referred  to  need  be  served,  but  in  a  liquid  case 
copies  of  all  documents  referred  to  in  the  summons  must  be 
served  at  the  same  time  with  the  summons,  and  the  return  of 
service  should  state  that  the  documents  had  been  served.^ 

A  summons  must  be  served  at  a  proper  and  reasonable 
time  and  place,  but  cannot  be  served  at  all  hours.  There  is 
no  prohibition  in  law  to  serve  a  summons  after  sunset,  but 
the  time  should  not  be  so  far  advanced  in  the  night  as  when 
according  to  the  habits  and  custom  of  the  defendant  he  has 
already  retired  to  rest ;  the  hour  up  to  which  a  summons  can 
be  served  in  the  evening  after  sunset  must  therefore  depend 
upon  the  average  usual  time  each  defendant  is  in  the  habit  of 
retiring  to  rest  for  the  night^  A  personal  service  of  a 
summons  on  the  defendant  at  his  dwelling-house  at  a  quarter- 
past  nine  in  the  evening  has  been  held  good.*  Nor  is  a 
summons  to  be  served  on  a  person  while  he  is  in  church 
attending  divine  service,  or  when  attending  a  funeral,  or  as  a 
prisoner  standing  in  the  dock,  undergoing  his  trial.^ 

But  a  summons  served  personally  on  a  defendant  confined 
in  gaol  is  good  service.^ 

In  case  of  Edictal  Process  ^  the  summons  should  be  served 
as  directed  by  the  Court 

A  summons  for  compulsory  sequestration  must  be  served 

*  Re  Hartogh^  I  M.,  133.  *  SuhU/s    Trustees   vs.    Leibbrant^ 

*  See  Chapter    **  Provisional    Sen*      I  M.,  138. 

Unce,''  »  Hub.  Hcd.  Regt.  Vol.  II.,  Chap. 

'  Huber  Hedendaags,  Regtsgeleerd-      i.,  §  37. 
hdd,  II.,  ii.,  I,  §  26.  *  Landshergv%.  ffendriks,  I  M.,  136. 

'  See  that  Chapter. 
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in  the  same  manner  as  any  other  summons,  provided  that  if 
any  debtor  has  been  forty  days  absent  from  his  usual  place 
of  residence  or  business,  a  copy  of  the  summons  be  also  affixed 
upon  the  outer  door  of  the  Supreme  Court  and  inserted  in 
the  Government  Gazette  of  this  Colony.^ 

When  the  defendant  is  dead,  though  he  died  only  since 
the  issuing  of  the  summons,  no  summons  can  be  served,  but 
his  executor  must  be  summoned  ;  so  also  if  he  becomes 
insolvent  since  the  issuing,  but  before  the  service  of  the 
summons,  it  cannot  be  served,  but  his  trustee  should  be 
summoned.  In  the  two  latter  cases  it  is,  however,  in  the 
discretion  of  the  Court  to  authorise  the  service  to  be  made 
on  the  executor  and  on  the  trustee,  but  such  an  application 
may  be  more  expensive  than  the  issuing  of  a  fresh  summons. 

If  the  Sheriff  is  a  defendant  in  a  case,  the  summons  in- 
tended for  him  cannot  be  served  by  himself,  nor  can  any 
subsequent  process  in  that  case  be  executed  by  him ;  but 
the  Supreme  or  Circuit  Court  may,  upon  application,  appoint 
a  fit  person  to  serve  the  summons  and  to  execute  the 
process,  &c.^ 

In  a  case  where  the  plaintiff  was  the  deputy  Sheriff,  and 
as  such  served  the  summons  on  the  defendant,  the  Court 
held,  that  as  the  Sheriff  in  his  own  name  made  a  return  that 
the  summons  was  duly  served,  there  was  no  good  objection 
appearing  against  the  service.^ 

The  Sheriff  or  his  deputy  can  make  a  "  return*'  or  relation, 
endorsed  on  or  annexed  to  all  civil  process  entrusted  to  him, 
of  what  he  has  done  by  virtue  thereof;  *  but  any  other  person 
serving  a  document  which  he  may  of  right  serve,  cannot 
make  his  "  return  "  or  certificate,  but  must  make  an  affidavit 
of  service. 

The  Sheriffs  return  of  service  of  summons  may  be  im- 
peached by  an  affidavit ;  ^  and  if  he  makes  a  false  return,  he 
is  liable  in  an  action  for  damages.^ 

^  §  17,  Insol.  Ord.  ^  TerringUm  vs.  Simpson,  I  M.  135, 

*  Charter  of  Justice,  §  29.  and  Ritchie  vs.  Andrews,  2  £.  D.  C., 

*  Brekmvs,  WaUrme^er  and  another,       254. 

I  M.,  527,  and  Reynolds  vs.  Jooste,  B.  *  Havcroft  vs.    Filmer,   decided  in 

for  1878,  p.  I.  1863,  not  reported. 

^  Rule  15. 
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There  is  no  special  form  for  a  return  of  service  of  any 
summons,  but  the  return  should  state  what  documents  were 
served,  when,  where,  on  whom,  and  how,  and  also  that  the 
defendant,  or  other  person  on  whom  the  summons  was  served, 
had  been  informed  of  the  nature  and  exigency  thereof ;  for 
instance : — 

"  On  this  the day  of I  have  duly  ser\'ed  a  copy  of  the  within 

summons  (with  copy  of  the  promissory  note,  or  Mortgage  Bond,  or  Bond 
und  cession,  therein  named),  on  the  defendant  ....  at  his  dwelling- 
house  at  .  .  .  .  (<T :  on  .  .  .  .  one  of  the  servants  of  the  said  defendant 
at  the  dwelling-house  of  the  defendant  at  ...  .  who  said  that  his  master 
^vas  from  home ;  ^r :  on  ....  at  ...  .  the  duly  authorised  agent  of 
che  said  defendant  who  received  special  authority  to  accept  service  as 
per  power  hereunto  annexed ;  ^t  :  on  ....  at  ...  .  the  assignee  of 
the  said  defendant,  who  exhibited  to  me  the  deed  of  assignment  by  the 
said  defendant  dated  the  ....  day  of  .  .  .  .  ;  ^r :  on  .  .  .  .  at  .  .  .  . 
the  duly  authorised  agent  of  the  said  defendant,  who  exhibited  to  me  his 
general  power  of  attorney  dated  the  ....  day  of  ....),  by  delivering 
it  (them)  to  him  personally,  and  at  the  same  time  informing  him  of  the 
nature  and  exigency  thereof." 

On  "I  have  on  this  ....  day  of  ...  .  repaired  to  ...  .  the  usual 
place  of  abode  of  the  defendant,  and  finding  the  place  locked  'fmd  after 
several  loud  knocks  at  the  front  door  thereof  receiving  no  answer,  and 
after  diligent  search  for  the  defendant  or  any  of  his  household,  finding  no 
one,  I  have  left  a  copy  of  this  summons  at  the  said  dwelling-house  by 
tacking  it  to  the  front  door  thereof." 

Forms  of  Summonses  on  various  subjects  which  come  under 
NO  particular  heading,  and  not  otherwise  mentioned  in 
OTHER  Chapters. 

Note. — At  the  foot  of  each  form  add  the  words  with  COSTS  OF  SUIT. 

Ejectment  at  expiration  of  lease  y  and  for  damages  for  non-delivery, 

....  claims  :  ist,  that  the  defendant  may  be  forthwith  ejected  from 
the  occupation  of  the  farm  .  .  .  .,  situate  in  the  district  of  .  .  .  .,  hired 
by  him  from  the  plaintiff  on  the  ....  day  of  ....  for  a  period  of  ...  . 
years,  at  a  rental  oi£  .  ,  .  .  per  annum,  calculated  from  the  ....  day 
of  .  .  .  .,  which  said  lease  has  terminated  by  effluxion  of  time,  yet  the 
said  defendant  refuses  to  give  possession  of  said  farm  though  requested 

so  to  do.    2nd,  The  sum  of  ;^ sterling  as  and  for  damages  sustained 

by  him  by  reason  of  the  said  defendant  having  neglected  and  refused  to 
deliver  up  possession  of  the  said  farm  at  the  expiration  of  the  said  lease. 
3rd,  Costs  of  suit.  s 
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Rent. 

....  claims  the  sum  o{£  .  ,  .  •  sterling  of  lawful  money  which  he 
owes  to  and  unjustly  detains  from  him,  as  and  for  six  months'  rent 
calculated  from  the  ....  day  of  ....  to  the  .  .  •  .  day  of  .  .  .  .,  bein^ 
for  the  hire  of  a  certain  dwelling-house  situate  in  •  •  •  •  street,  .  .  .  .,  at 
the  rate  oi£  •  •  •  .  sterling  per  month  :  with  costs  of  suit. 


Damages  for  not  getting  possession  of  an  erf  sold, 

....  claims  the  sum  oi£  , . , .  sterling,  as  and  for  damages  sustained 
by  reason  of  the  defendant  having  neglected  and  refused  to  deliver  to 

him  the  possession  of  a  certain  erf,  No ,  .  .  .  .  street,  in  the  town 

of  .  •  •  .,  with  the  buildings  situated  thereon,  which  said  erf  and  buildings 
were  sold  by  the  defendant  to  the  plaintiff  on  or  about  the  ....  day  of 
.  .  .  .,  for  the  sum  oi£  .  ,  ,  ,,  and  possession  whereof  the  said  defendant 
agreed  and  undertook  to  give  to  the  said  plaintiff  upon  the  .  •  .  .  day 
of  .  •  •  .,  but  of  which  said  erf  and  of  which  buildings  the  said  plaintiff 
has  not  yet  received  possession  from  the  said  defendant,  though  all  things 
have  happened  to  entitle  him  to  claim  such  possession ;  with  costs  of  suit. 


Damages  for  false  imprisonments 

•  «  •  •  claims  the  sum  of  ;f  .  .  .  ,  sterling  as  and  for  compensation  in 
damages  sustained  by  reason  that  the  defendant  on  the  ....  day  of ... . 
swore  to  an  affidavit  falsely  and  maliciously,  and  without  reasonable  and 
probable  cause,  charging  him  with  having  broken  into  the  store  of  .  .  .  .,. 
and  there  stolen  certain  articles  specified  in  the  said  affidavit,  upon  which 
affidavit  a  warrant  of  apprehension  was  on  the  ....  day  of ... .  obtained 
and  he  was  apprehended  and  lodged  in  the  gaol  of  .  .  .  .,  and  there 
detained  for  four  days,  when  he  was  discharged  ;  with  costs  of  suit. 


Damages  caused  by  fire, 

•  •  «  •  claims  the  sum  of  ;f  . . . .  sterling  as  and  for  damages  sustained 
by  reason  that  the  defendant  on  the  ....  day  of  ....  in  setting  fire  to 
a  certain  part  of  his  lands  on  his  farm  ....  negligently,  carelessly  and 
for  want  of  due  and  proper  precaution  allowed  the  fire  to  spread  and  to 
come  on  to  the  plaintiffs  farm  ....  and  there  destroyed  the  grass  and 
bush  in  the  vlei ;  also  the  poplar  bush  adjoining  thereto,  and  a  portion  of 
the  fruit  trees  in  the  orchard. 


Damages  through  neglect  to  extinguish  fires, 

•  •  •  •  claims  the  sum  of  ;^  . . . .  sterling  as  and  for  damages  sustained 
by  reason  that  the  defendant,  in  setting  fire  to  his  weeds  and  rubbish  etc. 
on  his  land,  on  the  ....  day  of  .  .  .  .,  without  any  warning  or  notice  to 
the  plaintiff,  did  so  negligently  and  carelessly,  and  without  precaution,  and 
failed  in  proper  time  to  extinguish  or  to  stop  the  progress  of  the  fire,  by 
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reason  of  which  the  fire  extended  and  came  on  to  the  plaintiffs  land,  and 
into  his  forests,  and  destroyed  large  plantations,  fields,  vineyards,  orchards 
and  forestry  :  and  thereby  also  caused  the  waters  to  dry  up  in  the  ravines, 
and  fountains,  and  springs  of  the  plaintiff,  to  the  total  destruction,  in 
consequence  of  drought,  of  his  remaining  crops  and  plantations,  etc. 


Daffiages  against  the  Sheriff  for  wrongful  seizure, 

....  claims  the  sum  of  ;f  .  .  .  .  sterling  as  and  for  compensation  for 
damages  sustained  by  reason  that  the  defendant  by  ....  his  deputy 
at ...  ,  did  on  the  ....  day  of ...  .  under  colour  of  a  writ  of  execution 
dated  the  ....  day  of  ...  .  issued  in  a  suit  where  one  «...  was 
plaintiff,  and  ....  was  defendant,  wrongfully  and  unlawfully  seize  and 
lay  under  attachment  certain  50  head  of  cattle,  400  sheep,  2  wagons,  the 
property  of  the  said  plaintiff,  and  though  the  defendant  had  proof  that 
the  property  so  seized  belonged  to  the  plaintiff,  yet  he  advertised  them 
for  sale  and  retained  them  in  his  possession  for  a  period  of  21  days  before 
he  returned  them.  

To  give  up  a  farm  in  unlawful  occupation  and  for  damages, 

.  •  •  .  claims  that  he  may  be  declared  the  lawful  owner  and  entitled 
to  the  possession  of  the  farm  ....  situate  in  the  division  of  ...  .  and 
that  the  said  defendant  may  be  declared  and  adjudged  to  have  no  lawful 
right  or  title  to  the  farm,  and  that  he  may  forthwith  be  ejected  there- 
from,  and  the  said  plaintiff  put  in  possession  thereof ;  also  that  the  said 
defendant  may  be  condemned  to  account  for  all  rents  and  profits  made 
or  received  by  him  by  reason  of  his  tmlawfiil  occupation  of  the  said  ^um ; 
or  otherwise  to  pay  to  the  said  plaintiff  the  sum  of  ;f  .  .  .  .  sterling,  as 
and  for  compensation  in  damages  in  lieu  and  instead  of  such  rents  and 
profits.  

On  a  Doctof^s  account, 

....  claims  payment  of  the  sum  of  ;f  .  .  .  .  sterling  of  lawful  money 
which  he  owes  to  and  unjustly  detains  from  him,  being  the  amount  due 
by  the  said  defendant  to  the  said  plaintiff  upon  an  accoimt  duly  rendered 
of  fees  and  charges  for  medical  attendance  by  him  the  said  plaintiff  upon 
him  the  said  defendant  at  his  the  said  defendant's  special  instance  and 
request  between  the  ....  day  of  ...  .  and  the  ....  day  of  •  •  •  . 


For  the  hire  of  certain  sheep, 

....  claims  the  sum  of  ;f  .  .  .  •  sterling,  being  the  amount  of  one 
year's  hire  of  certain  merino  sheep  ewes,  which  the  said  defendant  had 
on  lease  from  one  ....  at  the  rate  of  \s,  9^.  per  head  per  annum,  the 
said  lease  to  expire  upon  the  ....  day  of  .  .  .  .,  which  amount  the  said 
defendant  on  or  about  the  ....  day  of  ....  at  ...  .  promised  and 
undertook  to  pay  to  the  said  plaintiff  upon  consideration  that  the  said 
plaintiff  should  cede  and  transfer  to  him  the  said  lease  for  the  period 
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which  the  same  then  still  had  to  run,  and  should  deliver  to  him  the  said 
ewes  to  be  retained  by  him  for  the  said  period,  the  plaintiff  having  duly 
delivered  the  said  ewes,  and  otherwise  completed  his  part  of  the  said 
agreement.  

To  have  a  will  declared  void,  on  the  ground  of  insanity. 

....  claims  that  a  certain  paper  purporting  to  be  the  last  will  and 
testament  of  the  late  ....  bearing  date  the  ....  day  of  .  .  .  .,  and  by 
which  the  said  defendants  are  nominated  the  executors  testamentar>',  may 
be  declared  null  and  void  on  the  ground  {here  state  the  grounds  on  which 
you  want  the  will  declared  void,  for  instance)  that  at  the  time  of  its 
alleged  execution  the  deceased  was  mentally  incapable  of  making  any 
testamentary  disposition  of  any  kind. 


To  have  a  codicil  set  aside  as  being  contrary  to  the  disposition  of  a  will 

which  could  not  be  altered. 

....  claims  that  a  certain  codicil,  bearing  date  the  ....  day  of ...  . 
made  and  signed  by  the  said  late  . . . .,  of  whose  estate  the  said  defendant 
is  the  executor  testamentary,  shall  not  be  s.et  aside  and  declared  null  and 
void  on  the  ground  that  the  said  deceased  having  on  the  ....  day  of ...  . 
executed  a  will  with  her  former  husband  ....  in  which  said  will  she  was 
made  joint  heir  ^ith  the  children  of  the  said  marriage,  received  also  a 
certain  legacy  thereunder  and  retained  the  usufruct  of  the  estate  during 
her  lifetime ;  and  having  adiated  under  the  said  will,  and  also  accepted 
benefits  thereunder,  she  was  debarred  from  altering  the  said  will  in  the 
manner  attempted  by  her  in  the  said  codicil. 


To  have  part  of  a  will  declared  void,  and  also  a  transfer  parsed  under  it. 

....  plaintiff  claims  that  so  much  of  the  will  of  the  late  CD.,  bearing 
date  the  ....  day  of  ...  .  and  which  purports  to  bequeath  the  farm 
'*  Verlatenbosch,"  in  the  district  of ....  to  E.F.  may  be  declared  invalid, 
as  being  contrary  to  the  dispositions  of  the  mutual  will  by  the  said  CD. 
and  the  late  G.H.,  bearing  date  the  ....  day  of  ....  by  which  the 
said  farm  was  bequeathed  to  the  plaintiff  on  certain  conditions  which 
he  has  fulfilled,  and  which  said  mutual  will  has  never  been  lawfully 
revoked,  and  could  not  be  revoked  by  the  said  CD.  and  is  still  in  full 
force — also  that  the  deed  of  transfer  of  the  said  farm  by  the  said 
defendant  to  I. J.,  passed  on  the  ....  day  of  ....  by  virtue  of  the 
said  will  of  the  said  CD.,  may  be  declared  null  and  void,  and  that  it  may 
be  cancelled  in  the  office  of  the  Registrar  of  Deeds,  on  the  ground  that 
the  said  CD.  had  no  right  to  dispose  of  the  said  farm. 


To  have  a  certain  document  declared  the  last  will  and  testatnenf, 

....  claims  that  a  certain  document,  or  instrument,  bearing  date 
the  ....  day  of  ...  .  alleged  to  have  been  signed  by  the  late  E.F.,  may 
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be  declared  to  be  the  last  will  and  testament  of  the  said  E.F.  on  the 
ground  that  it  was  written  in  his  own  handwriting,  and  signed  with  his 
usual  signature,  and  disposes  of  his  estate  among  his  children,  and  that 
such  an  instrument,  though  not  witnessed,  is  a  privileged  will,  and  as 
such  is  good  in  law.  

To  call  upoti  a  mifior  to  adiate  umUr  his  father's  tvill^  and  to  pay  a  certain 
sum  of  money,  or  to  repudiate  so  that  plaintiff  may  get  othir  benefits. 

Command  A.6.  of  ...  .  duly  assisted  by  his  Curator  ad  litem  CD. 
of  etc to  answer  his  brother  E.F.  of  .  .  .  . 

Plaintiff  claims  ist.  That  the  said  A.B.  shall  forthwith  decide  whether 
to  adiate  or  repudiate  the  bequest  to  him  of  the  farm  V  .  .  .  .  mentioned 
in  the  will  of  their  deceased  father  G.H. ;  and  if  he  adiates  then  to  pay  to 
him,  the  plaintiff,  the  sum  of  jf  .  .  .  .  sterling  as  provided  by  the  said 
willy  and  in  that  case,  that  the  said  defendant  A.B.  shall  pay  the  plaintiff 
interest  thereon,  at  the  rate  of  six  per  cent,  from  the  date  the  bequest 
became  payable ; 

2nd,  To  shew  cause  also  why,  in  case  he  should  not  adiate,  the  said 
farm  shall  not  be  declared  to  belong  to  the  said  plaintiff,  under  his  father's 
will,  and  under  the  will  of  his  grandparents  I.J.  and  K.L.,  and  also  to 
account  for  the  usufruct  of  the  said  farm  from  the  day  the  bequest 
vested.  

Agaifist  an  executor  to  file  account  of  his  administration  and  to  forfeit 

fees  for  undue  delay, 

....  the  plaintiff,  as  an  heir  and  having  an  interest  in  the  said  estate, 
claims  that  the  defendant,  in  his  said  capacity,  may  be  ordered  forthwith 
to  frame  and  lodge  with  the  Master  of  the  Supreme  Court  at  Capetown, 
and  at  the  ofBce  of  the  Resident  Magistrate  of  ....  a  full  and  true 
account,  supported  by  proper  vouchers,  of  the  whole  administration  and 
distribution  of  the  said  estate,  also  to  shew  cause  why  by  reason  of  his 
having  no  lawful  and  sufficient  excuse  for  his  failure  to  lodge  such  account 
within  the  time  prescribed  by  law,  he  shall  not  be  declared  to  have 
forfeited  all  claim  to  any  fees  which  he  would  otherwise  have  been  entitled 
to  in  respect  of  the  administration  of  the  said  estate. 


By  an  heir  against  an  executor  to  anund  his  account  of  liquidation  and 

distribution, 

....  claims  that  the  account  framed  by  the  said  defendant,  in  his 
said  capacity,  of  his  administration  and  distribution  of  the  said  estate, 
and  filed  with  the  Master  of  the  Supreme  Court  on  the  ....  day  of  ...  . 
shall  be  amended  by  omitting  on  the  debit  side  the  items  ;£....,  ;f  ... ., 
and  ;f  ....  on  the  ground  that  as  those  claims  had  become  prescribed 
before  the  death  of  the  testator,  the  defendant  should  not  have  paid  them, 
or  brought  them  up  in  the  account ;  by  striking  out  the  item  ;f  3,000  on 
the  credit  side  and  increasing  it  to  £7,000^  on  the  ground  that  the  former 
amount  is  a  fictitious  and  insufficient  valuation  placed  on  the  farm  .... 

E 
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and  that  the  latter  amount  is  the  true  and  bond  fide  valuation  thereof ; 
also  that  the  said  defendant  has  not  accounted  in  the  said  account  of  his 
administration  for  certain  12  silver  spoons,  2  dozen  silver  forks  and  150 
pieces  of  china  plate  found  by  him  in  the  said  estate  :  also  that  the 
distribution  of  the  said  account  shall  be  altered  accordingly. 


To  compel  one^s  agent  to  render  a  full  account  of  his  administration  of  an 

estate,  etc. 

....  the  plaintiff  claims  a  true  and  full  account  from  the  defendant 
of  his  administration  of  the  said  estate,  as  represented  by  the  plaintiff,  of 
all  moneys  and  securities  received  by  him,  and  of  all  moneys  disbursed 
by  him  as  such  agent  for  the  plaintiff,  supported  by  proper  vouchers  :  to 
debate  such  account  before  the  Court,  and  to  pay  over  to  her,  in  his  said 
capacity,  such  sum  of  money  as  shall  be  found  to  be  due  by  him  to  her, 
together  with  the  interest  thereon,  at  six  per  cent,  per  annum,  from  the 
dates  of  the  receipt  by  him  of  the  respective  amounts  :  and  also  to  give 
up  all  documents  and  papers  belonging  or  having  reference  to  the  said 
estate.  

To  compel  a  co-executor  to  join  in  framing  an  account  etc,  of  their 
administration  of  the  estate  they  represent. 

Command  A.B of  ....  in  his  capacity  as  co-executor  testa- 
mentary with  CD.  of  ....  of  the  estate  of  the  late  E.F.  of  .  .  .  . 

that  within  etc to  answer  his  said  co-executor  CD.,  in  an  action 

wherein  the  said  plaintiff  in  his  said  capacity  claims  that  the  said 
defendant,  in  his  said  capacity,  may  be  ordered  and  condemned  to  join 
him  in  framing  a  full  and  true  account,  supported  by  proper  vouchers,  ot 
their  whole  administration  and  proposed  distribution  of  the  said  estate ; 
to  sign  such  account,  lodge  it  with  the  Master,  and  to  do  all  things 
necessary  to  the  due  and  proper  liquidation  of  the  said  estate  :  the  said 
CD.  being  ready  and  willing,  and  hereby  again  offering,  as  he  has 
repeatedly  offered,  to  do  everything  requisite  on  his  part  to  get  the  said 
estate  finally  liquidated. 

To  amend  a  Liquidation  and  Distribution  Account. 

....  claims  that  the  Liquidation  and  Distribution  Account  .... 
framed  by  the  said  defendant  on  the  ....  day  of  ....  in  his  said 
capacity  of  his  administration  of  the  said  estate,  may  be  amended  by 
disallowing  on  the  debit  side  the  following  items  {here  insert  them)  on 
the  ground  that  they  are  not  of  right  chargeable  against  the  said  estate  : 
and  to  reduce  the  following  items  {name  them)  on  the  ground  that  they 
are  excessive  for  the  nature  and  kind  of  work  done  for  the  estate.  To 
bring  up  on  the  credit  side  of  the  said  account  the  proceeds  of  certain 
ox-hides,  whipsticks,  2  horses  and  a  cart,  sold  on  the  Parade,  on  the  .... 
day  of  ...  .  and  which  belong  to  the  estate  ;  and  to  account  for  a  debt 
due  by  A.P.  to  the  deceased  for  £yx> : — And  in  the  distribution  of  the 
account  to  award  to  L.M.  the  sum  of  ;f  .  .  .  .  being  the  proceeds  of  the 
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horse  ''  Napoleon,"  sold  without  giving  him  the  option  of  electing  a  horse 
as  directed  by  the  will  of  the  deceased  :  and  also  to  award  him  the  whole 
of  the  proceeds  of  the  last  fruit  and  wine  crop,  under  the  bequest  of  the 
usufruct  of  the  farm  "  Thomey-rock,"  on  the  forms  at  the  time  of  the 
testator's  death. 


Far  instalments  due  on  conditiofis  of  sale,  and  offer  oftrans/gr, 

....  claims  the  sum  of  ;f  •  •  .  .  sterling,  being  for  the  ist,  2nd,  3rd, 
4th,  and  5th  instalments  oi  £  ,  ,  ,  ,  sterling  each  of  the  purchase  money 
of  a  certain  fasm.  called  ....  situate  in  the  division  of  ...  .  bought  by 
the  said  defendant  from  the  said  plaintiff  for  the  sum  of  £  .  ,  ,  .  sterling 
due  upon  and  by  virtue  of  certain  conditions  of  sale  bearing  date  the  .... 
day  of  ...  .  signed  by  the  said  defendant,  together  with  the  interest  on 
the  whole  purchase  amount  from  the  ....  day  of  ....  at  the  rate  of 
six  per  cent,  per  annum  .  .  •  . ;  the  said  plaintiff  being  ready  and  willing, 
and  hereby  offering  in  case  of  payment  and  compliance  with  the  said 
conditions  of  sale  to  give  transfer  and  conveyance  of  the  said  farm. 


To  give  transfer  and  offer  to  pass  bond  in  terms  of  conditions  of  sale, 

....  claims  that  the  defendant  be  ordered  forthwith  to  give  transfer 
and  conveyance  to  him  of  a  certain  house  and  premises  situate  in  ...  . 
street  in  ...  .  sold  by  the  said  defendant  to  the  said  plaintiff  on  the 
....  day  of  ....  for  the  sum  of  ;^  .  .  .  .  sterling  in  terms  of  a  certain 
deed  of  sale  and  purchase  of  the  said  house  bearing  date  the  ....  day 
of  ...  .  signed  by  the  said  plaintiff  and  the  said  defendant,  the  said 
plaintiff  being  ready  and  willing  and  hereby  offering  in  case  of  compliance 
with  the  said  deed  of  sale,  to  pass  a  bond  upon  the  said  house,  as  a  first 
mortgage,  for  the  sum  of  ;^  .  ,  .  .  sterling  being  the  balance  of  the 
purchase  money  aforesaid. 

To  take  transfer, 

....  claims  that  the  defendant  be  ordered  forthwith  to  take  transfer 
of  the  farm  Driefontein,  situate  in  the  district  of  .  .  .  .,  and  purchased 
by  him,  from  the  plaintiff,  for  the  sum  of  ;f  .  .  .  .,  in  terms  of  a  certain 
contract  of  sale  and  purchase  between  them,  bearing  date  the  ....  day 
of  •  .  .  .,  and  which  said  transfer  the  said  plaintiff  hereby  offers,  and 
tenders  to  pass  ;  also  that  the  said  defendant  be  condemned  to  fulBl  the 
terms  and  conditions  contained  in  the  said  contract,  and  by  paying  the 
portions  of  the  purchase  amount  therein  mentioned,  on  taking  transfer, 
and  by  passing  a  first  mortgage  bond  on  the  said  farm  for  the  balance. 


To  give  tranfer  where  money  has  been  paid, 

....  claims  that  the  defendant  be  ordered  forthwith  to  give  transfer 
and  conveyance  to  him  of  a  certain  farm  called  ....  situate  in  ...  . 
and  purchased  from  him,  on  the  ....  day  of  ....  for  the  sum  of 
£  .  ,  ,  ,  sterling  and  which  said  sum  has  been  duly  paid  to  the 
said  defendant. 

£  2 


52  SUMMONSES,  ETC. 

To  comf el  joint  owners  of  a  farm  to  partition  it. 

....  claims  that  the  defendants  be  ordered  forthwith  to  join  him  in 
making  a  fair  and  equitable  partition  of  the  farm  called  ....  situate 
in  the  division  of .  .  . .  according  to  their  respective  shares  and  now  held 
by  them  all  in  undivided  parts  or  shares ;  also  that  the  said  defendants  be 
ordered  to  join  the  plaintiff  in  giving  each  other  divisional  transfers 
according  to  the  diagram  to  be  framed  of  each  one's  portion  or  share. 


Undue  preference. 

....  in  his  capacity  as  trustee  of  the  insolvent  estate  of . .  .  .  claims 
to  have  a  certain  mortgage  bond  passed  by  the  said  insolvent,  on  the 
....  day  of  ....  to  the  said  defendant,  for  the  sum  oi  £  .  ...  sterling 
set  aside  on  the  ground  that  when  the  said  insolvent  passed  such  bond,, 
he  contemplated  the  sequestration  of  his  estate  as  insolvent,  and  intended 
to  prefer  the  said  defendant  before  his  other  creditors,  and  that  the  said 
bond  is,  in  terms  of  the  84th  section  of  the  Insolvent  Ordinance,  an  undue 
preference. 

Undue  Preference  with  forfeiture  of  rights  to  prove, 

....  in  his  capacity  etc.  {here  follow  preceding  form)  that  the  said 
Bond  is,  in  terms  of  the  sections  83,  84  and  88  respectively  of  the 
Insolvent  Ordinance,  an  undue  preference  and  obtained  through  a  collusive 
arrangement,  mutual  understanding,  and  common  consent,  and  that  the 
said  proof  may  be  set  aside  as  null  and  void,  and  that  the  said  defendant 
may  be  declared  to  have  forfeited  his  right  to  prove  against  the  said 
insolvent  estate  any  claim  whatever  in  respect  of  the  said  mortgage 
bond,  or  in  respect  of  any  debt  or  claim  for  which  the  same  may  have 
been  passed. 

To  have  a  deed  oftratisfer  declared  void  for  undue  preference  and 

forfeiture  of  claim  on  estate. 

....  claims  to  have  it  declared  that  a  certain  transfer,  or  alleged 
transfer  and  conveyance  of  a  certain  farm  called  ....  situate  in  the 
district  of  ...  .  passed  by  the  said  insolvent  to  the  said  defendant  on 
the  ....  day  of  .  .  .  .,  may  be  cancelled  and  declared  null  and  void  on 
the  ground  that  the  said  insolvent  at  that  date  contemplated  the 
sequestration  of  his  estate  as  insolvent,  and  intended  thereby  to  prefer 
the  said  defendant,  who  was  then  a  creditor  of  his,  over  his  other 
creditors  ;  or  otherwise  to  pay  to  the  said  plaintiff,  in  his  said  capacity^ 
the  sum  of  ;f  .  .  .  .  sterling  as  and  for  the  value  of  the  said  farm  ;  also 
that  the  said  defendant  may  be  declared  to  have  forfeited  in  regard  to  the 
said  insolvent  estate  the  amount  which  he  shall  be  found  to  have  been 
unduly  preferred,  as  aforesaid. 
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Damages  far  wrongful  diversion  0/ water, 

....  claims  the  sum  of  jf  .  •  .  .  sterling  as  and  for  compensation  in 
damage  sustained  by  reason  that  the  defendant  did  on  the  ...  .  day  of 
....  wrongfully  and  unlawfully  divert  a  certain  stream  of  water  called 
....  river  situate  in  the  district  of  ...  .  and  which  stream  ought  of 
right  to  flow  through  the  farm  ....  belonging  to  the  said  defendant  to 
the  farm  ....  belonging  to  the  said  plaintiff,  free  and  uninterruptedly,  on 
Tuesday  and  Friday  of  every  week  calculated  from  12  o'clock  on  Monday 
night  to  12  o'clock  on  Tuesday  night,  and  from  12  o'clock  on  Thursday 
night  to  12  o'clock  on  Friday  night,  and  so  on  throughout  the  whole  and 
every  succeeding  year. 

Agcdnst  a  Municipality  for  damages  for  unlawfully  breaking  open  a 

certain  dam. 

....  claims  the  sum  of  ;f  . . . .  sterling  as  and  for  damages  sustained 
by  h!m  by  reason  that  the  said  Municipality  did  on  divers  occasions 
during  the  month  of  ....  18  ...  .  wrongfully  and  unlawfully  break  open 
a  certain  dam  called  ....  situate  in  the  ....  river,  and  which  had  been 
constructed  for  the  purpose  of  supplying  the  erven  in  the  said  village  of 
....  with  water,  and  thereby  preventing  the  water  of  the  said  stream 
from  flowing,  as  heretofore,  to  the  erven  belonging  to  the  said  plaintiff, 
and  causing  grievous  injury  to  him  by  preventing  him  from  irrigating  and 
watering  the  standing  crops  on  the  said  erven. 


Slander  {verbal  injury). 

....  claims  the  simi  of  ;f  .  .  .  .  sterling  as  and  for  compensation  in 
damages  sustained  by  him  by  reason  that  the  said  defendant  did  on  or 
about  the  ....  day  of  .  .  .  .,  at  .  .  .  .,  and  in  the  presence  and  hearing 
of  ...  .  and  others,  speak  of  and  concerning  him  the  following^  false, 
scandalous,  malicious,  and  defamatory  words  in  the  Dutch  language,  viz. 
ijiere  insert  the  words  complained  of)^  which  being  translated  into  English 
are  as  follows  {here  insert  the  English  translation). 


Slander  by  innuendo, 

U^Ggai  as  above]  .  .  .  .,  in  the  presence  and  hearing  of  .  .  .  .,  spoke  of 
and  concerning  him  the  following  false,  scandalous,  malicious,  and 
defamatory  words  ''die  od  lig  zy  ellenboog  zoo  baja  dat  hy  heel  dag 
daarvan  slaap,"  which  being  translated  into  the  English  language  is, ''  the 
old  (man)  lifts  his  elbows  so  often  that  he  consequently  sleeps  the  whole 
day,"  but  the  general  meaning  of  this  expression  or  term  in  that  part  of 
the  country  where  it  was  uttered,  and  among  those  who  are  in  the  habit 
of  using  it,  is  that  ''  he  (the  plaintiff)  drinks  very  hard,  and  that  he  is 
continually  dead  drunk,"  and  in  this  sense  the  defendant  so  used  and 
meant  it,  and  the  parties  who  heard  him  speak,  so  also  understood  him. 
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£inn  "  Jakhalsfontein/'  adjoining  the  said  £arm  "  Koekoe/*  belonging  to 
the  defendants,  and  took  them  to  the  pound  of ....  at ...  .  and  that 
on  the  way  he  negligently  allowed  the  cattle  to  get  mixed  with  certain 
cattle  of  ...  .  which  were  affected  with  lung-sickness,  in  consequence 
of  which  the  plaintiffs  cattle  also  became  infected  with  that  disease,  and 
....  of  them  died  thereof :  [The  said  CD.  and  E.F.  are  only  made  co- 
defendants  in  order  to  give  them  notice  of  this  action,  and  thus  to  have 
the  record  complete,  because  they  hold  the  farm  "  Koekoe  "  in  undivided 
shares  with  the  said  A.B. ;  but  no  damages  or  costs  are  claimed  from 
them  if  they  do  not  enter  any  defence  to  the  action.] 


To  remove  a  certain  wall  round  a  spring:  and  for  declaration  oj  rights 

as  to  springy  etc. 

....  the  plaintiff  claims  that  the  defendant  be  ordered  and 
condemned  forthwith  to  remove  a  certain  wall  erected  by  him  round  a 
certain  spring,  or  fountain,  commonly  called  and  known  by  the  name  of 
"  Hartebeestefontein,**  situate  on  the  boundary  of  the  farm  "Rheboks- 
poort,^  the  property  of  the  plaintiff,  in  the  district  of  ...  .  and  some 
vacant  Government  land  adjoining  thereto,  and  which  fountain,  or  spring, 
belongs  to  the  plaintiff :  and  that  the  said  defendant  be  interdicted  from 
again  interfering  with  the  free  and  uninterrupted  use  and  usufruct 
of  the  water  in  the  said  fountain  :  also  for  a  declaration  of  rights  as  to 
the  water  of  the  said  fountain. 


Recovery  of  goods  by  a  trustee, 

....  plaintiff,  in  his  said  capacity,  claims  that  the  said  defendant  be 
t)rdered  and  condemned  to  restore,  and  to  give  up  to  him,  certain  goods 
and  merchandise,  wrongfully  and  unlawfully  taken  possession  of  by  the 
said  defendant  who  removed  them  from  the  premises  of  the  said  in- 
solvent, which  belong  to  his  estate,  and  which  the  said  defendant  was 
requested  but  refused  to  restore,  and  unjustly  detains :  or  in  default 
thereof  to  pay  the  sum  of  ;^  .  .  .  .  being  the  value  of  the  said  goods 
and  merchandise. 


To  declare  a  deed  invalid, 

....  plaintiff  claims  that  a  certain  notarial  deed,  bearing  date  the 
....  day  of  .  .  .  passed  by  ....  in  favour  of  .  .  .  .,  which  purports 
to  settle  the  right  of  succession  of  the  priesthood  in  a  certain  mosque 
called  ....  and  situate  in  ...  .  and  belonging  to  the  Mahomedan 
community  of  that  part  of  the  town,  shall  be  set  aside  and  declared 
null  and  void,  on  the  ground  that  the  parties  to  the  said  deed  had  no 
authority  or  right  to  enter  into  any  such  deed,  or  to  make  any  arrangement 
as  to  the  officers  of  the  said  church,  without  the  consent  of  the  senior 
priest  for  the  time  being  in  charge  of  the  said  mosque,  together  with 
his  gatieps  and  bilaals,  which  consent  has  not  been  obtained. 
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To  remove  a  hiilding,  afidfor  ejectment  from  land. 

....  .claims  that  the  defendant  may  be  ordered,  and,  condemned 
'^forthwitlXy  to  remove  a  certain  building  put  up  by  him  on  the  erf,  or 
certain  piece  of  ground,  of  the  plaintiff's  situate  in  the  village  of  ...  . 
and  which  building  he  was  permitted  by  plaintiff  to  erect  on  certain 
conditions,  in  terms  of  certain  plans  and  specifications,  bearing  date 
the  ....  day  of  ...  .  but  which  building  is  not  in  terms  of  the  said 
plans  and  specifications,  and  is  otherwise  badly  erected,  and  of  bad 
workmanship,  and  of  inferior  materials  :  and  failing  to  remove  the  said 
building,  the  plaintifif  shall  do  so  at  the  expense  of  the  defendant,  and 
retain  the  materials  thereof,  till  he  is  paid  : — ^Also  that  the  said  defendant 
may  be  ejected  from  the  use  and  occupation  of  the  said  erf,  because  he 
has  broken  the  terms  of  the  lease  thereof,  bearing  date  the  ....  day  of 
....  in  that  he  allowed  people  of  doubtful  character  to  assemble  and 
meet  there,  on  the  pretence  of  having  prayer-meetings,  but  in  reality  for 
immoral  purposes  :  also  for  a  cancellation  of  the  said  lease,  for  the  same 
reasons  as  on  the  grounds  of  the  ejectment. 


Purchase  of  oxen  from  an  auctioneer, 

....  the  plaintiff,  a  licensed  auctioneer,  claims  from  the  defendant 
payment  of  the  sum  of  ;f. . . .  sterling  being  the  purchase  amount  of  certain 
....  oxen  bought  by  the  said  defendant  from  him  on  the  ....  day  of 
....  at  a  public  auction,  held  by  him,  on  the  farm  ''  Vemeuk  "  in  the 
district  of  ....  for  account  of  one  S.P.  :  together  with  the  interest 
thereon,  at  the  rate  of  six  per  cent,  per  annum,  from  the  ....  day  of 
....  to  the  day  of  payment,  in  terms  of  the  conditions  of  sale,  read 
at  the  time,  previous  to  the  sale. 


To  have  the  boundary  lines  of  several  farms  ascertained.  ' 

....  claims  to  have  the  original  and  proper  boundary  lines  between 
the  several  farms  "  Patkos,"  "  Kalkoen,"  and  "  Pampoenkraal,"  of  the 
defendants,  abutting  on  the  farms  "  Seering  ^  and  '*  Poespasvlei  ^  of  the 
plaintiff,  respectively  ascertained  and  adjudged  and  marked,  if  necessary, 
by  proper  and  permanent  beacons  and  landmarks. 


To  have  a  bond  cancelled  on  the  ground  of  forgery, 

....  claims  that  a  certain  mortgage  bond  for  the  sum  of  ;f  .  .  .  . 
sterling  dated  the  ....  day  of  ...  .  and  registered  against  the  said 
plaintiff,  and  alleged  to  be  passed  under  and  by  virtue  of  a  certain  power 
of  attorney,  purporting  to  be  granted  and  signed  by  the  said  plaintiff  on 
the  ....  day  of  ...  .  authorizing  the  passing  of  the  said  bond,  and  by 
which  a  certain  farm  called  ....  situate  in  the  district  of  ....  is 
hypothecated  by  the  said  bond,  shall  not  be  cancelled  on  the  ground  that 
the  signature  to  the  said  power  is  forged. 
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Damages  through  defective  pipes  and  leaky  cask  of  a  neighbouring  house 

....  claims  payment  of  the  sum  of  ;^ . . . .  sterling  as  and  for  damages 
sustained  by  reason  that  the  defendant  failed  to  keep  his  pipes,  used  for 
conveying  water  into  his  house  adjoining  that  of  the  plaintiff  in  ...  . 
street,  in  this  city,  as  also  all  sinks,  reservoirs,  tanks,  and  receptacles  for 
water,  in  and  about  the  said  house,  in  such  good  order  and  repair  as  to 
prevent  the  water  from  escaping  from  the  said  pipes  and  receptacles  :  and 
the  water  consequently  escaped  and  soaked,  oozed,  and  penetrated 
through  a  certain  wall  between  the  property  of  the  said  plaintiff  and  the 
said  defendant,  by  reason  of  which  a  great  number  of  the  plaintiffs 
books  and  engravings,  as  well  as  the  walls  and  the  paper  covering  the 
walls,  were  wetted,  spoiled  and  damaged. 


Damages  for  malicious  prosecution  and  false  imprisonmenL 

....  claims  the  sum  of  ;£  . .  . .  sterling  for  damages  by  reason  that  the 
defendants  on  the  ....  day  of . .  . .  falsely  and  maliciously  and  without 
reasonable  and  probable  cause  gave  information  on  oath  against  him  (the 
said  plaintiff)  and  charged  him  with  having  committed  the  crime  of 
arson,  and  upon  such  charge  the  Magistrate  of  ...  .  granted  a  warrant 
for  his  apprehension  ;  and  he  was  arrested  and  taken  before  the  said 
Magistrate,  who  held  a  preparatory  examination  and  committed  him  for 
trial,  and  he  was  imprisoned  for  ...  .  days,  when  the  Attorney- General 
declined  to  prosecute  him  for.  the  said  crime,  and  the  prosecution  was 
ended  and  the  defendant  discharged. 


To  recover  the  amount  of  a  fire  policy, 

.  .  .  •  claims  from  the  defendant  company  the  sum  of  ;^  . . . .  sterling, 
being  the  amount  of  a  certain  policy  of  insurance,  dated  the  ....  day 
of  ...  .  effected  upon  the  furniture  and  wearing  apparel  of  the  said 
plaintiff  contained  in  a  certain  building  situate  at  ...  .  and  occupied 
by  the  said  plaintiff  as  a  dwelling-house,  which  furniture  and  wearing 
apparel  were  destroyed  by  fire  on  the  ...  .  day  of  ...  . 


For  assault. 


.  .  •  •  claims  the  sum  oi£  ,  ,  ,  ,  sterling  for  damages  by  reason  that 
the  defendant  did  on  the  ....  day  of ...  .  and  at ...  .  wrongfully  and 
unlawfully  assault  and  beat  the  said  plaintiff,  and  struck  him  divers  blows 
with  an  iron  belaying  pin  on  various  parts  of  his  person,  and  presented 
at  him  a  pistol,  and  otherwise  assaulted,  beat  and  injured  him,  whereby 
he  became  sick  and  wounded  and  was  for  a  long  time  unable  to  transact 
his  business,  and  incurred  expense  for  nursing  and  for  surgical  and 
medical  expenses. 
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Assault  and  malicious  prosecution, 

....  claims  the  sum  of  ;f  .  .  .  •  sterling  for  damages  sustained  by 
reason  that  the  defendant  on  or  about  the  ....  day  of . . . .,  and  at  a  place 
conunonly  known  as  the  Cricket  Ground  in  or  near  the  village  of . . . .,  did 
without  any  lawful  cause  strike  and  beat  the  plaintiff  with  a  stick  on  his 
collar-bone,  shoulder,  and  arms  with  such  force  and  violence  as  to  cause 
the  stick  to  break  twice  in  his^  the  defendant's,  hands,  and  did  also  then 
and  there  otherwise  seriously  and  violently  injure  and  assault  the  said 
plaintiff :  also  that  the  day  thereafter  the  defendant  contriving  and 
maliciously  intending  to  injure  the  plaintiff  in  his  good  name,  fame,  and 
credit,  and  to  bring  him  into  public  scandal,  infamy  and  disgrace,  did 
maliciously,  wrongfully,  and  unlawfully  cause  a  process  to  be  issued  out  of 
the  ofhce  of  the  Resident  Magistrate  of  ....  for  contravening  the  13th 
section  of  Ordinance  25  of  1847,  alleging  in  such  process  that  the  plaintiff 

did  wrongfully  and  unlawfully  resist  and  assault  A ,  a  police  constable 

then  employed  in  the  execution  of  his  duty,  and  the  trial  of  which  cause 
lasted  two  days,  during  which  time  the  plaintiff  was  virtually  a  prisoner 
and  had  to  stand  in  the  criminal  box,  but  was  allowed  by  the  Magistrate 
to  be  at  large  during  the  intervals  of  the  time  upon  the  undertaking  of 
his  attorney  ....  to  appear  when  called  upon,  and  at  the  conclusion  of 
the  said  trial  the  plaintiff  was  acquitted. 


To  rescind  an  award  and  a  judgment  of  the  Court  thereon, 

....  claims  that  a  certain  award  bearing  date  the  ....  day  of ...  • 
made  by  .  .  .  .,  as  umpire,  under  and  by  virtue  of  the  deed  of  submis- 
sion between  ....  three  of  ...  .  the  plaintiffs,  and  the  defendants,  dated 
the  ....  day  of  .  .  .  .,  be  set  aside,  and  the  judgment  of  the  Court 
thereon  bearing  date  the  ....  day  of  .  .  .  .,  making  the  said  award  a 
rule  of  Court,  be  rescinded  and  annulled,  and  to  have  the  plaintiffs 
restored  to  the  same  rights  as  they  would  have  enjoyed  if  the  said 
award  had  never  been  published  and  the  said  judgment  had  never  been 
delivered,  on  the  ground  that  C,  one  of  the  plaintiffs,  as  owner  of  the 
adjoining  farm  X,  is  entitled  to  the  joint  use  and  usufruct  of  the  spring 
*'  Steembokskuil  ^  on  the  farm  *'  Platklip  "  belonging  to  the  other  parties 
to  this  suit,  and  that  he  was  no  party  to  the  deed  of  submission  for  the 
division  of  the  water  as  to  this  spring  :  also  that  as  regards  the  other 
plaintiffs,  the  umpire  orally  gave  and  explained  his  award  that  a  certain 
valley  called  "  Poespasvallei "  shall  be  equally  divided  between  all  the 
co-proprietors,  whereas  the  award  gives  one  half  of  the  valley  to  two  of  the 
defendants,  and  the  remaining  half  to  the  first  three  plaintiffs,  and  that 
this  alteration  in  the  award  was  fraudulently  made  by  ...  .  the  agent  of 
the  defendants,  with  the  connivance  of  the  said  umpire,  and  that  the 
plaintiffs  were  not  aware  of  this  until  after  the  award  had  been  made 
a  rule  of  Court. 
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Wrongful  dismissal, 

....  claims  the  sum  of  ;^  .  .  .  .  sterling  damages  for  wrongful  dis- 
missal from  the  office  of  superintendent  of ....  on  the  ....  day  of  ...  . 
contrary  to  the  terms  and  conditions  upon  which  he  had  been  engaged 
and  appointed ;  and  he  had  undertaken  and  already  entered  upon  the 
performance  of  the  duties  of  the  said  office. 


Breach  o/coniraci, 

....  claims;^  ....  sterling  damages  for  breach  of  the  contract  between 
the  plaintiff  and  the  defendant  dated  the  ....  day  of  ....  by  which, 
in  consideration  of  certain  services  to  be  rendered  and  performed  by  the 
plaintiff  as  an  actor  in  certain  theatrical  performances  managed  by  the 
defendant,  the  defendant  promised  and  agreed  to  pay  to  the  plaintiff 
salary  for  such  services  at  the  rate  of  ;^  .  .  .  •  per  week,  and  also  certain 
benefits,  for  the  period  of  six  months  calculated  from  the  date  of  the 
contract,  but  since  the  ....  day  of  ....  he  has  prevented  the  plaintiff 
from  continuing  to  perform  the  services  and  duties  under  the  contract 
and  has  deprived  him  of  his  salary  and  profits. 


Unskilful  medical  treatnunt, 

....  claims  the  sum  of  ;f  . . . .  sterling  for  damages  by  reason  that  the 
defendant  holding  himself  out  as  a  skilled  oculist  and  aurist  on  or  about 
the  ....  day  of ...  .  agreed  with  the  said  plaintiff  for  the  sum  of  ;£  . . . . 
sterling,  which  was  duly  paid,  to  cure  the  said  plaintiff  of  a  partial  deafness 
from  which  he  was  suffering,  but  which  he,  the  defendant,  not  only  wholly 
failed  to  effect,  but  so  negligently,  unskilfully  and  improperly  conducted 
himself  in  and  about  the  said  treatment  that  the  hearing  of  the  said 
plaintiff  became  seriously  impaired  and  the  said  plaintiff  suffered  great 
pain,  and  became  much  more  deaf  than  before,  and  has  otherwise 
been  injured. 

Trespass  and  declaration  of  rights, 

....  claims  the  sum  oi  £,  ,  ,  ,  ,  sterling  for  damages  for  divers  acts 
of  trespass  committed  by  the  defendant  during  the  year  ....  and  more 
especially  that  on  or  about  the  ....  day  of  ....  he  unlawfully  entered 
upon  the  farm  .  .  .  .,  situate  in  the  division  of  .  .  .  .,  the  property  and  in 
the  possession  of  the  said  plaintiff,  without  the  leave  or  licence  and 
against  the  will  of  the  said  plaintiff,  and  did  on  the  said  divers  times 
traverse  and  trample  in  divers  directions  the  said  farm,  and  disturb 
the  cattle  and  stock  and  the  domesticated  ostriches  of  the  said  plaintiff ; 
he  illegally  claiming  to  do  so  by  virtue  of  a  right  of  public  way  upon  and 
over  the  said  farm,  which  he  alleges  to  exist  in  his  favour  and  that  of 
other  members  of  the  public.  And  also  that  it  may  be  declared  that  the 
defendant  has  no  right  of  way  either  as  a  member  of  the  public  or  in  any 
other  capacity  over  the  said  farm. 
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For  the  recovery  of  certain  sheep  wrongfully  removed,  and  obtained^  or 
stolen,  and  for  damages  for  unlawful  detention, 

....  claims  the  recovery,  or  restoration,  of  certain  500  sheep  >vTong' 
fully  and  unlawfully  taken  and  carried  away  hy  the  defendant  on  or  about 
the  ....  day  of  ...  .  from  the  farm  of  the  plaintiff  called  ....  in 
the  division  of  ...  .  which  said  sheep  the  defendant  has  detained  and 
refused  to  deliver  up,  or  any  of  them  :  or,  in  default  thereof  to  pay  their 
value,  the  sum  oi  £  .  •  .  .  sterling.  And  further  that  the  said  sheep  have 
deteriorated  in  value,  and  the  plaintiff  has  sustained  further  and  other 
damages  to  the  extent  oi  £  ,  .  ,  ,  sterling,  which  said  sum  the  plaintiff 
hereby  also  claims  the  payment  of,  for  the  deterioration  and  unla^iul 
detention  as  aforesaid. 


To  refund  tnoney  under  the  f^th  section  of  the  Itisolvent  Ordinance. 

....  for  the  recovery  of  jf  . . .  •  sterling,  being  the  amount  of  a  certain 
promissory  note  made  and  signed  by  the  said  insolvent,  before  his 
insolvency,  on  the  ....  day  of  ...  .  and  payable  on  the  ....  day 
of  ....  in  favour  of  one  B.,  or  order,  and  by  him  endorsed  in  blank,  and 
that  the  said  insolvent  prior  to  his  insolvency  paid  and  satisfied  the 
plaintiff  the  amount  of  the  said  promissory  note,  and  the  plaintiff  delivered 
up  the  said  promissory  note  to  the  said  insolvent,  but  the  said  trustee 
has  since  the  said  insolvency  instituted  an  action  against  the  said  plaintiff 
under  the  84th  and  88th  sections  of  the  Insolvent  Ordinance  for  the 
recovery  of  the  amount  of  the  said  promissory  note,  on  the  ground  that 
the  payment  to  the  plaintiff  was  an  undue  preference,  and  he  recovered 
judgment,  but  it  was  decreed  that  the  said  note  was  not  received  through 
a  collusive  arrangement,  mutual  understanding  or  common  consent, 
under  the  88th  section,  and  that  the  said  trustee  had  to  give  the  indemnity 
required  under  the  90th  section  of  the  said  Ordinance,  which  said 
amount  was  on  the  ....  day  of  ...  .  duly  paid  by  the  plaintiff  to  the 
said  trustee,  on  his  giving  the  indemnity  required  by  the  said  section. 


To  recover  tnoney  paid  under  mistake  of  fact, 

....  claims  the  refund  of  the  sum  of  ;^  .  .  . .  sterling  being  the  amount 
paid  by  the  plaintiff  to  the  defendant,  in  excess  of,  and-  upon  the  false 
representation  made  by  the  defendant  to  the  plaintiff,  that  the  usual  and 
customary  charges  for  certain  hire  of  horses,  wagons,  and  carts  for  the 
conveyance  of  passengers  from  ....  to  ...  .  and  back,  is  the  sum  of 
£  .  ,  .  •  and  upon  the  good  faith  of  which  the  plaintiff  paid  the  said 
defendant  the  said  sum,  but  which  the  plaintiff  now  discovers  is  in  truth 
and  in  feet  felse,  and  that  the  charge  is  wholly  excessive,  and  contrary  to 
the  usual  custom,  and  that  in  fact  the  charge  of  ;^  ....  is  a  fair  and 
reasonable  charge  for  such  work. 
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To  remove  certain  obstructions  in  a  certain  thoroughfare, 

....  claims  that  the  defendant  may  be  ordered  and  condemned 
forthwith  to  remove  certain  gates  or  obstructions  placed  by  him  in  a 
certain  public  thoroughfare,  called  '^  Doortogt,*'  and  by  which  the  free 
and  undisturbed  use  of  the  said  thoroughfare  is  disturbed,  and  the 
plaintiff,  among  others,  is  prevented  from  freely,  and  without  interruption, 
at  all  times  passing  the  said  spot. 


•  • 


To  pay  money  received  and  not  accounted  for, 

.  claims  payment  of  the  sum  of  ;£  •  .  •  .  sterling,  being  the  total 
amount  received,  so  far  as  has  hitherto  been  traced,  by  the  defendant,  at 
different  times,  during  this  year,  from  various  debtors  of  the  plaintiffs, 
and  which  he  has  failed  to  account  for,  and  to  pay  over  to  the  plaintiffs, 
together  with  the  interest  thereon,  at  the  rate  of  six  per  cent,  per  annum, 
from  the  dates  of  the  receipt  by  him  of  the  several  sums  to  the  day  of 
payment  to  the  plaintiffs. 

For  the  purchase  price  of  shares, 

....  claims  payment  of  the  sum  of  ;£  .  .  .  .  sterling,  being  the  pur- 
chase price  of  certain  ....  shares  in  the  (....)  Worcester  Exploration 
and  Gold  Mining  Company  (Limited)  bought  by  the  defendant  from  the 
plaintiff  on  the  ....  day  of  ....  at  ;£  ...  .  sterling  per  share,  which 
shares  the  plaintiff  hereby  offers  and  tenders  to  deliver  up  on  payment 
of  the  purchase  amount. 

For  a  refund  of  conduct  money  paid  to  a  witness :  and  for  damages  for 

his  non-attendance,  &*c, 

Edward  the  Seventh,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith,  Emperor  of  India. 

To  the  Sheriff  of  the  Colony  of  the  Cape  of  Good  Hope,  or  his  lawful 
Deputy — Greeting, 

Command  A.B 

of  ...  • 

that  within  .  »  .  .  days  after  the  service  of  this  summons,  he  cause  an 
appearance  to  be  entered  in  our  Supreme  Court  of  our  said  Colony,  at 
Cape  Town,  to  answer  CD.  of .  .  .  .  in  an  action  wherein  the  plaintiff 
claims  payment : — 

1st.  Of  the  sum  of  ;£  .  .  .  .  being  the  sum  paid  to  him  on  the 

....  day  of  ....  by  H of  ....  on  behalf  of  the  plaintiff,  by 

way  of  conduct  money,  on  the  service  on  him  of  a  certain  subpoena 
in  a  case  then  pending  in  this   Honourable  Court,  wherein  the  said 

plaintiff  was  the  plaintiff,  and  one  A.S of ...  .  was  the  defendant, 

which  said  subpoena  commanded  the  said  CD.  to  appear  before  this 
Honourable  Court,  on  the  ....  day  of  ....  to  give  evidence  in  the 
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said  case,  but  which  subpoena  he  disregarded,  and  failed  to  attend  at  the 
trial. 

2nd.  The  sum  of  ;f  .  .  .  .  being  the  costs  and  charges  incurred  by 
the  said  plaintiff,  in  and  about  issuing  the  said  subpoena,  and  to  have 
same  served  on  the  said  CD.,  and  which  by  reason  of  the  default  as 
aforesaid,  of  the  said  CD.,  to  attend  the  trial,  were  uselessly  incurred  by 
the  said  plaintiiT. 

3rd.  The  sum  of  ;f  ....  as  and  for  damages  sustained  by  the  said 
plalntifif  by  reason  of  the  defendant's  non-attendance  at  the  trial  as 
aforesaid,  as  the  said  defendant  knew  he  was  subpoenaed  to  prove  {state 
^whaty  for  instance)  the  trespass  complained  of  in  the  said  action,  which 
was  dismissed  for  want  of  this  proof. 

4th.  With  costs  of  suit : — 

As  it  is  said,  &c. 


A  Circuit  Court  summons. 

In  the  Circuit  Court  for  the  District  of  ...  . 
Edward  the  Seventh,  &c. 

Command  A.6.  of  ...  . 
that  he  appear  before  our  Judge  of  our  ensuing  Circuit  Court  of  the 
District  of  ....  of  our  said  Colony  of  the  Cape  of  Good  Hope,  to  be 
holden  at  ....  on  the  first  day  of  the  sitting  of  the  said  Court,  at 
nine  o'clock  in  the  forenoon,  to  shew  wherefore  {kere  follow  any  of  the 
forms  of  Supreme  Court  summonses). 

Wherefore  the  said  plaintiff  prays  that  the  said  defendant  may  be 
adjudged  {here  set  forth  the  piaintifTs  prayer,  as  in  conclusions  of  declara- 
tions of  actionsj  for  instance)  to  pass  transfer  in  terms  of  the  said  con- 
ditions of  sale  and  purchase ;  and  to  pay  the  costs  of  suit ;  and  return 
you  then  and  there  this  summons  with  whatsoever  you  have  done 
thereupon. 

Witness — ^The  Honourable  ....  one  of  the  Judges  of  the  Supreme 
Court  of  our  said  Colony,  at  ...  .  the  ....  day  of  ....  in  the  .... 
year  of  our  reign. 

Plaintiff's  Attorney. 


Clerk  of  the  Resident  Magistrate. 


Notice  to  annex  to  Circuit  Court  summons. 

Take  notice  that  you  are  at  liberty,  either  personally  or  by  yoiu* 
attorney  or  agent,  at  any  time  not  later  than  three  days  before  the  day 
specified  in  the  annexed  summons  for  your  appearance  before  the  Circuit 
Court,  to  enter  yoiu*  appearance  with  the  clerk  of  the  Resident  Magistrate 
for  the  district  of  such  Court,  and  thereupon  to  confess  or  deny  the  claim 
or  demand  of  the  plaintiff,  and  that  you  may  then  make  and  state  to  the 
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said  clerk  any  claim  which  you  have  against  the  said  plaintiff ;  and  that^ 
if  you  shall  then  confess  to  the  said  clerk  the  whole  claim  or  demand  of 
the  said  plaintiff,  and  shall  not  make  any  counter-claim  against  him,  it 
will  not  be  necessary  for  you  to  appear  before  the  Circuit  Court,  either 
personally  or  by  your  attorney  or  agent,  and  final  judgment  will  be  given 
against  you  by  the  said  Court  according  to  such  your  confessicHi. 

Dated  at ...  .  this  ....  day  of ...  . 
To 

A.B. 

The  above  defendant. 


Plaintiff's  Attorney, 


6; 


CHAPTER   IV. 


FBOVISIONAIi  SBNTiSNCE. 


A  VERY  few  words  as  to  the  origin  of  provisional  sentence 
must  suffice  for  this  chapter. 

Namptissement,  the  original  technical  term  used  in  the 
practice,  and  also  sometimes  called  Handvulling,  is  a  pro- 
visional payment  by  means  of  an  interlocutory  judgment, 
and  by  which  the  defendant,  if  he  does  not  deny  the  debt,  is 
condemned,  provisionally,  to  pay  the  sum  subject  to  security 
de  restituendo. 

In  course  of  time  this  technical  term  was  gradually 
dropped  by  practitioners  in  Holland  in  favour  of  the  words 
Provisie  or  Pravisioneel,  or  Provide  van  Namptissement^  and 
hence  the  use  of  the  term  Provisional  Sentence  in  our 
practice. 

It  is  a  disputed  point  among  jurisprudents  whether  the 
doctrine  of  provisional  sentence  was  introduced  into  the 
judicial  practice  against  the  Roman  law,  or  in  conformity 
with  it^  But  whatever  may  be  the  correct  conclusion  on  this 
controverted  point,  this  is,  however,  clear,  that  Namptissement, 
as  subsequently  developed,  was  introduced  from  France  into 
Holland  in  the  sixteenth  century  ;  and,  as  it  was  found  to 
be  very  convenient,  it  was  therefore  adopted  in  the  judicial 
practice. 

The  object  with  which  Namptissement  was   introduced 

>  Van  Leenwen,  4,  15,  3,  and  see  Advokaten,*'  cases  45  and  46  et  sea, ; 
the  axgnmente  pro  and  cm  in  the  v.  d.  Keessel,  527  ;  Lybrecht,  Vol.  II., 
('BeUvm  Juridicuro,"  or  "  Oorlog  der      Ch.  42,  §  i. 
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into  Holland  was  chiefly  (as  some  of  the  writers  say)  to 
check 

''  cunning,  fraudulent,  and  unwilling  debtors  who  seek  to  deprive  their 
creditors  by  continuous  delay  and  sinister  proceedings  in  the  payment 
of  their  lawful  claims,  and  consequently  by  this  process  not  only  to  force 
such  evil  disposed  debtors  to  an  earlier  payment,  but  also  by  means  of 
the  speedy  remedy  of  the  Namptissetnent  to  operate  against  the  futile 
and  dilatory  pretensions  of  such  debtors  to  the  benefit  thereby  of  lawful 
creditors.''  * 

For  many  years  there  was  in  Holland  great  diversity  of 
opinion  among  the  advocates  for  and  against  the  doctrine  of 
provisional  sentence,  as  to  what  documents  were,  or  were 
not,  sufficient  for  provisional  sentence,  and,  consequently,  two 
contradictory  systems  prevailed  in  the  practice.  The  one 
party  favourably  regarded  the  doctrine  of  "  Provision,"  and 
contended  that  being  once  in  possession  of  the  signature  of 
the  defendant  there  was  no  defence  against  the  provisional 
claim  ;  while  the  other  party,  who  thought  less  favourably  of 
provision,  maintained  that  immediately  the  liquidity  of  the 
debt  appears  doubtful  no  provisional  sentence  should  be 
granted.  Later  writers,  however,  have  held  both  extreme 
views  to  be  erroneous,  and  the  correct  doctrine  may  be  said 
to  be  finally  settled  and  embraced  in  the  two  following 
rules : — 

I.  Provisional  sentence  should  never  be  granted  in  favour  of 
the  plaintiff  unless  He  is  provided  with  a  liquid  proof  of^ 
demand;  for  example^  the  most  usual  proojTts  oh  a  ivri 
imdertakingy  or  acknowledgmenfofdebl,  signed  by  the  deotor, 

II.  On  the  contrary /in  order  to  oppose  provisional  sentenUe^ 
the  defendant  must  be  provided  with  and  produce  suck  counter 
proofs  as  shall  appear  to  the  Court  to  be  of  that  importance  that 
the  probability  of  success  in  tlie  principal  case  is  against  the 
plaintiff? 

The  earliest  legislative  enactment  in  Holland  on  the 
subject  will  be  found  in  the  Placaaten  of  the  20th  August, 
1531,  G.  P.  B.,  Vol.  2,  p.  703,  §  119,  of  the  21st  December, 

'  Kersteman,  ch.  32,  p.  336.  Pt.  i,  §  12 ;  Sande,  i,  8, 3  ;  Kersteman, 

«  Jud.  Prak.,  Vol.  I.,  Bk.  2,  Ch.  6,       Ch.  22,  p.  338. 
§  13,  and  his  \jk^  of  Holland,  Bk.  3, 
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I579»  P-  762,  §§  7,  10,  II ;  of  the  same  date,  p.  767,  §§  8.  11  ; 
and  of  1st  April,  1580,  p.  695,  §§  i,  3,  6,  10. 

In  these  Placaaten  it  is  laid  down  as  a  general  rule  tliat 
provisional  sentence  is  given  upon  such  documents  as  shall 
make  it  appear^  that  the  debtor  has  undertaken,  by  his 
signature^  to  pay  a  certain  sum  of  money ^  or  acknowledged  a 
particular  debt;  and  that  every  such  undertaking  to  pay,  or 
acknowledgment  of  debt,  signed  by  tlte  debtor  or  by  his  order ^  is 
presumed  to  be  genuine  and  legally  valid.  And  after  the 
defendant  lias  been  duly  summoned  and  does  not  appear  to  deny 
his  signature,  and  the  document  is  shown  to  be  primd  facie 
vaiidy  the  Court  will,  without  further  proof  required,  grant  the 
decree  of  prornsional  sentence  on  the  mere  production  by  the 
plaintiff  of  the  documents  upon  which  he  sues. 

The  general  principles  enunciated  in  these  placaaten  are 
still  in  force  in  our  practice. 

The  term  liquid  is  applied  to  a  debt  which  a  person  has 
acknowledged  in  writing  to  be  due  by  him ;  illiquid  when 
there  is  no  such  acknowledgment.  In  the  former  case  there 
is  primd  facie  evidence  of  the  debt,  and  therefore  it  requires 
no  proof ;  in  the  latter  case  proof  of  the  debt  is  required,  for 
until  proved  the  debt  is  not  presumed  to  be  due. 

An  essential  part  of  the  definition  of  Namptissement  is 
payment  under  security  de  restituendo,  that  is,  when  the 
defendant,  having  been  condemned  to  pay  the  provisional 
judgment,  pays  only  on  the  security  being  given  by  the 
plaintiff  to  refund  the  principal  and  interest,  if  afterwards,  at 
the  trial,  it  should  appear  on  the  merits  (or,  to  use  the 
technical  expression,  in  the  principal  case)  that  the  debt  was 
not  l^ally  due.^  The  plaintiff  cannot  give  any  security  he 
likes,  but  must  give  adequate  and  approved  security  that  the 
money  will  be  forthcoming  on  the  reversal  of  the  provisional 
sentence.  But  if  the  defendant  does  not  intend  to  dispute 
the  sentence,  and  takes  no  proceedings  to  upset  it,  then 
there  is  no  necessity  for  him  to  demand,  nor  for  the  plaintiff 
to  give,  this  security ;    and    where    he    has   consented   to 

*  Jud.  Ptak.,  I,  2,  7,  13 ;  Kersteman's  Woordenlxjek,  Tit.  "  Namptissement," 
and  Grotinsy  3,  5,  7. 

F  2 
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judgment,  the  decree  becomes  ipso  facto  final,  and  he  is 
debarred  from  taking  proceedings  to  upset  it 

Should  the  defendant  proceed  with,  and  be  successful  in, 
the  principal  case,  he  is  entitled  to  the  restitution  of  the 
costs  paid  by  him  to  plaintiff  in  the  provisional  case.  The 
costs  of  the  action  in  the  principal  case  must  depend  upon 
the  nature  of  each  case,  and  follow  the  usual  rule  in  such 
cases.  The  defendant  is  entitled  also  to  interest  on  the 
amount  paid  by  him  to  plaintiff  from  the  day  he  paid  it  to 
the  day  the  plaintiff  returns  it  by  order  of  the  Court^  We 
thus  see  that  the  sentence  or  decree  is  provisional,  and  that 
the  payment  also  is  provisional ;  which  means  that  both  may 
be  set  aside  if,  on  the  trial  of  the  principal  case,  judgment 
shall  be  given  for  the  defendant,  or  the  debt  sued  on  shall  be 
found  not  legally  due. 

On  the  old  principle  that  the  holder  of  a  note  is  primd 
facie  the  owner  of  it,  it  was  allowed  by  our  former  practice  to 
sue,  in  provisional  sentence  cases,  in  the  name  of  a  fictitious 
plaintiff,  called  a  ^^  nominal  plaintiff."  It  was  an  ancient 
privilege  when  the  real  owner  of  the  note  for  whatever  good 
reason  to  him  did  not  wish  to  appear  as  plaintiff  against, 
perhaps,  a  relative  or  friend.  But  this  privilege  is  now  tacitly 
repealed  by  the  27th  section  of  the  Bills  of  Exchange  Act 
No.  19  of  1893.  So  also  under  Dutch  law  and  our  former 
practice,  a  person  could  not  sue  upon  a  Bill  of  Exchange 
payable  so  many  days  after  sight  until  the  day  of  payment 
had  arrived  and  payment  had  been  refused  although  the  bill 
had  been  refused  acceptance.  But  now  upon  refusal  of 
acceptance  the  holder  can  at  once  sue  the  drawer  and 
endorsers.* 

In  illustration  of  the  principles  contained  in  the  two 
fundamental  rules  above  mentioned  as  to  what  documents 
are  liquid  and  sufficient  for  a  provisional  claim  and  what  are 
not,  a  few  examples  are  here  given  of  cases,  fro  and  con^ 
decided  in  this  Colony. 

"  Sande,  3,  14,  12,  and  MeruU  4,  33,  3. 
*  §41  of  said  Act 
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Documents  sufficient  "  per  se." 

I.  On  an  account  current  signed  by  the  defendant  shewing 
the  balance  against  him ;  ^  also  on  an  account  signed  by  the 
defendant  as  "  correct"  * 

II.  The  "gross''  of  a  notarial  bond  is  also  sufficient  to 
support  a  claim  for  provisional  sentence.  It  is  not  necessary 
to  produce  the  bond  itself  in  the  notary's  protocol  except 
when  the  defendant  denies  his  signature.^  In  the  case  of  a 
mortgage  bond  the  counterpart  of  which  has  been  lost,  the 
plaintiir  may  either  produce  an  authorized  copy  from  the 
Deeds  Registry  Office  or  the  original  from  that  Office,  to  get 
provisional  sentence.^ 

III.  The  conditions  of  sale  and  purchase  signed  by  the 
defendant  or  his  sureties  are  also  sufficient  to  sue  them  upon 
for  provisional  sentence  for  the  whole  or  any  part  of  the 
purchase  money  due  ;  ^  and  so  also  where  the  condition  of  a 
bond  was  that  if  the  purchaser  did  not  pay  the  price  within 

months  the  whole  amount  would   be  due,  provisional 

sentence  was  granted,  the  condition  being  regarded  as  not 
inserted  on  the  ground  of  its  unintelligibility.* 

IV.  So  also  may  provisional  sentence  be  claimed  on  a 
judgment  obtained  in  an  inferior  Court;  in  which  case, 
however,  the  record  or  an  office  copy  of  the  sentence  must  be 
produced  ; '  but  it  is  not  necessary  to  allege  or  prove,  though 
it  is  always  done  in  practice,  that  a  return  of  nulla  bona  has 
been  made  on  the  writ  of  execution.* 

But  if  the  judgment  of  the  Court  below  is  found  to  be 
of  such  a  nature  as  to  make  it  probable  that  on  appeal  it 
would  be  set  aside,  provisional  sentence  cannot  be  granted 
on  it* 

In  a  footnote  to  the  case  of  De  Villiers  vs.  Cruywagen^ 
above  quoted,  the  editor  says  that  the  reason  why  provisional 

'  Rms&infs  Trustees  vs.  Becker^   i  others,  i  M.,  25. 
M.,  II.  •  y<mbertv%,  Dcwney,  3  J.,  335. 

*  Aiilier  ▼••  Proctor ^  Ibid.  '  De   Villiers  vs.    Cruywagen,    and 
'  Denyt  vs.  Stoffling,  I  M.,  16.  Grog  vs.  De  Lima,  i  M.,  28  and  29. 

*  TwetUymasCs  Trustees  vs.  Botma,  '  Tredgold  vs.  Leemtmer^  I  M.,  29. 

6  J.,  126.  *  Greig  vs.  De  Lima  ;  and  Thorley 

*  Orphan  Chamber  vs.  Serteyn  and      vs.  De  Lima^  i  M.,  29  and  91. 
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sentence  is  sought  on  a  judgment  of  an  inferior  Court  is 
"because  civil  imprisonment  may  be  prayed  only  on  un- 
satisfied judgments  of  superior  Courts."  But  since  then,  by 
the  Magistrate's  Court  Act  of  1856,  provision  has  been  made 
for  civil  imprisonment  upon  unsatisfied  judgments  of  the 
inferior  Courts.^ 

This  is,  however,  not  all,  for  the  three  highest  Courts 
have  the  power  to  review,  and  the  Supreme  Court  has 
frequently  reviewed  the  superannuated  provisional  sentences 
of  the  Circuit  Courts,  and  does  this  also  in  a  provisional 
claim.'  Again,  apart  from  this,  the  only  way  to  get  at  the 
landed  property  of  a  defendant  to  satisfy  the  judgment  of  a 
Magistrate's  Court,  in  the  absence  of  sufficient  movables,  or 
to  sue  for  Civil  Imprisonment  a  defendant  who  has  since  the 
return  of  nulla  bona  to  a  Magistrate's  Court  writ  removed  to 
another  district  where  the  magistrate  who  tried  the  case  has 
no  jurisdiction,  is  to  sue  in  a  higher  Court,  by  way  of 
provisional  sentence,  on  the  judgment ;  and  this  is  continually 
done  in  the  Supreme  Court.^ 

In  one  case  in  the  E.  D.  Court  a  rule  nisi  was  granted 
calling  upon  the  defendant  to  show  cause  why  his  immovable 
property  should  not  be  attached  to  satisfy  the  Magistrate's 
judgment,^  but  on  a  similar  application  being  made  to  the 
Supreme  Court,  the  Court  decided  that  it  had  no  power  to 
grant  such  an  order  on  a  notice  of  motion,  and  that  a 
summons  must  be  issued.* 

V.  A  contract  of  lease,  whether  notarial  or  underhand, 
signed  by  the  defendant,  is  also  sufficient  to  entitle  the  land- 
lord to  provisional  sentence  for  arrear  rent/  But  the  tenant 
cannot  set  up  a  counter-claim  by  reason  of  non-repair  of  the 
premises  leased.' 

VI.  Also  on  a  written  acknowledgment  of  the  defendant 
of  the  receipt  of  purchase  price  of  goods  to  be  delivered  the 

^  See    Chapter    "  Civil   Imprison-  subsequent  cases. 

mmV^  ^  Perkins  6*  De  Sauigny  ▼$.  Dalton^ 

•  Orphan   Chamber  vs.  Sttydom,  3  3  £.  D.  C,  301. 

M.,  41 7.  *  Vos  vs.  Foucheey  decided  May,  18S4, 

'  See  also  CurHs  vs.  Birch^  decided  not  reported. 

February,  1886,  not  reported ;  Harris  •  NeetkUng  vs.   Taylor y  and  Truter 

vs.  Bhm  andanother^  7  J«>  4i  >  Mostert  vs.  Everest,  i  M.,  30  and  32. 

vs.  Fordy  17  S.  C,  256,  and  several  '  Fish  vs.  Hausman,  %  J.,  44. 
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plaintiff  can  claim  provisional  sentence,  the  onus  probandi  of 
the  delivery  of  the  goods  resting  with  the  defendant^ 

In  1829  the  Court  granted  provisional  sentence  on  a 
Mrritten  oblig^ation  signed  by  defendant  ad  factum  prastandum? 
But  in  Christie  vs.  Kinnear  ^  the  Court  held  that  a  judgment 
ad  factum  prastandum  could  not  form  a  subject  of  a  provisional 
sentence. 

VII.  So  also  was  provisional  sentence  granted  on  an 
acknowledgment  of  debt,  but  by  which  the  defendant 
promised  to  pay  in  instalments  by  deliveries  of  wood  to  the 
value  of  each  instalment ;  ^  also  on  the  liquidated  value  of 
fungibles  to  be  delivered;  ^  also  on  a  promissory  note  to  be  paid 
in  ostrich  feathers  ;  ^  also  on  a  promissory  note  containing 
the  words  "  on  account  of  property  at  X,"  because  this  did 
not  imply  a  condition,  but  was  simply  a  statement  for  the 
reason  of  the  note.^ 

VIII.  Provisional  sentence  was  given  also  against  defen- 
dant for  his  overdrawn  account  in  the  Bank  on  a  written 
acknowledgment  by  him  of  the  amount  overdrawn.* 

IX.  Provisional  sentence  can  be  granted  also  on  an 
attorney's  bill  of  costs  against  his  client  for  the  amount  of 
the  bill  as  taxed  by  the  taxing  officer  after  due  notice  of  the 
taxation  has  been  given  to  the  defendant*  In  such  a  case 
the  defendant  should  be  called  upon  also  in  the  summons  to 
acknowledge  or  deny  his  signature  affixed  to  the  warrant  to 
sue,  or  defend  (as  the  case  may  be),  or  the  validity  of  the 
debt,  and  to  plead  to  the  provisional  claim  of  plaintiff.  But 
the  costs  cannot  be  recovered  from  a  client  on  a  provisional 
sentence  which  the  opponent  in  the  action  had  to  pay  but 
failed  to  do  so.** 

X.  Provisional  sentence  has  been  granted  also  on  a  pro^ 
missory  note  '^for  value  received  against  100  shares  Cape 
Diamond   Mining  Company,"  where  the  summons  tendered 

"  Dr^fer  vs.  Roos^  I  M.,  34.  •  Nargab  v«.  Frver^  2  J.,  218. 

*  S^mersiiy^  MaynUry  I  M.,  35.  '  Shaw  vs.  Aaamton  and  anothoTy 
'  Decided  on  12th  May,  1856,  not      6  C.T.,  106. 

reported.  '  E.  P.  Bank  vs.   WalUs^  B.,  1869, 

*  JCamans   vs.  .Van    der    IVaity   I       p.  311. 

M.,  36.  •  Dr  Wit  vs.  Meyer^  i  M.,  59. 

*  iidsoH  vs.  Rajftrtyy  I  M.,  37,  and  ^*  Dickson  vs.  GUdenkuySy  i  M.,  60. 
Ltttentedt  vs.  WaSuyy  I  M.,  16. 
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delivery  of  the  shares,  because  the  tender  of  the  shares  in  the 
summons  was  vazA.^  pari  passu  with  the  claim  for  payment^ 

XI.  So  also  can  provisional  sentence  be  given  on  a 
foreign  judgment.^  But  if  that  judgment  has  become 
superannuated  it  cannot  be  sued  upon  here  before  it  has  been 
revived  in  that  country.^ 

XII.  So  also  on  a  general  bond  in  which  the  defendant 
acknowledges  himself  to  be  indebted  in  a  specified  sum  for 
money  advanced,  and  to  be  advanced;  ^  or  for  goods  sold  and 
delivered,  and  to  be  sold  and  delivered? 

Documents  insufficient  "per  se." 

L  It  is  not  permissible  to  sue  for  provisional  sentence  on. 
an  account  of  commission  sales  rendered  by  a  commission 
agent,  shewing  a  balance  in  favour  of  the  principal ;  *  nor  on 
account  sales  rendered  by  a  consignee.'  The  Court  held  in 
these  two  cases  that  a  mere  rendering  of  an  account,  with  the 
acknowledgment  of  the  debt,  is  not  a  liquid  document,  and 
furnishes  no  evidence  that  the  party  rendering  the  account  is 
indebted  to  that  amount,  and  that  such  an  account  is  different 
altogether  from  an  account  in  which  a  balance  is  brought  out 
as  due  by  one  of  the  parties  and  which  has  been  signed 
by  him.® 

II.  A  mere  acknowledgment  of  a  balance  of  a  sum  ot 
money  due  by  the  defendant  is  not  a  negotiable  instrument 
without  a  formal  cession ;  and  therefore  in  such  a  case  only 
the  party  to  whom  it  was  originally  granted  can  sue  upon  it 
in  a  provisional  case.* 

III.  An  acknowledgment  of  debt  with  a  promise  of  pay- 
ment in  a  contingency  where  «r/riwx«ic/r^?^  would  berequired, 

»   Webster  vs.  MelCenzie,  I  J.,  349 ;  '  Garluk  vs.  BavidOy  7  C.  T.,  159. 

Wiarda  vs.  Standard  Bank^  6  J.,  326  ;  *  IVessels  vs.  Wahl^  3  J.,  123. 

Stewart  vs.  Le  Sueur^  7  J.,  63  ;  and  *  De  Waal  <&•  De  Kock  vs.  Van  Zyt^ 

Lewis  vs.  JCennerley^  2  E.D.C.,    127.  3  J.,   188.    For  an  example,  centra. 

Do  Dot  confuse  these  cases  with  Xruger  see  Green  6f*  Co,  vs.  Bevenagw^  quoted, 

vs.  Horak^  infra^  under  the  heading  of  infra^  under  the  next  heading. 

"  Documents  insufficient/^  j&''  ^  Smith  vs.  SotUhty,  I  M.,  53. 

'  Upman  <Sr*  Herman  vs.   Kohler^  '  TVimieyvs,  Harris,  I  M.,  54. 

5  J.,  420;    Raa/  vs.  FiHgerald,    13  *  See  also  Russottufs    Trustees  vs. 

S.   C,    I;  Natal  Bank 'v^.   Wool/,  7  Becker,sind  Millerys.  Proctor,  tM.,  11  * 

C.  T.,  392  J  Levy  and  Co,  vs.  Leopold,  »  Reitz  vs.  Kock,  I  M.,  56. 
8  C.  T.,  170. 
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or  if  made  upon  a  certain  condition  or  under  certain  circum- 
stances where  the  proof  must  also  be  by  extrinsic  evidence, 
is  not  a  liquid  document,  and  provisional  sentence  cannot 
be  claimed  upon  it.^  For  example,  provisional  sentence  was 
refused  on  the  following  document  because  it  depended  upon 
a  contingency  or  condition  which  could  be  proved  only  by 
extrinsic  evidence : — 

"  I,  the  undersigned,  A.  H ,  do  hereby  acknowledge  myself  to  be 

really  and  truly  indebted  to  F.  K y  or  his  order,  in  the  sum  of  £200 

sterling,  for  vahie  received,  which  I  promise  to  pay  whenever  the  ground 
bordering  on  the  farm  '  Kameelsbron,'  belonging  to  the  said  K-^— ,  shall 
be  sold,  with  interest  at  10  per  cent,  per  annum. — A.  H."  * 

For  the  same  reason  provisional  sentence  was  refused  on 
the  following  document : — 

"  I,  A,  bind  myself  as  surety  in  solidum  and  joint  principal  debtor  for 
any  sum  not  exceeding  £zoo  due  by  B  to  C  ; " 

because  any  lesser  sum  must  necessarily  be  proved  by 
extrinsic  evidence.^  Even  the  surety  to  such  an  undertaking 
cannot  be  sued  in  a  provisional  claim. 

But  a  promissory  note  containing  an  undertaking  to  pay 
certain  money  "  on  account  of  property  at  X  "  is  not  a  condi- 
tional note,  as  the  words  inserted  were  not  intended  as  a 
condition,  but  simply  as  a  statement  of  the  transaction  which 
gave  rise  to  the  bill.^ 

IV.  Provisional  sentence  cannot  be  claimed  on  a  docu- 
ment wherein  the  defendant  admits  having  stolen  the  amount 
claimed  by  the  plaintiff.'  Nor  is  a  bond  in  which  the  debtor 
binds  himself  to  account  for  a  certain  sum,  a  liquid  document 
and  liable  to  provisional  claim ;  ^  nor  can  such  sentence  be 
granted  when  the  note  says  to  be  received  in  shares.^ 


■  Fisher  vs.  Daniel ;  Sturt  vs. 
Carter^  Executor;  Geert  vs.  Van  At; 
Narten  vs.  Speck  and  another ;  Cloete 
vs.  Ekstein;  Norden'^%.  Camnn^  I  M., 
S^f  57,  62,  65,  71  and  80 ;  and  Impey 
vs.  LttfynOy  I  E.O.C.,  2S4 ;  Wass.  Jud. 
Prak.,  I,  6,  25. 

'  Krugirss,  Horaky  decided  in  1867, 
not  reputed. 

*  Green  &*  Co,  vs.  Beveridge^  8 
J.,  45.  Bat  do  not  confuse  the  cases 
with  those  of  Webster '9%,  McKenzie^  and 


Leans  vs.  Kennerliyy  under  the  heading 
**  Documents  sufficient/^  x^." 

*  Shaw  vs.  Adamson  and  others^ 
6  C.  T.,  105  ;  Ibid,  S.  C,  81. 

*  Barry  6*  Co.  vs.  Manuel^  I  M.,  58. 
'  Jones  vs.  Dusingy  I  M.,  68. 

^  Impey  vs.  Levyno^  I  £.  D.  C,  384* 
See  the  difference  between  this  case 
and  those  of  Webster  vs.  McKenzie  and 
Lewis  vs.  Kennerleyy  under  the  heading 
«  Documents  sufficient /«r  seJ'^ 
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Provisional  sentence  has  been  refused  on  the  following 
document — 

**I,  A.,  bind  myself  as  surety  in  solidutn  and'  joint 
principal  debtor  for  any  sum  not  exceeding  £200  due  by  B. 
to  C,"  because  there  is  no  acknowledgment  of  any  sum.  due 
(as  was  in  the  cases  of  Wessels  vs.  Wahl ;  and  De  Waal 
and  De  Koch  vs.  Van  Zyly  quoted  above  under  the  heading 
"Documents  sufficient  per  sel'  par.  12),  and  the  document  is 
only  signed  as  security  for  goods  undertaken  to  be  supplied.^ 

The  granting  or  refusing  provisional  sentence 

for  other  grounds  than  the  question  of 

the  sufficiency  or  insufficiency  of 

the  documents  sued  on. 

Perhaps  it  would  be  more  convenient  for  easy  reference 
if  all  the  examples  where  provisional  sentence  has  been 
granted  were  given  under  one  heading,  and  those  where  it 
was  refused  under  another ;  but  for  the  purpose  of  drawing 
the  student's  attention  at  once  to  the  apparent  similarity,  or 
diametrically  the  reverse,  of  some  of  the  doctrines  for  and 
against  provisional  sentence,  they  will  be  so  placed  as  best  to 
meet  this  object. 

.  In  Holland,  the  Ledger  of  a  merchant,  as  also  that  of  any 
doctor,  or  shop-keeper,  or  public  trader,  showing  a  debt  due, 
'  is  considered  as  liquid  as  if  the  debt  bore  the  debtor's 
signature;^  but  this  privilege,  accepted  in  the  practice  in 
favour  of  commerce  in  Holland  (which  was  formerly  a  purely 
commercial  country),  has  never  been  acknowledged  by  our 
Courts  here.  The  reason  why  I  have  not  been  able  to  trace, 
but  as  the  Court  has  from  time  immemorial  declined  to  grant 
provisional  sentence  on  a  person's  ledger,  the  custom  has 
hardened  into  law.  So  also  in  Holland  a  document  which 
acknowledges  a  debt,  but  does  not  state  the  consideration 
given  for  it,  is  not  a  liquid  document,  and  provisional  sentence 
cannot  be  claimed  upon  it.^    But,  though  formerly  our  Courts 

*  Green  6*  Co,  vs.  Beveridge,  8  J.,  Hed.  Regts.,  Vol.  H.,  p.  326,  n.  39; 

45.  Schorer  on  Grotius,  3,  3,  5,  7. 

'  Gaiirs  Obs.,  2,  20 ;  Berg's  Adv.,  '  Heineccius  Wisselregt,  4,  13. 
Bk.  I.,  Cons.  27,  28  and  29 ;  Huber 
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held  the  same  view,^  such  a  document  need  no  longer,  in  this 
country,  express  the  value  received  or  considerations  given 
for  it ;  since,  from  the  different  circumstances  of  the  Colony, 
and  the  manner  in  which  such  documents,  cheques,  and 
"  good-fors  "  are  made  use  of  in  the  general  transactions  of 
business  in  this  Colony,  the  consideration  for  value  received 
is  implied.' 

Provisional  sentence  is  usually  refused  to  a  swindler,  or  to 
the  parties  in  a  gambling  transaction.^  It  will  be  refused 
also  where  sufficient  set-off  can  be  proved  ;  *  also,  on  a  note 
which  has  been  novated;^  and  a  verbal  agreement  to 
renew,  made  at  the  same  time  as  date  of  note,  cannot  be 
set  up  as  a  defence  to  a  claim  for  provisional  sentence  on 
the  note.* 

Provisional  sentence  has  been  refused  also  as  against  a 
minor,  on  a  notarial  lease  signed  without  consent  of  his 
guardian  ;  ^  but  when  the  minor  has  entered  into  the  obliga- 
tion with  the  consent  of  his  guardian,  which  must,  however, 
appear  on  the  face  of  the  instrument,  he  is  provisionally 
liable  :  •  in  the  same  way  the  Court  held  that  minority  was 
no  defence  where  the  minor,  with  consent  of  his  tutor,  went 
on  a  trading  trip,  and  while  so  trading  exchanged  certain 
oxen  for  mules,  and  gave  a  promissory  note  for  the 
difference.* 

But  though  provisional  sentence  has  been  refused  against 
a  minor,  it  is  not  to  be  concluded  from  this  that  he  will 
entirely  escape  payment  of  the  debt.  If  the  plaintiff  can 
satisfy  the  Court  that  the  lease  was  for  the  minor's  benefit, 
their  the  plea  of  minority  will  not  avail  the  defendant  There 
are  several  kinds  of  debts  contracted  by  minors  for  which 


>  Berrangiys,  de  VUliers^  I  M.,  12. 

'  Retu  vs.  Smith;  Brand  ts. 
Mulder;  WaUrmeyer  vs.  NtdkUng^ 
q,q.  Denysan;  PrestwUh  TS.  Robert- 
ton;  ColUsson  6^  Co,  vs.  Ekstten; 
mnd  Elliott  Bros.  vs.  Breda  and  Beale, 
I  M.,  13,  25,  26,  27,  46,  47  ;  and  now 
see  Bills  of  Exchange  Act,  Na  19  of 

1893. 
*  Jnd.  Prak.,  Vol.   L,  p.  207  and 

aoft,  and  his  Laws  of  Holland,  p.  408  ; 

see  also  the   cases  of   Freshfidd  vs. 

Harriet f  and  Kienneivt,  Harries^  i  M., 


84  and  85  ;  and  Sonnenberg  vs.  Flcwer, 

B.,  i87S»  P-  4. 

*  Trustees  Vos  vs.  Vos,  3  J.,  320. 

*  Cannon    vs.    Ford^    I    M.,    95  ; 
Sande,  i»  8,  3  ;  and  Grotius,  3,  43. 

*  Simpton^  N,   O.  vs.    Frank  and 
Nickollt,  2  E.D.C.,  195. 

'  GantM  vs.  Wagenaarj  I  M.,  92. 
'  Sande,    I,   8,  4;  and  Wassenaar, 
Vol.  I.,  Ch.  6. 

*  Gericke     vs.     Ktyter^     B.     1879, 
p.  147. 
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they  are  responsible,  even  though  they  act  without  the  know- 
ledge or  consent  of  their  guardians ;  for  instance,  necessary 
and  reasonable  supplies  of  clothing,  food,  board  and  lodging, 
education,  and  the  books  necessary  for  their  studies,  &c. 

• 

An  error  in  the  date  of  the  note  is  no  bar  to  provisional 
sentence.* 

But  an  allegation  that  the  amount  of  the  note  has  been 
altered,  and  its  character  changed,  without  the  consent  of  all 
the  parties  to  it,  is  a  bar  to  provisional  sentence,  and  the 
plaintiff  must  proceed  with  the  principal  case.^  In  case  at 
the  trial  it  should  be  proved  that  the  amount  of  the  note  has 
been  enlarged  by  one  of  the  parties  without  the  knowledge  or 
consent  of  the  other  party,  the  innocent  party  to  the  note 
is  liable  to,  and  the  holder  can  recover  from  him,  only  the 
amount  for  which  the  note  was  originally  made,  genuinely 
signed  and  issued  ;  and  the  note,  as  to  the  original  amount, 
will  be  held  a  good  note ;  but  as  to  the  rest  it  is  vitiated.' 
But  where  the  maker  has  himself  been  guilty  of  negligence 
by  writing  a  note  in  such  a  way  as  to  leave  space  for  the 
insertion  of  words,  by  which  the  amount  of  the  note  may  be 
increased,  the  Court  will  give  provisional  sentence  for  the  full 
amount  sued  for/ 

If  a  person  signs  a  note  in  blank,  leaving  it  to  another 
party  to  fill  in  the  amount,  and  he  afterwards  discovers  that 
the  note  has  been  filled  up  with  a  larger  amount  than  he 
thought  it  would  be,  or  than  they  agreed  upon,  he  cannot, 
upon  this  ground,  object  to  provisional  sentence  being  granted 
against  him.' 

So,  also,  has  provisional  sentence  been  given  on  a  bill  of 
exchange,  which,  though  drawn  and  accepted  by  C.  H,  v.  Z., 

^   IVaters  and  Herron  vs.  Roubaix^  Landsberg^  decided  in  Supreme  Court 

and  Kilian  6*  Co,  vs.  Tredoux^  I  M.,  in  January,    1866,  but  not  reported  ; 

4a  and  51.  and  Kiel  ys,  Clark  ^  CV.,  2  E.D.C., 

*  Rawstorfuv%,  WolhuttTy  2  M., 267 ;  108. 

and  ^jWfis  vs.  Moronty^  i  J.,  106.  ^  BemkardtYS,  du  Toil  and  TuUdan^ 

'  Kist   Beginselen    van  Wisselregt,  2  J.,  359. 

pp.    162    to   168— an  excellent   little  ^  Lybrecht,   2,  42,   2;  and  Waste- 

work  \  see  also  Estate  Blackhum  vs.  naar,  i,  6,  31. 
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was  afterwards  altered  to    W.  F*  H.  v,  Z.,  and  accepted  by 

The  allegation  that  a  note  was  given  for  a  usurious  con- 
sideration is  no  defence  against  a  provisional  claim.^ 

If  the  defendant  denies  his  signature  to  the  document 
sued  on,  or  the  validity  of  it,  it  may  be  proved  instanter  by 
parol  evidence.^  But  if  the  parol  evidence  makes  the  genuine- 
ness of  the  defendant's  signature  doubtful,  then  provisional 
sentence  cannot  be  granted.^ 

On  the  denial  of  the  signature  the  plaintiff  must  produce 
some  evidence  satisfactory  to  the  Court  that  the  defendant 
made  the  note  because  the  burden  of  proving  the  validity  of 
his  claim  lies  upon  the  plaintiff:  after  which  the  defendant 
produces  rebutting  evidence.* 

Besides  parol  evidence,  the  defendant's  signature  may  be 
proved  by  comparing  other  writings  and  signatures  of  his 
with  the  one  in  question,  and  also  by  the  fact  that  at  one 
time  or  other  he  has  acknowledged  it  to  be  his  signature.* 

If  the  defendant  maid  fide  denies  his  signature,  or,  without 
a  reasonable  cause,  avers  that  the  signature' upon  the  3ocunient 
sued  on  is  not  his,  then  ty  tEe  Roman  lawKe"  is  liable  to  a" 
penalty  of  double  the  amount  sued  for,  and  by  the  Roman- 
Dutch  law  to  arbitrary  punishment/  In  the  case  "oF  Deity s 
vs.  Daniel^  the  Supreme  Court,  on  the  loth  February,  18357 
suBjecfe?  '£He"7iefendant  to  a  penalty  ot  douoie  tne  costs,  and 
smce  tnen  the  Uourt  has'^Tn  ^aTTcases  ST^iitat&'JiSe^imxiX  of 
signature  imposed  a  penalty  onTIie'delendant  oi  double  Qie 
costs.     This  means  doulble  hTs  opponent's  cbstiTnot "his  own." 

But  parol  evidence  cann6n)e  admitted  In  a"^fbvTsional 
case  to  negative  the  due  presentment  of  a  bill  of  exchange,  as 
appears  from  the  notarial  protest.  The  defendant  must  go 
into  the  principal  case,  if  he  wishes  to  disprove  the  present- 


^  B<frradaUs  ^  Co,  vs.  von  Ludwigy 
a  M.,  247. 

'  Rent  vs.  Horak;  MulUr  ys.  Ride- 
linghuys  and  tfon  Reenen ;  and  C  of 
C  ff.  Bank  Ts.  Elliott  Brothers  and 
Sutherland t  I  M.,  40,  41  and  102. 

'  Dieterman  tj-.  Curlewisj  and  Nor- 
det^s  Trustee  vs.  Butler,  i  M. ,  42  and  52. 

'  Stell  y%.  d$  Wet,  l  M.,  93. 


*  Louw  vs.    Harris  and  Freeman, 

B.  for  1876,  p.  143  ;  Blake  and  others 
vs.  Louw,  3  C.  T.,  304 ;  Bright  and 
Boulton   vs.    Durwood's   Executor,   4 

C.  T.,  363. 

•  Wasscnaar,  Vol.  I.,  Chap.  6,  §§  10, 
II  and  12. 

'  Mcrula,  4,  37,  2,  5 ;  and  Waase- 
naar,  I,  6,  14. 
"  I  M.,  44. 
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ment ;  ^  nor  is  parol  evidence  or  an  affidavit  competent  to 
prove  the  dishonour  of  a  bill  of  exchange,^  or  of  a  promissory 
note ;  ^  nor  can  an  affidavit  be  produced  to  prove  an 
endorser's  waiver  of  due  negotiation.* 

Provisional  sentence  cannot  be  granted  on  a  bill  of  ex- 
change which  has  been  transferred  to  and  brought  up  in  a 
running  account ; '  nor  if  the  bill,  or  promissory  note,  formed 
part  of  the  general  transactions  on  accounts  current  between 
two  persons,  and  is  given  in  temporary  satisfaction  of  the 
balance  against  him ;  ^  but  where  the  bill  or  note  has  been 
credited  in  the  account  when  made,  and  debited  in  the 
account  at  maturity,  being  merely  entered  in  the  account 
rendered  to  show  the  transaction  between  the  parties,  its 
liquidity  is  not  thereby  destroyed.' 

Provisional  sentences  cannot  be  claimed  on  a  mortgage 
bond  ceded  by  the  mortgagee  by  a  private  underhand  and 
separate  paper.  To  obtain  provisional  sentence,  therefore,  by 
virtue  of  a  cession,  the  cession  should  be  made  notarially ;  or, 
if  underhand,  then  it  should  be  written  on  the  bond.®  But  if 
at  the  trial  the  defendant  admits  the  separate  cession  to  be 
his,  and  by  his  affidavit  connects  and  identifies  it  with  the 
bond  sued  on,  provisional  sentence  will  be  granted  against 
him.^  An  unimportant  error,  or  misdescription,  in  such 
cession  is  no  bar  to  provisional  sentence  ;  ^®  but  an  omission  of 
an  intermediate  cession,  erased  by  cross  lines  from  the  copy 
served  on  the  defendant,  is  a  bar,  on  the  ground  of  want  of 
material  description.^^ 

When  it  is  stipulated  in  a  bond  that,  on  failure  to  pay  the 
interest  on  the  day  it  falls  due,  the  principal  and  interest  shall 
be  considered  due  without  notice,  provisional  sentence  will,  on 
the  non-payment  of  the  interest,  be  given  for  the  capital  and 

^  Havil  and  Maihew  ts.  Potdtneyy  R.,  286. 

I  M.,  14.  "  Ibid;  and  Horn  &*  Co.  ys,  Hoffir, 

'  DeHondeys.  ZeUer^  i  M.,  61.  9  J.,  207. 

'  Anderson  vs.  Hutton  and  Woest ;  *  Le  Roux  ys.  de   Villiers^   B.  for 

Meiring  vs.  de  VilUers^  I  M.,  75  ;  and  1869,  p.  90 ;  and  Bank  of  Africa  vs. 

SUlUnbosch  Bank  vs.   Madery  B.  for  Harper^  4  E.D.C.,  252. 

1878,  p.  45.  *  du  FUssis  vs.  van  Bierk,  B.  for 

^  Trustees  of  Randall   vs.    Ilattpt,  1869,  p.  68. 

I  M.,  79.  ^*  Rens  vs.  Hamman  and  another^ 

*  Openshaw^     Unna     &*     Co,     vs.  i  M.,  17. 

TnOer,  2  M.,  252.  "  Serrurier  vs.  Executors  of  Cotes ^ 

'  Preuss  and  another  vs.  Amos,    I  I  S.,  106. 
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interest,  though  the  bond  contains  the  usual  clause  requiring 
notice  to  be  given  calling  it  up,  and  though  the  notice  has 
not  been  given  ;  ^  but  provisional  sentence  was  refused  on  a 
bond  dated  4th  June,  claimed  to  be  due  by  reason  of  non- 
payment of  interest,  payable  half-yearly  on  the  30th  June 
and  31st  December,  on  the  ground  that,  though  one  of  the  dates 
fixed  for  payment  of  interest  had  passed^  a  half  year*  s  interest 
/tad  not  accrued  by  such  date ;  ^  and  provisional  sentence  was 
refused  also  on  a  bond  which  contained  no  prescribed  time  of 
payment,  the  interest  being  payable  annually,  and  the  bond 
having  been  called  up  within  the  first  year^  before  any  interest 
had  become  payable ;  ^  and  though  provisional   sentence  has 
been  granted  for  the  interest  on  a  mortgage  bond,  the  Court 
can  refuse  execution  against  the  landed  property  specially 
hypothecated,  until  the  movables  shall  have  been  disposed  of 
in  the  ordinary  way.^    A  verbal  notice  calling  up  a  bond, 
though  formerly  held  good,  is  no  longer  sufficient  for  pro- 
visional sentence.      It  must  be  a  written  notice,  and  duly 
proved,  generally  by  an  affidavit.* 

Where  an  executor  has  given  notice  to  creditors  to  lodge 
their  claims,  and  the  mortgagee  has  done  so,  the  latter  can 
obtain  provisional  sentence  on  his  bond  without  giving  the 
notice  required  by  the  bond.' 

Provisional  sentence  cannot  be  granted  for  the  penal  stipu- 
lation contained  in  a  bond  or  promissory  note,  though  it  can 
be  for  the  amount  of  the  bond  or  note  itself,  with  the 
interest ;  as  for  instance,  if  a  note  for  a  certain  sum,  to  bear 
interest  above  a  certain  rate,  contains  also  a  stipulation  that, 
if  the  note  is  not  paid  when  due,  the  maker  should  pay  five 
per  cent  commission  besides  for  collection  of  the  said  amount. 
This  condition  is  a  penal  stipulation,  and  therefore  not  liquid, 
and  consequently  cannot  be  recovered  by  provisional  sentence.' 

^  FaureYS.  Wrighty  I  M.,  21.  Volschink,  dedded  1S65,  not  reported. 

*  EqmtabU  F,  A.  and  T,  Company  '  StnUhiy  vs.  Borchtrds  Executor  of 
TS.  Watnwfigkt^  B.,  1879,  p.  ^^6.  Domuhl^  i  M.,  23. 

*  SireUony%,  Holder, ^^Ji,Q,^2;iiy  ^  SteytUr   vs.    Smuis,    I    M.,    40; 
and  Busk  vs.  CheU,  I  M.,  15.  Simpson   vs.    Connolly   and  another, 

*  Mutual  Ltfe  Assurance  Society  vs.  2     £.D.C.,      130  ;      Mosenthal     vs. 
Hiekerk,  3  J.,  318.  McKinnon,  I  J.,  235  ;  and  Cape  Towtt 

'  NederlafuTs  Executor  vs.    Gnade,       Council  vs.  Linder  and  others,  6  J., 
I  M.,  18,  and  Sioellendam  Bank  vs.      410. 
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This  penal  stipulation  must  be  sued  for  illiquidly  and  by  way 
of  damages  which  must  be  proved.^  Nor  can  provisional 
sentence  be  granted  for  amounts  claimed  for  fines  which  did 
not  appear  ex  facie  the  bond  to  be  payable,  but  which  were 
mentioned  in  the  rules  of  the  Society.^ 

The  acceptor  of  a  bill  of  exchange  cannot  sue  the  drawer 
for  the  amount  of  it  in  a  provisional  case,  as  such  a  bill 
affords  no  evidence  that  the  drawer  is  indebted  to  the  acceptor, 
who  may  have  funds  of  his  in  his  hands.^ 

The  word  "  accepted  "  written  across  the  face  of  a  pro- 
missory note,  signed  by  the  party  writing  it,  creates  no  liquid 
liability  against  him,  and  he  cannot  therefore  be  sued  on  it 
in  a  provisional  case,  as  a  person  cannot  be  an  ''  acceptor ''  of 
a  promissory  note,  and  thus,  ex  facie  the  note,  the  nature  and 
extent  of  his  liability  could  not  be  known.^  In  a  bill  of 
exchange,  however,  it  is  of  course  different,  and  the  party 
''accepting"  could  be  sued  personally.  But  the  Court  has 
repeatedly  held  that  the  words  "  I  accept  to  pay "  in  a  pro- 
missory note  are  equivalent  to  the  words  "  I  undertake  to 
pay,"  and  in  such  a  case  the  party  would  be  provisionally 
liable,  as  those  words  contain  an  allegation  that  the  defendant 
undertakes  to  pay  the  note. 

Nor  does  the  signature  of  a  third  party  at  the  back  of  a 
promissory  note,  through  whom,  ex  facie,  the  note  cannot  be 
said  to  have  been  derived,  create  a  liquid  liability.^ 

If  the  defendant,  who  has  been  summoned  without  any 
presentment  for  payment  having  been  made  to  him,  before 
the  issuing  of  the  summons  on  a  provisional  note,  at  once,  or 
without  any  unnecessary  delay,  tenders  the  amount  of  the 
note  with  interest  to  the  plaintiff,  or  his  attorney,  he  will  not 
be  liable  for  the  costs  of  the  summons ;  and  where  the  plain- 
tiff has  refused  to  accept  the  tender  which  the  Court  has  held 
to  be  a  legal  or  proper  one,  the  defendant  will  also  be  exempted 
from  the  costs  of  the  summons,  though  provisional  sentence 
may  be  granted  against  him,  and  he  will  moreover  be  entitled 

r* »  Gavin   vs.    Nel  and   De   J^p^%  *  Nordm  vs.  Stt^kenson,  i  M.,  63. 

decided  in  Court  of  Appeal  in  I8i86,  *  Brink  vs.  Minnaar^  and  De  Kock 

not  reported.  vs.  Russouw  and  V.  d.  Poel^  i  M.,  76 

'  Grahamstown  Building  Society  vs.  and  78. 

MeDonaldy  4  E.D.C.,  326.  .   *  Norton  vs.  Satchwell,  i  M.,  77. 
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to  his  costs  to  bring  the  fact  of  the  tender  to  the  knowledge 
of  the  Court^  But  the  tender,  if  made  to  the  SheriflTs  officer 
on  service  of  the  summons,  is  bad,  unless  he  was  entrusted 
with  the  note  by  the  plaintiff  to  demand  payment.^ 

The  Court  held  also  in  those  cases  that  the  service  of  the 
summons  was  itself  a  sufficient  demand  for  payment.^ 

Formerly  provisional  sentence  could  not  be  granted  on  an 
edictal  summons  of  which  there  is  no  proof  that  it  had  come 
to  the  knowledge  of  the  defendant  without  filing  an  ''  intendit ;  *' 
but  at  the  trial  no  further  evidence  was  necessary  than  to  put 
in  the  document  sued  on/  But  if  there  be  proof  that  the 
citation  had  come  to  the  defendant's  knowledge,  then  pro- 
visional sentence  could  be  granted  without  filing  an 
'*  intendit''  ^  This  practice  has  for  the  last  few  years  been 
simplified,  not  by  virtue  of  any  specially  decided  case  on  the 
pointy  but  because  of  the  Rule  of  Court  329,  in  which  the 
principle  is  settled  that  where  a  defendant  is  in  default  of 
appearance  to  an  action  for  a  debt  in  a  liquidated  demand  only, 
the  case  can  be  set  down  for  judgment  on  the  summons 
without  any  notice  to  the  defendant*  So  that  now  pro- 
visional sentence  can  be  obtained  on  the  edictal  summons 
without  filing  an  ** intendit"  whether  there  is  proof  or  not, 
that  the  citation  had  come  to  the  defendant's  knowledge. 

Provisional  sentence  will  also  be  granted  against  a  wife 
who  has  become  surety  for  her  husband  ;  ^  and  against 
husband  and  wife  on  a  note  signed  by  both ;  ®  also  against 
sureties  to  conditions  of  sale  ;*  also  against  an  insolvent  who 
has  given  a  note  after  his  sequestration  ;^®  and  against  a 
debtor  on  the  part  of  a  creditor  who  has  not  signed  the  deed 
of  assignment." 

Provisional  sentence  has  been  given  with  Supreme  Court 


'  Reddinghuys  t«.  Tkeunissen, 
Orlandini  ys.  Pope^  Steytler  ts.  De 
Viilkrs,  and  Johnson  vs.  Kbtze,  2  M., 
258,  260,  2^1,  286;  and  Barry  vs. 
Bama  and  Nttdkam,  3  M.,  473. 

'  Brink  vs.  Gaughy  2  M.,  256. 

'  But  sec  Chapter  "  AcHans:' 

*  Trust€a  of  Stoll  vs.  Hope  and 
Munro^  I  M.,  139. 

*  Dunell  and  Stanhridge  vs.  Van  der 
Plak,  I  M.,  140. 


•  Sec  Chapter  "  Defaults:' 

'  Nourse  vs.  Steyn^  wfe  of  Griffiths, 
I  M.,  23. 

•  Smufs,   Lomv  &*  Co,  vs.   Coetzce, 
B.  for  1876,  p.  55. 

•  Orphan  Chamber  vs.  Serteyn  and 
othersy  I  M.,  25. 

*•  Nordefi  vs.  Magadas,  I  M.,  45. 
"  Anderson  and  Murison  vs.  DaiUy 
and  Lutley^  3  J.,  263. 
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costs  where  the  plaintiff  and  defendant  lived  in  different 
towns,  though  the  amount  sued  for  was  very  small.^  In  this 
case  the  Court  was  disposed  to  grant  only  Magistrate's  Court 
costs  on  account  of  the  debt  being  so  small  (;^I2),  but  after 
consultation  they  held  that  the  legislature  had  placed  this 
beyond  their  discretion,  and  they  had  no  option  but  to  grant 
Supreme  Court  costs.  Since  then  there  have  been  many 
decisions,  under  similar  circumstances,  for  very  much  smaller 
amounts.^ 

Provisional  sentence  cannot  be  claimed  on  a  summons 
when  the  power  to  sue  is  signed  by  one  only  of  two  trustees, 
nor  would  his  assertion  that  he  signed  "for  self  and  co- 
trustee" be  sufficient  to  obviate  the  difficulty;^  and  it  has 
been  refused  also  against  a  person  who  signed  as  "  Executor 
q^J*  without  adding  what  estate  he  represents/ 

Provisional  sentence  will  be  refused,  if  it  can  be  proved 
by  the  defendant  that  the  plaintiff  had  agreed  to  give 
him  time,  pactum  de  non  petendoy  and  not  to  claim  pay- 
ment till  after  a  certain  period,  or  the  happening  of  a  certain 
event* 

Formerly  provisional  sentence  has  been  refused  on  an 
accommodation  note  paid  at  maturity  by  the  plaintiffs  who 
were  not  parties  to  the  notes,  and  they  being  the  purchasers 
of  such  an  overdue  note  took  it,  therefore,  subject  to  all  its 
equities,  and  had  no  better  title  than  the  transferor,  the 
accommodation  maker ;  *  and  so  also  was  sentence  refused 
though  the  accommodation  note  was  purchased  by  the 
plaintiff  before  it  became  due  ;  ^  nor  can  the  plaintiff  recover 
against  the  accommodation  maker  where  the  note  has  been 
given  contrary  to  public  policy,  for  instance,  in  lieu  of  forged 


^  ^.  vs.  B.t  B.  for  1868,  240. 

*  Sluiter  and  Neser  vs.  Metcalfe 
I  C.  T.,  46. 

'  Est,  Trustees  Doddty  King  6»  Co, 
vs.  Watson^  i  M.,  140. 

*  Eldndge  vs.  Wid<no  Wicht^  B.  for 
1870,  p.  6. 

*  Sande,  I,  8,  3 ;  and  Rmix  vs. 
Executors  of  Roos^  Searight  <&•  Co,  vs. 
Lawton;  Dickson^  Bumie  ^  Co,  vs. 
Lawton  ;  Barrodailes  6^  Co,  vs.  Lawton^ 
I  M.,  89,  105,  109  and  no;  also 
Hansen    and  Schroder    vs.    Pauling, 


decided     in     December,      1885,     not 
reported. 

•  Clear  vs.  Barling,  l  J.,  401 ;  and 
Miller  vs.  Clear  and  Exor,  of  Glynn^ 

I  Ji  407. 

'  Hudson  vs.  Kirsten,  1  S.,  249; 
Piton  vs.  Exors,  of  Beyers,  B.  for  1876, 
p.  128 :  Watson  vs.  Solomon,  B.  for 
1876,  p.  158;  Trustees  of  SUUenbosch 
Bank  vs.  Mybttrgh,  B.  for  1876,  p.  206  ; 
and  Simpson^  N.O,  vs.  Natidi,  2 
E.D.C.,  192. 
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notes,  or  to  avoid  disclosure  of  a  crime.*    But  now,  by  the 
Bills  of  Exchange  Act,  No.  19  of  1893,  Sec. 


^'an  accommodation  party  is  liable  on  a  bill  to  a  holder  for  value, 
\diether,  when  such  holder  took  the  bill,  he  knew  such  party  to  be  an 
acGommodation  or  not." 

Provisional  sentence  has  been  refused  also  on  an  account 
signed  by  an  agent  shewing  that  he  was  indebted  to  his 
principal  in  a  certain  sum,  but  the  correctness  of  which 
account  was  disputed  by  the  principal,  who  yet  sued  for  the 
amount  shewn  to  be  due,  and  because  the  summons  contained 
the  words — 

*' without  prejudice  to  any  other  and  further  claim  which  the  plaintiff 
might  have  against  the  defendant  in  respect  of  over  charges  and 
wrongfiil  deductions  for  commission  and  interest."  ^ 

Provisional  sentence  has  been  refused,  with  costs  against 
the  plaintiff,  because,  before  issue  of  summons,  he  knew  that 
the  case  could  not  be  decided  on  provision  in  consequence 
of  alleged  fraud,  and  thereby  unnecessarily  incurring  costs 
of  affidavits  in  opposition ;  ^  and  it  has  been  refused  with 
costs»  for  the  plaintiff,  when  the  costs  have  been  incurred 
through  the  defendant's  improper  conduct.^ 

Provisional  sentence  has  also  been  refused  on  a  summons 
claiming  the  purchase  price  of  certain  land  which  had  been 
sold  by  public  auction,  the  auctioneer  representing  the  land 
to  be  near  the  Retreat  Station  whereas  it  was  four  miles 
distant*^ 

When  the  acceptor  and  the  drawer  and  endorser  of  a 
bill  of  exchange  are  summoned,  provisional  sentence  will  be 
granted  without  the  production  of  a  protest  of  presentment 
or  demand  for  payment  having  been  made  to  the  acceptor ;  ^ 
nor  is  presentment  at  the  specified  place  of  payment  necessary 
to  entitle  the  holder  of  the  bill  to  maintain  action  on  it  against 
an  acceptor  for  payment^ 

*  Harris  vs.  Ex9r,  of  Krige,  2  J.,  *  McDonald  vs.  Armstrong  «Sr»  Co,, 
399«                                                             3  E.D.C.,  91, 

^  Iliddingh  vs.   S.  A.  Association,  »  Crews  vs.  Zweigenhaft,%  C,T.,i^'^, 

3  J.,  298.  •  Muller  vs.    Van  Oudtshoom  and 

*  Pauresmith  Board  of  Executors  vs.       Colander,  2  M.,  236. 

Jlannam,  A rcAiktld  6f*  Co.,  ^E.D.C,  '   Williams    6*    Co.     vs.    Parmer 

127.  2  M,,  238.  ' 
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But  no  costs  will  be  allowed  for  a  notarial  protest  on  a 
summons  against  the  maker  of  a  promissory  note  where  no 
particular  place  of  payment  is  mentioned  in  the  note ;  and 
where  a  place  of  payment  is  mentioned  in  the  margin, 
or  at  the  foot  of  the  note,  or  after  the  sig^nature,  it  is  con- 
sidered as  merely  directory,  and  no  costs  of  protest  will  be 
allowed  ;  but  if  the  place  of  payment  is  mentioned  in  the 
body  of  the  note,  then  the  costs  for  protest  will  be  allowed.* 
And  the  costs  of  only  one  protest,  not  two,  will  be  allowed  on 
two  notes  by  defendant  to  plaintiff  payable  at  same  time 
and  place.*  No  protest  whatever  is  necessary  if  the  note  is 
made  payable  at  the  place  of  business  or  residence  of  the 
plaintiff,'  and  it  is  immaterial  to  granting  provisional 
sentence  whether  the  presentment,  when  necessary,  preceded 
or  followed  the  summons/ 

Though  as  a  general  rule  provisional  sentence  cannot  be 
granted  on  extracts  or  copy  documents,  and  the  plaintiflf 
is  bound  to  exhibit  the  original  when  demanded  by  the 
defendant,  yet  such  sentence  can  be  given  on  an  extract  or 
copy  of  the  document  which  has  been  duly  collated  with  the 
original  and  authenticated  by  a  notary  public  in  the  presence 
of  a  witness.  But  the  plaintiff  must  prove  that  the  original 
has  been  lost  through  fire,  deluge,  robbers,  or  any  other  mis- 
fortune or  casualty,  and  he  must  undertake  also  that  in  the 
event  of  the  original  being  afterwards  produced  he  will  not 
claim  upon  it.  Some  doubt  seems  to  have  existed  upon  this 
point  among  the  older  writers,  but  the  majority  of  the  later 
ones  are  agreed,  and  among  them  Vroman,  who  mentions 
a  case  in  which  the  Supreme  Court  of  Holland,  in  May,  1586^ 
gave  provisional  sentence  on  an  authenticated  copy.* 

But  now,  by  Sec.  67  of  Act  19  of  1893,  the  holder  of  a 
bill  may  apply  to  the  drawer  and  compel  him  to  give  him 


*  Hodgson  <5r»  Co,  vs.  Nefdt,  B.  for 
1876,  p.  163. 

*  Rvall   and   King    vs.    Hann^    3 
E.D.C.,  300. 

*  Sckaffner  vs.  Myburgh,  B.,  1876, 
p.  14. 

*  OrUntal    Bank     Corporatunt     vs. 
Shaw  and  Hofiey,  I  E.D.C.,  187. 

'  Bellutn   Juridicum,   Cas.    52  and 
<le<1.  65  ;  Sande,   I,  8,  3 ;  Merula,  4, 


37,  2,  3,  c,  &  g.,  and  4,  66,  4,  2,  3,  4, 
and  notes  ;  Loeniui:,  36  and  98  ; 
Vroman,  3,  15,  4,  and  noles ;  G.  P. 
B.,  Vol.  2,  p.  698,  §  18,  and  p.  719, 
§  68:  Kersteman,  Chap.  22,  p.  339; 
Lybrecht,  Vol.  2,  Chap.  42 ;  Huber 
Hed.  Regts.,  Vol.  2,  Chap.  26,  §§  30 
to  39  ;  analogy, — Twentyman's  'Irus- 
tees  vs.  Botma,  6  J.,  126. 
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another  bill  of  the  same  tenour.  Hence,  by  inference,  from 
this  and  the  following  section  (68)  provisional  sentence  can- 
not now  be  granted  on  a  copy  of  a  bill  of  exchange  or 
promissory  note.  But  this  Act  applied  only  to  bills  of 
exchange  and  promissory  notes,  and  not  to  any  other  kind 
of  liquid  document,  as  to  which  the  old  law  is  still  in 
force.  But  protest  may  be  made  on  a  copy  of  a  lost  or 
destroyed  bill.* 

The  Supreme  Court  has  refused  to  grant  provisional 
sentence  against  a  person  who  had  signed  a  bill  by  crosses 
Aus,  X  X  X»  2md  even  refused  to  receive  parole  evidence 
that  these  crosses  were  made  by  him.^  It  may  be  considered 
presumption  on  my  part  to  dissent  from  a  judgment  of  the 
Supreme  Court,  but  I  question  whether  this  decision  did  not 
construe  the  rule  too  strictly.  In  the  summons  the  defendant 
is  called  upon  to  deny  his  signature.  He  chooses,  either 
purposely  (and  this  is  frequently  done  to  avoid  imitation),  or 
because  he  cannot  write,  to  make  certain  marks  or  sig^s  or  a 
few  dashes  of  the  pen,  which  shall  represent  his  signature,  or 
at  any  rate  his  acknowledgment  of  the  debt.  If  he  does  not 
appear  to  deny  and  disprove  the  alleged  signature,  then  those 
marks  or  signs,  if  there  \s  prima  facie  nothing  to  the  contrary, 
should  as  much  be  taken  to  be  genuine  and  to  represent  the 
defendant's  signature  as  that  of  a  wholly  illegible  signature, 
of  which  there  are  a  good  many.  The  word  ^*  subscribere,'' 
whatever  may  have  been  its  original  meaning  among  the 
ancient  Romans,  has  since  been  accepted  in  the  sense  that 
a  person  need  not  literally  "  underwrite  "  or  **  subscribe  "  his 
name,  because  there  never  was  any  compulsion  for  a  person 
to  write  legibly ;  he  may  write  the  best  way  he  can,  or  make 
any  mark  or  sign  that  he  pleases  which  shall  represent  his 
signature.  This  mark  or  sign  is  usually  by  crosses,  though 
any  others  may  be  made ;  and  the  making  of  a  cross  (X) 
has  its  origin  from  the  teachings  of  the  ancient  Church,  that 
if  a  mark  or  sign  has  to  be  made  it  should  be  the  sign  of 
the  cross.  But  provisional  sentence  has  of  recent  years  been 
given  in  the  Supreme  Court  on  notes  signed  in  Arabic  or 
Hindostani,  the  alleged  signatures  to  which  looked  more  like 

*  §  49  (7)'  *  Car  stem  vs.  Hendricks,  I  M.,  64. 
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the  scrawls  of  a  little  child  first  attempting  to  write  than  that 
of  an  Arabian  or  Indian  merchant 

From  the  examples  above  given  for  and  against  the 
demands  for  provisional  claim  it  will  be  seen  that  while  our 
Courts  adhere  strictly  to  the  principles  of  the  Dutch  law, 
that  liquid  proof,  in  writing,  of  a  debt  due  is  required  to 
obtain  provisional  sentence,  the  party  who  wishes  to  oppose 
the  sentence  must  satisfy  the  Court,  no  matter  what  the 
nature  of  his  proof  or  evidence  may  be  (whether  documentary 
or  otherwise,  and  whether  upon  facts  or  points  of  law),  that 
prim&  facie  his  allegations,  if  proved  in  the  principal  case, 
and  if  they  cannot  be  answered  or  satisfactorily  explained  by 
the  plaintiff,  will  ensure  his  success  at  tlte  tried} 

In  the  case  of  Simson  &  Co.  vs.  Fleck, ^  it  is  stated  that 
when  the  plaintiff  has  withdrawn  a  provisional  summons  he 
cannot  proceed  de  novo  until  the  costs  of  the  former  summons 
have  been  paid,  and  this  payment  should  be  made  before  any 
fresh  proceedings  are  initiated.  But  the  Supreme  Court  held 
that  this  case  is  wrongly  reported,^  and  that  on  reference  to 
the  original  record  it  was  found  that  there  was  a  special  order 
as  to  costs  which  the  report  does  not  say.*  So  too  if  pro- 
visional sentence  has  been  refused  with  costs,  the  plaintiff  is 
unable  to  proceed  with  the  principal  case  until  defendant's 
costs  are  paid  ;  nor  can  the  defendant  proceed  with  the 
principal  case,  when  provisional  sentence  has  been  granted 
against  him  with  costs,  until  he  shall  have  paid  the 
plaintiff's  costs. 

As  a  general  rule  there  is  no  appeal  from  a  provisional 
sentence,  nor  indeed  is  there  against  any  interlocutory 
sentence,  except  only  when  the  consequence  is  one  of 
infamy  and  otherwise  irreparable.^ 

It  is  singular  that,  though  special  rules  have  been  made 
fixing  the  provisional  days  during  vacation,  there  is  no  rule 
fixing  those  days  in  term,  and  yet  that  Thursdays,  in  term, 

^  Raubenheimer  vs.  Campher,  B.  for  '  See    Marincowiis   vs.   Mathys,   5 

1874,  p.  7 ;  Piton  vs.  Exors.  of  Beyers,  C.  T.,  299. 

B.  for    1876,    p.    128 ;     Watson    vs.  *  See  Chapter  **  Costs:' 

Solomon,  Ibid,  p.  158 ;  Trustees  Stel-  •  G.P.B.,   Vol.   2,    p.    767,    §    3 ; 


lenbosch   Bank    ys.    Myburgh,    Ibid,      Lybrecht,  Vol.  2,  Chap. 42,  §3  ;  Ker- 
206.  steman,  Chap.  22,  p.  338 ;  Set 

'  2  M.,  255.,  Notes  to  Grotius,  Vol.  2,  p.  461. 
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should  be  observed  as  provisional  sentence  days.  No  trace 
can  be  found  at  the  Supreme  Court  office  from  what 'date 
Thursdays  were  set  apart  for  provisional  days,  in  term.  All 
we  know  is  that  it  has  been  the  practice  of  the  Court  for  a 
very  long  time  past  Probably  (and  I  account  for  it  in  this 
way,  because  of  so  many  other  unpublished  orders  in  the 
olden  days)  the  Court  intimated,  without  publishing  a  rule, 
that  for  Thursdays  only,  in  term  time,  must  provisional  cases 
be  set  down  ;  of  course  the  Court  can  on  the  return  day  of 
the  summons,  and  it  frequently  does,  appoint  a  special  day  to 
go  into  a  contested  provisional  case.^ 

The  provisional  days,  as  fixed  during  vacation,  are  in  the 
Supreme  and  E.  D.  Courts  the  12th  of  every  month  in  which 
no  term  begins  or  ends.^  In  the  High  Court  in  Griqualand 
West  the  provisional  days  are  January  15,  April  15,  July  15, 
and  October  15.^  The  terms  are  fixed  for  the  Supreme  Court 
by  the  265th,  for  the  E.  D.  Court  by  the  ist,  and  for  the 
High  Court  of  Griqualand  by  the  381st  Rules  of  Court. 

A  provisional  sentence  becomes,  as  already  stated,  ipso 
facto  final  by  a  confession  of  judgment ;  it  becomes  final 
also,  and  no  proceedings  can  be  taken  to  upset  it,  if  within 
one  month  after  the  levy  made  under  the  writ  of  execution, 
or  if  within  one  month  after  having  satisfied  the  judgment 
without  the  issue  of  a  writ,  the  defendant  does  not  enter 
appearance  to  answer  the  action,  and  the  security  given  by  the 
plaintiflf  in  such  a  case  becomes  ipso  facto  void.^  This  Rule 
applies  to  the  three  higher  Courts,  but  not  to  the  Circuit 
Courts.  As  to  the  latter  Courts,  a  provisional  sentence 
becomes  final  at  the  expiration  of  one  year  after  the  execution 
thereof,  unless  within  that  period  proceedings  be  taken  by  the 
defendant  for  the  reversal  or  alteration  of  it*  But  suppose 
that  no  payment  is  made  by  the  defendant,  and  no  writ 
issued  by  the  plaintiff,  by  virtue  of  the  judgments  of  any  of 
the  Courts  named,  when  does  a  provisional  sentence  become 
final?  For  the  three  higher  Courts  there  is  no  provision 
made,  nor  is  there  any  by  the  law  of  Holland  except  the  usual 

*  Louw  ▼&    Harris  and  Freeman,  *  Rule  385. 

B.  for  1876,  p.  143.  *  Rule  of  Court  329^. 

*  Rules  253  and  272.  *  Rule  179. 
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prescriptive  period  of  a  third  of  a  centur>'.  The  only  way, 
therefore,  to  prevent  the  decree  remaining  provisional  is  either 
to  get  the  defendant  to  confess  judgment,  or  after  judgment 
to :  execute  the  writ  and  levy.  But  a  provisional  sentence 
obtained  in  a  Circfuit  Court  may,  upon  the  summons  of  the 
plaintiff^  be  made  final  by  any  subsequent  Circuit  Court  for 
the  same  district,  and  the  security  for  restitution  given  by  him 
be  cancelled.^ 

Formerly  a  judgment  became  superannuated  after  the 
lapse  of  a  year,  and  this  has  led  some  to  the  conclusion  that 
the  sentence  thereby  becomes  final ;  but  all  that  is  hereby 
meant  is,  that  no  writ  of  execution  can  issue  after  the  lapse 
of  a  year  unless  the  sentence  be  first  revived.  Now  no 
judgment  of  any  of  the  higher  Courts  named  becomes  super- 
annuated until  after  the  lapse  of  six  years.^ 


I)e  Restituendo  Bond  after  levy  of  a  provisional  sentence,  if  tlu  defauiant 

wants  to  go  into  the  principal  case. 

Know  all  nien  by  these  presents.  That  I, . . . .  A.B. . .  .  of . . . .,  am 
held  and  firmly  bound  to  CD.  of  .  .  .  .  in  the  sum  of  ;^  . . . .  sterling,  to 
be  paid  to  the  said  CD.  his  executors,  administrators,  or  assigns,  for  which 
payment,  to  be  well  and  truly  made,  I  bind  myself,  my  heirs,  executors, 
administrators,  or  assigns  firmly  by  these  presents  under  my  hand  this 
....  day  of  ...  • 

Whereas  on  the  ....  day  of ... .  E.F of ... .  did,  by  sentence 

of  the  ....  Court  of  .  .  .  .,  recover  provisionally  against  the  said  CD. 
the  sum  of  £  ,  .  .  ,  sterling  with  interest  and  costs  by  him  about  his  suit 
in  that  behalf  expended  :  And  whereas  the  Sheriff  has  levied  by  virtue 
of  the  said  sentence  the  sum  oi£  ....  sterling,  and  whereas  the  said  CD. 
has  required  security  for  the  restitution  thereof  if  in  the  principal  case  the 
said  sentence  shall  be  reversed. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  sentence 
shall  in  the  principal  case  be  reversed,  then  the  above-named  E.F.  shall 
pay  to  the  said  CD.,  his  heirs,  executors,  administrators,  or  assigns,  the 
said  first-mentioned  sum  of  money,  or  such  part  thereof  as  the  ...  . 
Court  may  adjudge,  or  if  the  said  judgment  or  sentence  should  be 
confirmed,  then  this  Bond  shall  be  null  and  void,  otherwise  to  be  and 
remain  in  fiill  force,  virtue  and  effect. 

Thus  done,  &c. 

\  Rules  i8o  to  184.  the  Magistrates'  Courts.     See  Chapter 

Rule  370,   which  applies  also  to       ''Superannuation:^ 
Circuit  Courts,  but  does  not  apply  to 
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CHAPTER   V, 

OK  SUMMONSES  IN  FBOVISIONAIi  CAS3B8. 

All  the  requisites  of  a  summons  mentioned  under  the  Chapter 
of  **  Summonses  in  General'*  are  applicable  also  to  summonses 
in  provisional  cases.  But,  in  addition  thereto,  summonses  in 
provisional  cases  require  some  further  particulars,  which  will 
here  be  briefly  stated. 

There  is  in  several  respects  a  close  similarity  between  the 
subject  of  the  previous  chapter  and  the  subject  of  this ;  the 
two  should,  therefore,  be  studied  and  compared  together,  to 
thoroughly  understand  both  and  to  appreciate  their  differences. 

Tt  is  in  the  very  essence  of  a  summons  in  a  provisional 
case  that  the  defendant  should  be  called  upon  to  acknowledge 
er  deny  his  signature  to  the  document  sued  upon  ;^  and  if  he 
has  signed  by  his  cross  (thus  X)i  ^^  ^V  ^^V  other  mark  or 

sign  (as,  for  instance,  ^y^  or  @,  or ),  he  should  be 

called  upon  also  to  acknowledge  or  deny  his  cross,  mark,  or 
sign  to  the  document  sued  on  ;  and  if  he  fails  to  appear,  the 
signature,  cross,  mark,  or  sign  will  be  held  to  be  tacitly 
acknowledged  by  him  as  genuine.  And  if  another  person  has 
signed  for  him  he  should  be  called  upon  to  acknowledge  or 
deny  that  party's  signature,  his  authority  to  sign  for  him,  and 
his  qualification. 

The  defendant  should  be  called  upon  also  to  plead  to  the 
provisional  claim  of  the  plaintiff,  and  to  join  issue  thereon  ; 
and  also  to  plead  to  the  validity  of  the  debt  sued  upon.^ 

If  an  executor  is  summoned  he  should  be  called  upon 
also  to  acknowledge  or  deny  the  signature  of  the  deceased  to 

^   Villiers  vs.  Admdarffy  I  M.,  123. 
*  bande  i,  8,  i ;  and  Rule  of  Court  12. 
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the  document  sued  on ;  ^  and  if  the  signature  be  denied  it 
may  be  proved  by  comparing  the  writings  of  the  deceased 
with  the  signature,  or  by  parties  who  either  saw  the  deceased 
write  his  signature  or  who  heard  him  acknowledge  such  a 
debt  or  obligation.^ 

When  a  summons  is  issued  on  an  authenticated  copy 
document,^  the  defendant  must  be  called  upon  to  acknowledge 
or  deny  the  correctness  of  the  copy  sued  on,  and  that  he 
signed  the  original.* 

If  a  person  sues  in  his  representative  capacity,  though  in 
a  provisional  case,  he  must  prove  the  capacity  or  qualification  ^ 
in  which  he  sues.*  For  instance,  if  he  sues  as  executor  he*- 
should  prove  his  executorship  by  his  letters  of  administration  ; : 
if  he  sues  the  defendant  in  his  capacity  as  executor,  he  should  ] 
prove  it  by  the  defendant's  letters  of  administration  or  a  1 
certificate  thereof  by  the  Master ;  if  the  trustee  of  an  insolvent . 
estate  sues  or  is  sued,  his  capacity  must  be  proved  by  his 
certificate  of  appointment ;  and  so,  in  each  case,  every  person's 
i  capacity  must  be  proved  by  the  best  evidence  at  hand. 

A  power  to  sue  should  be  signed  by  all  the  trustees,  and 
even  if  one  signs  for  "self  and  co-trustee"  without  special 
authority,  it  is  insufficient  to  support  a  summons  in  a  pro- 
visional case.^  The  same  rule  applies  to  executors,  and  of 
course  also  whether  they  or  the  trustees  are  defendants.  Nor 
can  provisional  summons  be  issued  against  an  executor  who 
merely  signed  a  note  q.q.  without  specifying  the  estate.^ 

The  omission  of  the  word  ^* provisional "  before  the  word 
"  claim "  in  a  summons  in  a  provisional  case  is  fatal  to  the 
summons  ;  for  instance,  if  one  merely  calls  upon  the  defendant 
to  "  plead  to  his  claim,"  instead  of  saying  to  the  **  provisional 
claim,*'  of  the  plaintiff,  the  summons  is  void  ab  initio,^ 

The  summons  should  sufficiently  describe  the  document 
sued  upon,  so  that  there  can  be  no  mistake  or  doubt  as  to 
which  one  is  meant ;  for  instance,  the  nature  or  title  of  the 

^  Sande  i,  8,  i ;  and  Grotius  3,  5,  5.  ^  Sande  i,  8,  3. 

*  Wassenaar,  I,  6,  13.  •  Trustees  of  Dodds^  King  6*  Co,  vs. 

*  See    Chapter    *^*  Provisioftal  Sett-       JVatson^  i  M.,  140. 

teHce,""  •  Eldridgev^,  IVicht,  B.  1870,  p.  6. 

*  Merula  4,  66,  4,  §§  2,  3,  4,  and  ■  Horsi-vs,  De  Villiersy  I  M.,  126. 
notes. 
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document  should  be  stated,  whether  it  is  an  ''acknowledg- 
ment of  debt,"  or  "  pmmissory  note,"  or  an  **  undertaking  to 
pay,"  or  an  "  I.O.U.,"  or  "cheques,"  or  "bills  of  exchange,"  or 
a  *•  lease,"  or  a  "  bond,"  or  "  conditions  of  sale,"  or  whatever 
else  it  may  be;  the  date  should  also  be  given,  and  the 
amount ;  by  whom  signed,  and  in  whose  favour  ;  and  if  there 
are  endorsers  or  cessionaries  through  whom  the  plaintiff 
acquired  his  title,  their  names  should  also  be  stated,  and  the 
summons  should  aver  the  endorsements  or  cessions.^ 

In  a  note  made  payable  to  "  A  "  or  bearer  no  endorsation 
is  necessary  to  vest  the  right  in  the  note  in  the  plaintiff.^ 

A  provisional  summons  has  been  held  defective  on  account 
of  an  insufficient  description  of  the  judgment  of  an  inferior 
Court  on  which  provisional  sentence  was  claimed,  in  that  it  did 
not  state  the  district  of  the  Court  that  had  given  the  sentence.^ 

A  provisional  summons  must  contain  the  date  of  its  issue, 
and  the  day,  hour,  and  place  for  the  defendant's  appearance ;  ^ 
and  it  may  be  issued  at  any  time  in  or  out  of  term,  but  can 
be  made  returnable  only  on  a  day  set  apart  for  provisional 
sentence.^ 

A  true  copy  of  every  document  sued  upon  in  a  provisional 
case  should  accompany  the  summons,  and  be  served  on  the 
defendant  at  the  same  time  with  the  summons,  and  the  Sheriff 
should  make  a  return  to  that  effect.*  Any  material  variance 
between  the  original  and  the  copy  served  is  fatal  to  the 
summons  and  bad  service,  and  summons  must  be  issued  de 
novo. 

As  to  what  constitutes  a  material  variance  must  depend 
upon>  the  nature  of  each  case.  For  instance,  the  omission 
from  the  copy  served  on  defendant  of  an  intermediate  cession, 
though  erased  by  cross  lines,  was  considered  a  material 
variance  from  the  original ;  ^  and  where  the  defendant  was 
described  in  the  summons  as  "  M.  de  Kock,  Joseph  son,"  while 
the  copy  bond   upon  which  he  was  sued  described  him  as 

1   WMuUr  vs.  Van  Hellings,  HavU  ^  Rules  12,  170^  329. 

and  Mattktwt  TS.  SauntUrs  and  John-  ^  Rales  10,  12,  272.    ' 

stone,  Stufgis  vs.   Morris^  Moore  vs.  *  WolkuUry^  Heliings^  I  M.,  116. 

AUxandeTj  I  M.,  116,  121,  122.  '  Serrurier  ts.   Executor  of  Cauiz, 

*  Brink  y%,  Napier,  I  M.,  119.  I  S.,  106. 

'  Afalan  ts.  Tkeron,  I  M.,  123. 


92         ON  SUMMONSES  IN  PROVISIONAL   CASES, 

**  Josias  son,*'  the  Court  held  the  variance  fatal  to  the 
summons ;  ^  again,  provisional  sentence  was  refused,  on  the 
ground  of  fatal  variance,  on  a  summons  which  described 
the  note  sued  on  as  being  dated  the  wth  April,  whereas  it 
was  dated  the  \2th  April  ;^  so  also  where  the  copy  of  the 
note  served  on  the  defendant  gave  the  amount  of  the  note  in 
these  words,  "  the  sum  of  and  ten  pounds,"  &c.,  whereas  the 
note  was  for  ;^i  lo,  &c.,  and  though  this  note  was  correctly 
described  in  the  summons,  the  Court  held  the  variance 
between  the  copy  served  and  the  original  note  material,  and 
sufficient  to  refuse  provisional  sentence  upon.^ 

On  the  other  hand,  where  the  defendant's  signature, 
"  Baumgardt/*  to  a  promissory  note  was  so  written  that  the 
last  two  letters  bore  a  greater  resemblance  to  ett  than  to  dt^ 
though  after  a  careful  inspection  it  could  be  read  as  dt^  and 
in  the  copy  of  the  note  served  on  the  defendant  the  name  was 
written  "  Baumgar^//,"  while  in  the  summons  the  note  was 
described  as  being  signed  by  "  Baum^ardt,"  the  Court  held 
the  differences  between  the  actual  name  and  that  set  forth  in 
the  copy  note  served  and  mentioned  in  the  summons  as  an 
immaterial  variance,  and  gave  provisional  sentence.^ 

It  is  not  necessary  that  a  copy  of  the  protest  for  non- 
payment of  a  bill  or  note  should  accompany  and  be  served 
with  the  summons ;  ^  nor  is  it  necessary  that  a  copy  of  the 
certificate  of  registration  on  the  bond  should  be  served ;  ®  nor 
is  it  necessary  to  sen'^e  the  record  or  an  office  copy  of  any 
judgment  of  the  Supreme  or  Circuit  Court  which  shall  be 
required  to  be  produced  at  the  hearing  of  a  case  ;  ^  nor  of  any 
Magistrate's  Court ;  but  nevertheless  a  certified  copy  of  the 
judgment  and  return  to  writ  of  a  lower  Court  should  be 
produced  when  provisional  sentence  is  asked  for  in  a  higher 
Court ; '  nor  is  it  necessary  to  serve  on  the  defendant  a  copy 
of  the  affidavit  by  which  it  is  to  be  proved  that  the  notice 
calling  up  the  bond  had  been  given  to  him.* 

*  RUhter  vs.  De  Kock^  i  M.,  117.  •  Borcherds  vs.  De  Wrf,  I  M.,  iiS. 
«  Ruddvs.  Tkenm,  i  S.,  76.  '  A.  vs.  B,,  I  M.,  I18. 

^  Atkinson  vs.  Norden,  I  M.,  1 20.  •  De   Villiers  vs.    Cruywagen^  and 

*  Brink  vs.  Napier^  I  M.  119.  Tredgold  ys,  Leeuwner^  I  M.,  28,  29. 

*  Rem  vs.    Van   der  P^l  and  De         •  NederlamCs  Executors  vs.  Gnade^ 
RaubaiXt  I  M.,  118.  i  M.,  119. 
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The  plaintiff  having  two  distinct  claims  against  the  defen- 
dant, one  liquid  and  the  other  illiquid,  may  sue  the  defendant 
on  them  in  one  summons,  and  on  the  return  day  of  the 
summons  pray  for  provisional  sentence  against  him  on  the 
liquid  claim,  while  he  proceeds  separately  with  the  principal 
case  on  the  illiquid  claim  in  the  same  way  as  if  there  had  been 
two  separate  and  distinct  summonses,  one  for  each  clatm.^  In 
this  dual  summons,  while  calling  upon  the  defendant  to  plead 
to  the  provisional  claim,  &c  (the  usual  provisional  summons), 
the  summons  should  add  that  upon  the  illiquid  claim  the 
plaintiff  will  proceed  in  the  usual  manner  provided  by  the 
Rules  of  Court  for  such  cases.  The  object  is  to  save  the 
defendant  the  cost  of  two  summonses,  and  to  prevent  the  un- 
necessary splitting-up  of  actions. 

Where  two  summonses  on  separate  promissory  notes  had 
been  taken  out  on  the  same  day  by  the  plaintiff  against  the 
defendant,  though  provisional  sentence  was  granted  on  both 
notes,  the  costs  of  only  one  summons  were  allowed.^ 

A  summons  for  the  payment  of  a  promissory  note  cannot 
legally  be  issued  out  of  the  office  of  the  Registrar  of  the 
Court  on  the  day  on  which  the  note  became  payable.^ 

Interest  can  be  claimed  in  the  summons  from  the  day  of 
payment  specified  in  the  instrument  of  debt  sued  upon, 
although  no  demand  had  been  made,  and  although  the 
instrument  does  not  stipulate  for  interest ;  ^  but  unless  the 
document  sued  on  stipulates  what  shall  be  the  rate  of  interest, 
then  only  six  per  cent  can  be  claimed.^  No  compound 
interest  can  be  charged  in  the  absence  of  a  special  agreement 
to  that  effect.*  In  the  Roman  law  this  is  called  ^'anota- 
cismtis^'* '  and  the  interest  must  never  exceed  the  capital.^ 

The  plaintiff,  in  case  he  sues  upon  a  mortgage  bond,  may 
in  the  summons  call  upon  the  defendant  to  shew  cause  why 
the  property  specially  mortgaged  by  the  bond  shall  not  be 
declared  executable  for  the  sum  demanded,  whether  it  be  the 

*  Merula  4,  24,  6  &  7 ;  and  4,  37,  2,  *  Dyason  vs.  Ruihvin^  3  S.,  28a. 
16.                                                                     •  Jleineman  vs.  Barnes^  6  C.T.,  lo^-- 

-  Simian  vs.  NauaU^  2  E.D.C.,  156.  '  Code  4,  32,  28. 

'  Thalwitser  vs.  Sparmantty  2  M.,  •  V.  D.  K.,  549.     See  also  Hiydttu- 

289.  rych  vs.  du  Preez^  7  C.  T.,  I. 

*  Thibart  vs.  Tkibari,  3  M.,  472. 
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capital  or  the  interest,  or  both.^  But,  in  its  discretion,  the 
Court  has  refused  to  decree  execution  against  the  landed  pro- 
perty where  the  summons  was  for  the  interest  only.^  Of 
course,  if  the  plaintiff  can  satisfy  the  Court  that  the  defendant 
has  not  sufficient  movables  to  meet  the  interest,  the  decree 
for  execution  against  the  property  mortgaged  will  be  granted. 

When  the  landed  property  has  been  Ideclared  executable, 
there  is  nothing  to  prevent  the  writ  being  issued  against  the 
immovable  property  as  well  as  against  the  goods  and  chattels 
of  the  defendant^ 

In  summoning  a  person  for  provisional  sentence  on  con- 
ditions of  sale  and  purchase  of  landed  property,  the  summons 
should  tender  transfer  of  the  property  sold,  and  the  plaintiff 
should  tender  also  compliance  with  all  the  conditions  of  sale/ 
If  the  purchaser  sues  for  transfer,  he  should  tender  the 
purchase-money  in  the  summons,  and  compliance  in  other 
respects  with  the  conditions  of  the  sale  on  getting  transfer. 

It  should  be  averred  in  the  summons  against  an  acceptor 
of  a  bill  of  exchange,  or  maker  of  a  promissory  note,  that  the 
bill  of  exchange  or  promissory  note  upon  which  provisional 
sentence  is  sought  has  been  presented  for  payment  at  the 
place  specified  therein,  and  that  it  has  not  been  paid  ;  and  as 
to  the  acceptor,  the  summons  should  aver  also  presentment 
to  him,  and  that  payment  has  been  refused  by  him.^ 

So  also  in  a  provisional  claim  by  an  indorsee  of  a  bill  of 
exchange,  the  summons  must  aver  the  endorsement ;®  but  it 
is  not  necessary  in  a  provisional  claim  against  the  indorsers  of 
a  bill  of  exchange  to  aver  in  the  summons  that  the  bill  had 
been  presented  for  payment  to  the  acceptor,  and  that  payment 
had  been  refused  ;'  nor  is  it  necessary  to  allege  in  such  sum- 
mons, on  a  document  payable  in  instalments,  that  the  defendant 
had  made  default  in  the  payment  of  the  monthly  instalments.^ 

The  summons  on  a  bond  payable  at  three  months*  notice 

^  Jnd.   Prak.,  2,  6,  5,  and  Merula  AlUn^ham^  and  Norton  vs.  Speck  and 

4*  37f  2,  3.  another^  X  M.,  62  and  65 ;  and  Vervey 

'  Mutual  Life  Assurafice  Society  vs.  vs.  Hanah  Brothers  and  Delly  2  S., 

Niekerk^  3  J-.  3i8.  27a 

'  See  Chapter  **  Writs ^  •  Moore  v^,  Alexander^  I  M.,  122, 

*  Fotuhee  vs.    Van  ElUweCy   I    M.,  "  Rens  ys.  Van  der  Poel  and  another^ 
18.  I  M.,  122. 

*  Simpson     Brothers    6*     Co.     vs.  "  Muller  vs.  De  Kbck,  I  M.,  125.  . 
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should  state  that  the  bond  has  become  due  and  payable  after 
being  duly  called  up  by  a  previous  three  months'  notice  ;  bqt 
when  the  bond  contains  a  clause  that  on  non-payment  of  the 
interest  it  shall  be  due  and  payable  at  once,  it  is  not  necessary 
to  give  notice,  nor  is  it  necessary  to  state  in  the  summons, 
though  it  is  most  frequently  done  in  practice,  that  the  bond 
has  become  due  and  payable  by  reason  of  the  non-payment  of 
the  interest^  If,  however,  the  notice  to  pay  up  the  bond  has 
been  given  by  the  mortgagor  to  the  mortgc^ee,  and  he  fails  to 
pay  at  the  expiry  of  the  notice,  then  the  mortgagee  can  sue 
provisionally  for  the  amount  of  the  bond  and  interest  without 
giving  notice  calling  in  the  bond  f  and  where  an  executor 
has  given  notice  to  creditors  to  lodge  their  claims,  and  the 
mortgagee  has  done  so,  the  latter  can  issue  summons  for  pro- 
visional sentence  on  his  bond  without  giving  the  notice 
required  by  the  bond.^ 

No  claim  should  be  made  in  a  summons  for  provisional 
sentence  for  the  penal  stipulation  contained  in  a  note,  bond,  or 
other  document  sued  on  ;  and  if  any  such  claim  shall  be  made 
it  will  be  surplusage,  and  regarded  as  not  inserted  ;  but  the 
rest  of  the  summons,  if  good,  will  stand. 

There  is  nothing,  however,  to  prevent  the  plaintiff  from 
suing  the  defendant,  and  it  has  sometimes  been  done,  by  way 
of  an  illiquid  claim,  for  the  penal  stipulation,  and  the  Court 
of  Appeal  has  confirmed  a  judgment  of  the  Circuit  Court  of 
Oudtshoom  for  ;^  20  damages  and  costs  in  an  action  for  the 
recovery  of  the  5  per  cent,  penal  stipulation  in  a  note  not  paid 
on  the  due  date.* 

If,  for  whatever  reason,  a  case  should  be  thrown  out  on  the 
summons,  with  costs,  and  it  becomes  necessary  to  summon 
again,  no  fresh  summons  can  be  issued  without  the  costs  of 
the  previous  summons,  and  all  the  proceedings  thereon,  being 
first  paid. 

No  pleadings  are,  as  a  rule,  filed  on  a  provisional  summons. 
On  the  return  day  of  the  summons  judgment  is  prayed  for  in 

*  Fattre  vs.    Wright^    l    M.,    21  ;  '  Southey    vs.    Borcherds,  ExecuUn^ 

MuUer  vs.  De  Kocky  i  M.,  125 ;  and  ofDormehl,  I  M.,  22. 
Hossack  vs.  Haasbroeky  2  T.,  285.  *  Gavin    vs.    Net  and  De   Jager, 

'  Krynauw  vs.  Gtldenhuyseny  i  M.,  decided  Jnlv,  1886,  not  reported. 
2a 
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terms  thereof.  If  the  defendant  denies  the  debt  or  his 
further  liability,  the  denial  is  usually  made  on  affidavit,  but 
with  permission  of  the  Court  it  may  also  be  made  vivA  voce 
on  oath ;  if  he  denies  his  signature,  the  denial  may  also  be 
made  by  affidavit,  but  more  usually  it  is  made  instanter^  by 
calling  witnesses  to  prove  or  disprove  the  signature.  Some- 
times, after  a  couple  of  affidavits  have  been  exchanged 
between  the  parties  as  to  the  denial  of  signature,  it  is  found 
more  convenient  to  call  witnesses ;  or  the  Court  may,  after 
hearing  some  affidavits,  order  that  witnesses  shall  be  called^ 
either  then  or  at  some  future  date  to  be  fixed  by  the  Court. 
The  plaintiff  must  first  produce  some  evidence  as  to  the 
genuineness  of  the  signature,  after  which  the  defendant  pro- 
duces rebutting  evidence.*  Whenever  witnesses  are  called 
the  Court  will  dispose  of  the  case  without  ordering  pleadings 
to  be  filed.  When  the  case  is  heard  only  on  affidavits,  the 
Court  may,  in  its  discretion,  dispose  of  it  or  not  on  the  affida- 
vits, or  order  pleading  to  be  filed,  according  to  the  importance 
of  the  case  and  the  principal  case  to  be  gone  into. 

But  whether  provisional  sentence  has  been  refused  or 
granted,  the  disappointed  party  can  always  go  into  the 
principal  case,  provided  the  refusal  of  the  sentence  is  not 
owing  to  a  bad  or  defective  summons;^  and  the  summons 
used  in  the  provisional  case  will,  if  good,  stand  as  the  sum- 
mons for  the  principal  case  ;  and  the  proceedings  may  take 
place  as  if  provisional  sentence  had  never  been  claimed.^  So 
also  in  the  case  where  a  notice  of  motion  has  been  served,  if 
the  Court  order  the  parties  to  try  by  action  the  matters  in 
dispute  the  notice  will  stand  in  lieu  of  a  summons. 

A  summons  in  a  provisional  case  can  be  made  returnable 
only  on  a  day  set  apart  for  provisional  sentence.* 

The  District  Registrars  have  no  authority  to  issue  a  sum- 
mons for  provisional  sentence  returnable  in  the  Supreme 
Court  under  Rule  of  Court  327.  Their  jurisdiction  is  confined 
to  Illiquid  Summonses.* 

*  See    Chapter    "  Provisional  Sen-  need  not  be  quoted. 

tence,^^  .  *  What  days  these  are,  see  Chapter 

-  Hoi.  Con.,  Vol.  2,  Con.  137.  "  Provisional  Smtaue:^ 
'  Prefatory  Remarks  to  i  M.,  §  8,  *  Woodhead Plant  &»  Co.  y^,Pielersen 

and  a  great  many  cases  since,  \\\nc\\  ^  Co.,6  C.  T.,  497. 
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The  induci<e  of  a  summons  in  a  provisional  case  are  regu- 
lated, in  the  Supreme  Court,  by  the  328th  and  377th  Rules  of 
Court ;  in  the  E.  D.  Court  by  the  249th  Rule ;  in  the  High 
Court  of  Griqualand  by  the  328th  Rule  as  amended  by  the 

343rd. 

From  the  foregoing  remarks  it  will  be  observed  that  the 

essential  requisites  of  a  summons  in  a  provisional  case,  and 

which  are  not  necessary  in  a  summons  in  an  illiquid  case, 

are: — 

(i)  The  defendant  must  be  called  upon  to  acknowledge  or  • 

deny  his  signature,  mark,  or  sig^,  or  the  signature  of  the  ;  • 

deceased  in  case  he  is  sued  as  executor ;  or  the  signature  of 

the  person  who  is  alleged  to  have  signed  the  document  for 

him,  his  qualification,  and  the  authority  to  sign.  '  • 

(2)  He  must  likewise  be  called  upon  to  plead  to  the  1  \ 
provisional  claim  of  the  plaintiff,  and  to  join  issue  thereon  ; 
also  to  plead  to  the  validity  of  the  debt. 

(3)  The    summons    must    contain    a    full  and  accurate} 
description  of  the  document  sued  upon. 

(4)  A  true  copy  of  the  document  sued  on  must  be  attached 
to  and  served  with  the  summons,  and  there  must  be  no 
material  variance  between  the  copy  served  and  the  original. 

(5)  It  should  aver  the  endorsements  or  cessions  through  I 
which  plaintiff  acquires  his  title. 

(6)  When  a  document  is  made  payable  at  any  particular 
place  it  should  be  so  stated  in  the  summons,  and  that  it  had 
been  presented  there  and  payment  refused. 


1 


Summons  for  prorvisional  sentence  on  a  mortgage  bond. 

Edward  the  Seventh^  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the 
Seas,  King,  Defender  of  the  Faith,.  Emperor  of  India.  To  the  Sheriff  of 
the  Colony  of  the  Cape  of  Good  Hope  or  his  lawful  Deputy — greeting  : 

Command  ....  of  ...  .  hereafter  called  the  defendant,  that  justly 
and  without  delay  he  render  and  pay  to  ....  of .... ,  hereinafter  called 
the  plaintiff,  the  sum  of .  .  .  .  which  he  owes  to  and  unjusdy  detains  from 
the  said  plaintiff  upon  and  by  virtue  of  certain  mortgage  bond^  t>Qaring 
date  the  ....  day  of  . . . .,  passed  by  ....  as  the  duly  authorized  ^ent 
of  the  said  defendant,  together  with  the  interest  thereon  reckoned  at  the 
rate  of  ...  .  per  cent,  per  annum,  from  the  ...  .  day  of  .  .  .  .,  which 

H 
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said  bond  has  become  due  and  payable  in  consequence  of  (if  by  reason 
of  non-payment  of  interest,  then  say  so  :  and  if  by  reason  of  having  been 
called  up,  after  three  months*  notice,  then  omit  the  words  "  in  consequence 
of,"  and  after  the  word  '*  payable,"  put  "  after  three  months  notice  having- 
been  duly  given,  calling  up  said  bond,  in  terms  thereof,^ ;  or  if  for  any 
other  reason,  then  state  it,  as,  for  instance,  where  the  defendant  himself 
has  given  notice  that  he  would  pay  the  bond  after  three  months,  then  after 
the  word  "  payable,"  say,  "  by  reason  of  the  defendant  having  given  three 
months^  notice  in  terms  of  the  said  bond  that  he  would  pay  the  same^) ;  as 
it  is  said ;  and  unless  he  shall  do  so,  then  summon  the  said  defendant 
that  he  appear  before  our  Justices  of  our  Supreme  Court  of  our  said 
Colony,  at  Cape  Town,  on  the  ....  day  of  .  •  •  •  at  lo  o'clock  in  the 
forenoon,  to  shew  wherefore  he  hath  not  done  it ;  and  also  to  acknow- 
ledge or  deny  the  signature  (of  .  .  .  .)  affixed  to  the  said  bond  or  his 
qualification,  or  the  validity  of  the  said  debt. 

And  also  summon  the  said  defendant,  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff,  for  payment  thereof,  made  under 
security,  with  costs :  and  at  the  same  time  to  show  cause,  if  any,  why 
the  property  specially  mortgaged  by  the  said  bond  shall  not  be  declared 
executable  for  the  sum  above  demanded ;  to  join  issue  thereon.  And 
serve  on  the  said  defendant  a  copy  of  this  summons,  and  of  the  said 
bond  whereon  the  said  provisional  claim  is  founded;  and  return  you 
then  there  this  summons  with  whatsoever  you  have  done  thereupon. 

Witness  :  The  Right  Honourable  Sir  J.  Henry  de  Villiers,  K.C.M.G., 
our  Chief  Justice  of  the  said  Colony,  at  Cape  Town,  the  ....  day  of 
....  in  the  ....  Year  of  our  Reign. 


Registrar  of  the  Supreme  Court. 
C.  H.  Van  Zyl, 

Plaintiff's  Attorney, 
Cape  Town. 

Summons  for  provisional  sentence  on  a  promissory  note, 

(Heading.) 

To  the  Sheriff,  &c.,  greeting.  Command  A.B.  of  .  .  ,  .,  hereinafter 
called  the  defendant,  that  justly  and  without  delay  he  render  to  CD.  of 
.  .  .  .,  hereinafter  called  the  plaintiff,  the  sum  of  ;^  .  .  .  .  sterling,  which 
he  owes  to,  and  unjustly  detains  from,  him,  upon  and  by  virtue  of  a  certain 
promissory  note  bearing  date  the  •  •  •  •  day  of  ...  .  and  payable  at 
.  ,  .  .,  made  and  signed  by  the  said  A.B.  (if  the  promissory  note  is  signed 
by  a  cross,  then  add  here  the  words  after  A.B.  ^^  by  his  mark,  sign,  or 
cross  ^  to  and  in  favour  of  E.F.,  or  order,  and  endorsed  in  blank  by  the 
latter,  and  by  G.H.,  together  with  the  interest  thereon  from  the  ...  .  day 
of  .  .  •  •  The  said  promissory  note  having,  at  maturity,  been  duly 
presented  at  .  •  .  .,  where  the  same  is  made  payable,  but  payment 
thereof  reftised  for  want  of  ftmds,  and  due  notice  of  its  dishonour  given  to 
the  endorser  thereof. 
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As  it  is  said  ;  and  unless  he  shall  do  so,  then  summon  the  said 
defendant,  that  he  appear  before  our  Justices  of  our  Supreme  Court  of 
our  said  Colony,  at  Cape  Town,  on  the  ...  .  day  of  ....  at  ten  o'clock 
in  the  forenoon,  to  shew  wherefore  he  hath  not  done  it,  and  also  to 
acknowledge  or  deny  his  signature  (if  signed  by  cross,  then  add  here  the 
words  "  or  mark,  sign,  or  cross  ")  affixed  to  the  said  promissory  note,  or 
the  validity  of  the  said  debt. 

And  also  smnmon  the  said  defendant  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff,  for  payment  thereof,  under 
security ;  with  costs  ;  and  to  join  issue  thereon.  And  serve  on  the  said 
defendant  a  copy  of  this  summons,  and  of  the  said  promissory  note, 
whereon  the  said  provisional  claim  is  founded  ;  and  return  you  then 
there  this  summons  with  whatsoever  you  have  done  thereupon. 

Witness,  &c. 

Note. — A  summons  on  a  bill  of  exchange,  or  cheque,  or  1,0, U.,  or 
other  written  acknowledgment  of  debt,  other  than  those  for  which  forms 
are  here  given,  is  to  be  in  the  same  form  as  this  summons,  changing  only 
the  description  of  the  name  of  the  liquid  document  sued  on. 


Summons  for  provisional  sentence  on  conditions  of  sale  of  a  farm, 

(Heading.) 

Command  A.6.,  CD.,  and  E.F.,  all  of  ...  .,  hereinafter  called  the 
defendants,  that  justly  and  without  delay,  the  one  paying,  the  other  or 
others  to  be  absolved,  they  render  and  pay  to  G.H.  of  ...  .  hereinafter 
called  the  plaintiff,  the  sum  of  ;£  .  •  .  .  sterling  which  they  owe  to  and 
unjustly  detain  from  him,  upon  and  by  virtue  of  certain  Conditions  of 
S^e  and  purchase  of  the  farm  •  •  .  •  situate  in  the  district  of  ...  • 
bearing  date  the  ....  day  of .  .  .  .,  purchased  by  the  said  defendant 
A.B.  from  the  said  plaintiff,  at  a  public  auction  held  on  that  day ;  and  by 
which  said  conditions  the  said  defendants  CD.  and  £.F.  interposed  and 
bound  themselves  as  sureties  under  the  renunciation  of  the  benefits  of 
the  legal  exceptions  ordinis  seu  excussionis  et  divisionis.  The  said 
plaintiff  hereby  offers  and  tenders  transfer  of  the  said  farm  upon  the 
purchase  amount  being  paid. 

As  it  is  said;  (here  conclude  as  in  the  rest  of  a  summons  in  a 
provisional  sentence  case). 

Summons  for  provisional  sentence  on  a  mortgage  bond  duly  ceded, 

(Heading.) 

Command  A.B.  of  ,  .  .  .,  hereinafter  called  the  defendant,  that  justly 
and  without  delay  he  render  and  pay  to  CD.  of  .  .  •  .,  hereinafter  called 
the  plaintiff,  the  sum  of ...  .  which  he  owes  to  and  unjustly  detains  from 
the  said  plaintiff,  upon  and  by  virtue  of  certain  mortgage  bond,  bearing  date 
the  ... .  day  of  ... .  passed  by  ....  as  the  duly  authorised  agent  of  the 
said  defendant,  to  and  in  favour  of  E.F.,  together  with  the  interest  thereon 
at  ...  .  per  cent,  per  anntun  from  the  ....  day  of  •  •  •  .,  which  said 
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bond  was  on  the  ....  day  of  ...  .  duly  ceded  by  the  said  E.F. 
to  the  said  CD.,  who  is  now  the  legal  holder  thereof:  which  said 
bond  has  become  due  and  payable  in  consequence  of  ...  .  (state 
why) :  as  it  is  said ; — and  unless  he  shall  do  so,  then  summon  the 
said  defendant  that  he  appear  before  our  Justices  of  our  Supreme  Court 
of  our  said  Colony,  at  Cape  Town,  on  the  ....  day  of ....  at  lo  o'clock 
in  the  forenoon,  to  shew  wherefore  he  hath  not  done  it ;  and  also  to 
acknowledge  or  deny  the  signature  (of .  .  .  .)  affixed  to  the  said  bond, 
or  his  qualification,  or  the  validity  of  the  said  debt. 

And  also  summon  the  said  defendant,  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff,  for  payment  thereof  under 
security :  with  costs : — and  at  the  same  time  to  show  cause,  if  any,  why 
the  property  specially  mortgaged  by  the  said  bond  shall  not  be  declared 
executable  for  the  sum  above  demanded ;  to  join  issue  thereon. 

And  serve  on  the  said  defendant  a  copy  of  this  summons,  and  of  the 
said  bond  and  of  the  said  cession  whereon  the  said  provisional  claim  is 
founded ;  and  return  you  then  there  this  summons  with  whatsoever  you 
have  done  thereupon. 

Witness,  &c. 

Summons,  partly  for  provisional  sentence  and  partly  for  an  illiquid 

claim. 

(Heading.) 

Command  A.B.  of  .  .  .  .,  hereinafter  called  the  defendant,  that  justly 
and  without  delay  he  render  to  CD.  of .  .  .  .,  hereinafter  called  the 
plaintiff;  ist,  the  sum  of  ;£  .  .  .  .  sterling  which  he  owes  to  and  unjustly 
detains  from  him,  upon  and  by  virtue  of  a  certain  promissory  note, 
bearing  date  the  ...  .  day  of  .  .  .  .,  made  and  signed  by  the  said  A.B. 
to  and  in  favour  of  the  said  CD.,  who  is  the  legal  holder  thereof,  together 
with  the  interest  thereon  from  the  ...  .  day  of .  .  .  . ;  as  it  is  said  ;  and 
imless  he  shall  do  so,  then  summon  the  said  defendant,  that  he  appear 
before  our  Justices  of  our  Supreme  Court  of  our  said  Colony,  at  Cape 
Town,  on  the  ....  day  of  .  .  .  .,  at  ten  o'clock  in  the  forenoon,  to 
shew  wherefore  he  hath  not  done  it,  and  also  to  acknowledge  or  deny  his 
signature  affixed  to  the  said  promissory  note  or  the  validity  of  the  said 
debt. 

And  also  summon  the  said  defendant,  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff  for  payment  thereof,  under 
security ;  with  costs  ;  and  to  join  issue  thereon.  And  serve  on  the  said 
defendant  a  copy  of  this  summons  and  of  the  said  promissory  note, 
whereon  the  said  provisional  claim  is  founded. 

2ndly.  That  within  ....  days  after  the  service  of  this  summons,  the 
defendant  cause  an  appearance  to  be  entered  in  our  said  Court,  to  answer 
the  said  plaintiff  who  claims  the  sum  of  ;f  .  .  .  .  sterling  for  damages 
sustained  by  reason  that  the  defendant  did  on  the  ...  .  day  of  ...  . 
wrongfully  and  unlawfully  cut  down  certain  (....)  fir  trees  in  the  avenue 
....  at  ...  .  between  the  properties  of  the  said  plaintiff  and  the  said 
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defendant :  and  to  go  into  the  principal  case  with  regard  to  this  count  in 
this  summons. 

And  return  you  then  there  this  summons  with  whatsoever  you  have 
done  thereupon. 

Witness,  &c. 


Summons  for  provisional  sentence  in  the  Supreme  Court  on  an  unsatisfied 
judgment  of  the  Magistrates  Courts  and  for  the  purpose  of  attaching 
landed  property, 

(Heading.) 

Command  A.B. .  .  .  .  of .  .  .  .  that  justly  and  without  delay  he  render 
and  pay  to  CD.  of  ...  . 

1st  The  sum  of  ;£  .  .  .  .  sterling  of  lawful  money  which  he  owes  to 
him  upon  and  by  virtue  of  a  certain  judgment  of  the  Resident  Magistrate's 
Court  of ...  .  bearing  date  the  ....  day  of ...  .  obtained  by  the  said 
CD.,  in  a  cause  wherein  he  was  the  plaintiff,  against  the  said  A.B.,  who  was 
the  defendant,  being  the  amount  of  a  certain  (here  state  cause  of  debt) 
promissory  note  dated  the  ....  day  of  ...  .  together  with  the  interest 
thereon  from  the  ....  day  of ....  at  the  rate  of ... .  per  cent,  per  annum ; 
for  which  said  judgment  a  writ  of  execution  was  issued  out  of  the  office 
of  the  said  Magistrate,  directed  agp.inst  the  goods  and  chattels  of  the 
said  defendant,  but  a  return  of  nulla  bona  was  made  thereon  by  the 
messenger  of  the  said  Court. 

2ndly.  The  sum  of  ;£  .  .  .  .  sterling,  being  the  taxed  costs  and  charges 
incurred  by  the  said  CD.  in  and  about  obtaining  the  said  judgment 
and  of  the  execution  of  the  writ  aforesaid. 

3rdly.  To  shew  cause  why  certain  erven  of  the  said  defendant  (here 
describe  the  landed  property)  situate  in  the  village  of  .  .  .  .,  more  fully 
described  in  a  deed  of  transfer  thereof  to  him  bearing  date  the  ....  day  of 
....  shall  not  be  declared  executable  and  be  attached  to  satisfy  the  said 
judgment  and  writ,  and  the  costs  of  these  present  proceedings. 

As  it  is  said ; — ^and  unless  he  shall  do  so,  then  summon  the  said 
defendant,  that  he  appear  before  oiu*  Justices  of  our  Supreme  Court  of 
our  said  Colony,  at  Cape  Town,  on  the  ....  day  of . ...  at  ten  o'clock  in 
the  forenoon,  to  shew  wherefore  he  hath  not  done  it,  and  also  to  acknow- 
ledge or  deny  the  validity  of  the  said  judgpnent. 

And  also  summon  the  said  defendant  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff  for  payment  thereof,  under  security  ; 
with  costs  ;  and  to  join  issue  thereon.  And  serve  on  the  said  defendant 
a  copy  of  this  summons,  of  the  said  judgment,  writ  and  return  thereon, 
whereon  the  said  provisional  claim  is  founded ;  and  return  you  then  there 
this  summons  with  whatsoever  you  have  done  thereupon. 

Witness,  &c. 
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Summofts  for  provisional  sentence  partly  on  a  mortgage  bond  and  partly 
for  the  interest  thereon  recovered  in  a  Magistrate's  Court  with  costs, 

(Heading.) 

Command  A.B.  of  .  .  .  .,  hereinafter  called  the  defendant,  that  justly 
and  without  delay  he  render  and  pay  to  CD.  of  .  .  .  .,  hereinafter  called 
the  plaintiff, 

I  St.  The  sum  of ...  .  which  he  owes  to  and  unjustly  detains  from  the 
said  plaintiff,  upon  and  by  virtue  of  certain  mortgage  bond,  bearing  date 
the  ...  .  day  of ... .  passed  by  ....  as  the  duly  authorized  agent  of  the 
said  defendant,  together  with  the  interest  thereon,  reckoned  at  the  rate 
of ... .  per  cent,  per  annum  from  the  ....  day  of .  . . .,  which  said  bond 
has  become  due  and  payable  in  consequence  of  (here  state  the  reason). 

2nd.  The  sum  of  ;^  . . . .  sterling,  being  ....  months*  interest  due  on 
the  said  bond  from  the  ....  day  of ....  to  the  ....  day  of .  . . .,  and 
for  which  the  said  plaintiff  obtained  judgment  against  the  said  defendant,  on 
the  ....  day  of ....  in  the  Resident  Magistrate's  Court  of .  .  .  .,  and 
for  which  said  judgment  a  writ  of  execution  was  issued  on  the  ....  day 
of  .  .  .  .,  and  a  return  of  nulla  bona  made  thereon. 

3rd.  The  sum  of  ;^  .  .  ,  .  sterling  being  the  taxed  costs  of  the  said 
plaintiff,  in  and  obtaining  the  said  judgment. 

As  it  is  said ; — and  unless  he  shall  do  so,  then  summon  the  said 
defendant,  that  he  appear  before  our  Justices  of  our  Supreme  Court  of 
our  said  Colony,  at  Cape  Town,  on  the  ....  day  of ....  at  ten  o'clock  in 
the  forenoon,  to  shew  wherefore  he  hath  not  done  it ;  and  also  to  acknow- 
ledge or  deny  the  signature  (of  .  .  .  .)  affixed  to  the  said  bond,  or  his 
qualification,  or  the  validity  of  the  said  debt. 

And  also  summon  the  said  defendant,  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff,  for  payment  thereof  under  security  ; 
with  costs ;  and  at  the  same  time  to  show  cause,  if  any,  why  the 
property  specially  mortgaged  by  the  said  bond  shall  not  be  declared 
executable  for  the  sums  above  demanded,  to  join  issue  thereon.  And 
serve  on  the  said  defendant  a  copy  of  this  summons,  and  of  the  said 
bond  and  of  the  said  judgment  and  wTit  of  execution,  and  return  thereon, 
whereon  the  said  provisional  claim  is  founded  ;  and  return  you  then 
there  this  summons  with  whatsoever  you  have  done  thereupon. 
Witness,  &c. 

Summons  for  provisional  sentience  agaittst  one's  client  on  a  bill  of  costs, 

(Heading.) 

Command  A.B.  of  ...  .  that  justly  and  without  delay  he  render  and 
pay  to  CD.  of  .  .  .  .,  attomey-at-law,  the  sum  of  ;^  .  •  .  .  sterling  of 
lawful  money  which  he  owes  to  and  unjustly  detains  fi-om  him,  being  the 
amount  of  a  certain  taxed  bill  of  costs,  and  charges  of  the  said  plaintiff  for 
the  work  and  labour  by  him  done  and  performed,  and  professional  services 
rendered,  and  the  care,  diligence,  and  attendance  by  him  bestowed  as 
the  attorney  of  and  for  the  said  defendant,  and  at  his  special  instance 


ON  SUMMONSES  IN  PROVISIONAL  CASES.      1 03 

and  request ;  and  for  fees  and  disbursements  due  and  of  right  payable  in 
respect  thereof  in  and  about  a  certain  suit  for  (here  state  cause  of  action) 
and  wherein  the  said  A.B.  was  (plaintiff  or  defendant)  and  one  £.F. 
was  (plaintiff  or  defendant),  and  which  said  action  (here  state  what 
became  of  it,  so  as  to  shew  your  client's  liability,  for  instance)  was  with- 
drawn by  the  said  A«B.,  and  he  thus  became  liable  for  the  costs  incurred 
therein. 

As  it  is  said ; — and  unless  he  shall  do  so,  then  summon  the  said 
defendant  that  he  appear  before  our  Justices  of  our  Supreme  Court  of 
our  said  Colony,  at  Cape  Town,  on  the  ....  day  of  .  ...  at  ten  o'clock  in 
the  forenoon,  to  shew  wherefore  he  hath  not  done  it :  and  also  to  acknow- 
ledge or  deny  his  signature  affixed  to  the  power  of  attorney,  to  sue  (or 
defend)  in  the  said  action :  or  the  qualifications  of  the  said  plaintiff,  or 
the  validity  of  the  said  debt. 

And  also  simimon  the  said  defendant,  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  plaintiff,  for  payment  thereof,  under 
security  ;  with  costs  ;  and  to  join  issue  thereon.  And  serve  on  the  said 
defendant  a  copy  of  this  summons,  and  of  the  said  bill  of  costs,  and 
power  to  sue  (or  defend)  whereon  the  said  provisional  claim  is  founded  ; 
and  return  you  then  there  this  summons  with  whatsoever  you  have  done 
thereupon. 

Witness,  &c« 


Summons  for  provisional  sentence  on  an  Edict  at  Citation* 

Citation  by  Edict, 

(See  page  125.) 
ToT.I.F.,  of .  .  •  • 

That  whereas  E.E.,  formerly  G.  (born  P.),  of  Elands  Post,  in  the 
Division  of  Stockenstrom,  has,  on  the  second  day  of  August,  1878, 
petitioned  the  Honourable  the  Supreme  Court  for  leave  to  sue  by  edict 
T.I.F.,  now  or  lately  of  the  Division  of  Stockenstrom,  for  payment  of  a 
certain  mortgage  bond,  for  the  sum  of  one  hundred  and  seventy-four 
pounds  sterling,  passed  in  her  favour  on  the  first  day  of  September,  1868, 
by  W.E.M.,  as  the  duly  authorized  agent  of  the  said  T.I.F.,  and  one 
P.G.F.,  the  latter  of  whom  has  since  become  insolvent,  together  with 
the  interest  on  said  bond,  from  the  said  first  day  of  September,  1868,  at 
the  rate  of  ten  per  cent,  per  annum. 

Now  this  Court  having  taken  the  prayer  of  the  said  E.E.  into 
consideration,  and  having  granted  the  same  accordingly,  by  these  presents 
doth  summon  the  said  T.I.F.,  now  or  lately  of  the  Division  of  Stocken- 
strom, to  appear  before  the  Supreme  Court,  at  Cape  Town,  on  the 
twelfth  day  of  September,  1878,  at  ten  o'clock  in  the  forenoon  precisely, 
either  in  person  or  by  proxy,  to  show  cause  why  he  hath  not  paid  to  the 
said  E.E.  the  said  sum  of  one  hundred  and  seventy-four  pounds,  due 
upon  and  by  virtue  of  the  said  bond,  together  with  the  interest  due 
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thereon  as  aforesaid  :  and  also  to  acknowledge  or  deny  the  signature  of 
the  said  W.E.M.,  affixed  to  the  said  bond,  or  his  qualification,  or  the 
validity  of  the  said  debt ;  and  also  summon  the  said  T.I.F.,  then  and 
there  to  plead  to  the  provisional  claim  of  the  said  £.£.,  for  payment 
thereof,  under  security  with  costs  ;  and  at  the  same  time  to  shew  cause, 
if  any,  why  the  property  specially  mortgaged  by  the  said  bond  shall  not 
be  declared  executable  for  the  sum  above  demanded,  and  to  join  issue 
thereon. 

Thus  done  and  granted  in  the  Supreme  Court,  at  Cape  Town,  Cape 
of  Good  Hope,  on  the  second  day  of  August,  1878,  in  the  forty-second  year 
of  our  reig^. 

Registrar  of  the  Supreme  Court. 

,  Plaintiffs  Attorney, 

De  Lettre  Chambers,  Church  Square,  Cape  Town. 


Summons  for  provisional  sentence  in  a  Circuit  Court, 
In  the  Circuit  Court  for  the  District  of  ...  . 

(Heading.) 

Command  A.B.  of  (here  proceed  with  claim  and  describe  the  docu* 
ment  as  in  a  Supreme  Court  summons). 

As  it  is  said  ;  and  unless  he  shall  do  so,  then  summon  the  said  A.B. 
that  he  appear  before  our  Judge  of  our  Circuit  Court  for  the  District  of 
.  .  . .  of  our  said  Colony  of  the  Cape  of  Good  Hope,  to  be  holden  at ...  • 
on  the  first  day  of  the  sitting  of  the  said  Court,  at  nine  o'clock  in  the 
forenoon,  to  shew  wherefore  he  hath  not  done  it ;  and  also  to  acknow- 
ledge or  deny  ....  signature  affixed  to  the  said  ....  or  the  validity 
of  the  said  debt 

And  also  summon  the  said  A.B.  (here  follow  and  conclude  as  in  a 
Supreme  Court  summons  for  provisional  sentence). 

Witness  :  The  Honourable  ....  one  of  the  Judges  of  the  Supreme 
Court  of  our  said  Colony,  at  ...  .  the  ....  day  of  ....  in  the  ...  . 
year  of  our  reign. 

» 

PlaintifTs  Attorney.  Clerk  of  the  Resident  Magistrate. 


Notice  to  accompany  preceding  summons. 

Take  notice  that  you  are  at  liberty,  either  personally  or  by  your 
attorney  or  agent,  at  any  time  not  later  than  three  days  before  the  day 
specified  in  the  annexed  summons  for  your  appearance  before  the  Circuit 
Court,  to  enter  your  appearance  with  the  Clerk  of  the  Resident  Magistrate 
for  the  District  of  such  Court ;  and  thereupon  to  confess  or  deny  the 
claim  or  demand  of  the  said  plaintiff,  and  that  you  may  then  make  and 
state  to  the  said  clerk  any  claim  which  you  have  against  the  said  plaintiff ; 
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and  that,  if  you  shall  then  confess  to  the  said  clerk  the  whole  claim 
or  demand  of  the  said  plaintiff,  and  shall  not  make  any  counter-claim 
against  him,  it  wiU  not  be  necessary  for  you  to  appear  before  the  Circuit 
Court,  either  personally  or  by  your  attorney  or  agent,  and  final  judgment 
will  be  given  against  you  by  the  said  Court,  according  to  such  your 
confession. 

Dated  at  .  . .,  .  this  ....  day  of  ...  . 


To 
A.B. 

01  •  .  .  • 
the  above  defendant. 


Plaintiff's  Attorney. 


io6 


CHAPTER    VI. 

EDICTAXi   CITATIONS. 

In  the  Chapter  on  Summonses  I  foreshadowed  this  subject. 
The  two  should  be  studied  together.  The  rule  of  law  is 
^^  actor  sequitur  forum  m,"  but  in  an  edictal  citation,  where 
such  a  citation  can  be  issued,  we  have  the  exception.  In  the 
Chapter  on  Summonses  the  mode  of  service  was  given.  The 
same  principle  will  apply  to  this  subject,  where  a  personal 
service  can  be  effected,  but  when  it  cannot  be  done  the 
instructions  of  the  Court  must  be  followed. 

An  edict  (meaning  a  command,  an  order,  or  a  rule  of 
action)  could  in  ancient  days  be  issued  only  by  a  Sovereign 
or  Ruler,  though  in  later  times  it  could  be  issued  also  by  a 
competent  tribunal  or  Court  within  its  jurisdiction. 

If  issued  by  a  Prince,  or  Ruler,  it  might  either  be  as  a 
temporary  legislative  act  or  as  a  permanent  law.  But  now 
that  the  power  of  making  laws  is  no  longer  lodged  in  the 
Sovereign,  but  in  Parliament,  edicts  for  legislative  purposes 
cannot  as  a  rule  be  issued  in  countries  having  a  Parliament. 

An  edictal  citation,  however,  is  peculiarly  applicable  only 
to  a  Court  of  law,  in  whose  name  such  an  order  or  command 
is  issued. 

A  writer  in  the  seventeenth  century  (Nicolay,  I  think)  says 
that  the  "  Edictal  Citation  "  is  derived  from  human  as  well  as 
from  divine  law,  and  cites  in  support  of  the  latter.  Genesis  iii. 
9,  "And  the  Lord  God  called  unto  Adam,  and  said  unto 
him.  Where  art  thou  ?  "  It  is  impossible  to  trace  the  subject 
so  far  back  with  any  degree  of  accuracy ;  and  it  is  therefore 
sufficient  for  my  purpose  to  start  from  a  much  later  period. 
Nicolay's  work,  I    may  remark,    is   on   criminal    procedure, 
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but  in  those  days   in    Holland   persons  could   be  edictally 
sued,  and  tried  in  their  absence,  in  criminal  matters  also. 

In  Rome,  under  the  Republic,  there  were  formularies 
established  for  every  case,  so  that  no  one  could  make  a 
blunder  as  to  the  sort  of  action  he  should  bring  for  any  evil, 
or  inconvenience,  or  vexation,  or  injury  ;  ^  and  whenever  the 
civil  law  was  either  silent,  or  its  rigour  was  unsuited  to  the 
times,  the  Praetor,  by  virtue  of  his  legislative  powers,  would 
issue  an  edict  to  meet  such  a  case,  or  would  by  a  strained 
interpretation  give  equitable  relief.  This  power  was  more 
particularly  so  exercised  in  cases  affecting  foreigners  or  in 
cases  between  citizens  and  foreigners,  by  the  Praetor 
Peregrinus,  by  virtue  of  the  jus  edicendiy  who,  while  anxious 
to  maintain  the  civil  law  as  far  as  he  could,  considered  also 
the  gradual  influx  of  foreigners  and  the  laws  applicable  to 
the  same  subject  in  their  country  ;  and,  in  order  to  maintain 
a  good  feeling  with  them,  owing  to  commercial  relations, 
he  established  by  his  equitable  decisions  a  series  of  laws, 
which  afterwards  took  the  nature  of  a  kind  of  international 
law. 

In  this  way,  then,  it  happened  that  when  a  foreigner  had 
transacted  business  with  a  citizen  and  left  without  settling  his 
affairs,  the  goods  that  he  might  have  left  behind  were  arrested, 
and  he  was  summoned  in  the  ordinary  way  to  hear  judgment 
pronounced,  and  to  answer  why  the   goods  should   not  be 
taken  into  execution.     If  the  summons  could  not  be  served, 
the   Praetor  would   issue  his   edict ;  but   in   what  form,   or 
whether  instructions  were  given  as  to  service,  I  have  been 
unable  to  trace.     Probably,  and  this  is  only  conjecture,  it 
was  a  proclamation  in  the  ordinary  way,  as  edicts  or  pro- 
clamations were  then  promulgated.     In  course  of  time  custom 
seems   to   have  determined — for  there   is  no   edict  on   the 
subject — that  even  when  the  defendant  had  left  no  goods,  he 
could  be  sued  by  edict.    What  was  then  first  proclaimed  as 
regards  debts  only,  and  between  citizens  and  foreigners,  was 
by  custom  and  practice  extended  to  all  kinds  of  actions,  and 
between  citizens  also,  when  any  one  of  them  should  leave  the 
country. 

^  Cicero,  pro  Roscius,  58. 
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Further  than  this  I  cannot  carry  the  Roman  practice,  and 
must  leave  it  to  other  hands  to  do.  I  can  find  no  book,  or 
set  of  books,  treating  of  the  subject  fully ;  but  I  have 
gathered  this  much  from  a  careful  consideration  of  all  the 
historical  surroundings  of  the  Praetorian  edicts^  and  from  the 
speeches  of  Cicero,  especially  those  against  Verres,  and  his 
speech  for  Roscius,  the  comic  actor.  Indeed,  I  have  derived 
more  information  on  points  of  Roman  practice  from  Cicero's 
speeches  than  from  any  other  source.  Cicero  practised  both 
as  an  advocate  and  as  an  attorney,  and  though  it  may  be 
said  that  the  points  of  practice  he  indicated  in  his  speeches 
are  those  of  a  lawyer  for  his  client,  yet  I  take  his  opinions,  in 
the  absence  of  proof  to  the  contrary,  as  being  correct. 

Coming  next  to  Holland,  we  must  assume  that  in  taking 
over  the  Roman  law,  its  practice  was  also  adopted,  but  there 
is  a  long  interval  between  the  Praetorian  Edictal  Period  of 
Rome,  in  the  third  century  before  Christ  and  the  sixteenth 
century  after  Christ,  when  we  get  the  first  trace  of  the  subject 
in  the  Dutch  law-books.  It  is  clear,  however,  that  the 
practice  was  in  force  in  Holland  before  any  statutory  enact- 
ment was  passed  there  upon  it,  and  these  enactments  have 
reference  only  to  service  and  to  defaults,  and  to  the  "  Door- 
keeper's (Deurwaarder)  duty  (for  which  in  our  reading  we 
should  substitute  the  sheriff) — points  on  which  the  Roman- 
Dutch  practice  is  silent.  They  are  the  following  Placaaten  : 
loth  August,  1531,  §98  ;  31st  May,  1582,  §§  106,  108,  109,  no 
&  252,  G.P.B.,  Vol.  2,  pp.  703,  790  &  827  ;  26th  November, 
1726,  Vol.  6,  p.  647 ;  and  22nd  November,  1735,  Vol.  6,  p. 
642.  There  are  two  Placaaten  of  the  loth  and  30th  Sep- 
tember, 1732,  mentioned  by  some  writers,  but  which  I  have 
been  unable  to  find.  Apart  from  these  Placaaten,  and  the 
law  as  adopted  from  Rome,  practice  and  custom  combined 
with  a  series  of  decisions,  not  altering  but  giving  a  more 
liberal  interpretation  to  the  original,  have  made  and  moulded 
the  law  into  what  it  now  is. 

The  edictal  citation  was  also  formerly  called  a  ''Public 
Citation,"  because  it  had  to  be  made  public  so  as  to  be 
brought  to  the  notice  of  everybody,  and  had  also  to  be 
published  in  the  public  newspaper.     The  only  public  news- 
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paper  recognised  formerly  in  Holland,  since  the  days  of  the 
publication  of  newspapers,  was  the  Government  Gazette,  The 
original  idea  of  a  public  or  edictal  citation  was  to  find  out 
the  whereabouts  of  a  defendant,  and  to  give  him  and  his 
agents  or  representatives  notice  of  the  proceedings.  In 
times  of  war  he  might  have  been  captured  by  the  enemy, 
and  retained  in  captivity.  In  times  of  peace  he  might  have 
surreptitiously  left,  or  maliciously  abstained  from  letting  his 
whereabouts  be  known.  In  any  case,  the  object  was  that  the 
proceedings  against  him  should  reach  him,  or  in  some  way 
come  to  his  knowledge,  for  it  might  be  very  injurious  to  him, 
in  some  cases,  to  deprive  him  of  certain  rights  without  a 
hearing.  Therefore,  in  the  degree  of  publicity  to  be  given, 
two  things  are  necessary  to  be  observed :  first,  whether  the 
defendant  has  absconded  or  is  designedly  by  his  own  act  out 
of  the  reach  of  the  ordinary  summons  being  served  on  him  ; 
and  secondly,  whether  he  is  out  of  such  reach  by  a  decree  of 
a  higher  power,  or  by  no  fault  of  his  own.  In  the  former 
case,  the  same  care,  caution,  and  publicity  are  not  required 
in  seeing  that  the  citation  should  come  to  his  knowledge  as 
in  the  latter  case. 

An  edictal  citation  is  resorted  to  only  in  cases  of 
necessity,  and  where  it  cannot  be  otherwise  avoided ;  thus, 
so  long  as  the  defendant  is  in  the  same  jurisdiction  with  the 
plaintiff,  and  can  be  duly  served  with  a  summons,  he  is  not  to 
be  sued  by  edictal  process.  But  when  he  cannot  be  so  served 
by  the  ordinary  summons,  though  he  may  still  be  within  the 
same  jurisdiction  as  the  plaintiff,  he  must  be  sued  edictally. 

A  person  may  be  within  the  same  jurisdiction  as  the 
plaintiff,  and  yet  cannot  be  served  with  a  summons,  but  must 
be  sued  edictally,  because 

{a)  Either  he  lurks  with  the  enemy,  or  the  place  is  occu- 
pied by  the  enemy,  and  he  cannot  be  approached,  or  it  is 
dangerous  to  serve  the  summons  on  him. 

{b)  Or,  he  may  have  no  fixed  "  domicile,"  wandering  about 
from  place  to  place  ;  as  in  the  case  of  many  traders,  or  their 
servants  or  assistants,  or  even  of  vagrants. 

{c)  Or,  there  may  be  an  infectious  or  epidemic  disease 
raging,   or  other    threatening  evils,  which   make   it  highly 
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dangerous  to  approach  the  defendant,  or  impossible  from 
other  causes  to  see  him  or  to  approach  his  (perhaps)  temporary- 
abode.^  But  on  all  these  points  the  Court  must  be  satisfied 
that  it  is  either  highly  dangerous,  or  next  to  impossible,  to 
eflfect  due  service  of  a  summons,  before  it  will  give  an  order 
for  an  edictal  process. 

In  all  other  cases  the  order  for  an  edictal  citation  will  be 
given  when  the  Court  is  satisfied  from  the  petition  that  the 
defendant  is 

{cC)  Either  out  of  the  jurisdiction  of  the  Court,  and  has  no 
agent  or  representative  to  accept  service  of  summons  for  him. 

(J>)  Or  that  his  whereabouts  is  not  known. 

(c)  Or  that  he  cannot  be  found. 

{d)  Or  that  he  himself  is  unknown,  as  in  the  case  of 
unknown  heirs  ab  intestato^  or  when  it  is  even  uncertain  who 
is  to  be  the  defendant.  For  instance,  if  any  one  prays  for  an 
order  of  Court,  to  be  declared  heir  ab  intestato  and  entitled  to 
succeed  to  the  estate  of  a  person  who  has  died  intestate ;  ^  or 
to  have  a  bond  cancelled  when,  after  the  death  of  both 
creditor  and  debtor,  proof  cannot  be  given  of  payment  so  as 
to  authorise  cancellation  in  the  Debt  Registry.*  In  such 
cases  the  edict  should  be  general,  for  instance,  "  against  all 
those  who  have,  or  who  pretend  to  have,  any  right  on  the 
estate  as  heirs  ab  intestato  ;  *'  or  against  **  all  and  every  person 
having,  or  pretending  to  have,  any  right,  title,  or  interest  to  or 
in  the  said  bond."  As  regards  the  cancellation  of  bonds,  the 
Court  has  of  late  followed  a  similar  process.* 

To  summon  by  edict,  a  petition  must  be  presented  to  the 
Court  setting  forth  the  cause  of  action,  and  stating  the  grounds 
why  the  defendant  cannot  be  served  with  the  ordinary  or 
usual  summons,  but  that  the  Court's  aid  is  required.  It  must 
also  be  stated  whether  the  defendant  is  within  or  without 
the  jurisdiction  of  the  Court.  If  the  petitioner  cannot  state 
positively  where  the  defendant  is  at  the  moment,  he  must 

'  Vroman,  3,  I,  il,  and  notes ;  Van  Pt.  i,  §  9. 

Alphen,  Vol.  I.,  pp.  70,  206,  442,  and  •  Executors  of  Swart  vs.  All  and 

475 ;  Merula,  4,  24,  16 ;  Voet,  2,  4,  Sundry,  2  M.,  323. 

16 ;  Loenitts,  60.  *  Re  Human,  i  R.,  284 ;  and  as  to 

*  Jud.  Prak.,  Vol.  I.,  Bk.  2,  Chap.  2,  land,  consult  B.  1868,  pp.  23  and  285, 

§  6  ;  also  his  Law  of  Holland,  Bk.  3,  Re  Hav>kins. 
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state  where  he  believes  him  to  be,  or  where  he  was  when  he 
last  heard  from  or  of  him.  In  short,  the  petitioner  should  set 
forth  all  the  information  within  his  knowledge,  to  justify  the 
Court  in  granting  the  order  for  an  edictal  citation,  and  also 
that  it  may  know  what  "  directions  "  to  give  as  to  the  service 
or  publication  of  the  citation  ;  the  object  in  view  being  that 
the  proceedings  against  the  defendant  may  come  to  his 
knowledge.  But  the  Court  will  not  allow  an  edictal  citation 
to  issue  at  the  suit  of  a  non-resident  wife  against  a  non- 
resident husband  in  respect  of  a  marriage  which  was  not 
contracted  in  this  Colony  ;  ^  but  it  will  allow  an  edict  to  issue 
at  the  suit  of  a  wife  married  and  living  in  England  against  a 
husband  domiciled  here,  and  grant  the  divorce  by  reason  of  the 
husband  not  returning  to  his  wife  in  England  or  receiving  her 
here.*  And  though  a  marriage  was  contracted  in  this  Colony, 
if  the  wife  is  non-resident,  and  there  is  primd  facie  evidence 
that  the  defendant  (the  husband)  is  not  only  absent  from  the 
Colony,  but  is  not  domiciled  here,  the  Court  will  not  issue 
the  edict  until  jurisdiction  has  been  founded  by  virtue  of  an 
arrest  of  the  defendant  or  an  attachment  of  his  property.®  If, 
however,  the  wife  is  domiciled  here,  though  not  the  husband, 
she  can  sue  though  they  were  married  elsewhere.* 

Formerly  the  process  by  edictal  citation  was  most  tedious, 
cumbersome  and  expensive.  The  proceeding  was  in  this 
form — ^the  plaintiff  petitions  for  leave  to  sue  by  edict ;  he 
gets  the  order,  publishes  it  in  the  Gazette^  and  on  the  return 
day  asks  the  Court  for  the  benefit  of  the  first  default,  and  for 
leave  to  issue  the  second  citation.  The  second  citation  is 
then  published,  and  on  the  return  day  thereof  he  asks  the 
Court  for  the  benefit  of  the  second  default,  and  for  leave  to 
issue  the  third  citation.  He  does  the  same  with  the  third  and 
fourth  citations,  and  on  the  return  day  of  the  latter  he  asks 
leave  to  file  his  "  intendit,*  which,  when  done,  the  case  is  set 
down  for  trial  at  once,  without  further  notice  to  the  defendant 
or  further  publication  of  anything.  The  idea  that  four  cita- 
tions had  to  issue  where  there  was  no  personal  service,  and 

*  Whifip  vs.    Whipp,  5  C.  T.,  225      reported. 

and  12  S.  C,  174.  ^  Walker  vs.  Walker,  6  C.  T.,  388. 

*  Camp  v».  Camp,  decided  1902,  not  *  Peters  vs.  Peltrs,  11  C.  T.,  289. 
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that  there  had  to  be  four  defaults  before  the  plaintiflF  could 
go  to  trial,  is  derived  from  the  Dutch  law,  and  the  number 
of  these  citations  in  a  case  arose  from  the  time  of  the  war 
between  Holland  and  Spain.  It  was  thought  that  several 
citations  should  issue,  and  that  some  time  should  elapse 
between  each  citation,  in  the  hope  of  one  or  other  of  the  cita- 
tions reaching  the  defendant.  No  uniform  time  was  fixed, 
but  the  circumstances  of  each  case  had  to  be  looked  to.  In 
a  few  instances  in  the  lower  Courts  one  citation  was  sufficient.^ 
Our  practice  was  the  same  till  a  few  years  ago.  Thus  I 
remember  a  case  where  a  man  sued  his  wife  for  divorce  by 
reason  of  malicious  desertion.  The  woman  had  deserted 
from  Capetown  to  Batavia.  At  that  time  two  actions  were 
necessary,  the  first  for  restitution  of  conjugal  rights,  and  the 
second  for  divorce  for  not  obeying  that  decree.  As  the  means 
of  communication  with  Batavia  at  that  time  was  slow  and 
very  uncertain,  and  only  by  a  sailing  vessel,  and  as  the  Court 
had  to  comply  with  the  rule  that ''  a  reasonable  time  must  be 
allowed  for  the  defendant  to  appear  here,"  it  was  found  upon 
enquiry  that  six  months,  at  least,  would  be  required  before 
the  citation  could  be  served  in  Batavia  and  be  returned  here. 
But  as  four  citations  had  to  issue  in  each  case,  with  an  interval 
of  six  months  between  each,  and  as  on  the  return  of  the  last 
citation  of  the  first  action  it  was  too  late  to  set  the  case  down 
for  trial  that  term,  it  could  not  be  tried  till  the  next  term. 
By  this  time  two  years  and  three  months  had  elapsed  before 
the  plaintiff  had  got  his  first  decree.  This  decree  had  to  be 
served  on  the  defendant,  and  the  date  had  to  be  fixed  for  her 
return.  This  took  another  six  months.  The  defendant  not 
returning  by  the  time  fixed  by  the  Court,  the  plaintifT  had 
then  to  begin  his  action  for  divorce  by  reason  of  the  defen- 
dant's failure  to  return.  The  same  process  as  before  had  to 
be  gone  through.  Again  four  citations  had  to  be  issued,  only 
substituting  divorce  for  restitution  of  conjugal  rights,  with 
the  same  interval  of  six  months  between  each.  By  the  time 
the  plaintiff  got  his  final  decree  for  divorce  it  was  five  years 
and  seven  months,  though  not  a  single  day  was  lost  or  delayed 
in  the  proceedings.     And  as  to  the  expense ! — ^well,  never 

*  Peckius,  Chap.  39  ;  Gail,  I,  53,19 ;  Damhonder,  Chap.  60. 
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mind  that — ^the  lawyers  got  paid  ;  but  the  proceedings  were 
a  fearful  suspense  to  the  plaintiff,  rendered  necessary  by  the 
state  of  the  law,  though  there  was  written  proof  from  the 
defendant  that  she  would  never  live  with  her  husband  again. 

In  1874  the  procedure  was  simplified  by  the  273rd  Rule  of 
Court  as  to  proceedings  by  edict ;  and  in  1885,  by  the  371st 
Rule  of  Court,  the  double  action  for  desertion  was  abolished.^ 

By  the  273rd  Rule  of  Court  just  quoted  the  plaintiff  must 
apply  for,  or  the  Court  will  give,  directions  as  to  the — 

''  mode  of  serving  the  (edictal)  summons  ....  and  as  to  the  time  for 
the  appearance  of  the  defendant  .  .  .  .,  and  the  Court  shall  give  such 
directions  ....  as  it  shall  deem  proper  and  necessary,  having  due 
regard  to  the  distance  from  this  Colony  of  the  place  where  the  defendant 
is,  or  is  believed  to  be,  residing,  and  the  other  circumstances  of  the 


case :" 


and  where  the  Court  has  given  a  direction  that  a  citation 
must  be  personally  served  on  a  defendant,  it  must  be  so» 
served,  and  cannot  be  left  for  him  at  his  residence,  nor  served 
on  any  one  else  at  his  residence,  in  his  absence.*  There  cani 
be  no  substituted  service  without  special  leave  of  the  Court.* 
The  effect  of  this  Rule  was  practically  to  do  away  with 
the  four  citations  in  each  case;  because  the  "directions"  of 
the  Court  must  be  followed.  Nevertheless,  the  Court  will  see 
that  no  injustice  is  done  to  a  defendant  by  too  short  a  notice  ;. 
for  there  is  the  further  safeguard  by  the  retention  of  the  old 
rule  of  the  law  of  Holland — 

"having  due  regard  to  the  distance  from  this  Colony  of  the  place  where 
the  defendant  is,  or  is  believed  to  be,  ...  .  and  the  other  circumstances 
of  the  case." 

If  a  case  similar  to  the  one  I  have  alluded  to  above  were  to- 
arise  now,  with  the  same  difficulty,  as  in  that  case,  of  reaching 
Batavia,  the  plaintiff  might  get  his  final  decree  for  divorce- 
within  a  year ;  *  but  as  the  means  of  communication  with 
Batavia  are  so  much  quicker  and  more  frequent  nowadays, 
the  plaintiff  can  get  his  final  decree  of  divorce  in  six  months" 

*  St€  Chapter  *'RestUtUum  of  Con-  *  MiUigan  vs.  Mittigan^  M  C.  T.. 
iugal  Rights^'                                              288. 

*  Gamble  vs.  Saucr^  in  1890,  7  J.,  *  See  Chapter  "Divorce.'^ 
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time.  People  who  object  to  divorce  will  say  that  this 
facilitates  it.  But  it  is  not  so ;  the  grounds  of  divorce  are 
not  altered,  but  only  the  procedure  is  diminished  and  the 
expense  thereby  considerably  reduced ;  and  the  only  ones 
who  have  a  right  to  complain  are  the  lawyers  who,  notwith- 
standing, actually  suggested  and  carried  the  abolition  of  one 
of  the  actions ! 

It  must  be  observed,  however,  that  the  Court  is  not  by  the 

above  Rule  limited  to  only  one  citation.     If  the  necessity  for 

two  or  more  can  be  shewn,  there  is  nothing  to  prevent  the 

Court  ordering  it ;  but  as  a  rule  only  one  citation  is  ordered. 

<jenerally  the  petition  so  fully  sets  forth  all  the  facts  as  to 

•enable  the  Court  to  order  only  one  citation,  and  to  give  full 

•<lirections  as  to  service  and  as  to  advertising.     Another  point 

in  connection  with  the  practice  in  Holland  is  the  "  Letters 

Requisitorial."     This  was  where  the  Judge  of  one  Province 

sent  the  citation  to  a  Judge  of  another  Province,  where  the 

•  defendant  resided,  or  where  his  goods  were,  to  be  served  on 

him  there  by  the  Deurwaarder,  and  also  to  issue  execution 

ihere  in  case  the  judgment  was  not  satisfied. 

I  have  not  been  able  to  find  whether  this  practice  was 
in  force  in  this  Colony  formerly.  Probably  it  was,  before 
^e  received  our  Charter  of  Justice.  It  certainly  cannot  be 
^introduced  now,  as  the  Supreme  Court  has  jurisdiction  over 
:the  whole  Colony  by  the  ordinary  proceedings,  and  where 
the  jurisdiction  of  the  lower  Court  fails  the  aid  of  the 
Supreme  Court  is  required.  But  a  principle  somewhat  simi- 
lar, in  one  respect,  to  the  Letters  Requisitorial  has  been 
introduced  into  the  Magistrates'  Court  Act  by  which  a  judg- 
ment of  one  Magistrate  can  be  executed  in  another  district 
upon  the  Magistrate  of  the  latter  district  countersigning  the 
writ,  against  the  movables  of  a  defendant,  issued  by  the 
former.^ 

The  Rule  further  provides  that  "  personal "  service  must 
be  effected  on  the  defendant  where  possible  ;  and  if  this 
cannot  be  done,  then  the  citation  must  be  published — 

^'once  at  least  in  the  Government  Gazette  not  less  than  one  calendar 
month  before  the  day  fixed  for  the  appearance  of  the  defendant." 

*  See  Chapter  "  JVriis  of  Execution,'* 
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Every  effort  must  be  made  to  effect  personal  service,  of  which 
there  must  be  proof,  by  affidavit,  to  the  satisfaction  of  the 
Court^  It  is  only  when  personal  service  cannot  be  effected 
that  a  publication  in  the  Gazette  becomes  necessary.^ 

In  addition  to  the  publication  in  the  local  Gazette,  the 
Court  has  sometimes  also  ordered  a  publication  of  the  cita- 
tion in  another  paper,  either  locally  or  abroad,  where  the 
defendant  was  last  heard  of  or  is  still  presumed  to  be. 

As  to  the  "  directions,"  no  hard  and  fast  rule  can  be 
laid  down,  nor  as  to  the  "  time  *'  for  the  defendant's  appear- 
ance; each  must  depend,  as  the  Rule  says,  upon  the  ''dis- 
tance" and  "the  other  circumstances  of  the  case."  A  few 
examples  only,  to  shew  the  practical  operations  of  this  Rule, 
must  here  suffice.     For  instance  : — 

{a)  As  to  "Publication."  In  the  case  of  Hendrikz  vs. 
Hindrikz,  decided  in  1877  (not  reported),  in  addition  to  the 
publication  in  the  Gazette,  the  citation  was  published  also 
once  in  the  Griqualand  West  Diamond  Fields  News  because 
the  defendant,  whose  whereabouts  was  not  known  and  who 
was  supposed  to  have  gone  to  Lake  N'Gami,  last  resided 
in  Griqualand  West,  that  being  also  the  nearest  place  to 
N'Gami  where  a  newspaper  was  published. 

In  Kohler  vs.  Kohler,  decided  in  1877  (not  reported),  the 
citation  was  published  in  the  London  Times,  because  it  was 
thought  that  some  one  of  the  defendant's  family,  who  resided 
there  and  where  he  visited  some  time  before,  might  see  it, 
and  his  whereabouts  was  not  known. 

In  Enery  vs.  Ferreira,  decided  in  1877  (not  reported),  the 
publication  was  also  in  the  Fort  Beaufort  Advocate,  because 
the  defendant  last  resided  there,  and  no  one  knew  whither 
he  afterwards  went 

In  Kuhn  vs.  Kuhn,  decided  in  1879  (not  reported),  the 
citation  was  also  published  in  a  Hamburg  newspaper,  because 
the  defendant  was  believed  to  have  gone  to  Hamburg. 

In  Jones  vs.  Jones,  decided  in  1879  (not  reported),  the 
publication  of  the  citation  was  also  in  the  Melbourne  Argus, 
because  the  defendant  was  proved  to  have  left  for  Australia. 
In  this  case  the  Court  ordered  two  publications  in  the  local 

'  iV^/vs.  Harden,  i  J.,  205.  -  Re  Board  of  Executors^  2C.T.,  107. 
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Gazette y  and  also  two  in  the  Melbourne  Argus,  In  all  the 
other  cases  there  was  only  om  publication.  But  this  part 
of  the  order,  which  is  so  purely  in  the  discretion  of  the  Court, 
was^  no  doubt,  owing  to  the  "  other  circumstances  of  the  case.** 

(d)  As  to  the  "Service."  A  personal  .service  must  be 
effected,  if  possible  ;  if  not  possible,  then  a  publication  in 
the  Gazette.  But  in  the  two  following  cases,  in  addition  to 
the  personal  service,  the  Court  ordered  a  publication  in  the 
Gazette}  These  are  the  only  cases  in  which  this  was  done, 
but  there  were  "  peculiar  circumstances  "  for  this  ;  otherwise 
the  order  for  publication  is,  as  a  rule,  in  the  alternative,  Le,^  on 
failure  of  a  personal  service,  then  the  publication. 

In  the  case  of  Da  Costa  vs.  Da  Costa^  1902  (not  reported), 
the  Court  ordered  the  process  to  be  personally  served,  but  in 
trying  to  do  so  there  was  some  evidence  that  the  defendant 
was  putting  difficulties  in  the  way  to  avoid  service,  the  Court 
thereupon  ordered  service  to  be  made  by  means  of  a  registered 
letter  posted  to  the  defendant's  address. 

In  the  case  of  Saalfeld  vs.  Saalfeld,  1902  (not  reported), 
where  personal  service  was  also  ordered,  it  seemed  that  the 
defendant's  brother  declined  to  give  information  as  to  his 
(defendant's)  whereabouts,  the  Court  thereupon  ordered  all 
process  to  be  served  on  the  brother. 

Sometimes  the  order  is  specially  asked  for  in  the  alter- 
native, when  it  appears  from  the  circumstances  of  the  defen- 
dant's movements  that  a  personal  service  cannot  be  effected  ; 
thus  saving  the  time  and  expense  of  a  fresh  application  to 
the  Court  for  instructions,  in  case  personal  service  cannot 
be  effected.  But  sometimes  this  alternative  order  has  been 
refused  in  cases  where  the  Court  has  been  satisfied  that  there 
was  no  reason  to  fear  the  defendant  would  be  out  of  the  way^ 
or  that  personal  service  could  not  be  effected. 

In  the  case  of  Kohler  above  mentioned,  in  addition  Xx> 
the  publication  in  the  local  Gazette  and  in  the  London  Times, 
the  Court  ordered  a  service  of  a  copy  of  the  citation  at  670, 
Hudson  Street,  New  York,  because  his  last  letter  was  dated 
from  there,  though  his  whereabouts  was  not  known. 

*  TruUr'^n.  Truter,  in  1876,  and  Murray  vs.  Murray,  in  1877,  neither  of 
vhich  is  reported. 
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In  the  case  of  Hendriks,  above  quoted,  there  was  no 
direction  as  to  personal  service,  because  there  was  no  means 
of  communication  with  Lake  N*Gami,  and  there  was  also 
sufficient  proof  of  every  effort  having  been  already  made  to 
find  out  his  whereabouts,  but  in  vain. 

In  the  case  of  Cunningham  vs.  Cunningham^  where  bigamy 
was  also  alleged,  and  the  defendant's  whereabouts  not  known, 
in  addition  to  the  publication  in  the  local  Gazette,  the  Court 
ordered  the  service  to  be  made  at  the  last  place  of  residence 
of  the  defendant ;  also  at  the  residence  of  the  alleged  lawful 
wife  in  Liverpool ;  and  at  the  residence  of  his  mother  in 
Dublin. 

In  the  case  of  Mathew  vs.  Mathew,  decided  in  1878  (not 
reported),  where  the  defendant  had  entered  appearance  to 
the  action  for  restitution  of  conjugal  rights,  but  had  left  the 
Colony  and  did  not  defend,  the  Court  ordered  the  decree  for 
her  return  to  be  served  on  her  attorney,  as  well  as  the  sub- 
sequent decree  for  divorce.  But  in  the  case  of  Gladstone  vs. 
Gladstone  (decided  in  1897,  not  reported),  the  Court  said  that, 
unless  otherwise  directed^  the  decree  to  return  must  always  be 
served  on  the  defendant  and  not  on  his  attorney, 

if)  As  to  the  "  Time."  The  time  for  the  appearance  of  the 
defendant  is  also  in  the  discretion  of  the  Court,  which  must 
take  into  consideration  the  circumstances  of  each  particular 
<:ase  ;  the  distance  at  which  the  defendant  is  alleged  to  be 
or  might  be ;  or  whither  he  went ;  the  means  of  communi- 
cation thither,  if  any,  and  whether  frequent,  or  at  long  or 
uncertain  intervals. 

In  the  case  of  Cunninghamy  the  order  was  granted  on  the 
27th  of  February,  and  the  citation  made  returnable  on  ist 
June.  The  period  could  hardly  have  been  much  shorter,  as 
from  February  there  was  no  term  till  isth  May.  But  since 
then,  whenever  it  could  be  done,  the  Court  has  in  every  case 
shortened  the  period  for  service  abroad. 

In  the  case  of  Hendrikz^  six  weeks  were  allowed, 
because,  though  it  was  supposed  he  had  gone  to  N'Gami, 
there  was  no  actual  proof,  and  he  might  still  be  in  the 
Colony. 

*  B.for  1875,  p.  99. 
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In  the  case  of  Kohler,  the  order  was  granted  on  the  31st 
August,  and  made  returnable  on  the  19th  December. 

In  the  case  of  Kukn,  the  order  was  granted  on  the  15th 
May,  and  made  returnable  on  the  19th  November. 

There  are  many  more  cases  (not  reported),  decided  under 
the  said  Rule,  that  can  be  quoted  if  necessary;  but  it  is 
unnecessary  to  do  so,  as  they  all  confirm  the  established 
principles  here  laid  down,  that  personal  service  must  be  effected 
if  possibUy  failing  whichy  a  publication  of  the  edict  must  be  made 
in  the  Gazette  and  in  such  otfier  papers  as  the  Court  may  order y 
and  the  return  day  of  the  edict  must  be  fixed  at  a  reasonable 
date.  This  return  day  must  be  not  too  far  off  on  the  one 
hand,  to  cause  unnecessary  delay  to  the  plaintiff,  nor  on  the 
other  hand  within  too  short  a  time  for  the  defendant  to 
appear  personally  or  by  proxy  if  so  minded. 

Another  point  to  be  observed   in   connection  with  this 
subject  is  that,  before  the  passing  of  the  Rule,  the  edictal 
citation  had,  as  a  matter  of  course,  to  be  first  published  in 
the  Government  Gazettey  and  then  a  copy  of  the  Gazette,  con- 
taining the  edict,  was  served  on  the  defendant  when  it  could 
be  served.     This  was  introduced  into  Holland  by  no  special 
rule  or  legislation,  but  by  practice.     But  whether  the  Gazette 
could  be  served  personally  or  not,  a  copy  of  the  edict  was 
also  posted  on  the  main  door  of  the  Court  from  which  the  edict 
issued.     From  this   came  the  expression  edictum  ad  valvas 
curice — the  edict  at  the  doors  of  the  Court — as  distinguished 
from  any  other  kind  of  edict     Formerly  in  Holland   there 
was  a  difference  between  the  ad  valvas  curice  edict  and  the 
ordinary  Clausule  van  Edicte,  viz.,  that  the  former  was  resorted 
to  only  when  the  domicile  of  the  defendant  was  not  known, 
and  the  latter  when  it  was  known  and  the  edict  was  sent 
through  the  post.     But  this  distinction  gradually  fell  into 
disuse  in  the  latter  part  of  the  last  century,  and  the  edicts 
were  all  called  cul  valvas  curice.     It  was  thus  absolutely  neces- 
sary to  an  edictal  proceeding  that  the  edict  should  be  posted 
by  the  Sheriff  on  the  main  (or  public)  door  of  the  Court,  and 
a  return  made  by  him  to  that  effect.    The  whole  of  the  Dutch 
practice  was  followed  by  us  here  also  till  the  passing  of  the 
new  Rule  mentioned.     Since  that  Rule  this  practice  of  post- 
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ing  on  the  door  has  not  been  followed  by  all  the  attorneys, 
and  whoever  did  follow  it  certainly  posted  the  edicts  on  the 
wrong  door — at  a  private  entrance.  The  main  or  public 
door  of  the  Supreme  Court  is  the  large  one  opening  on  to 
the  Adderley  Street  side.  But  this  posting  on  the  door  is 
not  necessary  at  all  now  since  the  new  Rule,  which  depends 
upon  the  "  directions  "  of  the  Court.  By  the  Placaat  of  the 
22nd  November,  1735,  it  was  punishable,  in  the  discretion 
of  the  Court,  for  any  one  to  take  off  an  edict  properly  affixed 
to  the  door  of  the  Court. 

In  a  liquid  document  sued  on  by  edictal  process  the 
defendant  must  also  be  called  on,  as  in  an  ordinary  provisional 
sentence  summons,  to  acknowledge  or  deny  his  signature 
or  the  validity  of  the  debt,  and  to  plead  to  the  provisiona^l 
claim,  &c 

In  liquid   cases,   in   the  edictal  process  for  provisional 
sentence,  where  the  citation  has  been  personally  served  on  the 
defendant,  provisional  sentence  could   always    be  obtained 
thereon  without  filing  an  *'  Intendit "  by  the  mere  production 
of  the  document  sued  on,^  but  where  no  personal  service  is- 
effected  the  citation  must  be  published  in  the  same  manner 
as  in  illiquid   cases ;  and  when  the  citation   has  not  been, 
personally  served   on    the  defendant,   provisional    sentence* 
cannot  be  obtained   upon  the   document  sued   on  without, 
filing  an  "  Intendit,"  and  proceeding  from  this  stage  as  ini 
an  illiquid  case,  although  at  the  trial  the  mere  production  of 
the  liquid  document,  without  further  evidence,  is  sufficient  to- 
obtain  judgment  on.*    Since  the  decisions  of  these  cases  the 
329th  Rule  of  Court  has  been  published  (March,  1880).     By 
sub-section  (^)  it  is  provided  that  when  a  defendant  in  an 
illiquid  case,  but  for  a  debt  or  a  liquidated  demand  only,  is  in 
default  of  appearance,  the  plaintiff  may  set  the  case  down  on 
the  summons  for  judgment  without  filing  a  declaration.     It 
is  true  the  Rule  in  question  specially  excepts  "  a  summons 
•  .  .  for  provisional  sentence."     But  this  exception  applies 
only  to  the  ordinary  summonses  for  provisional  sentence,  and 

*  Duntil  and  Sianbridge -Ts,  Van  der      tees  of  StoH  vs.  MunrOj  I   M.,   139; 

Piank,  I  M.,  140.  Enety  vs.  Ferreira,  decided  in   1878, 

'  I'rustees  of  Stoll  \-8.  Hope ;  Tf^t-      not  reported  ;  sec  also  Merula,  2,  2,  5. 
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not  to  edictal  citations.  Nevertheless  for  the  last  few  years, 
since  the  publication  of  the  last  Rule  referred  to,  though  it  is 
not  applicable  directly,  the  practice  has  been  the  same  with 
regard  to  provisional-sentence-edictal-process  not  personally 
served,  as  those  personally  served,  and  "  Intendits "  are  no 
longer  required  to  be  filed  therein. 

The  '^  IntendW  here  mentioned  is  the  old  Dutch  technical 
term  for  what  we  call  "Plaintiffs  Declaration,"  or  what  is 
called  in  the  English  law  "  Statement  of  Claim."  The  Rule 
above  referred  to,  as  to  edictal  citations,  goes  no  further  than 
what  I  have  mentioned,  and  therefore  this  term  is  still  in 
force  in  our  practice.  Van  der  Linden  ^  gives  the  following 
definition  of  "  Intendit : " — 

"  It  is  understood  to  be  a  writing  containing  a  statement  of  the  case, 
of  the  proceedings  thereon,  and  of  the  defaults  granted ;  and  finally  a 
■conclusion,  which  is  always  inserted  therein,  that  the  defendant  shall  be 
barred  from  all  pleas  or  exceptions,  peremptory,  declarator)',  or  dilatory ; 
and  also  from  all  means  of  defence  in  law  which  he  otherwise  might  have 
availed  himself  of  had  he  appeared  ;  and  further  with  respect  to  the  cause 
itself  or  the  merits,  that  he  be  condemned  conformably  with  the  nature  of 
the  case  and  demand."  ^ 

On  the  return  day  of  the  edictal  citation  the  plaintiff 
must  prove  its  personal  service,  by  affidavit,  and  where  no 
personal  service  has  been  efTected  proof  must  be  shown,  also 
generally  by  affidavit,  that  every  eflfort  has  been  made  to  find 
the  defendant  but  without  success.  He  must  also  prove  the 
publication  in  the  Gazette  and  such  other  paper  as  the  Court 
may  have  ordered  the  edict  to  be  published  in,  by  handing  in 
copies  of  all  these  papers  containing  the  citation.  The  same 
principle  applies  to  the  "  Intendit "  and  to  all  other  process 
ordered  by  the  Court  in  edictal  proceedings.  Under  the  old 
practice  the  "  Intendit "  was  never  published,  and  was  never 
served  on  the  defendant,  nor  was  notice  of  trial  ever  published 
or  given  him.  It  was  sufficient,  if  the  defendant  was  in 
default  on  the  citation,  to  file  the  "  Intendit "  at  once,  and  to 
forthwith  set  the  case  down  for  trial  for  an  early  day.  But 
under  the  new  Rule  the  Court  may  order  a  service,  or  publi- 

^  3,  I,  13.  Art.  108,  and  Hooge  Raade,  Arts.  252 

'  See    also     Wassenaar,     Vol.     r,       and    253,     in    the    Placaaten    above 
Chap.  4,  §§  57-62 ;  Instr,  v.  t.  Hof ;       mentioned. 
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cation,  of  the  "  Intendit,"  and  the  notice  of  trial.  In  the  case 
of  Barendsey  already  mentioned,  where  personal  service  of  the 
summons  was  made  the  Court  ordered  the  "  Intendit "  and 
the  notice  of  trial  to  be  published  in  two  successive  issues  of 
the  Gazette^  without  any  notice  thereof  being  given  to  the 
defendant  in  Natal.  And  in  the  case  of  Kuhn,  also  men- 
tioned above,  the  "  Intendit  *'  was  ordered  to  be  published  in 
two  issues  of  the  Gazette^  and  no  notice  of  trial  given.  But  to 
save  time  and  expense  the  present  practice  of  the  Court  on 
the  hearing  of  the  Petition  is,  in  giving  instructions  as  to 
service  of  process,  to  order  also  that  the  Intendit,  the  Order 
of  Court,  and  the  Notice  of  Trial  shall  be  served,  or  published, 
at  the  same  time  with  the  Citation.  It  is  always  better, 
therefore,  in  the  applications  for  *'  directions  '*  as  to  the  service 
of  the  edict,  to  apply  also  for  instructions  as  to  the  "  Intendit '' 
and  notice  of  trial  and  all  other  necessary  process.  Whatever 
the  new  Rule  has  not  altered,  we  are  still  bound  to  follow  in 
the  old  practice  as  derived  from  the  law  of  Holland.  By  the 
old  practice  a  personal  service  of  the  edict  was  never  insisted 
upon  by  the  Court,  though  possible  to  be  made,  as  it  was 
really  not  necessary ;  but  it  was  to  the  interest  of  the 
plaintiff  to  get  a  personal  service  made  if  possible,  as  it 
dispensed  with  the  publication  of  the  remaining  edicts. 

The  service  or  publication  of  the  **  Intendit "  and  other 
process  being  made,  the  plaintiff  must  proceed  with  the  rest 
of  the  case,  as  in  other  default  cases,  except  as  to  notice  of 
trial.  And  if  the  defendant  is  allowed  by  the  Court  to  purge 
his  defaults,  and  to  defend  the  action,  then  he  or  his  attorney 
is  entitled  to  be  served  with  all  notices  and  process  as  in 
other  defended  cases.  But  in  granting  this  order  the  Court 
sometimes  imposes  on  the  defendant  certain  terms,  the  most 
usual  of  which  are,  that  he  shall  first  repay  the  plaintiff  all 
the  costs  occasioned  by  reason  of  the  defaults,  and  that  he 
shall  plead  and  go  to  trial  by  a  certain  date.^ 

Questions  are  sometimes  asked  why  the  edict  should  be 
issued  and  published  in  the  name  of  the  Court,  instead  of 
that  of  the  Sovereign.  The  reason  is,  that  it  had  its  origin 
in   the  Praetor's  Court,  where  it  was  issued  in  the  name  of 

^  Menila,  2,  2,  4. 
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that  Court,  and  from  those  days  till  now,  in  all  ages  and  in 
all  countries^  all  orders  of  Court — for  we  cannot  issue  an 
edict  without  a  special  order  of  Court — have  been,  and  are 
still,  issued  in  the  name  of  the  Court.  The  ordinary  summons 
can  be  issued  without  such  an  order,  though  by  one  of  our 
Rules  of  Court  it  is  to  be  "tested"  in  the  name  of  the  Chief 
Justice,  and  the  form  gives  it  in  the  name  of  the  Sovereign. 
The  practice  to  issue  summonses  in  the  name  of  the  Sovereign 
first  began  in  England.  In  no  other  country  is  this  so^ 
except  now  with  us  in  the  ordinary  summons.  All  orders  of 
our  Courts  are  still  issued  in  the  name  of  the  Court.  The 
Rule  273  did  not  alter  this  as  to  edictal  citations,  nor  did  it 
alter  the  old  technical  term  "Intendit,"  which  we  still  use. 
But  though  it  is  perfectly  legal  to  issue  Edictal  Citations  in 
the  name  of  the  Court,  the  general  practice  of  late  years  has 
been,  and  sanctioned  by  the  Supreme  Court,  to  issue  them 
also  as  all  Summonses  are  in  the  name  of  the  Sovereign^ 
because  the  new  Rule  of  Court  (273)  as  to  Edictal  Citations 
throughout  uses  the  word  "  summonses." 

Another  question  frequently  asked  is,  "  Of  what  use  is  an 

edictal  citation  when  a  defendant  has  left  the  country  and 

has  no  property  to  be  attached?"     The  answer  is  simple. 

There  may  be   instances  where  a  judgment  in  such  a  case 

will  be  of  no  practical  value  to  the  plaintiff,  and  it  will  be  for 

him  to  decide  whether  he  will  go  to  the  expense  of  obtaining 

one.     But  there  are  many  cases  where  such  a  judgment  is 

the  only  way  of  maintaining  one's  right.    Apart  from  social 

questions  such  as  divorce,  &c.,  a  plaintiffs  cause  of  action 

may  have  arisen  in  this  country,  and  it  may  be  necessary  for 

him  to  initiate  his  action  here,  if  ever  he  intends  to  enforce 

his  rights.    I  have  already  mentioned  instances  where  persons 

summon  "  all  the  world,"  or  "  all  whom  it  may  concern  ; "  or 

there  may  be  instances  where  other  future  rights  are  involved, 

such  as  servitudes   or  prescriptions;  or,  as   is   the  case  of 

co-debtors  or  co-sureties  who  have  renounced  no  exceptions, 

when  one  of  them  is  absent  and  has  left  no  property,  it  is 

necessary,  in  order  to  come  down  upon  the  others  for  the 

whole  debt,  that  he  must  first  be  excussed,  an  edictal  process 

being  necessary  against  the  absent  one  to  enforce  judgment 
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against  the  remaining  ones ;  or  a  defendant  may  be  absent 
to-day,  and  without  property,  but  he  may  turn  up  some  day, 
or  he  may  have  property  again.  The  debt  is  liable  to  be 
prescribed,  but  a  judgment  will  keep  it  open  for  at  least  a 
quarter  of  a  century.  Besides,  by  the  comity  of  nations 
certain  judgments  are  recognised  and  can  be  enforced  abroad, 
while  the  case  could  not  conveniently  have  been  initiated 
abroad*  In  short,  there  are  the  same  reasons  for  proceeding 
or  not  by  edictal  citation  in  the  case  of  an  absent  person 
who  has  left  no  property,  as  in  the  case  of  any  other  ordinary 
summons  against  a  person  present  who  has  no  property.  It 
is  purely  a  question  for  the  plaintiff  to  consider  of  what 
advantage  the  judgment  will  be  to  him  when  he  gets  it. 

In  an  in  formd  pauperis  Edictal  Citation  suit,  when 
publication  becomes  necessary,  the  Citation,  Intendit  Order, 
and  Notices  of  Trial  need  not  be  published  in  extensoy  but  only 
a  notice  to  the  defendant  containing  a  precis  thereof  signed 
by  the  plaintiff's  attorneys  and  approved  of  by  the  Registrar 
of  the  Court^ 


Petition  to  sue  by  Edict  for  the  cancellation  of  a  sale  of  landed  property^ 

(Heading.) 

The  petition  of  A.B.  of  ...  • 
Humbly  sheweth — 

1.  That  on  the  ....  day  of  ... .  your  petitioner  sold  to  CD.  of  ...  • 
certain  erven  situate  in  the  village  of  ....  for  the  sum  of  ;f  .  •  .  • 
sterling  ijiere  state  conditions ^  if  any^  or  for  cash;  for  instance) ^  on  the 
condition  of  his  paying  one-fourth  thereof  within  three  months  after  the 
date  of  sale,  and  the  balance  nine  months  thereafter  when  transfer  will 
be  given  of  the  erven. 

2.  That  your  petitioner  and  the  said  CD.  duly  made  the  Declarations 
of  Sale  and  Purchase  of  the  erven,  and  CD.  also  paid  the  transfer  duty 
on  the  purchase  amount,  and  also  paid  your  petitioner  one  quarter  of  the 
purchase  price  within  the  time  agreed  upon. 

3.  That  the  said  CD,  left  this  Colony  for  the  Transvaal  about 
.  •  •  .  years  ago,  and  he  is  at  present  living  at  .  .  •  .,  in  the  Transvaal ; 
and  though  he  has  frequently  been  written  to,  to  complete  the  purchase, 
he  has  failed  to  do  so. 

4.  That  the  balance  ptut:hase  money  is  still  due  to  your  petitioner : 
and  that  no  transfer  of  the  property  has  passed  to  CD. 

*  Cadleyys,  CadUy^  2  C  T.,  392,  and  /Vr/>VR.  /YrrV,  7  C.  T.,  1 1. 
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5.  That  your  petitioner  is  desirous  either  to  obtain  the  balance  pur- 
chase money  or  to  cancel  the  sale  of  the  said  erven. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  will  be 
pleased  to  allow  him  to  sue  the  said  CD.,  by  edictal  citation,  either  for 
the  fulfilment  of  the  conditions  of  said  sale,  by  paying  the  balance  still  due, 
and  taking  transfer  of  the  said  erven,  or  failing  to  do  so,  within  a  time  to 
be  fixed  by  this  Honourable  Court,  then  for  a  cancellation  of  the  said 
sale  : — ^And  that  your  Lordships  will  further  be  pleased  to  give  directions 
as  to  the  mode  of  serving  the  citation,  and  all  the  other  processes,  and  to 
fix  the  time  for  the  defendant's  appearance  to  the  said  citation. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

Affidavit  of  Verification. 

Note. — In  every  case  of  an  edictal  citation,  wJiere  an  "  Intendit "  is 
necessary,  it  may  now  be  served,  on  the  defendant,  or  published,  as  the 
case  may  be,  at  the  same  time  with  the  citation  and  notice  to  plead,  and 
of  trial,  specimen  forms  of  Citations  and  Intendits  with  notices  and 
affidavits  are  given  at  the  foot  of  the  Chapters  on  "  Malicious  Desertioti " 
and  **  Divorce,^  The  Intendits  are  drafted  by  Counsel  and  follow  the 
usual  forms  of  "  Plaintiff  ^s  Declaration,^  therefore  no  other  samples  are 
given  here. 


Petition  to  sue  by  Edict  to  set  aside  a  cession  of  a  mortgage  bond  on  the 

ground  of  undue  preference. 

(Heading.) 

The  petition  of  A.B.  and  CD.  of  .  .  .  . 
Humbly  sheweth — 

1.  That  your  petitioners  are  the  trustees  of  the  insolvent  estate  of 
£.F.  of .  .  .  .,  whose  estate  was  placed  iinder  sequestration  on  the  .... 
day  of  ...  . 

2.  That  on  the  ....  day  of  ...  .  one  G.H.  of  ...  .  passed  a  mort- 
gage bond  in  favour  of  the  said  E.F.,  for  the  sum  of  jf  .  .  .  .  sterling, 
and  for  which  the  farm  ....  was  duly  hypothecated. 

3.  That  on  the  ....  day  of ...  .  the  said  £.F ceded  the  said 

bond  for  the  full  amount  thereof  to  J.K ,  then  of  .  .  .  .,  in  this 

Colony,  but  at  present  of .  .  .  .,  in  Geimany. 

4.  That  it  appears  from  the  books  of  the  said  insolvent  that  at  the 
time  of  the  cession  of  the  said  bond  he  was  indebted  to  the  said  J.K.  in 
the  sum  oi£  ....  sterling,  and  that  this  bond  was  given  in  part  pa)'ment 
of  the  said  debt. 

5.  That  from  an  examination  of  the  affairs  of  the  said  insolvent  it 
further  appears  that  at  the  time  of  the  cession  of  the  bond  aforesaid  he 
was  in  insolvent  circumstances,  and  must  therefore  have  given  the  cession 
with  the  intention  to  prefer,  and  did  thereby  prefer,  the  said  J.K.  over  his 
other  creditors. 

6.  That  your  petitioners  are  desirous  of  suing  the  said  J.K.  of  . .  .  ., 
in  Germany,  by  edictal  citation,  for  a  cancellation  of  the  said  cession. 
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Wherefore  your  petitioners  humbly  pray  that  yoiur  Lordships  will  be 
pleased  to  allow  them  to  sue  the  said  J.K.,  by  edictal  citation,  to  shew 
cause  why  the  said  cession  shall  not  be  set  aside,  as  an  illegal  and  an 
unlawful  cession,  made  by  the  said  insolvent,  with  the  intent  to  prefer 
the  said  J.K.,  who  was  a  creditor  of  his,  before  his  other  creditors,  and 
to  have  the  said  bond  declared  to  be  part  and  parcel  of  the  assets  of  the 
estate  of  the  said  insolvent,  and  as  such  vested  in  his  said  trustees :  And 
that  your  Lordships  will  further  be  pleased  to  give  directions — 

{Here  conclude  as  in  preceding  petition^ 


The  citation  on  the  preceding  petition. 

Citation  by  Edict,    {See  note  at  foot,) 

The  Right  Honourable  Sir  John  Henry  de  Villiers,  K.C.M.G.,  Chief 
Justice,  and  the  other  the  Judges  of  the  Honourable  the  Supreme 
Court  of  the  Colony  of  the  Cape  of  Good  Hope,  do  hereby  make 
known — 
To  J«K.,  of  •  •  •  • 

That  whereas  A.B.  and  CD.  of  .  .  .  .,  in  this  Colony,  in  their  capacity 

as  trustees  of  the  insolvent  estate  of  £.F of  .  .  .  .,  petition  this 

Honourable  Court  for  leave  to  sue  by  edict  J.K ,  of  ....  A.,  in 

Bavaria,  beyond  the  jurisdiction  of  this  Colony,  to  shew  cause  why  a 
certain  cession,  bearing  date  the  ... .  day  of . . . .,  by  the  said  insolvent 
to  the  said  J.K.  •  •  •  •  of  a  certain  Mortgage  Bond  for  the  sum  of  ;f  • . . ., 
passed  by  G.H.  in  favour  of  the  said  insolvent  on  the  .....  day  of  •  .  .  ., 
shall  not  be  set  aside  as  an  undue  preference  and  therefore  illegal. 

Now  therefore  this  Court,  having  taken  the  prayer  of  the  said  Trustees 
into  consideration  and  granted  the  same  accordingly,  by  these  presents 
doth  smnmon  the  said  J.K.  of  •  •  .  •  to  appear  before  the  said  Supreme 
Court  on  the  .  •  •  •  day  of  ....  at  10  o'clock  in  the  forenoon,  either  in 
person  or  by  proxy,  and  to  shew  cause,  if  any,  why  the  said  cession  of 
the  said  bond  shall  not  be  set  aside  as  an  illegal  and  unlawful  cession, 
so  made  by  the  said  insolvent  with  the  intent  to  prefer  the  said  J.K., 
who  was  a  creditor  of  the  said  insolvent,  before  his  other  creditors ;  and 
also  to  have  the  said  bond  declared  to  be  part  and  parcel  of  the  assets 
of  the  estate  of  the  said  insolvent,  and  as  such  vested  in  the  said  trustees. 

Thus  done  and  granted  in  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  at  Cape  Town,  on  the  ....  day  of  .  ,  .  .,  in  the 
year  of  our  Lord,  1891. 


Registrar  of  the  Supreme  Court. 


Plaintiffs'  Attorneys, 

De  Lettre  Chambers, 

Church  Square,  Cape  Town. 

(Note. — The  heading  0/ this  form,  though  perfectly  legal,  has  of  late 
been  varied  and  sanctioned  by  the  Supreme  Court,  so  as  to  allow  the 
Edict  to  be  issued  in  the  name  of  the  Sovereign,  as  in  summonses, 
instead  of  in  the  name  of  the  Court.) 
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CHAPTER  VII. 

ABBE8T& 

This  subject  is  justly  regarded  by  the  profession  as  one  of 
the  most  important  in  their  practice.  Its  importance  is  not 
because  of  the  ^actions  which  frequently  arise  out  of  it — oh  ! 
no,  such  a  thought  is  too  mundane  for  lawyers ! — ^but  because 
it  affects  the  liberty  of  the  subject,  and  very  serious  injury 
might  sometimes  be  done  to  the  defendant,  or  loss  caused  to 
the  plaintiff,  by  the  issue  of  an  illegal  or  informal  arrest.  I 
shall  therefore  endeavour  to  state  a  few  general  principles — 
sufficient,  nevertheless,  for  all  practical,  purposes — in  this 
brief  treatment  of  a  very  wide  subject. 

The  word  "  arrest "  is  of  French  origin  (arriter)  and  the 
purpose  of  arrest  is  twofold :  {a)  To  enable  a  creditor  to 
prevent  the  departure  of  a  debtor  who  meditates  flight  from 
the  Colony  without  paying  or  securing  his  debts,  to  avoid  an 
anticipated  or  a  pending  action  ;  {b)  To  found  jurisdiction  on 
a  person  who  does  not  belong  to  the  jurisdiction  of  the 
party  arresting,  but  who  temporarily  comes  within  it  intending 
to  leave  it  again  soon. 

In  either  case  the  object  of  arrest  is  to  compel  the  person 
arrested  to  give  security  to  answer  the  anticipated  or  the 
pending  action  and  to  abide  by  the  judgment  thereon. 

Every  person  who  has   the  legitima  persona  standi  in 

judiciot  and  who  has  a  claim  against  another,  may  cause  him 

to  be  arrested,*  as  also  any  one  duly  authorised  thereto  by  a 

power  of  attorney.*     So  too  an  attorney  who  has  authority  to 

act  for  another  has  the  power  to  cause  the  debtor  of  his 

*  Sec  Chapter  "  Actints,*^  '  Kersteman,  Chap.  26. 
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principal  to  be  arrested,  though  no  special  power  to  arrest 
may  have  been  given.^  Women  may  arrest  their  debtors.'  A 
wife  may  also  cause  the  arrest  to  be  made  in  the  name  of  her 
husband,  without  his  knowledge  or  permission,  and  it  will 
hold  good  if  he  does  not  afterwards  dispute  it.' 

Arrests  are  either  civil  or  criminal ;  but  in  this  Chapter  I 
shall  treat  of  arrests  only  in  so  far  as  they  affect  civil  suits. 

An  arrest  may  be  made  (A)  Of  a  person,  (B)  Of  his  goods. 


A.— ARREST  OF  A  PERSON. 

This  may  be  of  two  kinds : 

1.  In  securitatem  debiti,  and 

2.  yurisdictionis  fundanda  causd  {or  gratia). 

L  The  in  securitatem  debiti  arrest  is  very  common,  and  is 
recognised  also  by  the  Roman  law.  It  is  used  whenever  a 
debtor  is  suspectus  defugd  (suspected  of  flight) ;  that  is,  when- 
ever the  debtor,  being  under  the  same  jurisdiction  as  the 
creditor,  is  suspected  of  an  intention  to  leave  that  jurisdiction 
or  country  for  another,  without  having  paid  his  debt  to  his 
creditor ;  and  this  suspicion  is  confirmed  if  it  can  be  proved 
that  he  either  meditated  flight  at  once,  or  if  by  words  spoken 
or  written  by  him,  or  by  his  acts  and  conduct,  it  can  be 
reasonably  inferred  that  he  is  preparing  to  leave  the  country.. 
In  every  case  where  there  is  a  reasonable  belief  in  the  mind 
of  the  plaintifl*,  either  from  the  actions,  conduct,  or  expressions 
of  the  defendant,  that  the  latter  contemplates  leaving  the 
Colony  on  a  favourable  opportunity,  the  plaintifl*  is  justified 
in  issuing  a  writ  of  arrest ;  for  instance,  where  a  debtor  tells 
another,  or  it  is  discovered  by  other  means,  that  he  intends, 
to  leave  the  Colony  by  a  certain  day,  or  shortly,  or  by  a 
certain  opportunity ;  or  if  he  takes  his  passage  in  a  certain 
ship,  or  by  a  certain  conveyance,  whose  destination  is  beyond 
the  boundaries  of  the  Colony.* 

•  Zutphen  Ned.  Pnu:.,  p.  50 ;  *  Van  der  Linden's  Supplement  to 
Vromftn,  l,  l,  35 ;  Wassenaar,  i,  i,  20 ;  Voet,  Bk.  2,  Tit.  4,  §  18 ;  jud.  Prac., 
and  Bort  van  Arresteo,  2,  4-6.  Bk.  2,  Tit  18,  §  l ;  Vroman,  I,  i,  25, 

•  Voet,  2,  4,  34-36.  and  3,  i,  20 ;  Van  Alphen,  Chap.  24 ; 

•  Berg.    Ned.    Adv.    Bk.,   Vol.   4,  Voet,  Buchanan's  tr.  2,  4,  18-26. 
Cods.  54. 
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It  is  not  essential  that  the  movements  of  the  defendant 
should  be  secret  so  as  to  come  under  the  term  suspectus  de 
fugd.  He  may  openly  avow  his  intention  of  leaving  the 
Colony,  and  publicly  make  preparations  for  that  purpose ; 
yet  if  he  fails  to  settle  with  his  creditor  a  reasonable  time 
before  leaving,  he  may  be  arrested  as  a  suspectus  de  fugd} 
And  it  was  held  by  the  Supreme  Court  that  the  mere  con- 
templated departure  from  the  Colony  of  a  debtor  is  sufficient 
to  warrant  an  arrest ;  which  departure  need  not  be  fraudulent, 
or  with  a  view  to  defeat  the  plaintiff's  claim :'  and  also  that 
one  of  two  or  more  partners  under  the  same  jurisdiction, 
although  contemplating  only  a  temporary  absence  from  the 
Colony,  may  be  arrested  to  give  security  for  the  partnership 
debt.*  These  two  decisions  have  of  late  been  to  some  extent 
modified  in  the  following  four  cases :  Van  Blomntestein  vs.  Van 
Blommestein  ;  Fraservs,  Sivewright;  Harsantvs.  Pullinger ; 
and  Lippert  vs.  Adler. 

But  though  the  aforesaid  are  the  general  principles  upon 
which  a  plaintiff  would  be  justified  in  arresting  a  defendant 
for  suspicion  of  flight,*  the  Supreme  Court  has  of  late  years 
held  that,  where  the  defendant  could  satisfy  the  Court  that  he 
was  only  leaving  the  Colony  for  a  temporary  purpose,  and 
that  he  had  considerable  property  in  the  Colony,  sufficient  to 
meet  the  plaintiff's  claim,  he  should  not  be  arrested ;  or,  if 
arrested,  should  be  discharged  from  arrest  ;•  and  carrying  the 
same  principle  a  little  further,  the  same  Court  has  also 
decided,  on  the  application  of  the  plaintiff  that  the  defendant 
should  give  security  for  costs  in  a  pending  action,  that,  though 
the  defendant  may  have  no  property  to  satisfy  the  plaintifFs 
claim,  yet  if  he  can  satisfy  the  Court  that  his  contemplated 
absence  is  only  temporary,  and  bondfide^  he  cannot  be  arrested, 
nor  called  upon  to  give  security.  As  this  decision  is  a  very 
important  one,  and  is  not  yet  reported,  I  give  here  the  outline 
of  the  Chief  Justice's  judgment  in  the  case  I  allude  to,  viz., 

^  Merula,  4,   2,   25;  Loenius,  48;  *  See  also  Tke  Master  of  the  Supreme 

Vroman,  I,  i,  25.  Court  \s,  A.B,^  3  M.,  p.  138. 

*  Roberts  vs.  Tuekery  3  M.,  130.  '  Van  Blommestein  vs.    Van  Blom- 

'  Joseph    vs.     Abrahams^     decided  mestein^    i   F.,   81 ;   Fraser  vs.  Svoe^ 

Supreme  Court,  23rd  July,  1864,  not  wright,  3  T.,   342 ;   and  Harsant  vs. 

reported.  Pullinger^  Ibid.  343. 
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that  of  Lippert  vs.  Adler,  decided   26th  May,    1887,    The 
Chief  Justice  said : 

''  The  mere  fact  that  the  defendant  intended  leaving  the  country  was 
not,  in  his  opinion,  sufficient  to  justify  the  Court  either  in  arresting  him, 
or  in  ordering  him  to  give  security.  No  doubt  there  was  a  rule  in  regard 
to  plaintiffs  who  are  foreigners,  that  they  may  be  called  upon  to  give 
security,  but  the  same  rule  had  never  been  applied  to  defendants,  unless 
there  was  reason  to  believe  that  the  object  of  the  departure  was  either 
to  defeat  or  delay  the  plaintiJTs  claim.  In  the  consideration  of  that 
question  it  was  an  important  ingredient  whether  the  defendant  had 
property  in  the  Colony ^  and  whether  he  was  going  away  only  temp(frarily. 
In  the  case  of  Fraser  vs.  Sivewrighty  and  Harsant  vs,  Pullinger^  those 
questions  were  considered,  for  they  were  important  elements  in  the 
iiirther  consideration  of  the  objects  the  defendants  had  in  leaving.  In 
the  present  case  there  was  no  evidence  that  the  defendant  possessed 
unmovable  property,  but  there  was  sufficient  evidence  before  the  Court 
that  his  departure  was  for  a  temporary  purpose  only,  and  inasmuch  as 
the  Court  was  satisfied  that  his  departure  was  for  a  temporary  purpose 
only,  and  that  there  was  no  intention  of  defeating  or  delaying  the 
creditors^  he  did  not  come  within  the  class  of  cases  in  which  the 
defendant  could  be  called  upon  to  give  security^  he  not  being  at  all 
infugdP 

It  will  be  noticed,  from  what  has  been  stated,  what  the 
grounds  or  reasons  are  which  would  justify  a  creditor  in 
causing  the  arrest  of  his  debtor,  and  that  is  for  the 
defendant  to  prove  the  exceptions  here  mentioned ;  for  the 
plaintiff  may  not  be  aware,  when  he  issues  the  writ,  what 
defence  the  defendant  may  have  to  it,  and  therefore  he  will 
still  be  justified  in  issuing  it  on  first  complying  with  the  8th 
Rule  of  Court,  because,  as  was  remarked  by  the  Court  on 
another  occasion  and  for  another  purpose  in  the  case  of  The 
Master  of  the  Supreme  Court  vs.  A  ,B.^ 

^' there  was  a  great  distinction  in  law  between  the  facts,  which  it  was 
sufficient  for  the  plaintiff  to  allege  on  oath,  in  order  to  obtain  a  writ  ot 
arrest,  and  by  the  arrest  to  prevent  the  defendant's  leaving  the  Colony 
before  the  Judges  should  have  an  opportunity  of  considering  the  merits 
of  the  -arrest ;  and  the  facts  which  it  was  necessary  for  the  plaintiff  to 
establish  to  the  sattsfaction  of  the  Judges,  to  prevent  them  from  dissolving 
the  arrest  on  the  application  of  the  defendant.** 

But  of  course  if  the  plaintiff  has  full  knowledge  of  the 
grounds  which  the  defendant  may  successfully  urge,  why  he 

*  3  M.,  138. 
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should  not  be  arrested,  or,  if  arrested,  discharged  from  the 
arrest,  then  he  will  not  be  justified  in  ordering  the  arrest  of 
such  a  defendant ;  nor  of  a  defendant  whose  departure  he  is 
aware  is  only  for  a  temporary  and  bond  fide  purpose,  and 
with  no  intention  to  defeat  or  delay  his  creditors,  or  who  has 
sufficient  property  in  the  Colony  to  satisfy  the  debt. 

But  when  a  person  owes  a  debt  which  he  cannot  possibly 
pay,  he  cannot  avail  himself  of  any  of  these  defences,, 
and  he  is  not,  therefore,  privileged  from  arrest  in  arrestable 
causes.^ 

II.  Th^  jurisdictionis  fundandce  causd  arrest  is  the  arrest 
of  a  stranger  or  foreigner,  or  of  his  goods,  to  found  the  juris- 
diction of  the  Judge  over  him,  or  in  regard  to  them.  And 
this  kind  of  arrest  has  been  mostly  introduced  to  enable  the 
plaintiff  to  litigate  at  his  own  residence  and  there  recover  his 
debt  from  the  foreigner.*  The  Court  of  one  country  has  no- 
jurisdiction  over  a  person  in  another  country,  but  if  thafe 
person  comes  within  the  jurisdiction  of  the  Court,  he  may 
then  be  arrested  so  as  to  create  or  found  the  jurisdiction,  and 
he  must  in  that  case  be  either  imprisoned  and  abide  the 
result  of  the  action,  or  if  he  gives  satisfactory  security  to- 
abide  by  the  result  of  the  action,  he  is  released  from  arrest ; 
but  the  mere  fact  of  the  arrest,  if  legally  made,  founds  the 
jurisdiction,  and  the  jurisdiction  once  founded  is  as  good  as  if 
the  person  had  never  been  out  of  the  jurisdiction  of  the  Court 
It  is  not  required  that  the  defendant  should  specially  come  to* 
the  same  jurisdiction  of  the  plaintiff  in  order  to  be  arrested 
and  so  found  the  jurisdiction,  for  this  arrest  may  be  made 
even  when  the  defendant  is  only  casually,  or  quite  accidentally,, 
within  the  jurisdiction  of  the  plaintiff,  and  intends  leaving  it 
again  shortly.  If  he  has  no  intention  of  leaving  the  juris- 
diction  shortly,  and  there  are  reasonable  grounds  for  supposing 
that  he  intends  to  remain  to  answer  and  abide  by  the  action 
to  be  instituted  by  the  plaintiff,  then  no  arrest  is  to  be  made,. 
but  the  usual  proceedings  by  summons  must  be  taken  against 
the  defendant  Of  course  if  he  attempts  to  leave  before  the 
case  is  finally  settled,  he  may  be  arrested,  and  so  may  he  in 

'  Van  der  Linden  Jud.  Prac.,  2,  18,  i,  and  his  Supplement  to  Voet,  2,  4,  18. 
*  Voet,  2,  8,  7. 
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his  turn  arrest  the  plaintiff  who  intends  to  leave  before  the 
case  is  finally  settled. 

This  kind  of  arrest  is  not  so  common  or  universal  as  the 
former.  It  was  not  in  force  in  the  Roman  law,  and  was 
introduced  into  Holland  in  ancient  days,  and  obtained  the 
force  of  law  by  custom,  for  the  better  security  and  in  favour 
of  commerce,  because  the  Dutch  merchants  would  not  trans- 
act business  with  those  foreigners  who  could  not  be  arrested 
merely  because  they  were  foreigners,  if  after  making  their 
purchases  they  left  without  settling  their  accounts.^ 

But  this  kind  of  arrest  cannot  be  made  under  the  8th 
Rule  of  Court  It  must  be  by  application  to  the  Court  for 
security,  failing  which  for  an  arrest.  In  the  case  of  Schunke 
vs.  Taylor  and  Symonds^  the  Chief  Justice  said : 

^  It  has  been  more  than  once  decided  that  these  rules  (the  8th  and 
the  14th)  were  not  intended  to  deprive  the  Court  itself  of  the  power  to 
order  the  arrest  of  a  defendant  or  require  security  from  him  in  cases, 
although  not  felling  within  these  rules,  when  the  law  authorizes  such 
arrest  or  security.  ...  It  is  obvious  that  these  rules  apply  only  to  the 
case  of  resident  defendants.  In  order  to  confirm  jurisdiction  in  an 
action  against  a  person  not  domiciled  in  this  Colony,  an  application 
must  be  made  to  the  Court  for  the  attachment  of  his  person]or  property."' 

According  to  the  usual  rule  of  law  no  person  can  be  sued 
but  before  his  own  Judge,  actor  sequitur  forum  ret}  But  to 
this  rule  there  is  the  exception  in  the  arrest  jurisdictionis 
fundanda  causd:  and  this  applies  to  whether  the  person  of 
the  debtor  or  his  goods  are  detained.^  But  in  the  absence  of 
any  jurisdiction  ratione  domicilii^  raiione  rei  sitce^  or  ratione 
contractus,  the  Court  ought  not  to  assume  jurisdiction  by 
means  of  an  attachment^ 

Proceedings  on  arrest. — In  Holland  no  writ  of  arrest  can 
be  issued  without  the  authority  of  the  Court.     An  arrest  is 


*  Groenewegen  ad.  Cod.,  3,  18 ; 
Peckhis  **  Handopleggen  en  Besetten," 
cap.  I,  No.  4,  and  cap.  35,  Nos.  i  and 
4 ;  Mcrula,  4.  2,  25  ;  Voet,  2,  8,  I,  2, 
€  and  10;  Bort,  I,  16-21  and  2,  10; 
On  "  Jurisdiction ''  generally,  see 
Story's  •*  Conflict  of  Laws,"  Chap.  14, 

fj  530-583. 

*  8  Jm  103. 

*  See  also  Sohmon  vs.  Wolff,  8 
C.  T.,  184,  and  IS  S.  C,  152. 


*  See  Chapter  "  Actions:' 

'  Memla,  4,  2,  25,  and  notes; 
Bort,  I,  1,  3»  5»  and  3,  i,  3. 

'  Minrvald  vs.  The  German  West 
African  Company,  5  J.,  86;  and 
McLeod  vs.  Benfamin,  2  C.  T.,  119; 
Schunke  vs.  Taylor  and  Symonds, 
8  J.,  103;  EUerlon  Syndicate  vs. 
Hutc kings y  3  C.  T.,  124 ;  Ex  parte 
Jackson^  13  S.  C,  13;  Solomon  vs. 
IVolff,  8  C.  T*,  184,  and  15  S.  C,  152. 
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looked  upon  as  a  very  serious  matter,  especially  the  arrest 
of  a  person,  who  is  thereby  deprived  of  his  liberty  ;  it  is 
regarded  also  as  a  species  of  execution,  and  therefore  the 
granting  or  withholding  it  lies  entirely  in  the  discretion  of 
the  Court,  according  to  the  circumstances  of  each  case.  To 
obtain  this  order,  a  petition  must  be  presented  to  the  Court 
setting  forth  briefly  the  facts  of  the  plaintiff's  case,  and 
stating  the  grounds  on  which  he  resorts  to  this  extraordinary 
remedy,  and  the  Court  must  be  satisfied,  from  the  facts  laid 
before  it,  that  the  petitioner  has  a  just  cause  for  his  application, 
and  that  the  order  for  the  arrest  should  be  granted.^ 

This  law  is  in  force  also  in  this  Colony  except  in  so  far 
as  altered  by  our  8th  Rule  of  Court  This  alteration  and 
difference  I  shall  presently  point  out 

In  Holland,  again,  when  a  defendant  has  reason  to  believe 
that  an  application  for  his  arrest  may  at  any  moment  be 
made,  he  can  forestall  the  plaintiff  by  presenting  a  petition 
to  the  Court  for  a  Request  "  Antidotaal."  In  this  petition 
he  sets  forth  the  grounds  of  his  belief,  or  states  certain  facts, 
why  he  apprehends  that  the  plaintiff  intends  to  apply  for  his 
arrest,  and  concludes  with  a  prayer  **  Antidotaal,"  that  is,  that 
the  Court  may  declare  that  there  exist  no  grounds  for  any 
arrest  in  so  far  as  regards  the  claim,  or  demand,  or  complaint, 
of  the  plaintiff,  and  that  the  plaintiffs  threat  or  intention  to 
arrest  is  unfounded  and  unlawful ;  and  that  if  he  applies  for 
an  arrest  it  may  not  be  granted.  The  plaintiff  must  have 
notice  of  this  application,  and  the  Court  will  decide  whether 
to  grant  or  to  refuse  it  in  the  same  way  as  it  would  if  the 
plaintiff  had  applied  for  the  defendant's  arrest* 

This  law  is  also  in  force  in  this  Colony,  though  I  am  not 
aware  of  any  local  decision  on  this  point 

It  might  be  asked,  why  should  the  defendant  resort  to 
this,  what  I  take  the  liberty  of  calling  "antidotal"  or  "pro- 
tective" order,  when  he  might  either  oppose  the  plaintiffs 
application  for  an  arrest,  or,  when  the  arrest  is  made,  move, 
by  anticipation,  to  have  it  set  aside  ?    The  simple  answer  is, 

^  Vroman,  i,   i,  25,  and  3,  i,  20,  Merula,  4,  2,  25,  2 ;  Feckius,  2,  §§  4- 

and  notes  by  Middellant ;  Jud.  Prac.,  6 ;  Buchanan's  Voe^  2,  4,  1&-26. 

2,  iS,  4 ;  Bort  van  Arresten,  i,  §  2,  and  *  Jud.  Prac.,  2,  18,  5  ;  Bort,  i,  22  ; 

3>  $S  3-6»  I7>  »9»  22-27,  and  30-34 ;  and  Van  Alphen,  p.  677.I 
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that  by  delaying  his  application  so  long  as  he  likes  the 
plaintiff  may  very  seriously  inconvenience  the  defendant  by 
moving  the  Court  for  his  arrest :  or  by  arresting  him,  under 
the  8th  Rule  of  Court,  at  the  last  moment,  whereby  he  may 
miss  a  favourable  opportunity  of  departure,  whether  by  land 
or  sea,  or  suffer  other  loss  or  damage ;  and  if  the  arrest  should 
afterwards  be  confirmed  by  the  Court,  the  defendant  has  no 
remedy  for  compensation  against  his  opponent  It  is  to  pre- 
vent this  loss,  or  damage,  or  disappointment,  or  uncertainty, 
that  the  "  antidotal "  or  "  protective  "  remedy  is  given  to  the 
defendant,  by  which  he  can  have  the  plaintiff's  right  to  arrest 
him  at  once  established  before  it  is  too  late. 

Our  Supreme  Court  has  frequently  decided  that  a  plaintiff 
is  not  to  act  very  hastily  in  causing  the  arrest  of  a  person 
under  the  8th  Rule  of  Court^  He  must  wait  until  the 
defendant's  departure  is  "  imminent,"  and  this  must  depend 
upon  the  circumstances  of  the  contemplated  departure — how, 
and  when,  and  by  what  opportunity.  No  definite  time  can  be 
fixed  A  fortnight  before  the  time  fixed  for  departure,  when 
both  parties  are  in  the  same  place,  and  when  the  final  place 
of  departure  is  within  close  proximity,  is  too  soon.  A  day  or 
two  before  is,  under  such  circumstances,  reasonable.  It  has 
also  frequently  happened  that  a  plaintiff  has  no  knowledge  of 
his  opponent's  intended  departure  till  within  an  hour  or  so  of 
the  time,  when  he  has  barely  an  opportunity  to  issue  a  writ 
of  arrest,  and  that  the  arrest  is  made  just  as  the  vessel  is 
leaving  the  docks ;  or  it  may  be  that  the  plaintiff  purposely 
delays  till  the  last  moment,  in  order  to  inconvenience  and 
annoy  the  defendant  as  much  as  possible ;  or  it  may  be,  as 
most  frequently  happens,  that  the  defendant,  in  the  hope  of 
escape,  keeps  out  of  the  way  till  the  steamer  moves  off,  when 
he  jumps  on  board  and  is  at  once  arrested. 

Now,  all  the  disappointments  can  be  prevented  by  the 
defendant's  anticipating  the  move  of  the  plaintiff  by  applying 
for  a  protective  or  antidotal  order. 

When  the  plaintiff  intends  to  apply  to  the  Court  for  an 
order  for  an  arrest,  which  he  cannot  take  out  under  the  8th 
Rule  of  Court,  he  should  give  the  defendant  notice  thereof. 

'  See  also  Nordm  vs.  Sutherland^  3  M.,  133. 
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But  instances  might  happen  where  this  notice  cannot  be 
given,  either  because  the  defendant  secretes  himself,  or  his 
whereabouts  is  not  exactly  known,  or  there  is  no  time  to  give 
him  the  notice  before  his  departure,  or  for  some  other  cause  : 
the  Court  may  then,  on  the  ex  parte  application  of  the  plain- 
tiff, and  if  under  the  circumstances  there  is  an  immediate 
necessity,  order  the  arrest  of  the  defendant*  In  Holland  the 
Judge  could  not  order  an  arrest  for  a  small  debt.  The 
amount  is  not  stated,  but  is  left  to  his  discretion.  As  by  our 
8th  Rule  of  Court  no  arrest  can  be  made  where  the  claim  is 
under  ;f  15,  it  is  a  fair  criterion  for  a  Judge  to  follow  where  he 
has  to  exercise  his  discretion  as  to  the  amount. 

Under  the  8th  Rule  of  Court,  a  writ  of  arrest  may  be 
issued  without  an  order  of  Court,  or  of  a  Judge,  and  without 
notice  to  the  defendant,  provided  it  is  only  to 

^'compel  the  appearance  of  the  defendant  to  answer  any  claim  or 
demand,  and  abide  by  the  judgment  of  the  Court  therein,  and  provided 
also  that  the  cause  of  action  shall  have  origrinally  amounted  to  the  sum, 
or  be  of  the  value,  of  ;£i5  or  upwards,  exclusive  of  any  costs  or 
charges,  Ac." 

In  the  case  of  Schunke  vs.  Taylor  and  Symonds?  the 
Supreme  Court  decided  that  this  8th  Rule  of  Court  applies 
only  to  resident  defendants,  and  that  in  order  to  found  or 
confirm  jurisdiction  in  an  action  against  a  person  not 
domiciled  in  this  Colony,  an  application  must  be  made  to 
the  Court  for  the  attachment  of  his  person  or  property  ad 
fundandam  jurisdictionent.  This  decision  was  approved  of 
by  the  same  Court  in  the  case  of  Solomon  vs.  Wolff?  and  it 
was  further  held — 

''  that  it  was  unnecessary  to  discuss  the  nature  and  period  of  residence 
required  to  justify  the  summary  process  of  arrest,  but  it  is  sufficient  to 
say  that  a  residence  sufficient  for  an  order  or  summons  would  be 
sufficient  for  a  writ  of  arrest  against  a  defendant  about  to  remove  from 
the  Colony.  .  .  .  Where  the  objection  is  raised  that  the  defendant  is  a 
non-resident,  the  Court  would  discharge  the  writ,  but  would  also  then 
and  there  make  an  order  for  the  attachment  of  his  person  ad  fundandam 
jurisdictionem  and  for  the  giving  by  him  of  security." 

'  Peckius,  4,  5,  and  notes  thereon  ;  '  8  J.,  103. 

and  Van  Blommestein  vs.    Van  Blom-  *  8  C.  T.,  184. 

mesteiny  I  F.,  81. 
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This  Rule  contemplates  an  arrest  for  only  a  "  claim  on 
demand  "  duet  and  thereby  to  initiate  an  action ;  ^  and  therefore 
for  whatever  other  cause,  not  included  in  this  Rule,  and  for 
which  we  wish  to  arrest — for  instance,  where  the  debt  is  not 
yet  due ;  or  to  stop  the  departure  of  a  suitor  in  a  pending 
action  till  security  is  given  ;  or  to  stop  the  flight  of  an 
insolvent  till  his  estate  is  liquidated,  &c. — we  must  follow  the 
law  of  Holland,  and  obtain  an  order  from  the  Court  or  a 
Judge  to  arrest  This  Order  may  be  obtained  either  by  a 
notice  of  motion  calling  on  the  party  to  give  security  or  by 
petition  to  the  Court  or  a  Judge  for  a  rule  nisi  calling  upon 
the  party  to  find  security.^ 

A  writ  of  arrest  when  once  issued  under  the  8th  Rule  of 
Court  stands  for  a  summons  in  the  action,  and  no  further  or 
other  arrests  can  be  made  in  that  cause  without  an  order  of 
a  Judge ;  and  so  in  like  manner  has  the  Supreme  Court 
decided  that  no  writ  can  be  issued  under  the  8th  Rule  of 
Court  for  the  arrest  of  the  defendant  against  whom  a 
summons  is  in  existence  for  the  same  cause  or  action,  but 
the  defendant  can  in  such  a  case  be  arrested  only  on  a  writ 
issued  by  order  of  the  Court  or  a  Judge.' 

If,  then,  a  plaintiff  having  an  action  pending  wishes  to 
arrest  a  defendant  under  the  8th  Rule  of  Court,  he  must  first 
withdraw  the  existing  summons.  But  as  he  can  gain  no 
benefit  by  this  step  which  he  cannot  get  by  an  order  from  a 
Judge,  he  would  act  injudiciously  in  withdrawing  the  summons ; 
unless,  indeed,  he  can  shew  that  the  circumstances  have  so 
materially  altered  since  the  issuing  of  the  summons  and  its 
withdrawal  as  to  justify  this  step  and  the  arrest 

It  is  worthy  of  note  that  until  the  decision  of  the  four 
recent  cases  above  mentioned,  the  first  of  them,  Van  Blam- 
mesteifis  in  1880,  the  points  therein  decided  seem  never  before 
to  have  been  judicially  mooted  in  this  Colony ;  or,  if  so,  no 
decision  was  ever  given  thereon.  And  I  well  remember  the 
argument  and  the  judgment  in  the  case  of  Joseph  vs.  Abrahams 
in  1864  (quoted  above),  and  how  the  late  Sir  Sydney  (then 

'  Stitv^so  Cohen  ys.Sytmr,  14S.  C,  *  Van  Blommestein  vs.   Van  Blom* 

13.  mesUin,    I    F.,   81  j  Fraser  vs.  SkfC' 

*  See  also  Ross  vs.  Farmer,  5  C.  T.,  wrigkt^   3  T.,  342  ;   and  Harsant  vs. 

13 ;  Heydenrych  vs.  Lynch,  5  C.  T.,  50.  Fuilinger,  Ibid.,  343. 
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Mr,  Justice)  Bell,  in  concurring  with  the  other  judges  in 
confirming  the  arrest,  expressed  his  indignation  and  regret 
that  he  had  to  do  so,  inasmuch  as  it  was  alleged,  and  not 
denied,  that  the  debt  was  a  partnership  debt ;  that  the  defend- 
ant intended  to  go  to  Europe  only  to  Buy  goods  for  his  firm^ 
that  he  would  soon  return,  and  that  there  was  no  question 
of  the  firm's  stability.  I  do  not  remember  all  the  authorities 
quoted  in  that  case,  but  my  impression  is  that  the  Court 
relied  chiefly  on  the  8th  Rule  of  Court  and  Roberts  vs. 
Tucker}  And  until  the  decision  of,  especially,  the  case  of 
Harsant  vs.  Pullinger  in  1883,  the  profession  always  acted 
upon  the  decisions  in  Joseph  vs.  Abrahams^  and  Roberts  vs. 
Tucker.  The  decisions  in  the  two  dases  just  named  are 
the  more  surprising  when  we  bear  in  1  mind  that  the  law  of 
Holland  on  arrest  was  not  done  away  with  by  the  8th  Rule 
of  Court,  which  practically  merely  facilitates  the  issuing  of  a 
writ  of  arrest  for  an  action  on  claims  or  demands  due,  without 
an  order  of  the  Court  or  a  Judge^  and  that  it  does  not  deprive 
a  defendant  of  any  of  his  common  law  rights  or  privileges  in 
actions  or  defences  on  an  arrest 

Of  course  the  decisions  in  Roberts  vs.  Tucker  and  in 
Joseph  vs.  Abrahams  have  not  been  wholly  over-ruled  by 
those  in  the  four  recent  cases  above*  named,  but  only  to  the 
extent  where  the  Court  is  satisfied  >  that  the  defendant  has 
goods,  or  that  his  departure  is  only  temporary  and  not  with 
a  view  to  defeat  his  creditor.  I 

It  is  surprising  how  many  decisioi^s  have  been  given  on 
the  interpretation  of  the  8th  Rule  of  Court,  and  especially  as 
to  the  practice  to  be  observed  thereon.  Most  of  them  have 
been  on  the  grounid  of  the  ii^regulaiity  of  the  initiatory 
affidavit.    I  shall  here  mention  only  the  most  important  ones. 

The  affidavit  on  which  the  arrest  is  to  be  founded  under 
the  8th  Rule  of  Court  must  be  direct  and  positive  ;  it  must 
contain  a  true  description  of  the  i>ei3on  and  place  of  abode  of 
the  party  making  it ;  a  statement  of  the  true  sum  due  to  the 
plaintiff,  and  a  sufficient  setting  forth  of  the  cause  of  action  ; 
it  must  state  also  whether  the  plaintiff  has  any  mortgage^ 
pledge,  or  security  for  his  demand  ;  (if  he  has  any  security,  it 

>  3  M.,  13a 
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should  state  the  nature  and  extent  of  it,  and  whether  it  is 
sufficient  or  not  therefor) ;  and  when  the  claim  is  not  for  a 
positive  sum  due ;  for  instance,  where  the  demand  is  for  un- 
liquidated damages,  as  for  libel  or  slander,  or  for  the  unlawful 
detention  of  goods,  &c.,  the  affidavit  should  also  state  that 
the  value  in  dispute  between  the  plaintiff  and  the  defendant 
is  worth  to  the  former  at  least  £iSy  because  no  arrest  can  be 
made  unless  the  claini  amounts  to  ;fi5  exclusive  of  costs; 
and  that  the  sum  in  question,  or  so  much  thereof  as  may  be 
awarded  or  found  due  to  the  plaintiff*,  remains  wholly  un- 
secured to  him.  The  affidavit  should  finally  fairly  and  fully 
state  the  plaintiff^s  belief  and  his  grounds  for  believing  that 
the  defendant  is  about  to  remove  from  the  Colony,  or  is 
making  preparations  to  leave  it^ 

This  affidavit  cannot  be  framed  with  too  much  care,  for  if 
it  is  in  any  respect  irregular  or  informal,  it  is,  with  all  the 
subsequent  proceedings  thereon,  void  ab  initio  ;  and  it  is  right 
that  this  should  be  so,  considering  the  great  powers  given  to 
the  plaintiff*  under  the  8th  Rule  of  Court  The  plaintiff* 
cannot  by  an  affidavit,  subsequent  to  the  arrest,  make  good 
any  defect,  or  supply  any  omission,  in  the  affidavit  on  which 
the  arrest  was  founded 

Thus  an  affidavit  on  which  an  arrest  is  to  be  founded 
must  be  direct  and  positive  as  to  the  defendant,  and  cannot 
be  in  alternative  form,  as,  for  instance,  that  an  assault  was 
committed  by  *'  one  or  other  of  them."  * 

It  must  be  direct  and  positive  as  to  the  cause  of  action, 
otherwise  it  will  be  V6id,^  and  also  as  to  the  cause  of  action 
and  the  other  particulars  of  the  8th  Rule  of  Court.^  It  will 
be  void  again  if  it  does  not  contain  any  description  of  the 
person  or  place  of  abode  of  the  party  who  made  it^  It  must 
contain  also  evidence  of  an  immediate  departure.*  It  must 
contain  the  jurat,  the  omission  of  which  is  also  fatal,  with  the 
arrest  following.^    It  must  state  accurately  the  grounds  upon . 

>  Van  di  Vyver  vs.  Diary,  6  C.  T.,  *  Teis  vs.  DavU,  B.  for  1879,  p.  76.. 

466.  '  Smith  vs.  David,  I  M.,  544. 

^  Roberts  ts.  Andreas  and  Tucker,  *  Nordtn  vs.  Sunderland,  3  M.,  133. 

3  M.,  127.  '  Wilson  vs.  Golding,  decided  in  the 

'  Thompson  vs.  Andrews,  and  N0r^  Supreme   Court    in    1854,     but    not 

den  vs.  Oppenheim,  3  M.,  128  and  141.  reported. 
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which  the  deponent  founds  his  belief  that  the  defendant  is 
about  to  leave  the  Colony.^  It  must  otherwise  be  good  in 
itself,  for,  if  bad,  the  writ  will  fall  with  it' 

The  affidavit  may  be  sworn  to  by  one  of  several  plaintiffs 
who  has  knowledge  of  the  facts ;  or,  in  the  case  of  a 
partnership,  by  a  member  of  the  firm  on  behalf  of  the 
firm. 

The  affidavit  may  be  made  also  by  the  agent  of  the 
plaintiff,  but  if  so,  the  information  required  must  be  within 
the  knowledge  of  the  agent  himself.' 

Where  the  plaintiff  sues  in  his  representative  capacity  as 
executor,  or  trustee,  or  agent,  &c.,  it  shall  be  sufficient  if  he 
states  in  the  affidavit  that  the  defendant  is  indebted  to  his 
principal,  or  to  the  estate  he  represents,  in  the  sum  he  claims 
as  shewn  by  the  books  in  his  custody,  and  that  he  verily 
believes  the  books  to  be  correct. 

If  the  party  who  has  knowledge  of  the  debt  cannot,  of  his 
own  knowledge,  swear  to  the  defendant's  meditated  flight,  any 
person  who  has  knowledge  of  it  can  make  the  affidavit ;  or 
there  may  be  several  affidavits,  provided  they  are  not  made 
to  run  up  unnecessary  costs  but  only  to  supply  what  one  or 
other  of  the  deponents  could  not  definitely  swear  to,  and  in 
order  to  comply  fully  and  satisfactorily  with  the  requirements 
of  the  8th  Rule  of  Court. 

An  affidavit  intended  for  a  Circuit  Court  arrest  must  be 
in  the  same  form  as  one  for  the  Supreme  Court/ 

If  an  affidavit  is  deficient  in  any  one  of  the  essential 
requisites  hereinbefore  mentioned,  it  will  be  void  and  be  set 
aside  with  all  the  subsequent  proceedings  thereon  ;  but  of 
course  there  is  nothing  to  prevent  a  proper  affidavit  from 
being  filed,  and  to  begin  the  proceedings  de  novo  and  re-arrest 
the  defendant^ 

Until  the  passing  of  Act  41  of  1882  there  was  no  means 
of  making  an  affidavit  to  arrest  on  information  contained 
in  a  telegram,  unconfirmed  by  any  other  direct  evidence. 
But  by  virtue  of  the  fourth  paragraph  of  that  Act,  the  373rd 

*  Dowse  vs.    Irvine   &*    Co.,    and       i  J.,  226. 

Hutur  vs.  Rogers^  3  E.D.C.,  1S4  and  '  TeU  vs.  Davis^  B.  for  1879,  p.  76. 

400.  *  Rule  165. 

*  Spiegel    vs.     Eitenbach    &»    Co,,  •  Roberts  vs.  Tucker,  3  M.,  13a 
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Rule  of  Court  as  amended  hy  the  380th  was  framed,  and 
under  that  Rule  the  affidavit  to  arrest,  if  lodged  with  the 
Magistrate  of  the  district  where  the  plaintiff  or  his  agent 
resides,  must  be  telegraphed  by  that  Magistrate  to  the 
Registrar  of  the  Court,  who  upon  receipt  of  such  telegram 
can  allow  the  writ  to  be  issued  by  the  plaintiffs  attorney, 
while  the  Magistrate  must,  by  the  first  post,  forward  the 
original  affidavit^ 

A  plaintiff  not  fully  complying  with  this  Rule  cannot 
have  his  telegram  affidavit  received  in  any  other  form,  or 
through  any  other  channel,  as  this  Rule  was  framed  specially 
to  meet  the  case  of  an  application  under  the  8th  Rule.^ 
Therefore  an  affidavit  for  an  application  for  arrest  not  coming 
under  the  8th  Rule  of  Court  cannot  be  telegraphed. 

With  the  affidavit  on  which  to  found  the  arrest  must  be 
filed  a  warrant,  or  authority,  of  the  plaintiff  to  his  attorney  to 
sue.     If  this  is  not  done  the  process  cannot  issue.^ 

It  is  not  necessary,  though  advisable,  that  the  power 
should  contain  the  name  of  the  party  against  whom  the  writ 
is  to  be  issued,  as  the  affidavit  identifies  the  party.* .  But  the 
power  should  be  signed  by  all  the  plaintiffs,  and  cannot  be 
signed  by  one  "for  self  and  co-trustee."* 

Of  course  any  partner,  having  authority,  can  sign  the 
firm's  name.  The  power  will,  however,  be  void  if  signed  by 
one  partner  in  the  name  of  the  firm  after  the  dissolution  of 
the  partnership,  unless  specially  authorised  thereto  by  the 
deed  of  dissolution.^ 

If  the  power  is  lodged  with  the  Magistrate  of  the  district 
in  cases  where  it  is  required  under  the  373rd  and  380th 
Rules,  the  Magistrate,  in  telegraphing  the  affidavit  to  the 
Registrar,  should  state  also  who  is  authorised  in  the  power  to* 
issue  the  writ  on  plaintiffs  behalf,  and  he  must  send  the 
power,  with  the  affidavit,  by  the  first  post. 

Next  in  importance  is  the  writ  itself  and  the  arrest,  with 

*  As  to  airestiDg  a  debtor  by  tele-      vs.  JVaison,  i  M.,  140 ;  Western  Pro* 
gram,  see  infra,  vince  Mining   Company   vs.    Thorpe^ 

'  Jaeksim  vs.  SomcrviUe^  4  J-i  15^*  2  S.,  246  ;  Walker  6*  Co.  vs.  BeeUnCs 

'  Gertenhaeh  and  BeUew  vs.  Mosen-  Trustees,  B.,  1868,  p.  225,  and  1869, 

tkai^  B.,  1874,  p.  85.  p.  38. 

*  Roberts  vs.  Tucker^  3  M.,  130.  •  Kilian    and    Stein    vs.    Norden^ 

*  Trustta  of  Dodds^  King  <Sr»  Co,  Executor  of  Horn,  3  M.,  530. 
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the  proceedings  thereon.  The  form  of  the  writ  (which  in 
itself  is  of  the  least  importance)  is  given  in  the  14th  Rule  of 
Court  The  writ,  which  stands  for  a  summons  in  the  case,^ 
should  state  the  sum  claimed,  and  for  what,  as  in  a  summons ; 
or  it  may  state  in  concise  terms  generally  the  plaintiff's  cause 
of  action^  as  disclosed  on  the  affidavit,  without  going  into  the 
details  of  the  affidavit 

If,  however,  the  arrest  is  founded  on  a  liquid  document, 
though  it  is  not  absolutely  necessary  to  the  validity  of  the 
writ  that  a  claim  for  provisional  sentence  thereon  should  be 
made  in  the  writ  (as  would  be  made  in  a  summons  in  a 
provisional  case),  yet  it  is  advisable  that  this  should  be  done, 
as  being  more  favourable  to  the  plaintiff  and  causing  no 
harm  and  less  expense  to  the  defendant,  inasmuch  as  it  will 
avoid  further  proceedings  in  case  the  defendant  should  not 
confess  judgment  on  the  return  day  of  the  writ.'  The  writ 
should  be  made  returnable  on  some  Court  day  which  should 
not  be  further  off  than  is  absolutely  necessary,  especially 
when  the  defendant  is  known  and  can  at  once  be  arrested,  or 
within  a  reasonable  time  before  the  return  day,  so  as  to  give 
time  to  place  the  writ  on  the  roll.  Generally  the  return  day 
is  fixed,  if  possible,  for  a  provisional  day,  or  for  the  first  Court 
day  after  the  issue  of  a  writ ;  ^  but  a  Circuit  Court  writ  must 
be  made  returnable  on  the  first  day  of  the  sitting  of  the 
ensuing  Circuit  Court* 

The  taxed  costs  and  charges  preliminary  to  issuing  the 
writ  must  be  endorsed  upon  it  by  the  Registrar,  so  that  if 
the  defendant  wishes  to  settle  the  writ  upon  being  arrested, 
he  can  at  once  know  the  amount  In  addition  to  the  costs 
endorsed  on  the  writ,  the  defendant  must  pay  the  officer's 
caption  fee  of  one  pound,  and  also  the  necessary  travelling 
expenses  from  any  town  or  village,^  and  also  a  reasonable 
sum  for  any  extra  trouble  and  expense  he  may  necessarily  be 
put  to  in  order  to  effect  the  arrest. 

*  James  vs.  WM,  B.  for  1870,  *  Vroman,  i,  i,  25 ;  Wassenaar, 
p.  37,  and  Aldridge  vs.  Jfarcotnbe,  chap.  I,  §  20;  Grotius,  Isagoge,  I,  5, 
ibid.,  p.  39.  10 ;   and  Dcwse  vs.    Irvine  &»   Co,, 

*  Van  Alphen,   2,  ch.  24  and  25 ;  3  E.D.C.,  1S4. 
Rothkugel  vs.    Gorman,   B.  for   1870,  *  Rule  167. 

p.  10 ;  James  vs.   Webb,  Ibid.,  p.  37 ;  *  Rule  341 ;  JVorma/dvs.  Zamikow, 

Standen  vs.  Clarke^  B.  for  1S73,  P*  27*      3  £*D.C.,  360. 
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A  writ  of  arrest  intended  to  be  returnable  in  the  Supreme 
Court  can  be  issued  only  out  of  the  office  of  the  Registrar  of 
the  Supreme  Court.  But  a  writ  issued  out  of  the  Supreme 
Court  may  be  made  returnable  in  any  of  the  lower  Courts 
having  jurisdiction  in  such  matters ;  and  if  issued  out  of  the 
E.D.  Cour^  or  High  Court  of  Griqualand  West,  may  be  made 
returnable  either  in  those  Courts  or  in  the  Circuit  Courts 
within  their  respective  Provinces.  But  a  writ  issued  out  of 
the  Circuit  Court  can  be  made  returnable  only  in  that 
particular  Circuit  Court,  and  not  in  any  of  the  higher  Courts. 
If  issued  in  either  of  the  three  highest  Courts  here  named, 
the  writ  must  be  signed  by  the  respective  Registrars  thereof ; 
if  issued  in  a  Circuit  Court,  it  may  be  signed  by  any  of  the 
Registrars  of  the  three  highest  Courts  in  their  respective 
jurisdictions,*  or  by  a  Circuit  Judge,^  or  by  the  Registrar  of 
Circuit  in  such  Courts,^  or  by  the  Resident  Magistrate  of  the 
Circuit  district* 

A  writ  of  arrest  which  was  headed  in  the  E.  D.  Court,  and 
signed  by  the  Registrar  of  that  Court,  by  order  of  one  of  the 
Judges  of  the  Supreme  Court,  and  made  returnable  in  the 
Supreme  Court,  was  confirmed  by  the  latter  Court  on  the  sole 
ground  that  the  writ  was  ordered  by  a  Judge  of  the  Supreme 
Court,  and  might  have  been  issued  also  by  the  Registrar  of 
the  Supreme  Court  under  the  8th  Rule  of  Court  on  the 
necessary  affidavits  being  filed  with  him,  otherwise  the  E.  D. 
Court,  as  such,  has  no  jurisdiction  to  make  a  writ  returnable  in 
the  Supreme  Court,  nor  has  the  Griqualand  West  High  Court.** 

In  issuing  a  writ  of  arrest  out  of  the  Circuit  Court  the 
Rules  of  the  Supreme  Court  must  be  followed,*  except  that 
a  Circuit  Court  writ  must  be  made  returnable  on  the  first  day 
of  the  sitting  of  the  Circuit  Court  in  which  it  shall  be  return- 
able, unless  a  Judge  orders  some  other  day ;  ^  and  so  also  in 
moving  for  and  obtaining  the  confirmation  of  a  writ,  and  in 
moving  for  the  dissolution  of  such  a  writ,  the  Supreme  Court 
practice  must  be  followed. 

^  Role  379.  KUppert  vs.  Nielsen  (the  same  case), 

^  Rule  164.  E.D.C.,  I ;  and  Hyman's  Trustees  vs. 

*  Rule  162.  Randies^  3  C.  T.,  221. 

*  Rule  164.  •  Rule  165. 

*  Fischer   vs.  Nielsen^   3  J.,   370 ;          '  Rule  167. 
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Immediately  upon  the  receipt  of  the  writ,  and  without 
delay,  the  Sheriff  or  his  Deputy  must  execute  it  ^ ;  and  if, 
through  his  neglect,  or  dilatoriness,  or  refusal,  or  without 
lawful  cause  or  excuse,  he  fails  to  execute  the  writ  within  a 
reasonable  time,  and  when  he  had,  or  might  have,  been  in  a 
position  to  arrest  the  defendant,  he  is  liable  to  thq  plaintiff  in 
an  action  for  damages  to  the  amount  of  the  writ,  and  for  costs 
and  all  other  damages  sustained  thereby.^  But  a  Sheriffs 
liability  is  personal,  and  is  not  transmitted  to  his  successors.^ 

Any  arrest,  whether  for  security  of  a  debt  or  to  found 
jurisdiction,  must  be  of  the  debtor  in  person,  otherwise  it 
will  be  void ;  it  cannot  thus  be  effected  by  leaving  the  writ 
at  his  house,  or  with  someone  there,  as  might  be  done  with  a 
summons. 

A  creditor  may  also  personally  arrest  his  debtor,  and 
detain  him,  more  especially  if  there  is  periculum  in  mord,  or 
danger  that  he  would  abscond  and  be  out  of  the  way  before 
the  writ  of  arrest  could  be  properly  issued  and  placed  in  the 
hands  of  the  Sheriff  for  execution.* 

Formerly  there  was  no  provision  for  the  arrest  of  a  debtor 
by  telegram,*  but  this  may  now  be  effected.  Upon  the  receipt 
of  a  writ  by  the  Sheriff  or  his  Deputy,  he  may  telegraph  to 
another  Deputy  stating  that  a  writ  has  been  lodged  with  him 
for  the  arrest  of  a  person  (giving  name  and  address)  to  answer 
an  action  or  other  proceeding;  and  this  telegram  shall  be 
sufficient  authority  to  the  Deputy  to  execute  the  writ  for  the 
arrest  and  detention  of  such  person  in  this  Colony  until  a 
sufficient  time  (not  exceeding  thirty  days)  has  elapsed  to 
allow  the  transmission  of  the  writ  to  the  place  where  the 
defendant  has  been  arrested  or  detained,  unless  a  Judge  shall 
earlier  discharge  the  defendant  But  the  Judge  may  also, 
upon  good  cause  shewn,  order  the  further  detention  of  the 
defendant  for  a  period  of  sixty  days.*    Of  course,  upon  the 

1  Ord.  37  of  1828,  §  7.  and  Brace's  Sheriff  Law,  Chap.  6. 

•  G.P.B,,   Vol.   8,    p.    770,    §  27 ;  »  Davidson  vs.  Seymour^  Mood,  and 

Merala,  4,  24,  9 ;  Bort,  6,  4 ;  Peckius,  M.,  34,  note. 

Chap.  24;  Voet,  2,  4,  27;  Smith  vs.  *  Merula,  i,  8,  i,  1 1. 

Pritckard,   8  C.B.,    565  ;   Smart  vs.  »  Siiberbauer   vs.    Ruthven,    B.  for 

Huttan^  8,  Ad.  and  £.,  568 ;  consult  1868,  p.  loa 

also  Atkinson's  Sheriff,  by  MeUheimer,  *  Act  41  of  1882,  §  2. 
Ed.  6,  Chaps.  5  and  7  ;  and  Churchill 
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arrival  o<  the  writ,  a  copy  of  it  must  be  served  on  the 
defendant 

As  to  what  constitutes  an  arrest  of  a  person,  it  is  not 
necessary  that  there  should  be  a  forcible  attachment  and 
detention  of  the  person  of  the  defendant,  for  as  regards  the 
mode  of  making  the  arrest,  the  slightest  touch  accompanied 
with  a  declaration  of  the  object  will  suffice ;  ^  and  it  is  not 
even  necessary  that  the  officer  should  touch  the  defendant, 
provided  that  the  conduct  of  the  parties  shew  that  he  is  in 
custody ;  for  instance,  the  officer  may  come  into  the  room 
and  lock  the  door.' 

Immediately  a  person  is  arrested  he  should  be  informed 
of  the  object  of  the  arrest,  and  the  writ  authorising  the  arrest 
should  be  exhibited  to  him,  and  a  copy  of  it  handed  to  him  ; 
but  a  copy  of  the  affidavit  need  not  be  served, — ^this  the 
defendant  can  always  obtain  upon  applying  to  the  Registrar.^ 

If  the  defendant  escapes  from  a  lawful  arrest,  he  may  be 
re-arrested  at  once,  without  a  further  order  of  Court,  at  any 
time  and  at  any  place,  and  in  any  way  in  which  the  SherifT 
or  his  officer  can  best  get  hold  of  him  ;  and  his  pursuers  may 
for  that  purpose  break  doors,  if  necessary.^ 

But  the  Sheriff  is  not  liable  if,  after  arrest,  the  defendant 
escapes  without  his  fault  or  connivance.^  The  Sheriff  cannot 
command  any  bystander  to  assist  him  in  the  arrest ;  he  can 
order  only  those  duly  appointed  by  him  and  sworn  for  that 
purpose.* 

No  one  may  resist  or  obstruct  the  Sherifi  in  an  arrest,  and 
if  he  does  so  he  is  liable  civilly  in  damages,  and  even  to 
criminal  punishment ;  ^  and  anyone  who  unlawfully  releases 
one  duly  arrested  is  liable  to  the  plaintiff  in  the  real  value  of 
the  claim  in  litigation,  besides  running  the  risk  of  the 
criminal  consequences.* 

The  gaoler  must  use  every  precaution  not  to  let  the 

>  Mentis,  4,  24,  9,  2.  ^  Ord.  No.  37,  §  4. 

'  Smith  cm  Actions,  p.  318,  9th  Ed. ;  *  G.P.6.,  Vol.  2,  p.  1419. 

and  Chitty's  Archbold's  Practice,  by  ^  Peckius,  31 ;  Bort,  6,  6 ;  Stephen's 

Prentice,  9th  Ed.,  Vol.  2,  p.  701.  Commentaries,  Vol.  4,  p.  306,  5th  Ed. ; 

'  Role  of  Court  14,  and  Silberbauer  and  Chitty's  Archbold's  Practice,  by 

Ts.  Rutkoen^  B.  186S,  p.  100.  Prentice,  Vol.  i,  p.  808,  9th  Ed. 

*  Re  Woody  decided  Supreme  Court,  »  Voet,  2,  7. 
April,  1868,  not  reported. 
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defendant  escape  from  gaol ;  and  if  through  his  negligence 
the  debtor  escapes  from  gaol,  he  is  liable  to  the  plaintiff  in  an 
action  for  the  damages  sustained.  The  gaoler  cannot  release 
the  defendant  without  a  judgment  of  Court,  or  consent  of 
parties.^ 

In  England,  if  a  person  is  arrested  as  stispectus  defugd^  or 
to  find  security,  he  is  not  to  be  lodged  in  the  public  gaol  for 
twenty-four  hours  thereafter,  in  order  to  enable  him  to  com- 
municate with  his  friends  with  a  view  to  obtain  assistance 
from  them ;  but  he  must  nevertheless,  during  that  time, 
remain  in  the  custody  of  the  Sheriff,  and  be  detained  in  a 
safe  and  private  place  to  be  approved  of  by  the  Sheriff.  If 
he  is  not  making  any  bonA  fide  communications  with  his 
friends,  or  attempt  towards  assistance,  satisfactory  to  the 
Sheriff,  or  if  he  intimates,  on  his  arrest,  his  inability  to  do 
so,  the  Sheriff  must  forthwith  lodge  him  in  gaol.^  But  with 
us  no  such  privilege  is  allowed.  The  Sheriff,  when  once  he 
has  made  an  arrest,  is  bound  to  imprison ;  and  if  upon  arrest 
he  unnecessarily  delays  to  lodge  the  defendant  in  gaol,  he 
does  so  at  his  own  risk,  and  is  liable  to  the  plaintiff  in  an 
action  for  damages  to  the  amount  of  the  plaintiffs  claim  in 
the  suit  And  he  is  not  bound  to  listen  to  the  plaintiffs 
request  to  delay  the  imprisonment  after  the  arrest  is  made, 
but,  if  he  does  so,  he  is  liable  if  the  defendant  escapes*  But 
of  course  if,  before  the  arrest  is  made,  the  plaintiff  or  his 
attorney  requests  a  delay  of  the  execution  of  the  writ,  this 
must  be  allowed.  However,  when  once  the  arrest  is  made, 
the  plaintiff  is  deprived  of  all  control  or  say  in  the  matter, 
except  giving  instructions  as  to  the  withdrawal  of  the  writ. 
Arrests  have  sometimes  been  made  in  this  Colony,  and  the 
defendant  detained  over  night  at  an  hotel  or  a  friend's  house, 
to  enable  him  to  arrange  terms  of  settlement,  but  this  has 
been  upon  the  guarantee  of  the  plaintiff  to  hold  the  Sheriff 
harmless  from  all  loss,  so  long  as  reasonable  care  has  been 
taken  to  secure  the  safety  of  the  defendant.^ 

»  G.P.B.,   Vol.    8,    p.   770,   §  27 ;  Prentice,  Vol.  i,  Chap.  8,  6th  Ed. 
Bort,  7,  47,  4S,  and  8,  30-32  ;  Zutphen,  '  Peckius,   Chap.   24 ;   Christinsens, 

Art.   "Arrest;"  sec  Chapter  " Ci»//  Vol.  2,  Dec.  150,  n.  6;  consult  also 

Imprisonment^  Instr.  v.  d.  Hoove,  Art.  8,  and  Merula, 

•  Chitty's   Archbold's    Practice,  by  4,  2,  6. 
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When  once  the  defendant  is  lawfully  in  gaol,  he  is  to  be 
maintained  there,  in  the  first  instance,  at  the  expense  of  the 
plaintiff;  and  generally  he  is  there  upon  the  same  terms  and 
conditions,  and  entitled  to  the  same  privileges,  and  liable  to 
the  same  disadvantages,  as  are  all  judgment  civil  debtors ; 
and  if  he  escapes  from  thence,  then  the  gaol  authorities  are 
liable  also,  just  as  in  the  case  of  judgment  debtors  ;  nor  can 
he  be  discharged  from  gaol  without  authority  of  the  Court  or 
consent  of  the  plaintiff.^ 

If  the  defendant  upon  being  arrested  should  offer  bail, 
it  is  for  the  Sheriff,  or  his  Deputy,  to  decide  whether  or  not 
he  will  accept  it.  He  cannot,  without  good  reason,  refuse  it 
The  security  offered  must,  however,  be  reasonabley  and  must 
either  be  that  of  the  defendant  and  another  person  having 
sufficient  property  within  the  Colony ;  or  it  may  be  any  other 
security,  so  long  as  it  is  reasonable  and  to  the  satisfaction 
of  the  Sheriff,  that  the  defendant  shall  appear  according  to 
the  exigency  of  the  writ,  and  shall  stand  to,  abide  by,  and 
perform  the  judgment  of  the  Court  thereon,  or  render  himself 
up  to  the  prison  of  the  Court  in  execution  of  such  judgment*" 
The  Sheriff  ought  also  to  take  security  not  only  for  the  amount 
mentioned  in  the  writ,  and  the  costs  and  charges  endorses 
thereon^  but  also  for  £z^  or  £40,  in  addition  thereto,  towards 
the  cost  which  the  defendant  may  ultimately  be  adjudged  tO' 
pay?  The  sum  here  mentioned  cannot  be  laid  down  as  a 
hard  and  fast  rule.  The  general  rule  of  law  is  that  the  Sheriff 
should  take  besides  sufficient  security  to  secure  tJte  probable  costs 
of  the  plaintiff  in  the  action ;  and  what  this  sum  may  be  he 
must  judge  according  to  the  nature  of  the  case  as  disclosed  on  the 
writ.  If  he  claims  too  heavy  a  bail  the  Court  can,  in  its 
discretion,  reduce  it ;  ^  and  if  he  claims  insufficient  bail  the 
Court  may,  on  the  same  principle,  increase  it 

The  surety  or  sureties  to  a  bail   bond,  in  order  to  be 
regarded  as  satisfactory  to  the  Sheriff,  must  be  domiciled  in 

»  See    Chapter    "  Civil   Imprisat^  »  Stoll  vs.   Brandt,    3    M.,     126 ; 

ment.^  Hojfman  vs.  Meyer  and  another,  B.  for 

•  S  7  of  Ord.  No.  37  5  and  Rnle  of  1876,  p.  42. 

Court  14;  coDsalt  also  Voet,  2,  6,  i,  *  A/ntfe  vs.  Ifadie,  decided    1902, 

and  10  and  11 ;  Groenewegen,  de  L^.,  not  reported. 
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this  Colony,  and  therefore  no  foreigner  or  stranger  can  be  a 
surety,  however  wealthy  he  may  be,  unless  of  course  the 
plaintiff  chooses  to  waive  this  rule ;  and  in  case  of  difference 
as  to  the  stability  of  a  surety,  within  the  jurisdiction  where 
the  defendant  is  to  appear,  the  Court  must  settle  the  question 
as  to  the  sufficiency  of  the  bail  offered.^ 

In  England  the  plaintiff  must  decide  within  four  days 
whether  he  will  accept  the  security  offered  by  the  defendant 
or  not  With  us  it  is  the  Sheriff,  not  the  plaintiff,  who  is  to 
be  satisfied  with  the  security  offered ;  ^  and  no  date  is  fixed 
within  which  he  is  to  decide  thereon,  but  he  must  do  so 
within  a  reasonable  time. 

If  the  defendant  should  pay  the  amount  of  the  writ,  with 
costs,  and  the  costs  of  caption  incurred  thereon,  then,  he  is 
entitled  to  his  immediate  discharge  from  custody,  and  he  is 
further  also  free  from  the  arrest,  and  the  arrest  is  at  an  end 
for  ever.  So  also  is  he  immediately  discharged  from  the 
arrest,  whether  already  in  gaol  or  not,  upon  his  giving  satis- 
factory security  to  answer  the  action,  and  to  fulfil  the  judg- 
ment, in  terms  of  the  bail  bond  in  Rule  14. 

If  security  is  given  to  answer  the  action,  and  the  defend- 
ant has  entered  appearance,  there  is  no  necessity  for  the 
plaintiff  to  move  on  the  return  day  of  the  writ  to  have  it 
•confirmed ;  ^  but  he  may  at  once,  on  the  defendant  giving  the 
security,  go  on  with  his  action  in  the  usual  manner,  in  terms 
of  the  330th  Rule  of  Court,  as  if  there  were  no  arrest,  and  the 
writ  then  stands  as  his  summons  in  the  case.  Formerly,  if 
the  defendant  did  not  enter  appearance  the  practice  was  that 
the  writ  need  not  be  confirmed,*  but  now  it  must  be  con- 
firmod,*^  although  judgment  can  also  be  obtained  at  the  same 
time.*  If,  however,  the  plaintiff  does  not  go  on  in  terms  of 
Rules  of  Court  20  or  330,  or  the  defendant  does  not  move  to 
have  judgment  signed  against  the  plaintiff  in  terms  of  Rule  6f 
Court  25,  then  an  arrest  where  bail  has  been  given,  if  not 

»  Voet,  2,  8,  2-7.  *  Wheelan     vs.      Elliotty     decided 

'  Rnle  of  Court  14,  and  Ord.  37,  Supreme    Court,    August,    1875,    not 

1357.  reported. 

**  Ryan  vs.  AbrahamSy  B.  for  1873.  *  I^f^raine   vs.    PotUr    and  Bdltw^ 

p.   93,    and    Loraine   vs.    Potter  and  2  C.  T.,  no. 

Bellewy  2  C.  T.,  no.  •  Erlank  <&*  Co,  vs.  Naude,  3  C.  T., 

344- 
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proceeded  with  by  the  plaintiff  within  a  year  and  a  day 
(according  to  some  writers  a  year  and  six  weeks),  is  inter- 
rupted, and  the  sureties  are  released  from  their  obligations, 
and  the  bail  bond  is  thereby  discharged.^ 

In  the  event  of  no  security  being  given  by  the  defendant, 
the  plaintiff  must  wait  till  the  return  day  of  the  writ,  when  he 
should  move  the  Court  for  its  confirmation,'  and  if  the  claim 
is  a  liquid  one,  and  the  writ  contains  a  clause  for  provisional 
sentence  thereon,  together  with  the  confirmation  of  the  writ, 
judgment  may  at  the  same  time  be  prayed  for  provisional 
sentence,  and  the  defendant  will,  upon  judgment  being 
recorded  against  him,  or  if  he  succeeds  in  getting  the  writ  set 
aside,  be  thereupon  discharged  from  the  arrest  If  the  writ 
contains  no  claim  for  provisional  sentence,  but  the  defendant 
nevertheless  confesses  judgment  for  the  amount  claimed  in 
the  writ,  whether  it  be  a  liquid  or  an  ^illiquid  claim,  he  will 
in  that  case  also  be  discharged  from  the  arrest  upon  the 
judgment  being  given  against  him.  But  if  the  claim  be  not  a 
liquid  one,  and  the  defendant  does  not  confess  judgment  for 
the  amount  claimed  in  the  writ,  and  if  he  declines  or  faib  to 
give  security  to  answer  the  action,  and  it  becomes  necessary 
for  the  plaintiff  to  proceed  with  his  case,  then  on  the  return 
day  of  the  writ  the  plaintiff  will  move  for  its  confirmation, 
and  unless  the  defendant  successfully  opposes  the  confirma- 
tion, he  must  go  back  to  gaol  till  the  case  can  be  tried  (for 
he  must  be  produced  in  Court  by  the  Sheriff^  or  be  duly 
represented,  on  the  application  for  the  confirmation  of  the 
writ).  But  the  Court  will  under  such  circumstances  put  the 
plaintiff  on  terms  to  plead  within  a  fixed  time  and  to  go  to 
trial  by  some  specified  day. 

If  the  claim  be  a  liquid  one,  but  the  writ  contain  no 
clause  for  provisional  sentence,  either  because  the  debt  is  not 
yet  due  or  because  the  claim  has  been  omitted,  the  defendant 
may  be  specially  sued  for  provisional  sentence/ 

Upon  judgment  being  given  on  the  trial  day  for  or  against 

*  Berg.,  Adv.  Bk.,  Vol.  4,  Con.  2 ;  •  Atdridge  vs.  Harcombe^  B.,  1870, 

Van    Znrck,     Codex    Batavus,     Tit.  p.  39. 
"Arrest;"  Merula,  4,  83.  *  Drysdale  vs.   McLelland,  decided 

'  yamesv%.    IVfdd ;  and  Aldridge  vs.  Jnne,  1890,  not  reported. 
Harcombe^  B.,  1870,  pp.  37,  39. 


150  ARRESTS. 

the  defendant,  he  is  entitled  to  his  discharge  from  prison  on 
the  arrest.^ 

But  this  discharge  from  prison,  on  judgment  being  given 
against  him,  does  not  free  the  defendant  from  the  debt  or 
from  further  imprisonment^  If  he  does  not  give  security  on 
being  arrested,  his  imprisonment  is  only  till  judgment  is  given. 
If  he  fails  to  satisfy  the  judgment  on  a  writ  of  execution,  he 
can  be  sued  for  civil  imprisonment  on  the  judgment  But  if 
he  should  again  meditate  flight  before  a  decree  of  civil 
imprisonment  can  be  obtained  against  him,  he  can  be  re- 
arrested, not  under  the  8th  Rule  of  Court,  but  only  by  an 
order  of  the  Court  or  of  a  Judge ;  and  if  the  decree  of  civil 
imprisonment  has  been  already  obtained,  he  may  be  arrested 
by  virtue  of  that  decree.^ 

While,  with  us,  on  the  confirmation  of  the  writ,  when  the 
defendant  does  not  give  bail  he  goes  back  to  gaol,  and  the 
plaintiff  is  put  on  terms  to  bring  his  action  at  once,  in 
England  the  defendant  may  be  detained  in  gaol  for  not  more 
than  six  months  before  the  action  need  be  decided  :*  but  there 
as  well  as  here  the  defendant  cannot  be  detained  in  prison  on 
the  writ  of  arrest  after  the  final  judgment  in  the  case  has  been 
given.^ 

The  defendant  has  to  enter  into  a  bail  bond,  in  order,  as  its 
terms  state,  "  to  stand  tOy  abide,  and  perform  the  judgment  of 
the  Court  thereon^  or  render  himself  to  the  prison  of  the 
Court  in  execution  thereof ^  Those  who  become  surety  for 
the  defendant  should  therefore  see  that  he  carries  out  the 
judgment ;  or,  failing  it,  that  he  is  present  and  prepared  to  go 
to  gaol  in  execution  thereof.  If  the  defendant  then  fails  to 
satisfy  the  judgment,  and  he  is  not  at  hand  to  surrender 
himself  to  prison,  when  required,  in  satisfaction  of  the  judg- 
ment, the  sureties  under  the  bond  must  pay  to  the  plaintiff 
the  amount  of  the  judgment  and  costs. 

On  paying  the  plaintiff,  they  have  of  course  their  redress 

^  Wassenaar,  i,  16,  46;  James  vs.  vs.  IViikinsofi^  B.  for  1877,  p.  43. 

JVibb,    and    Aldridge   vs.    Harcombe^  '  Sande,  I,  17,  2. 

B.  for  1870,  pp.  37  and  39 ;  Standm  »  See    Chapter    "  Civil    Imprisofi- 

vs.    Clarke^  and  Ryan  vs.  AbrahamSy  ment^'* 

B.  for  1873,  pp.  27   and  93  ;  Fischer  *  32  and  33  Vict.,  c.  62. 

vs.  Nielsen,  3  ).,  370;  and  Robertsm  *  /Tw/^vs.Z^rwj^  L.  R.,8,  Ex.  214. 
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against  the  defendant  wherever  he  may  be  ;  and  this  redress 
must  be  by  action,  and  not  by  notice  of  motion.^ 

A  writ  may  be  set  aside,  with  all  the  proceedings  prior  and 
subsequent  to  the  arrest,  for  non-compliance*with  any  one  of 
the  grounds  already  mentioned  as  to  the  requirements  of  the 
affidavit  on  which  the  writ  is  founded,  or  the  power  to  sue ; 
and  also  with  respect  to  any  of  the  other  grounds  which 
appear  in  this  Chapter,  and  also  as  to  those  persons  or  goods 
that  are  privileged  from  arrest,  whether  temporarily  or  per- 
manently, or  at  certain  times,  or  on  certain  occasions,  or  at  or 
in  certain  places. 

A  writ  of  arrest  may  be  discharged  also  when  issued  by  a 
person  not  an  attorney.*  And  an  arrest  may  be  dissolved, 
and  the  bail  bond  discharged,  if  it  is  not  certain  by  whom  the 
debt  is  due.^  It  would  be  set  aside  also  if  the  Court  is  of 
opinion  that  the  alleged  cause  of  debt  has  not  satisfactorily 
been  established  ;*  also  if  at  the  time  of  the  arrest  the  Sheriff 
or  his  officer  has  not  a  copy  of  the  writ  in  his  possession  to  be 
handed  to  the  defendant  ;*  also  when  it  is  oppressive,  or  the 
claim  of  the  plaintiff  is  monstrous  or  frivolous,  and  if  he  is  not 
likely  in  an  unliquidated  claim  for  damages  to  have  £^o 
awarded  to  him  ;•  also  for  any  informality  in  the  affidavit  on 
which  the  arrest  is  founded,  or  in  the  power  to  sue ;  or  if  it 
does  not  in  every  respect  strictly  comply  with  the  8th  and 
14th  Rules  of  Court ;'  also  when  the  person  is  exempt  from 
arrest ;  or  the  grounds  upon  which  the  person  or  the  goods 
are  arrested  arc  not  for  arrestable  causes  ;  also  if  the  defendant 
can  clearly  prove  he  did  not  intend  to  leave  the  country, 
&C.  A  writ  must  moreover  stand  or  fall  with  the  original 
affidavit  on  which  it  has  been  granted  or  issued.^ 

But  a  writ  will  not  be  set  aside  because  it  does  not  contain 
the  alleged  defamatory  words,  or  their  substance,  in  an  action 
for  libel  or  slander,  of  which  the  plaintiff  complains  ;*  nor  is 

'  Consult  also   Ogihne  vs.  Notion^  *  Silberbausr   vs«    Rutkven,    B.  for 

2  M.,  79 ;  and  Hoffman  vs.  Meyer  and      1868,  p.  100. 
another,  B.,  1876,  p.  42.  '  Ibid. 

•  Smith  vs.  David  J  I  M.,  544,  and  •  Roberts  \%,  Tucker  ^  3M.,  130;  and 
Rule  of  Court  8.  Saeet  vs.  Baiaillou,  B.  1868,  p.  32. 

*  Roberts  vs.  Andrews  and  Tucker,  '  Smith  vs.  David,  I  M.,  544. 

3  M.,  127.  •  Spiegel  vs.  Eisenbaeh,  I  J.,  226. 

•  Norden  vs.  Oppenheim,  3  M.,  140. 
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a  person  arrested  entitled  to  be  released  from  prison  by  the 
mere  fact  of  the  surrender  of  his  estate  ;  but  it  is  in  the  dis- 
cretion of  the  Court  to  release  him  or  not.^ 

In  setting  aside  a  writ  of  arrest,  the  costs,  though  as  a  rule 
in  the  discretion  of  the  Court,  usually  follow  the  judgment ; 
and  the  setting  aside  of  an  arrest  sets  aside  also  the  bail  bond 
and  the  subsequent  proceedings  thereon. 

On  the  return  day  of  the  writ,  if  no  bail  has  been  given, 
the  defendant  may  oppose  the  confirmation  of  the  arrest ;  but 
if  he  wishes  to  move  for  the  discharge  of  the  writ,  he  need  not 
wait  till  the  return  day  thereof,  but  may  anticipate  the  day  of 
appearance.^ 

For  whatever  cause  a  writ  or  arrest  may  be  opposed  or 
discharged  on  the  return  day  thereof,  it  may  also  be  set  aside 
by  anticipation.  If,  on  being  arrested,  the  defendant  conceives 
that  he  has  good  legal  grounds  to  have  the  writ  set  aside,  for 
any  of  the  causes  mentioned  in  this  Chapter,  he  need  not  wait 
till  the  return  day  thereof  to  oppose  the  application  for  con- 
firmation of  the  writ,  when  made,  but  he  may  "  anticipate  '*  the 
day  of  hearing,  and  apply  to  the  Court  in  term  time,  or  to  a 
Judge  in  vacation,  for  the  dissolution  of  the  arrest,  upon  giving 
twenty-four  hours'  notice  thereof,  and  by  setting  forth  in  the 
notice  of  motion  the  grounds  or  reasons  upon  which  he  moves 
the  Court  to  have  the  writ  dissolved.^  In  the  case  of  Hillmany 
here  quoted,  the  Court  furthermore  held  that  the  twenty-four 
hours*  previous  notice,  under  the  135th  Rule,  is  imperative. 
The  motion  is  to  have  the  writ  set  aside ;  and  this,  in  practice^ 
generally  embraces  all  the  proceedings  preliminary,  attendant 
on,  and  subsequent  to  the  arrest;  and  when  the  arrest  is 
dissolved,  the  bail  bond  is  also  thereby  discharged.^ 

^^  Anticipation^'  in  its  legal  sense,  is  used  in  all  cases  where 
there  is  periculum  in  mord ;  that  is,  where  the  case  demands 
immediate  attention,  such  as  in  matrimonial  causes,  or  in  tlie 
case  of  perishable  goods.  But  particularly  is  it  used  in  the 
case  of  a  civil  arrest,  when  either  the  day  of  hearing  is  too  far 


22   and    23  of  the  Insolvent  '  Rale  of  Court  135 ;  and  re  Hill- 

Ordinance ;    and    D<  La   Cortiillitre,       man,  4  J.,  334. 

decided  30th  Oct.,  1867,  ^'^^  reported.  *  Rtfberts  vs.  Andrews  and  Tucker^ 

*  Grotius,  Isagoge,  I,  5,  10.  3  M.,  127  ;  Sagetys,  BataUlouy  B.  i86S» 

P-  32. 
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off,  or  the  defendant  has  good  grounds  for  having  the  arrest 
set  aside,  in  which  case  it  would  be  manifestly  unjust  to 
detain  him  unnecessarily  in  prison  ;  he  is  therefore  allowed  to 
''anticipate/'  or  to  shorten,  the  day  of  hearing,  before  the 
usually  appointed  time  mentioned  in  the  writ,  by  giving  the 
notice  here  stated.^ 

The  return  day  may  also  be  anticipated  under  a  Circuit 
Court  arrest,  and  an  arrest  made  under  a  Circuit  Court 
process  may  be  set  aside  by  a  Judge  of  the  Supreme  Court, 
as  the  135th  Rule  of  Court  extends  also  to  the  arrests  under 
the  Circuit  Court  process  ;  so  also  may  such  an  arrest  be  set 
aside  by  the  Supreme  Court,  or  by  the  E.  D.  Court,  within 
the  area  of  its  jurisdiction.  The  i66th  Rule  of  Court  does 
not  prevent  such  an  application  to  the  Supreme  Court^ 

But  a  person  cannot  move  for  the  discharge  of  a  writ  by 
"anticipation"  on  the  ground  that  his  estate  has  been 
sequestrated  since  the  issue  of  the  writ ;  and  he  cannot,  after 
sequestration,  confess  judgment  in  terms  of  the  writ,  as  by  the 
sequestration  he  is  divested  of  his  estate,  and  has  no  power  to 
confess.  He  can,  under  such  circumstances,  apply  for  his 
dischai^e  from  the  arrest  only  under  §§  22  and  23  of  the 
Insolvent  Ordinance,  and  this  application  he  may  make  even 
when  the  plaintiff  moves  for  the  confirmation  of  the  writ* 

If  an  arrest  is  void  merely  on  the  ground  of  informality 
in  any  of  the  proceedings,  and  where  the  plaintiff  might  begin 
de  novo,  he  (the  plaintiff)  is  not  liable  for  anything  beyond 
the  defendant's  costs  in  upsetting  the  proceedings.  But 
where  an  arrest  is  otherwise  illegal,  and  should  never  have 
been  made,  whether  because  the  defendant  is  privileged  from 
arrest,  or  the  cause  is  not  an  arrestable  one,  or  there  are  not 
sufficient  grounds  for  an  arrest,  or  in  a  criminal  case,  where  it 
is  either  purely  malicious,  or  wanting  in  a  reasonable  and 
probable  cause,  the  defendant  has,  in  any  of  these  cases,  an 
action  for  damages  against  the  plaintiff  for  all  loss  and  injury 
sustained  thereby.  In  addition  thereto,  the  arrested  party 
has  also  an  action  for  damages  against  the  Sheriff  or  other 

*  Instr.  V.  d.  HoogeRaade,  Art.  215,  4*  3«  5  ;  De  Papegaai,  I,  22. 

230  and  231 ;  Instr.  van  het  Hof.,  Art.  '  Harsant  vs,  Olssen,  2  A.,  xo8. 

207  ;  and  G.P.B.,  Vol.  2,  p.  784,  §  26,  »  Re  Davidson,  5  J.,  93  ;  and  Hili 

and  p.  803,  §  96 ;  Bort,  6,  27  ;  Mcrula,  afui  Paddon  vs.  DmHdson,  5  J.,  99. 


154  ARRESTS, 

officer  arresting  him,  if  he  is  the  wrong  party  arrested,  and 
mistaken  for  the  defendant  in  the  suit  The  measure  of 
damages  in  all  such  cases  is  in  the  discretion  of  the  Court, 
and  no  hard  and  fast  rule  can  be  laid  down  thereon.  But  it 
may  be  mentioned  that  when  a  man  is  falsely  arrested  for  a 
cause  charging  him  with  an  act  which  is  also  punishable  by 
the  criminal  law,  he  generally  gets  heavier  damages  awarded 
to  him  than  if  the  matter  were  purely  a  civil  one.^ 

A  lawful  arrest  has  generally  the  following  legal  conse- 
quences : — 

ia)  It  induces  litis  pendentis.^ 

{p)  It  prevents  prescription.^ 

{c)  It  gives  no  preference  in  case  of  the  insolvency  of  the 
defendant,  except  for  costs  of  the  arrest.* 

{d)  It  founds  jurisdiction. 

(i)    It  conserves  the  thing  or  the  debt. 

(J)  It  is  a  species  of  execution. 

{g)  It  secures  the  attendance  of  the  defendant  at  the 
trial ;  or  secures  the  debt,  in  case  he  should  fail  to 
comply  with  the  terms  of  the  judgment  or  surrender 
himself  accordingly. 

Persons  who  can  be  arrested. — To  mention  who 
cannot  be  arrested  would  still  leave  the  matter  in  doubt,  and 
I  therefore  purpose  giving  various  instances  of  persons  who 
may  be  arrested,  with  the  reasons  assigned  for  their  arrest 

{d)  A  Foreigner,  or  a  person  who  comes  from  a  foreign 
jurisdiction  to  transact  business  with  you,  who  leaves  without 
settling  a  debt  contracted  with  you  ;  for  though  you  may 
know  that  he  comes  from  another  country,  you  may  infer 
that  he  means  to  pay. 

(b)  A  Debtor y  though  the  debt  is  not  yet  due^  because  it 
may  be  unjust  to  the  creditor  to  delay  if  the  debtor  is 
suspectus  de  fugd;    so  also  a  debtor  who  makes  a  debt 

^  Peckios,  Chaps.  17  and  18;  Gail.  Conneli  and  others,  7  J.,  342. 

de  aires.,  Chap.  13,  5,  and  Chap.  17  ;  '  Bort,  7,  I,  2. 

Hoi.  Cons.  Vol.  6,  Con.  164 ;  Ciaete  •  Bort,  7,  3,  and  Voet  2,  4,  63. 

vs.  Berghy  3  M.,  109 ;  Jacob  vs.  Evans,  *  Bort,  7,  15,  16,  17 ;  De  Academic 

B.  1869,  p.  29  ;  and  Morens  vs.  Milner,  26,  366 ;  and  Van  Leeuwen,  5,  7,  2, 

I   E.D.C.,   145  ;   Rigg  vs.   Roper  and  and  Voet  2,  4,  64. 
Jackson,   4  J.,    141  ;   Langemtan  vs. 
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conditionally ;  ^  also  one  of  co-debtors  can  arrest  the  other 
for  his  pro  rata  share  where  they  are  jointly  liable  in  the 
same  debt. 

{c)  A  person  who  has  undertaken  not  only  to  give,  but 
also  to  do  something;  for  instance,  one  who  has  undertaken 
to  make  glass  for  another  may  be  arrested  to  complete  the 
work,  or  to  indemnify  him.^ 

{d)  A  person  who  is  accused  of  slander  or  libel,  or  of 
any  injury  or  damage  caused,  whether  to  a  person  or  to  a 
thing. 

(e)  An  Executor  of  an  estate,  to  account  for  his  adminis* 
tration  of  that  estate ;  for  in  the  person  of  an  executor  the 
ownership  of  the  debt  is  not  altered,  but  he  is  liable,  not  in 
his  private  capacity,  but  in  his  capacity  as  executor.  So 
also  every  other  person  who  acts  in  a  representative  capacity, 
to  account  for  what  he  has  done  in  that  capacity ;  as  a 
trustee  of  an  insolvent  estate,  an  agent  in  regard  to  his 
principal,  a  guardian  for  debts  contracted  by  him,  &c^  &c.^ 

(/)  A  Woman  for  her  own  debts,  but  not  for  those  of  her 
husband,  unless  she  is  a  public  trader,  or  they  trade  publicly 
together,  or  unless  she  makes  his  debt  her  own,  and  whether 
she  has  renounced  any  exceptions  or  benefits,  or  not ;  ^  and 
though  she  is  not  a  public  trader,  yet  if  she  contracts  a  debt 
beyond  the  place  of  her  domicile,  and  in  the  absence  of  her 
husband,  she  may  be  arrested.^ 

(^)  A  Husband,  married  in  community  of  property,  for 
the  debts  of  his  wife,  contracted  by  her  before  as  well  as 
during  the  marriage.^ 

{h)  A  plaintiff  or  a  defendant  may  arrest  each  other,  in  a 
pending  cause,  and  so  long  as  the  judgment  is  not  yet 
satisfied.^ 

{{)  A  duly  authorised  agent  cannot  be  arrested  for  any- 

*  Keostadius,  Cur.  Holl.,  dec.  20;  October,  1540,  G.P.B.,  Vol.  I,  p.  314, 
Sande,  4,  4,  def.  7  and  13  ;  Hoi.  §  2  ;  Loenius,  126  ;  Neostad.,  Dec.  57  ; 
Cons.,  Vol.  4,  Con.  191,  n.  6 ;  Sande,  2,  4,  4 ;  Bort,  Chap.  4,  §  30. 
Academie,  Chap.  26;  Voet,  by  See  also  Chapter  *^  Crvi/  Imprison" 
Bachanan,  2,  4,  20.  mmt.^* 

»  Peckius,  4,  7.  •  Voet,  2,  4,  36. 

*  Peckius,  4, 12  and  13  ;  Voet,  2,  4,  «  Voet,  by  Buchanan,  2,  4,  36,  and 
37.  see  Chapter  '*  Civil  Imprisonment,** 

*  For  the  origin  of  this  law,  see  the  '  Peckius,  4,  16. 
Placaat  of  Chas.  V.,   of  the   4th  of 
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thing  iond  fide  done  in  the  name  of  his  principal,  in  which 
case  the  principal  only  would  be  bound  and  can  be  arrested  ; 
but  a  person  who  maid  fide  gives  himself  out  as  an  agent  of 
another,  and  enters  into  an  agreement  with  a  third  party, 
may  be  arrested  by  that  party  for  whatever  he  undertook  to 
do,  but  failed.  But  factors,  brokers,  and  clerks  may  be 
arrested  to  account  to  their  principals  for  what  they  have 
done.* 

(/)  Every  Surety^  whether  a  woman  or  not,  and  whether 
the  usual  legal  exceptions  as  to  sureties  have  been  renounced 
or  not  by  men  ;  but  as  to  a  woman  she  must  have  renounced 
the  senatus  consultum  vellefanum  exception  in  all  cases  of 
suretyship,  except  that  it  is  not  now  necessary  to  be 
renounced  when  she  signs  or  endorses  promissory  notes  or 
bills  of  exchange.*  But  the  Court,  however,  will  not  extend 
this  benefit  except  to  cases  where  clearly  applicable.^  And 
one  of  co-sureties  can  arrest  the  other  for  his  pro  rata  share 
when  they  are  jointly  liable  ;  and  so  also  can  a  co-surety 
arrest  the  debtor  whether  he  has  paid  the  creditor  and 
received  cession  of  action,  or  whether  he  is  afraid  that  the 
debtor  may  abscond  before  the  creditor  can  be  aware  of  it* 

(k)  A  Notary  may  be  arrested  to  produce  certain  docu- 
ments in  his  custody,  executed  before  him  as  notary ;  and  so 
also  may  any  other  person,  to  give  evidence  and  to  produce 
papers  in  his  possession.^  But  though  this  is  still  law,  such 
an  order  is  not  likely  to  be  given  by  a  Judge  at  the  present 
day,  so  long  as  there  is  a  chance  of  obtaining  the  documents 
and  the  testimony  of  the  witness  by  means  of  a  commission 
de  bene  esse.  If,  however,  the  commission  cannot  be  obtained, 
or  the  witness  declines  to  attend  it,  or  keeps  out  of  the  way, 
then  there  is  no  alternative  but  to  arrest  him. 

(/)  A  person  guilty  of  contempt  of  Court 

{ffi)  An  Insolvent^  if  he  intends  to  leave  the  Colony 
without  the  consent  of  his  trustee  or  creditors,  before  his 

'  Peckins,  4,  12  and  13.  vs.  Goldschmidt,  3   E.D.C.,  314 ;  Lt 

'  See  Bills  of  Exchange  Act,  No.  19  Roux  vs.  BrinKs  ExecuUfrs^  4  J.,  74. 

of  1893.  *  Peckius,    de   Jur.  Sist.    by    Van 

'  Peckius,  5,  14 ;  Schorer,  i,  5,  23,  Leeuwen,  4,   9 ;  Vroman,   I,    i,   25  ; 

<uid  3,  3,  18  ;  Smuts,  Louw  ^  Co.  vs.  Bellum  Turidicum,  Cas.  16  and  79. 

CVv/stf,  B.  for  X876,  p.  55  ;   Whitnall  *  Peckius,  4,  15. 
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estate  is  finally  liquidated,  and  before  he  is  rehabilitated,^  or 
even  before  a  trustee  is  appointed;' 

{n)  Students^  in  Holland,  could  not  be  arrested  but  before 
their  own  forum.  By  an  enactment  in  force  in  Holland,  the 
Universities  there  had  a  forum  before  which  causes  affecting 
students  were  tried.  The  students  of  those  Universities 
could  therefore  not  be  summoned  before  any  other  but  their 
University  Court  A  similar  rule  holds  good  in  the  Univer- 
sities of  Oxford  and  Cambridge,  where  the  cases  of  under- 
graduates are  tried  in  the  Vice-Chancellor's  Court.^  A  few 
years  ago  this  privilege  was  done  away  with  in  Holland,  and 
students  of  those  Universities  may  now  be  summoned  before 
and  arrested  by  the  ordinary  tribunals.  But  this  privilege 
of  students,  being  purely  a  local  enactment  for  Holland, 
never  extended  to  any  of  the  Colonies,  and  thus  was  never 
in  force  here. 

{d)  The  Captain  of  a  ship^  for  all  obligations  enter^  into 
by  him  for,  or  on  behalf  of,  the  ship.  For  in  this  respect  he 
has  an  authority  implied  by  law  as  agent  to  bind  the  owner 
or  charterer.  The  creditors  may  sue  the  owner,  or  the 
Captain,  at  their  option ;  but  the  owner  may  be  out  of  the 
jurisdiction,  in  which  case  it  is  easier  to  sue  or  arrest  the 
Captain.^  By  the  arrest  of  the  Captain,  as  such,  the  ship 
cannot  leave  the  port  without  him. 

(^)  A  person  is  not  privileged  from  arrest  whilst  returning 
from  lawful  custody.* 

(4)  A  minor  cannot  be  arrested  for  those  debts  contracted 
by  him  for  which  he  is  not,  as  a  minor,  legally  liable ;  but 
for  any  legal  liability,  such  as  for  necessaries  of  life  supplied 
to  him,  he  may  be  arrested. 

(r)  Members  of  our  Parliament 

(s)  Consuls.' 

(/)  Clergymen. 

^  Insol.  Ord.,  $§  95,  124  and  125  ;  at  Cambridge,  tried  in  1892  {re  Hop- 

Still  vs.  GUbert^  3  M.,  124,  and  De  La  kins,  66  L.  T.  53). 
Cornilliirei  decided  1867,  not  reported.  *  Dig.  14,  I,  i,  25 ;  Roscoe's  Ad- 

'  Levin  vs.  Coriis^  September,  1892,  miralty  Law  and  Practice,  pp.  46-47. 
not  reported ;  see  also  Heydenrych  vs.  *  Chitty's    Archbold's   Practice,   by 

Lynch^  6  C.  T.,  50.  Prentice,  12th  Ed.,  Vol.  I.,  p.  785. 

»  Cf.  the  "  Spinning  House  "  Case,  •  Hol/is  vs.  CAase,  8  J.,  3. 
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Persons  who  either  cannot  be  arrested  at  all, 

OR  WHO  are  temporarily  PRIVILEGED   FROM   ARREST. — 

The  general  rule  is  that  everyone  can  be  arrested  for  a  lawful 
cause,  but  the  following  are  excepted,  and  are  privileged 
from  arrest : — 

{a)  The  members  of  the  Royal  Family.* 

{b)  The  Servants  of  the  King. 

{c)  Peers  and  Peeresses. 

{d)  Members  of  Parliament  in  England  cannot  be  arrested 
there  during  the  sitting  of  a  Parliament,  nor  for  40  days 
before  or  40  days  after  the  session ;  ^  and  in  Holland  the 
Deputies  of  Cities  when  summoned  for  business  by  the  States 
of  Holland,  and  the  Deputies  to  the  Assembly  of  their  High 
Mightinesses  in  Holland  during  the  sittings  or  on  their  way 
to  or  from  them.*  But  this  privilege  of  members  of  the 
English  and  of  the  Dutch  Parliaments  is  not  in  force  in  this 
Colony,  The  enactments  in  England  and  Holland  on  this 
subject,  being  so  purely  local,  do  not  extend  to  their  Colonies, 
and  can  be  introduced  into  the  Colonies  only  by  Special  Act 
of  Parliament,  and  this  has  not  been  done  for  this  Colony. 
But  apart  from  this  privilege  being  only  territorial  in  England 
and  Holland,  it  is  one  of  the  constitutional  principles  of  Great 
Britain  that  a  Colony  acquired  by  conquest  or  cession  (as 
this  Colony  was)  remains  subject  to  its  own  pre-existing  laws, 
and  is  not  affected  by  statutes  of  the  United  Kingdom  passed 
before  its  acquisition.*  Now  the  pre-existing  law  of  this 
Colony  at  the  time  of  its  cession  to  England  was  the  law 
of  Holland,  and  the  Parliamentary  privileges  of  Holland,  as 
already  stated,  are  applicable  only  to  the  Legislature  of 
Holland,  and  do  not  extend  to  her  Colonies.  On  the 
establishment  of  a  Parliament  in  this  Colony,  in  1850,  by 
Letters  Patent  from  the  Crown,  the  privilege  of  freedom  from 
arrest  was  not  introduced,  though  by  a  series  of  local  rules 
the  greater  part  of  the  procedure  of  the  British  Parliament 
has  been  adopted. 

*  Chitty's   Archbold's   Practice,  by  '  Placaaten  ot  4th  October,  1588  ; 
Prentice,  I2lh  Ed.,  Vol.  I.,  Chap.  6.  27th  July,  1635  5  *nd  27th  July,  1653, 

*  Stephen's Comm.,  Vol.  II.,  p.  356,  G.P.B.,  Vol.  VII.,  pp.  54  and  55. 
Ed.  5.  *  Stephen's    Commentaries    on   the 

Laws  of  England,  Ed.  5,  pp.  103-108. 
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In  the  cases  of  the  Sovereign  and  his  servants  and  of 
peers  and  ambassadors,  the  privilege  of  freedom  from  arrest 
is  accorded  by  the  law  of  nations,  and  is  therefore  of 
universal  application.^ 

{e)  Ambassadors^  Plenipotentiaries^  or  other  Public  Minis- 
ters of  Foreign  Powers  or  States^  and  their  servants  and 
goods,  such  as  they  require  while  holding  their  high  position, 
whether  in  going  to  or  coming  from  the  place  appointed,  or 
while  resident  there ;  because,  as  such,  they  are  considered  to 
represent  their  sovereign.  The  servants  of  ambassadors  who 
are  privileged  from  arrest  must,  however,  actually  be  in  the 
service,  at  the  foreign  Court,  of  the  ambassadors. 

If  an  ambassador  will  not  pay  his  debts  while  abroad  in 
the  service  of  his  State,  he  is  to  be  recalled  home ;  and  if  his 
sovereign  will  not  pay  his  debts,  it  is  a  just  cause  for  a 
declaration  of  war,  and  the  money  is  to  be  collected  vi  et 
armis?  There  is  nothing,  however,  to  prevent  the  ambassador 
being  sued  before  his  own  Court,  if  the  plaintiff  is  in  a  position 
and  willing  to  do  so.^ 

In  the  reign  of  Queen  Anne  of  England  there  was  a 
Statute  passed^  which  not  only  makes  all  process  against 
ambassadors  null  and  void,  but  renders  it  a  crime  to  arrest 
them.  This  Act  was  passed  to  pacify  Peter  the  Great  of 
Russia,  Czar  of  Moscow,  whose  ambassador  was  arrested  in 
London,  in  his  own  coach,  for  a  debt  of  £SO.  The  Czar 
resented  this  affront  very  highly,  and  demanded  that  the 
Sheriff,  the  plaintiff,  and  the  plaintiffs  attorney  should  be 
hanged  for  making  the  arrest  (!) ;  and  when  the  British 
Government  refused  to  do  so,  he  threatened  to  make  war 
on  Great  Britain.  In  consequence  of  this  threat  the  British 
Parliament  unanimously  passed  the  said  Act,  which  humili- 
ating step  was  accepted  by  the  Czar  as  a  full  satisfaction.' 

In  the  case  of  the  Marquis  of  Albeville,  when  English 

'  Coosult    Maxwell     on    Statutes,  Stephen's  Commentaries  of  the  Laws 

Chapters  3  and  6.  of  England,  Vol.  II.,  £d.  5,  pp.  506- 

'  Grotius  de  Jar.  Bel.  et  Pac,  2,  18,  512;   Jud.    Prac.,    2,    iS,    2;    Bort, 

n.  8  and  9.  Chap.  4,  §§  6  and  18. 

'  Flacaat  t.  Haare  Hoog.  Mog.  9th  *  7th  Aime,  Chap.  12. 

Sept.,  1679,.  G.P.B.,  Vol.  III.,  p.  310;  *  Stephen's  Commentaries,  Vol.  II., 

Merula  4,  40,  3,  14 ;  Voet2,  4,  43  and  pp.  506-512. 
44 ;  Loenius  82 ;  De  Papegaai  i,  298 ; 
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Envoy  in  Holland  in  1688,  he  renounced  his  privilege  of 
freedom  from  arrest,  and  was  arrested.  But  it  is  questionable 
whether  even  then  he  could  legally  do  so.^  Anyhow,  reason- 
ing from  general  principles,  he  could  not,  and  certainly  would 
at  the  present  day  not  be  allowed  to  do  so. 

(/)  Members  of  Convocation  whilst  engaged  in  business,  or 
going  to  or  coming  from  it^  But  this  is  in  force  only  in  the 
United  Kingdom,  and  not  here. 

{g)  Soldiers  or  other  military  persons 'whW^  on  the  march 
to  war,  or  actually  and  bond  fide  on  duty  at  the  time,  or  who 
have  been  duly  called  out  to  war  ;  nor  their  weapons,  cattle, 
horses,  or  accoutrements.  This  applies  also  to  burghers  on 
active  service,^  and  to  a  soldier  in  the  British  Army  whose 
debt  does  not  exceed  £zo}  But  this  does  not  apply  to  a 
debt  contracted  by  a  soldier  before  he  enlisted  or  joined  the 
regiment,  nor  when  he  is  suspectus  defugA  and  has  joined  the 
regiment  with  that  object*  But  the  military  accoutrements, 
if  belonging  to  the  State,  cannot  be  arrested  for  the  private 
debts  of  a  military  person  ;  and  when  a  military  person  is  not 
on  the  march  with  his  regiment,  he  may  be  arrested  for  debts 
contracted  even  after  his  enlistment.  For  any  misdemeanour 
which  a  soldier  may  be  guilty  of  and  for  which  he  is  liable 
to  be  punished  by  the  Civil  Courts,  he  may  afterwards  be 
punished  also  by  the  Military  Courts,  whatever  that  form  of 
punishment  may  from  time  to  time  be.*  The  same  privileges 
and  disabilities  here  mentioned  apply  also  to  the  naval 
service. 

(A)  Victuallers  or  other  parties  while  actually  engaged  in 
conveying  the  necessary  provisions  to  the  army,  or  while 
returning  home  from  such  duty.^ 

(t)  Persons  connected  with  a  case,  such  as  the  parties  to 
a  suit,  their  witnesses,  counsel  and  attorneys,  are  privileged 
from  arrest  while  attending  at  Court  for  the  purposes  of  Uiat 
case,  and  also  whilst  going  to  and  returning  from  the  Court, 
and  till  they  are  at  home  again,  eundo^  morando,  et  redeundo, 

^  Van  Zarck,  Codex  Batavus,  Tit.  *  Bort,  Chap.  4,  §  27. 

*<  Arrest.*'  *  Sande  I,  I,  4 ;  Bellum  Joridicum, 

*  8th  Henry  VI.,  c.  I.  Case  62. 

'  Casson  vs.  Connolly,  I  J.,  68.  '  Placaaten  of  19th  May,  1544,  and 

*  SeeChapler  "Civil /ptpnsonmenl,*'       5th  August,  1544. 
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A  convenient  and  reasonable  time  must  be  allowed  to  the 
parties  to  get  home  after  the  trial  is  over.'  But  a  witness  is 
not  privileged  if  he  attends  of  his  own  accord,  and  without 
being  subpoenaed.^ 

(J)  The  Governor  and  the  Judges,  without  a  special  order 
of  the  Supreme  Court" 

{k)  A  Woman,  for  the  debts  of  her  husband  ;  but  she  is 
not  privileged  from  arrest  for  her  own  debts,  or  for  their  joint 
debts.* 

(/)  Two  foreigners,  belonging  to  the  same  jurisdiction, 
cannot  arrest  each  other,  nor  each  other's  goods,  in  a  foreign 
jurisdiction  for  a  debt  contracted  in  their  own  jurisdiction, 
but  they  may  if  they  are  from  different  jurisdictions.*  But  a 
contract  made  in  a  country  where  the  law  does  not  allow  a 
personal  arrest  may,  however,  if  it  is  to  be  operative  in  another 
country,  be  enforced  by  personal  arrest  in  that  other  country 
whose  laws  authorise  such  a  mode  of  proceeding  as  part  of 
the  local  remedy.*  But  when  a  contract  has  been  made  in 
one  country,  to  be  carried  out  in  another  country,  one  party 
cannot  arrest  the  other  or  his  goods  in  an  intermediate 
country  where  neither  party  is  domiciled  ;  nor,  where  a 
contract  has  been  entered  into,  and  is  payable,  in  the  country 
of  the  defendant,  can  he  be  arrested  if  he  passes  through  the 
country  of  the  plaintiff.' 

{m)  A  Debtor  at  the  place  to  which  he  had  been  invited 
by  his  creditor  to  meet  him,  in  order  to  come  to  a  settlement 
with  him ;  for  this  would  be  contrary  to  good  faith.® 

(«)  A  Clergyman  whilst  performing  divine  service,  or 
whilst  going  to  church  for  that  purpose  and  returning  from 
thence.* 

(p)  The  debtor  of  your  debtor,  unless  your  debtor  has  ceded 

^  Voet  2,  4,  §§  39  and  40 ;  PuUing's  ^   Wallace  vs.  Hill  and  Schenema9i, 

Law  of  Attorneys,  3rd  Ed.,  pp.  397  and  Hamloo  vs.  Fotheringham,  1  M., 

and  398 ;  Chitty's  Practice,  by  Prentice,  347  and  352 ;  and  Wtlhelm  vs.  Francis, 

I2th  Ed.,  Vol.  I.,  Chap.  6 ;  Stephen's  B.  for  1876,  pp.  164  and  216  ;  Dymott 

Commentaries,    5th   Ed.,    Vol.    III.,  vs.  Pike,  2  G.,  55. 

pp.    3S8    and    632  ;    Richardson    vs.  *  Story*s  Conflict  of  Laws,  §§  568- 

Nisbet  and  Dickson  and  the  Sheriff,  572. 

3  M.,  123.  '  Einwald  vs.    The  German    Wesl 

*  Roberts  vs.  Tucker,  3  M.,  130.  African    Company,    5    J.,    86 ;    and 

*  Rule  of  Court  9.  McLeod  vs.  Befijamin,  2  C.  T.,  p.  1 19. 

*  Neostadius,   Dec.   57,  and  Sande  *  Peckius,  Chap.  7. 
2,  4,  4.  '  Peckius,  4,  14. 
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his  debt  to  you ;  but  you  may  arrest  the  debt  or  money  he 
owes  your  debtor.* 

(/)  A  debtor  whose  debt  does  not  amount  to  jf  15.* 

{q)  A  Guardian  for  the  debts  contracted  by  his  ward 
without  his  consent ;  but  he  may  be  arrested  for  the  debts 
contracted  by  him  in  his  representative  capacity.^ 

(r)  A  person  who  can  successfully  set  up  the  defence  of 
litis  pendentis ;  for  an  arrest  cannot  be  made  in  a  matter  or 
question  about  which  formal  judicial  proceedings  are  pending 
elsewhere,  unless  the  party  is  suspectus  de  fugd,  and  then  it 
may  only  be  to  give  security  to  satisfy  the  judgment 

{s)  A  Father  who  goes  to  visit  his  son  who  is  in  a  dying 
state  ;  nor  whilst  he  attends  that  son's  funeral/ 


Where  an  arrest  can  be  made  and  where  not. — 

Under  this  heading,  differing  from  the  previous  ones,  by 
giving  one  general  rule  and  all  the  exceptions  I  shall  make 
the  subject  at  once  fully  comprehended  by  the  young  student 

As  a  general  rule,  then^  an  arrest  can  be  fPtade  everywtiere 
and  at  all  places^  even  on  the  public  roady  or  in  places  of 
worships  if  the  fear  of  escape  should  need  it ;  but  to  this  tliere 
are  the  following  exceptions  : — 

(a)  In  a  public  school  during  school  hours ;  because  it  is 
presumed  to  have  an  injurious  effect  upon  the  pupils. 

(d)  In  a  Court  of  Law  during  the  hearing  of  a  case,  or 
during  its  usual  legal  proceedings. 

(^r)  In  a  ship  which  serves  as  a  dwelling;  for  in  this 
respect  a  ship  is  regarded  in  the  same  light  as  a  dwelling 
house  ;  but  this  privilege  does  not  apply  to  those  persons  who 
are  only  temporary  lodgers  or  travellers  in  the  ship,  nor  if  the 
ship  is  ready  to  sail  to  a  foreign  port 

{d)  In  Churchesy  during  divine  service.  In  the  olden  days 
arrests  were  not  allowed  to  be  made  in  churches,  or  cloisters, 
or  other  holy  places,  but  on  account  of  the  abuse  made  by 

>  Feckias4,  11,  and  Sande  i,  17,  i.  §  4;  V.  d.  Linden,   Form  v.  Proc.^ 

«  Rule  8.  Tit.  25,  §  9. 

»  Corcn,   Obs.   3,  No.    18 ;   Huber  *  Utrechtse  Consultatien,   Vol.  II., 

Hed.  Regts.,  Vol.  II.,  Bk.  i,  Chap.  32,  Con.  141. 
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persons  who  resorted  thither  as  places  of  refuge,  this  privilege 
fell  into  disuse,  and  it  is  now  limited  only  to  churches,  and 
then  only  during  divine  service. 

(e)  In  a  Church-yardy  during  bond  fide  attendance  at  a 
funeral. 

(y)  Two  inhabitants  of  the  same  territory  cannot  arrest 
each  other's  goods  in  another  territory.* 

{g)  In  on^s  own  house.  As  this  part  of  the  subject  is  of 
vast  and  universal  importance,  and  is  the  one  most  frequently 
called  in  question,  I  shall  treat  of  it  a  little  more  fully  than 
of  the  others. 

A  person  cannot  be  arrested  in  his  own  house  s^ainst  his 
will,  nor  in  the  house  of  another  person  against  the  will  of  that 
person.    Anyone  so  arrested  is  to  be  immediately  released, 
and   he  is  free  from   a  re-arrest  at   the   suit  of  the  same 
person  till  he  shall  have  reached  his  house  again ;  but  he  is 
liable  to  be  arrested  at  the  suit  of  another  person  before  he 
has  reached  home.     The  term  '^  house  "  here  signifies  one  that 
is  used  as  a  dwelling  house,  and  it  makes  no  difference  whether 
you  have  absolute   dominion  in  it,  or  have  only  hired  it,  or 
live  in  it  free.     It  is  not  necessary  that  the  house  should  have 
been  originally  built  as,  or  subsequently  specially  converted 
into,  a  dwelling  house ;  it  is  sufficient  for  the  purpose  of  the 
benefit  of  this  privilege  that  it  is  used  as  a  dwelling  house,  or 
at  any  rate  the  part  which  he  inhabits.     The  size,  splendour,, 
and  magnificence  of  the  building  make  no  difference  ;  nor  the 
circumstances,  taste  and  means  of  the  owner.     Nor  does  it 
matter  whether  the  house  is  inhabited  by  the  poorest  of  the 
poor,  or  in  fact  what  kind  of  house  it  is,  tent,  covering,  or 
shed,  provided   it  is  used   as  a  dwelling.    Thus  the  most 
humble  and  insignificant  hut^  if  used  as  a  dwelling,  frees  a 
person  from  arrest  therein  ;  and  so  also  if  part  of  a  stable  or 
mill  is  occupied  by  anyone  as  a  dwelling,  he  cannot  be  arrested 
in  those  parts,  though  he  is  liable  to  be  arrested  if  found  in 
other  parts  used  for  other  purposes.     But  if  access  to  the 
other  parts  of  the  building  cannot  be  had   except  through 
the  part  used  as  a  dwelling,  he  will   be  freed   from   arrest 
in  those  parts  also.     For  example  (as  is  frequently  the  case 

»  Voct  2, 4,  45. 
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in  this  Colony),  if  a  person  has  a  shop,  or  a  bottle  store,  or  a 
canteen,  or  a  drinking-bar,  which  is  on  the  same  foundation 
as,  or  forms  part  of,  the  same  house,  and  to  and  from  which 
he  can  go  only  through  the  parts  of  the  house  used  as  a  dwell- 
ing ;  or  if  there  is  no  means  of  access  to  the  house  but  through 
the  canteen  or  shop,  &c.,  it  must  be  looked  upon  as  part  of 
the  dwelling  house,  and  he  cannot  be  arrested  in  it.  But,  on 
the  other  hand,  if  tl^ere  be  a  separate^  door  to  the  canteen  or 
shop,  leading  to  the  street,  and  through  which  access  and 
egress  can  be  and  is  usually  had,  especially  by  the  public, 
then,  though  there  be  a  door  connecting  it  with  the  part  used 
as  a  dwelling,  he  is  not  freed  from  arrest  in  it  When,  there- 
fore, the  law  says  that  a  person  is  free  from  arrest  in  his  own 
house,  it  means  as  a  general  rule  the  house  (or  parts  thereof) 
which  he  uses  as  a  dwelling,  and  not  the  house  (or  parts 
thereof)  which  he  uses  for  other  purposes  besides. 

In  the  term  "  dwelling  house "  something  more  is  some- 
times included  than  the  single  building  which  is  inhabited  by 
a  person ;  and  this  depends  upon  all  the  circumstances  of 
habitation.  For  instance,  if  adjoining,  or  within  close  proximity 
to  the  dwelling,  there  are  certain  necessary  outbuildings  or 
outhouses,  bond  fide  belonging  to,  and  used  as  part  and  parcel 
of,  and  in  connection  with  the  dwelling  house,  he  is  free  from 
arrest  in  all  these  buildings  also.  To  ascertain  this,  it  is 
sometimes  necessary  to  take  into  consideration  the  habits 
and  customs,  and  mode  of  life,  taste,  occupation,  rank,  pecu- 
niary means,  and  all  surrounding  circumstances  of  the  occupier 
of  the  dwelling  house.  If,  according  to  his  rank,  means  and 
habits,  he  band  fide  requires  and  uses  all  these  outbuildings 
in  connection  with  the  free  and  comfortable,  though  it  may 
be  luxurious,  habitation  of  the  dwelling  house,  and  without 
which  the  dwelling  house,  for  his  purposes,  would  be  uncom- 
fortable and  incomplete,  they  would  be  included  in  the  term 
•'dwelling  house."  On  the  other  hand,  if  a  poor  person, 
whose  means  or  whose  habits  or  social  position  do  not 
warrant  it,  does  not  use  fhese  outbuildings  as  part  and  parcel 
of  the  comfortable  habitation  of  the  dwelling  house,  then  they 
are  excluded  from  the  terms  "dwelling  house."  But  these 
outhouses,  &c.,  must  belong  to  the  dwelling  house,  and  be 
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in  the  same  grounds  as  the  dwelling ;  or  at  any  rate  there 
must  be  no  dividing  ground,  or  public  road,  or  street  between 
any  of  them,  and  all  the  intermediate  spaces  must  also 
belong  to  the  dwelling  house.  Thus,  a  stable,  coach-house, 
forage-room,  wood-  or  coal-house,  w.c,  bath-room,  scullery, 
pantry,  billiard-  or  smoking-room,  yard,  lavatories,  fowl-house, 
servants'-room,  dancing-room,  conservatory,  &c.,  and  such 
other  necessary  outbuildings  as  can  be  said  to  belong  to,  and 
form  part  of,  and  which  are  used  in  connection  with,  the  com- 
fortable occupation  of  the  dwelling  house,  as  such,  all  come 
under  the  term  ''  dwelling  house,"  and  a  person  is  protected 
therein  from  arrest ;  as  also  is  he  protected  in,  or  on,  all  the 
intermediate  spaces  leading  from  one  to  the  other  building 
or  rooms,  &c.  And  in  addition  to  these,  on  an  agricultural 
farm,  under  the  term  "  dwelling  house,"  are  included  the 
cellars,  bams  or  other  buildings  necessarily  used  for  the 
storage  of  the  produce  of  the  farm,  in  all  of  which  one  is 
protected  from  arrest.  Also  being  on  the  terrace  or  stoep 
of  the  dwelling,  whether  urban  or  rural,  or  on  the  necessary 
space  belonging  to  and  surrounding  it ;  or  in  the  precincts 
of  the  house  (or,  as  the  English  law  happily  puts  it,  the 
"  curtilages "  of  the  house)  protect  one  from  an  arrest.  But 
in  a  public  road  through  his  farm,  or  to  his  house,  or  on  a 
public  pavement  in  a  street,  in  front  of  his  door,  a  man  is  not 
free  from  arrest.  So  also  is  one  protected  from  arrest  in  the 
garden  belonging  to  the  dwelling,  and  where  access  to  and 
egress  from  the  house  cannot  be  had  but  through  this  garden  : 
but  not  in  a  garden  away  from  the  dwelling,  or  through 
which  one  need  not  necessarily  go,  and  through  which  the 
public  do  not  usually  go  to  get  into  or  out  of  the  dwelling 
house.  The  enclosing  or  fencing  of  a  whole  farm,  or  all  the 
lands  surrounding  the  dwelling,  and  the  cultivation  thereof, 
do  not  come  under  the  term  garden,  which  must  be  taken  in 
its  usual  and  ordinary  sense. 

Van  Leeuwen,  in  his  translation  of  Peckius,  left  out  a  most 
important  passage  in  the  3rd  Section  of  the  6th  Chapter. 
After  speaking  of  the  freedom  from  arrest  in  a  person's  house, 
&c.,  Peckius  goes  on  to  say  (and  these  are  the  omitted  words), 
**  et  in  korto  ad  qiiem  ex  domo  aditus  est^     The  reason  why 
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a  person  is  free  from  arrest  in  a  garden  through  which  access 
is  had  to  the  dwelling  is  not  anywhere  stated  by  any  of  the 
writers,  but  we  can  only  conjecture  that  it  is  because,  in 
ancient  days,  most  dwellings,  and  particularly  in  Rome,  were 
surrounded  by  walls,  within  which  there  was  a  garden,  or 
the  whole  space  within  was  kept  as  a  garden,  and  no 
approach  could  be  had  to  the  dwelling  house  except  by 
the  one  gate,  which  was  sometimes,  especially  at  night, 
locked. 

A  person  is  not  privileged  from  arrest  on  any  other 
cultivated  ground  than  the  necessary  garden  here  mentioned, 
or  in  a  theatre  or  circus  or  other  public  place  of  amusement, 
though  leased  by  him,  or  in  his  club,  or  in  a  guard-room,  or 
at  the  public  baths ;  because  all  these  places  are  made  as 
places  for  amusement  or  profit,  and  not  made  as  places  for 
refuge,  or  to  serve  as  a  protection,  as  dwelling  houses  are. 
Nor  does  the  fact  of  his  being  in  an  hotel,  or  in  a  boarding- 
house,  free  him  from  arrest,  unless  he  is  owner  of  the  place, 
and  lives  there  with  his  family ;  or,  in  the  case  of  a  boarding- 
house,  unless  he  has  hired  a  room  there  for  at  least  a  year. 
Nor  is  he  free  from  arrest  in  cellars,  bams  (except  in  the  case 
of  an  agricultural  farm),  store-houses,  shops,  offices,  &c., 
which  form  no  part  of  the  dwelling  house. 

BtU  whenever  a  person  is  suspectus  de  fugH,  no  matter 
where  he  lives,  or  J  or  debts  due  to  the  Public  Treasury^  he  is  not 
free  front  arrest  in  his  own  house}  In  the  following  case 
some  of  the  points  above-mentioned  have  been  discussed,  but 
not  decided.- 


At  what  time  an  arrest  can  be  made,  and  at 

WHAT  TIME  NOT. — ^An  arrest  for  suspectus  de  fugd  may  be 
made  on  any  day  whenever  there  is  danger  of  delay,  whether 
on  a  Sunday,  or  a  Feast,  or  a  Fast  day,  or  any  other  holy 
day.^     But  if  an  arrest  is  to  be  made  on  any  other  ground 

*  Dig.  50,  17,  103,  and  39,  2,  5,  and  Dickson  vs.  Richardson,    i  M.,    562  ; 

2,  4,  §§  10,  19,  20  \  Bynkershoek,  Op.  Black  vs.  Rowlands^  2  R.,  75. 
Om.,    Obs.    7,    3;    Van    Leeawen's  ' /W^^vs.  ^/j//,  B.  for  1S68,  p.  115. 

Peckius  Van  Besetten,  Chap.  6;  Bort  '  Peckius  10,  i,  and  Eort,  Chap.  3, 

van   Arresten,   Chap.    6 ;    Nisbet  and  §  17. 
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than   that  of   suspicion  of  flighty  it  cannot  be  made  on  a 
Sunday} 

An  arrest  of  any  kind  may  be  executed  at  any  hour  of  the 
night  or  day.- 


B.— ARREST  OF  A  PERSON'S  GOODS. 

As  in  the  case  of  a  person,  so  the  arrest  of  his  goods  may 
be  of  two  kinds  : — 

1.  Either  in  satisfaction  of  a  judgment,  or 

2.  To  found  jurisdiction. 

The  attachment  of  a  person's  goods,  to  satisfy  a  judgment, 
will  be  found  more  fully  treated  of  in  the  Chapter  on  "  Writs 
of  Execution**  But  there  are  many  things  which  under  such 
a  writ  cannot  be  arrested,  and  for  such  therefore  an  Order 
of  Court  is  necessary,  and  what  these  are  will  be  found 
below. 

It  frequently  happens  that  a  person  is  out  of  the  jurisdic- 
tion of  the  Court,  but  that  he  has  goods  there  ;  or,  although 
he  is  within  the  jurisdiction,  there  may  be  good  reasons  for 
arresting  his  goods.  The  object  in  both  cases  of  arresting 
the  goods,  whether  movable  or  immovable,  is  either  for  the 
sake  of  founding  the  jurisdiction  on  them  or.  of  conserving 
them,  in  order  to  prevent  their  being  removed  or  otherwise 
parted  with,  pending  a  settlement  of  a  coming  action  or  one 
to  be  instituted,  and  afterwards  to  sell  them  in  execution  of  a 
judgment  obtained. 

Though  the  Supreme  Court  has  jurisdiction  on  all  land 
within  this  Colony  without  specially  asking  to  found  juris- 
diction, yet  it  has  been  the  invariable  practice  of  the  Court 
in  recent  years,  where  a  party  is  out  of  the  jurisdiction  of  the 
Court  and  he  has  to  be  sued  by  Edictal  Process  in  respect 
of  the  land  or  a  Bond  on  the  land  in  this  Colony,  while 
granting  the  leave  to  sue,  at  the  same  time  also  to  order  an 

^  Rule  of  Court  10,  and  see  Chapter  '  Voet  ^,   4,    24 ;    Bort,   Chap.  6, 

"  Civil  Imprisonment:'  §§  7  and  8. 
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attachment  of  the  land  to  found  jurisdiction  so  as  to  facilitate 
;he  proceedings  against  the  defendant^  This  order  to  found 
jurisdiction  is  granted  as  a  matter  of  course  when  the 
defendant  is  out  of  the  Colony.  If  he  is  in  the  Colony  and 
it  is  feared  that  he  might  make  away  with  the  land  so  as  to 
avoid  the  effect  of  a  judgment  that  might  be  given  against 
him,  then  the  application  is,  not  to  found  jurisdiction,  but  to 
interdict  and  restrain  the  transfer  of  the  land,  either  by  the 
owner  or  by  any  one  else  on  his  behalf,  or  by  the  Registrar 
of  Deeds,  pending  the  time  or  event  fixed  by  the  Court.  But 
a  strong  case  must  be  made  out  to  induce  the  Court  to  grant 
the  order  under  such  circumstances. 

In  the  case  of  movable  property,  though  the  defendant 
may  be  within  the  jurisdiction  and  also  his  goods,  the  arrest 
is  sometimes  made  on  his  goods,  when  he  is  suspected  of 
flight,  or  there  is  reasonable  fear  of  a  clandestine  removal  of 
the  goods,  or  there  is  fear  of  dissipation  through  prodigality. 
Although  the  authority  of  a  Judge  is  as  a  rule  necessary, 
yet  the  goods  of  a  fleeing  debtor  may  be  detained  by  private 
authority  if  there  is  an  immediate  danger  of  their  removal 
and  no  time  to  get  a  Judge's  order  ;  for  instance,  if  a  lodger 
wants  to  remove  his  things  unexpectedly,  with  intention  to 
defraud  the  innkeeper  of  his  debt,  they  may  be  detained 
privately  until  there  can  be  a  handing  over  to  the  public 
authority.  A  person  may  detain  also  another's  goods  or 
things  carried  on  to  his  own  ground,  or  animals  found  on  his 
ground,  and  where  damage  is  done,  until  the  owner  satisfies, 
him  or  gives  security.'  This  kind  of  arrest  takes  place  not 
only  before  a  suit  has  commenced,  but  even  during  it,  and  at 
any  time  after  whenever  a  frustration  of  the  suit  arises  ;  as, 
for  instance,  by  alienation  or  transfer  of  the  thing,  or  by  the 
removal  of  the  thing,  until  there  is  security  that  the  judgment 
will  be  satisfied. 

Though  a  debtor  is  arrested,  his  goods  also  may  neverthe- 
less be  arrested  and  detained,  and  they  may  be  arrested  also, 

'  Sa'wald  vs.    Tkt    Gtrman    Wist  103. 
African  Csmpany,  j  J.,  86;   McLrstI  '  Bui   see   Pound   Ordinance   as   to 

Ts.  Benjamin,    9   J.,    183;    Mlltrieu  ceilain    animals   which   must  be   iro- 

Syndieaie-n.  Hukhmgi,  3  C.  T.,  124;  iKiun(<e<1 
SeAnnievi.  Taylor  eml Symemls,  8  I., 
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and  the  creditors  placed  in  possession  of  them,  though  he  is 
within  his  dwelling-house  but  not  yet  arrested. 

As  a  general  rule  the  goods  of  every  person  and  every 
kind  of  thing  belonging  to  *'him  can  be  arrested,  unless  they 
come  within  the  exceptions  hereinafter  mentioned  ;  and  such 
arrestable  goods  are  arrested  and  detained  by  judicial  autho- 
rity for  greater  security  in  the  pending  action,  and  they  are 
to  be  inventoried  and  kept  in  safety,  and  cannot  be  removed 
or  sold  without  the  authority  of  the  Court  or  the  consent  of 
the  plaintiff,  pending  a  settlement  of  the  suit,  unless  adequate 
and  approved  security  be  given  by  the  defendant.^ 

The  preliminary  proceeding  for  the  arrest  of  land  or  of 
goods  is  by  petition  to  the  Court,  supported  by  affidavit, 
setting  forth  the  circumstances  of  the  plaintiff's  claim,  and 
specifying  the  goods  or  property  of  the  defendant  to  be 
arrested,  and  stating  where  they  are  situated,  and  why  recourse 
is  had  to  the  extraordinary  remedy  of  an  arrest,  instead  of  the 
usual  and  ordinary  mode  of  recovery  by  action,  or  enforced  by 
writ  of  execution  on  judgment.  The  Court  must  be  satisfied 
that  the  petitioner  has,  primd  facie^  good  grounds  for  his 
application  ;  if  so,  it  can  then  make  any  discretionary  order 
thereon,  as  from  the  justice  of  the  case  may  seem  reasonable. 
To  the  respondent,  of  course,  an  opportunity  is  always  given, 
upon  good  cause  shewn,  to  have  this  temporary  arrest  set 
aside. 

Though  the  arrest  of  goods  is  more  easily  or  sooner 
granted  than  the  arrest  of  persons,  on  the  ground  that  it  is 
not  so  prejudicial,  yet  the  application  for  an  arrest  of  goods 
can  be  made  only  to,  and  granted  by,  the  Court  or  a  Judge  ;* 
whereas  persons  may  be  arrested  in  certain  cases  without  a 
Judge's  order,  under  the  8th  Rule  of  Court. 


Goods  or  things  that  can  be  arrested. — Anyone 
who  has  a  mandate  to  cite  another  in  law  can  also  detain  his 
goods  for  the  purpose  of  founding  jurisdiction,  even  if  the 

*  Peckius  I,  1,  4,  and  I,  1,  5  and  25  ;  Req.  3-12 ;  Voet  2,  4,  §§2,  17, 

notes ;    Mernla  4,   2,  25  and  notes ;  28 ;  Bort  van  Arresten,  Chaps,  i,  2  and 

v.  d.  Linden,  Jud.  Prac,  2,  18,  3-5  ;  3,  and  Chap.  8,  {{  30  and  31. 
Van  Alphen,  Vol.  I.,  Chaps.  24  and  •  Voet  2,  4,  50 ;  Bort,  Chap.  3. 
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mention  of  making  arrest  be  not  made  in  the  mandate  ;^  and 
as  a  general  rule  the  goods  of  everyone  can  be  arrested,  and 
every  kind  of  thing,  and  for  the  same  reasons  as  persons  can 
be  arrested  A  few  things  that  can  be  arrested,  and  on  which 
some  doubt  sometimes  exists  among  beginners,  are  here 
mentioned : — 

{a)  A  Shipf  or  a  part  of  her.  If  a  ship  is  owned  by 
several  parties,  the  share  in  her  of  one  of  them  may  be 
arrested  for  his  debt,  though  the  debt  be  unconnected  with 
the  ship.  The  owners  of  the  remaining  part  may,  however, 
release  the  whole  ship  so  that  she  may  proceed  to  sea,  but 
the  arrest  remains  good  wherever  she  may  go  and  as  long  as 
she  remains  afloat.^ 

For  the  debts  of  a  ship  in  a  foreign  port,  or  in  a  different 

jurisdiction,  or  for  the  debts  or  obligations  contracted  by  her 

Captain  on  her  behalf,  or  where  the  ship  is  responsible  for  the 

due  delivery  of  cargo  or  luggage,  the  ship  may  be  arrested 

jurisdictionis  fundanda  causa? 

The  question  sometimes  arises :  In  what  case  should  the 
Captain,  and  in  what  case  should  the  ship,  be  arrested?  So 
far  as  the  obl^ations  of  the  ship  are  concerned,  it  seems  to 
be  purely  a  question  of  expediency  ;  for  the  ship  is  liable  for 
all  her  debts,  and  all  other  obligations  entered  into  by  her  or 
on  her  behalf ;  and  so  is  the  Captain,  in  his  capacity  as  such, 
as  the  representative  of  the  owners.  In  these  cases  either,  or 
both,  may  be  arrested.  But  the  main  object  of  the  arrest  of 
a  ship  is  to  found  jurisdiction,  where  before  there  was  no 
jurisdiction  ;  and  suppose  judgment  to  be  obtained  against 
the  Captain,  and  he  cannot  satisfy  it,  execution  cannot  issue 
agadnst  a  ship  on  which  there  is  no  jurisdiction,  until  such 
jurisdiction  has  been  founded.  But  a  ship  may  sometimes  be 
arrested  for  no  debts  contracted  either  by  her  or  by  her 
Captain  on  her  behalf,  but  for  the  debts  due  to  an  outside 
creditor  by  her  owner,  who  is  out  of  the  jurisdiction.  In  such 
a  case  the  Captain  cannot  be  arrested,  but  only  the  ship  ;  on 

»  Vo€t  2,  4,  33.  3  M.,  no  and  112  ;  Lippert  &>  Co.  vs. 

*  Vroman  I,  i,  25  ;  Bort,  Chap.  5,  Desbais^  B.  for  1869,  p.  66;  Reid  and 

§§  4  and  5.  others  vs.  Crazier  and  Cloete^  2  Searle, 

'   Wollaston  vs.    Hunt,  and  Dunell  183;  re  Petunia^  2  E.D.C.,  271. 
and  Stanbridge  vs.     Van  der  Flank, 
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the  other  hand,  the  Captain  may  have  contracted  debts  or 
entered  into  obligations  beyond  the  scope  of  his  authority,  in 
which  case  the  ship  cannot  be  arrested,  unless  the  Captain  is 
part  owner  of  the  ship.  But  where  the  ship  and  her  owners, 
and  the  Captain  and  the  creditors,  are  all  within  the  same 
jurisdiction,  and  do  not  intend  to  leave  it,  neither  the  Captain 
nor  the  ship  can  be  arrested. 

If  the  ship  is  to  be  arrested,  the  arrest  is  effected  by 
attaching  a  copy  of  the  writ  to  the  main-mast.  An  arrest  of 
a  ship  by  an  order  of  the  Vice- Admiralty  Court  is  effected  by 
attaching  the  writ  itself  for  a  short  time  to  the  main-mast,  or 
the  single  mast,  and  by  leaving  a  copy  of  the  writ  attached 
thereto.^  By  Statute  53  and  54  Vict,  Chap.  27,  the  Supreme 
Court  is  substituted  for  the  Vice- Admiralty  Court. 

{b)  Money  of  a  judgment  debtor  may  be  taken  from  him 
if  in  his  possession,  by  virtue  of  the  usual  writ  of  goods  and 
chattels.*  But  money  of  the  debtor  in  the  hands  of  a  third 
party,  as,  for  instance,  in  a  bank  or  elsewhere,  can  be  attached 
only  by  an  order  of  Court  to  satisfy  a  creditor's  claim. 
To  obtain  this  order,  a  petition  must  be  made  to  the  Court, 
setting  forth  why  the  application  is  made,  and  where  the 
money  is,  and  what  the  apprehended  danger  is  of  the  possible 
loss  or  withdrawal  of  the  money  if  not  secured  by  the  Court's 
order  ;  for  instance,  if  there  is  a  dispute  about  the  particular 
sum  of  money  lodged  in  the  bank,  or  in  the  hands  of  a  third 
party  ;  or  if  the  defendant  is  out  of  the  jurisdiction  of  the 
Court,  and  an  action  for  damages  is  pending,  or  about  to  be 
instituted  against  him.^  In  the  case  of  the  Standard  Bank  vs. 
Kruger  6r  Verster^  the  Supreme  Court  granted  an  arrest  on 
the  money  due  to  the  defendants  by  the  Colonial  Government 
and  in  the  hands  of  the  latter,  for  a  debt  due  by  the  defendants 
to  the  plaintiffs,  contracted  in  this  Colony,  though  at  the  time 
of  the  arrest  they  were  domiciled  in  the  Orange  Free  State.* 

*  lOth  Rule,  V.A.C.  not  reported. 

*  Sec  Chapter  '\Wnts  of  Execu-  *  Decided  24th  Jan.,  1888,  not 
iion,^*  reported. 

*  Placaat  31st  January,  1609,  and  *  See  also  as  to  money  in  the  hands 
l6th  December,  1670,  G.P.B.,  Vol.  4,  of  the  sheriff,  the  balance  of  a  previous 
p.  483;  Voet  2,  4,  50;  Whitcovie  y^.  execution{AfcJnfoscA  vs.  RotAa,  6  CT,, 
Executors   of   Van    As,    I   M.,   339;  51. 

Mathews  vs.  ffart,  decided  Feb.,  1874, 
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{c)  Bonds,  or  other  securities,  wherever  they  may  be,  except 
when  in  favour  of  the  State.   Bonds  are  regarded  as  movables.* 

(d)  The  debt  of,  or  money  due  by,  one's  debtor's  debtor, 
in  his  own  or  in  the  hands  of  another,  to  satisfy  so  much  of 
the  debt  as  one's  debtor  owes.  In  this  case  also,  as  in  that  of 
an  arrest  of  money  in  the  hands  of  a  third  party,  the  leave 
of  the  Court  is  first  required.^  But  an  arrest  made  by  a 
creditor  of  the  cedent  subsequent  to  the  cession  is  ineffectual 
to  attach  a  debt  in  the  hands  of  the  cedent's  debtor.^ 

{e)  Goods  held  in  common  by  a  debtor  and  another  to  the 
extent  of  the  debtor's  interest  therein,  though  the  thing  held 
in  common  is  in  its  nature  indivisible/ 

(/)  Goods  given  by  a  debtor  in  pledge  to  a  creditor  who 
is  one's  debtor,  and  which  he  may  also  sell  after  obtaining 
judgment,  provided  one  pays  his  creditor  his  debt  for  which 
the  goods  were  pledged.' 

{g)  Landed  or  immovable  property,  whether  mortgaged 
or  not,  of  the  owner  who  is  not  within  the  same  jurisdiction, 
and  in  order  to  found  jurisdiction  on  the  land.^ 

{h)  Cattle,  horses,  building  materials,  instruments  of 
culture,  and  all  animate  and  inanimate  things. 

{i)  Cattle  of  another  found  in  your  grounds  or  in  your 
field,  for  the  damage  done  by  them.* 

(J)  If  perishable  articles  are  arrested,  they  must  be  sold  at 
once  or  within  a  reasonable  time,  for  the  highest  grice. 

{k)  Goods  that  one  may  have  sold,  but  not  yet  delivered, 
he  may  detain  till  he  is  paid,  unless  another  arrangement  has 
been  made  before ;  but  he  may  arrest  such  goods,  though 
delivered,  if  he  is  not  yet  paid,  for  it  is  understood  that  the 
seller  remains  owner  of  the  goods,  though  delivered,  when  no 
stipulated  time  of  payment  has  been  agreed  upon  f  and  he 
must  claim  the  goods  within  six  weeks,  or  demand  payment 
for  cash  within  the  same  period.     If  he  does  not  claim  within 

*  Bdlum  Jur.,  Cas.  26  ;  Sande  x,  17,  '  Peckius  5,  21. 

6  ;  Loenios,  50.  '  But  see  the  Pound  Ordinance  (No. 

'  Sande  I,   17,   I ;   Peckius  4,   11 ;  16  of  1847)  for  such  animals  as  cannot 

Bort,  Chap.  5,  §{  lo,  11,  16,  31.  be  retained,  but  must  be  sent  to  the 

*  Smuts  vs.  Stocky  I  M.,  297.  Pound. 

*  Voet  2,  4,  55  ;  Bort  5,  §§  4,  5.  '  Grotius    2,    3,    17,   and    Grocnc- 

*  Voet  2,  4,  56 ;  Bort,  Chap.  5,  §  6  ;  wegen*s  Notes  thereon. 
Zutphen,  Ned.  Prac,  Tit.  "Arrest.*' 
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that  period,  the  goods  will  be  considered  as  sold  for  credit. 
But  in  the  case  of  insolvency  of  the  debtor,  this  claim  must  be 
made  in  writing  within  ten  days  after  the  sale.* 

(/)  Goods  of  a  deceased  person,  in  possession  of  an 
executor,  unless  there  are  circumstances  which  make  it 
advisable  that  the  goods  should  be  realised  by  the  executor. 

(jn)  One's  own  goods,  if  not  pledged  to  another,  for  one's 
goods  may  have  been  removed  by  force,  or  have  been  stolen 
from  one. 

(«)  The  fruit  of  another  person  lying  on  one's  own 
ground. 

{0)  The  subject  of  a  fidei  commissum  for  a  debt  or  judg- 
ment due  by  tYi^  fidei  commissary  heir.^ 

{p)  The  goods  found  in  a  house  or  on  a  farm,  for  the 
satisfaction  of  rent  due  by  the  tenant  or  sub-lessee.^ 

{q)  A  person's  salary  or  pension.* 

But  the  salaries  or  pensions  of  military  officers  are  not 
liable  to  arrest  for  more  than  one-tkird  thereof,  and  not  at  all 
for  debts  under  25  guilders.'  Salaries  of  clergymen  are  liable 
to  arrest  to  one-half  thereof  only.* 

(r)  Having  arrested  a  person's  goods  does  not  free  him 
personally  from  an  arrest  if  he  is  suspectus  defugd? 


Goods  or   things   that   cannot   be  arrested. — 

Though  as  a  general  rule  goods  or  things,  whether  movable 
or  immovable,  animate  or  inanimate,  can  be  arrested,  there 
are  the  following  exceptions  : — 

{d)  The  goods  of  the  King  and  of  the  members  of  the 
Royal  Family ;  of  the  servants  of  the  King ;  and  of  foreign 
ambassadors  or  of  their  attendants,  and  of  their  servants, 
which  they  require  while  they  are  stationed  abroad  at  a 
foreign  Court,  or  while  going  thither  or  returning  home.' 

>  Act  38  of  1884,  §  II.  ^  Re   Blackali,  decided    1888,    not 

'  Maasdarp  vs.  Russcuw^  decided  in  reported. 

1872,  not  reported.  *  Res.  3rd  May,    1725,   and    15th 

»  Van  Leenwen  5,  7,  24 ;  Board  of  September,    1727,    G.P.B.,    Vol.    8, 

Executors  vs.  SHgting^  B.  for   1868,  p.  845. 

p.   25  ;    Price  vs.    CloeU,   3  T.,    139  ;  *  G.P.B.,  Vol.  2,  p.  2614,  f  38. 

JVarren  vs.   Clememts,  i  C.  T.,  287  ;  "  Voet  2,  4,  19  and  49. 

Crecfys,  PrdoriuSy  5  C.  T.,  132.  •  Loenius  82, 


./■    :itu.^azuita  at  brmds  beaiii^  interest  in  favour  of  the 
Soac    :c    nr   lie   reed  was   of   the   revenue,  or  for  aireir 

..-   SsMUJt^'  &vta  diid)  art  necessary  for  the  particular 
-c;i-io  ir  v^adi  they  aie  engaged. 

£  JT^.'^iary  irir^nu  aad  instmments,  and  the  cattle  and 
h.e^ci'  beks^ng  !:■  the  anny,* 

^"  Focv:  ),-ir  =)ea,  and  provender  for  cattle,  and  other 
nectssan-  lijap-  thai  are  being  con^-eyed  to  the  camp. 

_■"  J^c^  /-"  Jr^-.  or  any  of  the  tackle,  apparel,  or  fumi- 
zirt  lierfct.  :r  a=>uiing  thoein  or  thereon  that  is  required 
.-r  neixsKT  icr  ^  xrpcses  of  the  ship.^ 

^r  "^^^  ^>:»=s  of  a  wife  for  the  debts  of  her  husband, 
nriif^  ^K  ikK  ajxa  the  debt  on  herself. 

I  A  .^T^^'.  or  the  dead  body  of  a  debtor.  In  ancient 
.ru,is  rs;  .arjii  bixS-  of  a  debtor  was  arrested,  and  kept  till 
■rSc  itcc  wi>  rajki  b«.-  the  ieUti\-es  or  friends  of  the  deceased ; 
3«c  tir^  ~^->  «2>'  abcLilKd  in  order  that  the  dead  might  be 
:  :^  o?rptjes  not  be  disturbed  as  a  remembrance 


"  A  .^m-vm^.'n,  or  the  food  one  has  procured  for  the 
.siy  vr  >.;$  accessary  sastcnancc,  or  even  what  is  bequeathed 
\:v  fK  <  ij.ly  a"i-aeBt :  and  so  also  whatever  one  absolutely 
-fcx-.-^s  vc  lis  aKi:e5saxy  dafly  wearing  apparel^ 

■   TSr  p«E5«L.t  of  a  widow  of  a  clergyman  allowed  her 

..■  TSr  a.^-^  ./kk-'.»m;  excepting  for  house  rent  incurred 
mu  XT  svccisai^'  h.xid  and  clothing  boi^ht  whiie  in  service, 

'  r^iy  vtijigticrs  belonging  to  the  same  jurisdiction 
.mouc  irre^  «Kh  other's  goods  in  another  jurisdiction.* 

I.  4,  51 ;  Pcckios  5.  14 !  see  also  th 
losotveot  OrdiraDce,  |  59. 
H^M   tw^.  V»«r  M.  *  CP.a,  Vol.  3,  p.  1613,  Art.  3- 

to.  Sua..  iJtftDec.  N;7Lud      of  FlKaiU  of  m  Ajnil,  166a 
».     ^1.  •  I       ifll  "-Ml'    I  ]  1  '  Fbcat  iSlkDec,  1653,  G.P.B. 

>   UB  r^Kk.  C'jdn  fcanv.  Tta.       V«L  t,  p.  967. 

terM. '  « 4.  *  MUUm    n.    FraHta,    K    1S76 

■  'tab  V~~4M^  Vut  I.  Cj&  332,  a^      ff.  li^  uA  ii€;  Sumald  n.    'J. 
•,,  \  C^i^  Mtt'  Giwmtm      Wtit    A/man     Comfan 

■i*  JS.  »  »~  *-■•  *  "J  5  :  V.-rt      5  J.,  86. 
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(d)  Qbligations  or  bonds  bearing  interest  in  favour  of  the 
State,  or  on  the  receivers  of  the  revenue,  or  for  an-ear 
interest.^ 

(f)  Students'  Books  which  are  necessary  for  the  particular 
studies  in  which  they  are  engaged. 

(d)  Military  Weapons  and  instruments,  and  the  cattle  and 
horses  belonging  to  the  army.* 

{i)  Food  for  men,  and  provender  for  cattle,  and  other 
necessary  things  that  are  being  conveyed  to  the  camp. 

(/)  Ships  of  War,  or  any  of  the  tackle,  apparel,  or  furni- 
ture thereof,  or  anything  therein  or  thereon  that  is  required 
or  necessary  for  the  purposes  of  the  ship.^ 

{g)  The  goods  of  a  wife  for  the  debts  of  her  husband, 
unless  she  has  taken  the  debt  on  herself. 

(//)  A  Corpse,  or  the  dead  body  of  a  debtor.  In  ancient 
days  the  dead  body  of  a  debtor  was  arrested,  and  kept  till 
the  debt  was  paid  by  the  relatives  or  friends  of  the  deceased  ; 
but  this  law  was  abolished  in  order  that  the  dead  might  be 
buried,  and  the  corpses  not  be  disturbed  as  a  remembrance 
of  human  perdition.* 

(i)  Alimentatiofj,  or  the  food  one  has  procured  for  the 
day  for  his  necessary  sustenance,  or  even  what  is  bequeathed 
for  one's  daily  aliment ;  and  so  also  whatever  one  absolutely 
needs  for  his  necessary  daily  wearing  apparel.^ 

ij)  The  pension  of  a  widow  of  a  clergyman  allowed  her 
by  the  State.* 

{k)  The  wages  of  sailors,  excepting  for  house  rent  incurred 
and  for  necessary  food  and  clothing  bought  while  in  service^ 
but  not  before.' 

(/)  Two  foreigners  belonging  to  the  same  jurisdiction 
cannot  arrest  each  other's  goods  in  another  jurisdiction.^ 


*  Placaat  of  i6th  March,  i66i, 
G.P.B.,  Vol.  2,  p.  2639,  and  the 
Bellnm  Jorid.,  Case  26. 

'  Res.  Holl.,  i8th  Dec,  1657 ;  and 
V.  d.  Linden,  Laws  of  Holland,  4,  3,  6. 

*  Van  Zurck,  Codex  Batavus,  Tit. 

"Arrest,"  §24. 
^  HcA.  Cons.,  VoL  i.  Con.  332,  and 

Vol.  3,  Con.  142. 

*  Dig.  25,  3,  and  42,  3  and  5  ;  Voet 


2,  4t  51  ;  Peckius  5,  14 ;  see  also  the 
Insolvent  Ordinance,  §  59. 

•  G.P.B.,  Vol.  2,  p.  2613,  Art.  32 
of  Placaat  of  ist  April,  166a 

'  Placaat  l8th  Dec.,  1653,  G.P.B., 
Vol.  I,  p.  967, 

•  mlhelm  vs.  Fronds,  B.  1876, 
pp.  164  and  216;  Einwald  vs.  The 
German  Witst  African  Companv^ 
5  J..  86. 
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{m)  Clergymen  s  Pensions^  the  half  thereof.*     But  this  of 
course  applies  only  to  pensions  granted  by  the  State. 


General. — The  arrest  of  vtavables  is  effected  by  making 
an  inventory,  and  retaining  possession  thereof;^  that  of 
immovable  property  by  describing  its  situation  and  extent, 
and  by  lodging  a  notice  thereof  with  the  Registrar  of  Deeds, 
and  serving  a  copy  on  the  owner  and  upon  the  occupier.'' 
The  arrest  of  a  ship  is  effected  by  attaching  the  writ  for  a 
short  time  to  the  main-mast,  and  by  leaving  a  copy  of  the 
writ  attached  thereto.*  The  R.  M.  Courts  have  no  jurisdiction 
to  arrest  a  person  suspectus  defugdy  though  they  have  for  civil 
imprisonment  for  judgment  debts ;  but  they  may  arrest 
movables  only,  and  for  the  payment  of  rent  only,  to  the 
extent  of  their  jurisdiction.® 

To  arrest  a  person  at  least  ^^15  must  be  due,  but  no 
money  value  is  required  in  order  to  arrest  goods.  When 
goods  have  been  arrested  to  abide  the  result  of  an  action, 
execution  in  satisfaction  of  such  judgment  to  be  given  may 
issue  against  these  goods  without  any  further  order  of  Court, 

As  in  the  arrest  of  persons,  so  in  that  of  goods,  the  Sheriff 
cannot  release  these  goods  from  the  operation  of  the  arrest, 
except  in  the  case  of  the  writ  just  mentioned,  without  the 
previous  order  of  Court  or  the  consent  of  the  parties.* 

To  attach  goods  by  virtue  of  a  Circuit  Court  process, 
the  same  proceedings,  under  similar  circumstances,  must  be 
resorted  to  as  in  the  Supreme  Court ; '  and  such  process 
must  be  made  returnable  on  the  first  Circuit  Court  day.^ 

If  a  person's  clsdm  does  not  amount  to  jg'iS,  there  is 
nothing  to  prevent  him  from  buying  up  claims  from  others, 
and  band  fide  getting  cession  thereof  for  value  received,  so  as 
to  swell  his  claim  to  the  arrestable  amount,  and  then  have 
the  defendant  arrested.  But  the  new  claims,  or  cessions, 
must  be  specified  in  the  affidavit  to  arrest,  to  shew  the  bond 
fide  nature  of  the  transaction. 

'  G.P.B.,  VoL  2,  p.  2614,  Art.  38.  '  Act  20  of  1856,  §  26^  and  Rules 

*  Ordinance  37,  f  8.  thereunder  52  and  53. 

»  Rnle  of  Court  363.  •  Bort,  8,  20,  31. 

^  lOth  Rule  of  the  V.  A.C.  '  Rules  165  and  166. 

•  Rule  167, 
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In  the  case  of  a  person  the  arrest  must  be  confirmed  on 
the  return  day  of  the  writ,  except  where  bail  is  given  and 
appearance  entered  ;  ^  and  in  cases  ready  for  judgment  such 
as  in  provisional  sentences,  judgment  may  also  be  asked  for 
at  the  same  time.  In  the  case  of  Erlank  and  Co,  vs.  Naude 
(decided  Oct.  1893),  the  Chief  Justice  said  : — 

"  The  case  of  Loraine  vs.  Potter  and  Bellew  was  for  an  iUiquid  claim, 
but  in  principle  I  confess  I  do  not  see  any  difference  between  a  liquid 
and  illiquid  case.  I  think  we  are  bound  to  follow  in  this  respect  the 
previous  practice  of  the  Court.  In  the  first  instance  a  motion  is  made 
for  confirmation  of  this  writ  of  arrest,  and  the  Court  will  make  that 
order ;  then  there  is  an  application  for  provisional  sentence  which  the 
Court  will  also  grant.** 

Formerly  also  there  had  to  be  a  confirmation  of  the 
writ  in  regard  to  the  arrest  of  money,  or  goods,  when  the 
defendant  was  summoned  to  hear  the  arrest  confirmed.^  But 
of  late  years  the  practice  has  been  when  the  Court  gives  an 
order  for  the  arrest  of  goods,  or  money,  &c.,  to  grant  also  a 
rule  nisi^  calling  upon  the  defendant  to  shew  cause,  on  the 
return  day  thereof,  why  the  rule  should  not  be  made 
absolute,  or  the  arrest  abide  the  further  order  of  the  Court. 

In  every  instance  where  a  person  may  be  arrested,  his 
goods  are  also  liable  to  arrest ;  but  not  necessarily  the  con- 
verse, for  instance : — 

{a)  You  may  not  arrest  the  debtor  of  your  debtor,  but 
you  may  arrest  his  goods. 

{b)  You  may  not  arrest  insane  persons,  but  you  may 
arrest  their  goods. 

if)  You  may  not  arrest  persons  under  the  guardianship 
of  another  for  a  debt  contracted  in  their  name  by  the  guardian, 
but  you  may  arrest  their  goods. 

{d)  Though  you  may  not  arrest  an  ambassador,  or  certain 
goods  of  his,  you  may  arrest  such  of  his  goods  as  are  not 
required  for,  or  form  part  of,  his  ambassadorial  purposes. 

(^)  Though  you  may  not  arrest  the  Governor  or  a  Judge 
without  an  order  of  Court,  you  may  arrest  his  goods  without 
such  an  order. 

*  Ryan  vs.  Abrahams,  B.  for  1 873,  '  In  re  the  InsQlvent  Estate  of  Van 

|).  93,    and    Loraim  vs.   Potter  and      As,  i  M.,  339. 
Bellew,  2C.  T.,  no. 
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(/)  You  may  not  arrest  representatives  of  another  person, 
or  of  estates,  for  acts  or  defaults  not  their  own,  but  you 
may  arrest  the  goods  of  the  person  or  the  estates  .they 
represent. 

The  arrest  suspectus  de  fugd  has  several  things  in  common 
with  an  arrest  for  civil  imprisonment,  on  an  unsatisfied  judg- 
ment, and  which  are  the  same  in  the  following  cases  ;  for 
example : — 

{a)  The  mode  of  arrest,  and  the  time  when,  and  the  place 
where. 

(^)  The  Sheriff's  liability  for  permitting  escape. 

(f)  The  re-arrest,  after  escape  from  lawful  arrest,  without 
a  fresh  order  of  Court 

(rf)  The  personal  arrest  by  a  creditor,  when  there  is 
periculum  in  ntora, 

{(i)  The  arrest  of  the  defendant  in  his  own  person. 

(/)  The  gaoler's  liability  for  permitting  escape  from  gaol. 

(^)  The  discharge  from  gaol  without  an  order  of  Court,  or 
consent  of  parties. 

{h)  The  maintenance  in  gaol. 

Arrest  suspectus  defugd  differs  from  civil  imprisonment  in 
the  following  respects,  as  the  parallel  column  here  shews,  but 
only  till  judgment  is  given  ;  after  which  the  defendants  are  on 
the  same  footing,  and  may  be  sued  for  civil  imprisonment,, 
but  if  they  attempt  flight  before  this  decree  is  obtained,  they 
may  be  arrested  by  an  order  of  a  Judge. 

ARREST.  CIVIL  IMPRISONMENT. 

{a)  Detained  in  gaol  till  bail,  or  '         {a)  Detained  till  debt  is  paid  ; 


till  judgment,  is  given. 


ifi)  To  answer  an  action,  or  to 
give  security  in  case  of  suspectus 
defugd. 

(f)  Under  8th  Rule  of  Court, 
or  by  order  of  a  Judge. 

{/t)  Surrender  of  an  estate  has 
nothing  to  do  with  the  arrest. 


or  in  R.  M.  Court  judgment,  till 
fulfilment  of  sentence  of  imprison- 
ment. 

{fi)  Only  in  satis&ction  of  a 
judgment  debt  already  obtained. 

(r)  By  ordinary  writ. 

{d)  After  surrender  of  estate 
cannot  be  arrested,  and  if  im- 
prisoned it  is  in  discretion  of  Court 
to  discharge  from  imprisonment. 

N 
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{e)  On  judgment  being  given, 
defendant  is  discharged  from  im- 
prisonment, if  not  out  on  bail ;  but 
may  afterwards  be  sued  for  civil 
imprisonment, 

(/)  Defendant  can  be  im- 
prisoned only  till  judgment  is  g^ven. 

{g)  Cannot  be  arrested  by 
R.  M.  Court  judgment 

{h)  May  be  arrested  to  do,  or 
not  to  do,  any  act  or  (act. 

(i)  May  be  arrested  in  repre- 
sentative capacity. 


(J)  Certain  persons  privileged 
from  arrest. 

(k)  May  be  arrested  on  a  Sun- 
day. 

(/)  All  goods  can  be  arrested 
if  not  privileged,  and  for  any  cause  : 
except  by  R.  M.  Court  judgment, 
when  only  goods  for,  and  to  the 
extent  of,  rent  due. 

{m)  Arrest  may  be  discharged 
by  anticipation. 

(«)  Arrest  can  be  granted  only 
for  certain  good  grounds. 

{o)  Cannot  be  arrested  for  any 
claim  under  ;^  1 5. 

{p)  Writ  must  be  returnable 
on  first  Court  day,  if  possible. 

ig)  Arrest  must  be  confirmed 
on  return  day  of  writ,  except  when 
bail  given. 

(r)  Arrest  often  the  beginning 
of  an  action,  but  also  during  the 
action  to  abide  by  its  result. 

(j)  In  arrest,  copy  of  writ  must 
be  served  on  defendant. 


{e)  See  d. 


(/)  See  a,  and  b. 

{g)  May  be  arrested  by  R.  M. 
Court  judgment. 
(A)  See^. 

(1)  Cannot  be  imprisoned  in 
representative  capacity,  but  may 
be  in  private  capacity  for  an  act 
done  in  representative,  if  the  Court 
should  think  acts  and  conduct 
warrant  it. 

(/)  No  one  in  this  Colony 
privileged  from  civil  imprisonment. 

{k)  Can  be  arrested  on  a  Sun- 
day only  when  defendant  suspected 
of  flight 

(J)  No  goods  arrested. 


(w)  No  such  thing  in  civil  im- 
prisonment. 
(»)  See  b, 

(0)  Can  h^  arrested  for  any 
judgment  debt,  however  small. 

(p)  Writ  may  be  returnable  at 
any  time. 

(ff)  No  confirmation  necessar>'. 


(r)  See  b. 


(s)  Defendant    not    entitled    to 
copy  of  the  writ 
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In  what  cases  persons  and  goods  are  released 
from  an  arrest  ipso  jure  : — 

(i)  Death  releases  a  person  from  arrest,  but  not  his  goods. 

(2)  By  solution  or  payment  of  the  debt  or  obligations  on 
which  the  arrest  is  founded. 

(3)  By  giving  satisfactory  security  de  judiHo  sisti^  et  judi- 
catum  solvendo,  and  by  choosing  domicile  in  the  jurisdiction.^ 

(4)  When  the  arrest  is  void  ab  initio^  or  set  aside.^ 


Petition  for  an  Antidotal  order ^  or  an  order  to  prevent  the  arrest  of  a 

person, 

(Heading.) 

1.  That  A.B.  of ...  .  has  made  a  demand  on  your  petitioner  for  pay- 
ment of  the  sum  of  ;f  .  .  .  .  which  he  alleges  to  be  due  to  him  for  certain 
15  leaguers  of  brandy  purchased  from  him  by  your  petitioner  on  or  about 
the  ....  day  of  ...  .  last  past. 

2.  That  your  petitioner  admits  having  on  or  about  that  date  purchased 
from  the  said  A.6.  20  leaguers  of  brandy,  or  as  many  more  as  he  could 
distil  from  his  last  vintage,  and  of  a  certain  strength,  and  at  the  price 
named,  but  which  brandy  he  has  failed  to  deliver,  or  any  part  thereof. 

3.  That  the  said  A.B.  has  offered  your  petitioner  only  15  leaguers  of 
brandy,  and  of  an  inferior  kind,  and  not  distilled  of  grapes,  but  of  peaches 
and  other  fruit,  and  of  molasses  ;  and  that  your  petitioner  has  declined 
to  receive  them. 

4.  That  the  said  A.B.  knew  some  time  ago  that  your  petitioner  was 
about  to  proceed  this  month  to  Europe  for  the  benefit  of  his  health  ;  and 
that  he  would  be  away  an  indefinite  period  ;  yet  he  never  took  steps  to 
enforce  his  alleged  claim  till  yesterday,  when  he  had  the  said  demand 
sent  to  your  petitioner. 

5.  That  your  petitioner  has  taken  passage  for  himself  and  family  by 
the  royal  mail  steamer ,  .  .  .  which  leaves  Table  Bay  for  England  next 
Wednesday  afternoon ;  and  he  has  reason  to  fear  that  the  said  A.B.  will 
carry  out  his  threat  of  having  your  petitioner  arrested  at  the  last  moment 
when  the  steamer  is  about  to  leave  the  Docks,  or  too  late  to  have  the 
question  of  the  arrest  brought  before  the  Court  and  decided  before  the 
steamer  leaves  :  in  either  case  your  petitioner  and  his  family  will  be  ver>' 
greatly  inconvenienced ;  and  will  not  be  able  to  go  to  England  till  the 
following  steamer,  of  the  same  company,  sails,  14  days  thereafter,  even 
though  your  petitioner  should  not  lose  the  benefit  of  the  passage  mone>' 
already  paid. 

6.  Your  petitioner  further  says  that  he  is  domiciled  in  this  Colony : 
and  that  he  is  only  leaving  for  the  benefit  of  his  health,  of  which  the  said 

»  Sande  i,  17,  2;  and  Bert,  Ch.  8,  -  Peckius,  Ch.  45;  Bert,  Ch.  8. 
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A.B.  has  been  informed ;  and  that  it  will  depend  upon  medical  advice- 
in  England  how  long  he  is  to  remain  there ;  but  unless  he  is  ordered  ti> 
remain  longer,  your  petitioner  has  no  intention  to  stay  away  more  than 
six  months. 

7.  That,  during  the  absence  from  the  Colony  of  your  petitioner,  £.F. 
of .  .  .  .,  who  holds  your  petitioner's  general  power  of  attorney,  will  carry 
on  his  business  and  transact  all  his  affairs,  of  which  the  said  A.B.  has 
also  been  informed. 

8.  That,  instead  of  the  said  A.B.  having  an  action  against  your 
petitioner,  your  petitioner  has  an  action  against  him  for  breach  of  con> 
tract ;  and  he  has  also  a  just  cause  of  complaint  against  him  for  trying 
to  palm  off  his  peach-and-molasses  brandy,  of  an  inferior  kind,  for  the 
grape  or  dop  brandy,  of  a  superior  kind,  as  per  agreement^  but  owing  to* 
your  petitioner's  illness  and  contemplated  departure,  and  as  he  has* 
made  no  payment,  and  taken  no  delivery  of  the  brandy,  he  did  not  care,, 
nor  did  he  intend,  to  take  any  further  notice  of  the  d^endant's  conduct^, 
thinking  the  matter  had  dropped  with  the  detection  of  the  defendant's, 
contemplated  fraud,  and  that  he  had  been  sufficiently  punished  thereby.. 

9.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  declare  that  he  is  protected  from  an  arrest,  under  the 
circumstances  here  detailed ;  and  that  there  is  no  cause  of  grounds  for 
his  arrest,  as  regards  the  present  demand  or  threatened  action  of  the 
said  A.B. ;  and  that  if  the  said  A.B.  should  apply  for  a  writ  of  arrest 
to  any  Court  or  Judge,  or  under  the  8th  Rule  of  Court,  it  may  not  be 
granted  ;  and  your  petitioner,  &c. 

{Affidavit  of  Verification,) 

(Note. — Notice  of  motion  of  this  petition  should  be  given  to  A.B,,  or 
his  attontey,) 


Petition  to  arrest  inoncy, 
(Usual  heading.) 

1.  That  your  petitioner  obtained  judgment  against  CD.  in  this 
Honourable  Court  on  the  ....  day  of ....  for  the  sum  of  ;t .  . .  .  sterlings 
with  interest  and  costs  ;  and  that  the  taxed  costs  amount  to  ;^  .  .  .  . 

2.  That  your  petitioner  thereupon  issued  a  writ  against  the  goods  and 
chattels  of  the  said  defendant,  to  which  the  Sheriff  has  made  a  return  of 
nulla  bona,  and  the  extra  taxed  costs  incurred  thereby  amount  to  ;f  .  .  .  . 

3.  That  the  defendant  has  no  landed  property,  but  he  has  a  fixed 
deposit  to  his  credit  in  the  ....  Bank  of .  .  .  .,  amounting  to  jf  .  .  .  . 

4.  That  the  total  sum  now  due  to  your  petitioner  for  capital  and  costs 
is  ;£  .  .  . .,  exclusive  of  the  interest  on  the  capital,  at ...  .  per  cent.,  from 
the  ....  day  of .  .  .  .,  in  terms  of  the  said  judgment. 

5.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  grant  an  order  for  the  attachment  of  the  money  in  the 
custody  of  the  said  Bank,  sufficient  to  satisfy  the  exigency  of  the  said 
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-writ,  with  the  costs  since  incurred,  and  to  be  incurred,  therein ;  and  also 
the  taxed  costs  of  this  application.    And  your  petitioner  will  ever  pray. 

{Affidavit  of  Verificaium^ 

(Note. — Notice  of  motion  of  the  hearing  of  this  petition  should  be 
Xiven  to  the  defendant y  unless  there  is  reason  to  fear  that  the  money 
jnight  be  withdrawn  before  the  order  could  be  obtained^  in  which  case  a 
Jemporary  interdicty  or  rule  nisi,  should  first  be  ashed  for.) 


Petition  to  arrest  a  pension, 

(Heading.) 

(Take  in  clauses  i  and  2  of  the  foregoing  petition.) 

3.  That  the  defendant  has  no  assets  whatever  at  present  out  of  which 
the  said  writ,  or  any  part  thereof,  can  be  satisfied ;  but  he  is  entitled  to 
an  annual  pension  oi  £  ,  .  •  .  sterling  from  the  Colonial*  Government,  and 
which  is  payable  in  monthly  equal  parts  at  the  office  of  the  Civil  Com- 
missioner of .  .  . .,  and  that  he  is  well  able  to  pay  your  petitioner  a  portion 
thereof,  monthly,  in  liquidation  of  the  said  judgment. 

4«  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  grant  an  order  attaching  the  pension  of  the  said  defendant 
in  the  hands  of  the  said  Civil  Commissioner  as  it  from  time  to  time  shall 
become  due  ;  and  thereout  to  authorise  the  said  Civil  Commissioner 
monthly  to  pay  to  your  petitioner  the  siun  of;^  . . . .,  or  such  other  sum  as 
to  your  Lordships  shall  seem  just  and  reasonable,  until  the  said  judgment 
and  costs  shall  be  fully  paid  and  satisfied ;  and  also  the  taxed  costs  of 
this  application.    And  your  petitioner,  &c. 

{Affidavit  of  Verification.) 

(Note.— A/i?//^  of  motion  of  this  petition  should  be  given  to  tlie 
defendant  in  time  to  be  heard  in  answer  to  it.) 


Petition  to  arrest  a  Ship^  to  found  jurisdiction^ 

(Heading.) 

1.  That  Messrs.  CD.  &  Company  of  Civita  Vecchia,  Italy,  instituted 
ain  action  in  this  Honourable  Court  against  your  petitioner,  who  is 
domiciled  in  this  Colony,  for  the  recovery  of  j£5»ooo  sterling  for  certain 
marble  slabs  sold  by  them  to  your  petitioner. 

2.  That  before  entering  appearance  to  the  action,  your  petitioner 
demanded  from  the  plaintiffs  security;  and  £.F.  and  G.H.  were  offered 
to,  and  accepted  by,  your  petitioner  as  sureties  for  the  due  ftdfilment  of 
any  judgment  that  might  be  given. 

3.  That  at  the  trial  your  petitioner  proved  his  contra  claim,  and  claim 
for  damages,  and  on  the  ...  .  day  of  .  .  ,  •  this  Honourable  Court  gave 
judgment  for  your  petitioner  for  £^^0  and  costs. 

4.  That,  as  the  said  plaintiffs  have  no  assets  whatever  in  this  Colony, 
proceedings  were  taken  against  the  said  sureties  for  the  recovery  of  the 
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judgment  and  costs  ;  but  they  have  since  surrendered  their  estates^  as 
insolvent,  and  there  is  no  prospect  of  any  dividend  being  awarded  to 
their  concurrent  creditors. 

5.  That  there  is  now  in  Table  Bay  an  iron  screw  steamship  called 
the  Ariadne  J  of  iioo  tons,  or  thereabouts,  fitted  with  engines  of  130 
horse-power  nominal;  and  is  of  the  value  of;f  17,500,  and  is  owned  by 
several  parties  all  domiciled  out  of  the  jurisdiction  of  this  Honourable 
Court,  and  the  said  CD.  &  Co.  are  the  registered  owners  of  8-64ths 
share  in  the  said  ship. 

6.  That  the  said  ship  arrived  here  yesterday  from  the  island  of  Capri 
with  a  cargo  of  marble,  partly  for  this  port  and  partly  for  other  ports  in 
this  Colony,  and  ultimately  for  Mauritius. 

7.  Your  petitioner  is  desirous  of  arresting  the  shares  of  the  said  CD. 
&  Co.  in  the  said  ship,  to  found  jurisdiction  therein,  for  the  purpose  of 
satisfying  his  said  judgment. 

8.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  grant  an  order  for  the  arrest  of  the  said  8-64ths  share  of 
the  said  CD.  &  Co.  in  the  said  ship,  so  as  to  found  jurisdiction  therein 
for  the  purpose  of  satisfying  the  judgment  and  costs  hereinbefore  men> 
tioned ;  and  for  the  taxed  costs  and  charges  of  the  proceedings  herein. 
And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Petition  to  arrest  goods  to  found  jurisdiciiott, 

(Heading.) 

1.  That  in  January  last  year  your  petitioner  entered  into  a  verbal  agree- 
ment in  this  town  with  CD.,  E.F.,  and  G.H. ;  (all  of  us  then  in  Cape 
Town — ^your  petitioner  and  E.F.  then  were,  and  still  are,  domiciled  here, 
but  CD.  and  G.H.  were  then  domiciled  in  Ovampoland) — ^to  go  on  a 
trading  expedition  in  the  northern  portions  of  South  Africa  vid  Walwich 
Bay,  to  and  through  Honoruro,  and  further  north,  with  the  object  of 
securing  as  many  ostrich  feathers  and  as  much  ivory  as  could  be  bartered 
for,  or  otherwise  obtained.  The  agreement  further  was  that  the  defen- 
dants had  to  provide  two  waggons  laden  with  certain  kinds  of  merchan- 
dise from  I.J.,  a  merchant  in  this  town,  and  at  their  expense ;  and  that 
your  petitioner  was  to  do  the  trading  business ;  and  that  the  produce  to 
be  obtained  was  to  be  sent  to  Cape  Town  to  the  said  I.J.  for  transmission 
to  Europe  to  be  realised  there;  and  that  after  deducting  his  sdling^ 
charges  with  interest  and  commission,  &c.,  the  balance  profits  were  to 
be  equally  divided  between  the  said  defendants  and  your  petitioner  ;  and 
that  in  addition  to  your  petitioner's  profits  he  was  to  be  paid  by  the 
defendants  the  sum  of  ;^5  for  every  month  he  should  be  engaged  in  the 
expedition. 

2.  That  the  waggons  and  goods  were  accordingly  sent  to  Walwich 
Bay,  whence  your  petitioner  went  to  Honoruro,  and  from  there  further 
north  ;  and  traded  among,  and  bartered  goods  with,  the  various  tribes  he 
met  from  place  to  place  :  he  also  hunted,  and  was  engaged  in  this  tradin^c 
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and  hunting  expedition,  before  he  got  back  to  Walwich  Bay,  for  22 
months,  and  arrived  at  that  place  on  the  .  •  •  .  day  of . . .  .  with  the  two 
waggons  fidl  of  ostrich  feathers,  ivory,  horns  and  skins  of  various  ante- 
lopes and  deer  :  all  to  the  value  of  about  ;£8,ooo. 

3*  That  on  arriving  at  Walwich  Bay  from  the  interior  at  the  last  date 
just  mentioned,  your  petitioner  found  the  said  £.F.  and  I  J.  there,  and 
who,  then  and  there,  took  forcible  possession  of  the  waggons  and  goods 
and  produce ;  and  dismissed  your  petitioner  from  the  care  and  custody 
thereof,  alleging  that,  as  your  petitioner  was  so  long  away,  they  had  lost 
the  market  for  that  kind  of  produce,  and  refused  to  pay  your  petitioner 
the  £s  ^  month  agreed  upon,  or  to  allow  him  any  share  in  the  produce 
in  the  waggons,  adding  that  your  petitioner  might,  if  he  liked,  go  to  law 
about  it. 

4.  Your  petitioner  further  says  that  the  waggons  are  ordered  to 
remain  at  Walwich  Bay,  but  the  said  goods  and  produce  are  coming  up 
by  the  ship  Jaspar^  which  is  expected  at  Table  Bay  on  Monday  next ; 
and  that  they  will  at  once  on  arrival  be  shipped  to  England  by  the  mail 
steamer  which  leaves  on  Wednesday  next. 

5.  That  there  is  due  to  your  petitioner  his  fourth  share  of  the  clear 
profits  of  the  said  goods, — about  ;^  1,750 ;  and  there  is  also  due  to  him  22 
months'  salary  at  ;£5  a  month  ;  total  j^  1,860. 

6.  That  E.F.  is  coming  to  town  by  the  said  ship,  but  CD.  and 
G.H.  are  at  present  said  to  be  at  Lake  N 'Garni,  but  the  said  I.J.  will 
ship  away  the  goods  and  produce,  etc. ;  and  your  petitioner  is  desirous 
of  at  once  instituting  an  action  against  all  the  parties  to  have  his  rights 
declared  by  this  Honourable  Court ;  but  your  petitioner  has  reason  to 
fear  that,  if  the  said  feathers  and  ivor>'  and  other  produce  are  not  arrested, 
they  may  be  sold  by  the  said  I.J.  or  E.F.,  and  the  proceeds  detained 
by  them,  or  either  of  them,  for  their  own  benefit,  or  for  the  benefit  of 
themselves  and  the  other  parties,  and  allow  your  petitioner  nothing 
whatever,  as  they  ignore  his  claims  altogether. 

7.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  grant  an  order  for  the  arrest  of  the  said  ivory,  feathers  and 
other  produce,  on  their  arrival  here ;  and  to  be  detained  pending  the 
result  of  an  action  forthwith  to  be  instituted  by  your  petitioner  in  this 
Honourable  Court  against  the  said  parties  for  a  declaration  of  rights  as 
to  a  division  of  the  profits  of  the  said  goods  and  produce ;  and  for  the 
fulfilment  of  the  said  agreement  with  your  petitioner  :  such  action  to  be 
brought  to  trial  during  the  next  term  ;  and  your  petitioner,  etc. 

{Affidavit  of  Ver0cation.) 


Petition  to  arrest  landed  property^  to  found  jurisdictioni  and  to  sue  by 
Edictal  Citation  owing  to  defendant  being  out  of  the  Colony, 

(Heading.) 

I.  That  A.B.  of  D'Urban,  Natal,  is  indebted  to  your  petitioner  in 
the  sum  oi£^oo^  by  virtue  of  a  judgment  of  the  Supreme  Court  at  Natal, 
bearing  date  the  *  .  .  .  day  of  ....  for  a  breach  of  the  contract  entered 
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Notice  to  be  served  on  defendant  with  copy  of  foregoing  petition, 

(Heading.) 

Sir, — Take  notice  that  application  will  be  made  to  the  Honourable  the 
....  Court  on  ...  .  the  . . .  •  of . . . .,  at  • . . .  o'clock  in  the  forenoon, 
on  behalf  of  the  plaintiff  in  terms  of  the  prayer  of  his  petition,  of  which  a 
copy  is  herewith,  when  you  will  be  required  to  shew  cause  (if  any)  to  the 
contrary  ;  and  to  shew  cause  also  why  you  should  not  be  ordered  to  pa>' 
the  costs  of  this  application. 

Dated  at  ...  .  this  ....  day  of 

Yours,  &c. 


Petitioner's  Attorneys. 
To  CD. 

of  ...  . 
the  above  Defendant. 

(Note. — If  there  is  no  time  to  apply  for  an  interdict  or  rule  nisi,  or 
for  a  notice  of  motion  to  be  heard,  then  petition  as  follows: — ) 


Petition  for  a  peremptory  order  to  arrest  a  defendant  to  give  security 

to  answer  an  action  already  commenced,  and  to  abide  by  the  judgment 

thereon, 

(Heading.) 

1.  That  your  petitioner  has  an  action  pending  in  this  Honourable 
Court  against  CD.  of  .  .  ,  .  for  the  recovery  of  the  sum  oi  £  ,  .  .  .  ster- 
ling for  goods  sold  and  delivered  to  him,  which  case  is  set  down  for 
trial  for  ...  • 

2.  That  your  petitioner  has  just  seen  a  list  of  the  passengers  who  are 
going  from  this  Colony,  this  afternoon,  by  the  steamer  .  .  .  .,  bound  for 
Australia,  and  among  them  is  the  name  of  the  said  defendant ;  that  upon 
enquiry  at  the  office  of  .  .  .  ,,  the  agents  in  this  Colony  for  the  owner  of 
the  said  steamer,  your  petitioner  was  informed  by  •  •  .  .,  a  clerk  in 
charge  of  the  passenger-list  in  the  said  office,  that  the  name  is  that  of 
the  said  defendant,  who  personally  appeared  and  paid  for  his  passage, 
and  that  the  said  steamer  will  sail  at  six  o'clock  this  evening. 

3.  That  your  petitioner  has  endeavoured,  but  unsuccessfully,  to  find 
out  the  whereabouts  of  the  said  defendant  in  town ;  and  your  petitioner 
fears  that  he  is  purposely  keeping  out  of  the  way,  with  the  view  of  getting 
on  board  ship  at  the  last  moment,  and  thus  escape  the  consequences  of 
the  said  action. 

4.  That  in  consequence  thereof  there  will  be  no  time  either  to  serve 
the  said  defendant  with  a  notice  of  this  application,  or  to  apply  for  a 
temporary  interdict,  or  a  rule  nisi;  and  that  it  will  be  necessary,  therefore, 
to  have  the  said  defendant  forthwith  arrested  to  give  security  to  answer 
the  said  action,  and  to  abide  by  the  judgment  to  be  given  therein. 

5.  That  from  the  unexpected  and  suspicious  way  in  which  the  said 
defendant  is  about  to  leave  the  Colony,  your  petitioner  has  ever>'  reason 
to  believe  that  he  docs  so  also  to  avoid  the  consequences  of  any  judgment 


>  ^ 
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that  might  be  given  against  him  in  the  said  action  ;  and  that  lie  has  no 
intention  of  returning  to  the  Colony ;  and  your  petitioner  is  not  aware 
that  the  defendant  has,  or  will  leave,  any  assets  in  this  Colony 
sufficient  to  satisfy  such  judgment,  or  any  part  thereof. 

(Note. — If  the  defendant  has  property y  but  ittsufficient^  allege  it;  for 
instance,  a  clause  to  this  effect : — That  the  only  landed  property  which  the 
defendant  has  and  of  which  your  petitioner  is  aware,  is  the  farm  .... 
situate  in  the  district  of  ...  .  and  which  is  mortgaged  to  ....  for  the 
sum  of  ;^  .  .  .  .,  being  the  full  value  thereof  at  the  present  time  ;  that  the 
defendant  has  already  disposed  of  his  household  furniture,  carriage  and 
horses,  at  a  public  auction  last  week  ;  and  your  petitioner  is  not  aware 
that  he  has  any  other  movable  property.) 

6.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  will 
be  pleased  to  grant  an  order  for  the  immediate  arrest  of  the  said  defendant, 
and  for  his  imprisonment  till  he  shall  have  given  satisfactory  security  to 
answer  the  said  action,  and  to  abide  by  the  judgment  to  be  given  therein  ; 
and  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Petition  to  the  Court,  or  to  a  fudge,  to  arrest  a  party  to  give  security  for 

an  unsatisfied  judgment. 

(Heading.) 

The  Petition  of  A.B.  of  ...  .  the  above  plaintiff. 
Humbly  sheweth — 

1.  That  your  petitioner  obtained  judgment  against  CD.  of  ...  .  the 
above  defendant,  in  this  Honourable  Court  on  the  ....  day  of ...  « 
for  the  sum  of  ;^  .  .  .  .  sterling,  with  costs,  in  an  action  wherein  your 
petitioner  was  the  plaintiff  and  the  said  CD.  was  the  defendant. 

2.  That  the  taxed  costs  in  the  said  action  amount  to  ;^  .  .  .  •  sterling. 

3.  That  a  writ  of  execution  for  the  judgment  and  the  costs  was,  on  the 
....  day  of  .  •  .  .,  issued  out  of  this  Honourable  Court,  against  the  goods 
and  chattels  of  the  said  defendant ;  and  a  return  made  thereon  that 
sufficient  goods  have  not  been  found  to  satisfy  the  exigency  thereof; 
and  which  said  writ  still  remains  unsatisfied. 

4.  That  your  petitioner  intends  to  sue  the  said  defendant  for  civil 
imprisonment,  but  before  he  can  obtain  such  decree  the  defendant  will 
have  left  the  Colony. 

5.  That  the  defendant  intends  to  go  to  England  by  the  mail  steamer 
which  leaves  here  on  Wednesday  next,  he  having  already  taken  and  paid 
for  his  passage ;  and  that  he  does  not  intend  to  return  to  the  Colony : 
and  he  has  made  no  provision  for  the  payment  of  the  said  judgment. 

6.  That  if  the  said  defendant  is  not  restrained  from  leaving  the 
Colony,  or  is  not  compelled  to  give  securit)*^  to  satisfy  the  said  judgment, 
your  petitioner  will  have  no  remedy  to  obtain  payment  of,  or  to  enforce, 
the  judgment,  or  to  obtain  a  decree  for  civil  imprisonment  against  the 
said  defendant. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  ma>  be 
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pleased  to  grant  an  order  for  the  arrest  of  the  said  defendant  and  for  his 
imprisonment  and  retention  in  gaol,  till  he  shall  have  given  security  to 
satisfy  the  said  judgment ;  or  till  a  decree  of  civil  imprisonment  can  be 
obtained  against  him  on  the  first  convenient  Court  day  in  respect  of  the 
said  judgment :  and  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Writ  to  attach  a  ship  by  an  Order  of  Courts 

(Heading.) 

We  command  you  that,  in  pursuance  of  the  Order  of  this  Honourable 
Court,  bearing  date  this  day,  you  forthwith  attach  the  vessel  •  .  .  .  now 
lying  in  the  Robinson  Dock,  Cape  Town,  and  safely  keep  her  pending 
the  result  of  an  action  now  pending  in  this  Honourable  Court,  wherein 
A.B.  is  plaintiff,  and  CD.  is  the  defendant,  in  which  the  plaintiff  claims 
{Jiere  Itriefly  state  nature  of  action). 

As  it  is  said,  &c. 

Witness,  &c. 

IVrit  of  arrest  by  virtue  of  an  Order  of  a  fudge  to  give  security, 

(Heading.) 

We  command  you  that,  in  terms  of  the  Order  of  the  Honourable  Mr. 
Justice  .  .  .  .,  bearing  date  the  ....  day  of  .  .  .  .,  in  the  matter  of  CD. 
vs.  A.B.,  you  take  A.B.  of  .  .  .  .if  he  be  found  in  this  Colony,  and  safely 
keep  him  so  that  you  have  him  before  our  Justices  of  the  Supreme  Court 
of  our  said  Colony,  at  Cape  Town,  on  the  ....  day  of  ...  .  then  and 
there  to  answer  CD.  of  .  .  .  .  and  to  shew  cause  why  he  shall  not  {here 
state  the  grounds  of  the  arrest  as  disclosed  in  the  order ^  as  for  instance)  be 
ordered  and  .condemned  to  find  and  give  good  and  sufficient  security  to 
stand  to,  and  abide  by,  the  result  of,  and  perform,  the  judgment  that  may 
be  given  in  the  action  now  pending  in  this  Honourable  Court  between  the 
said  A.B.  and  the  said  CD.,  and  in  which  the  said  CD.  claims  {here 
briefly  state  the  nature  of  the  claim,  as  for  instance)  the  fulfilment  of  a 
certain  contract  bearing  date  the  ....  day  of .  .  .  .,  or  in  default  thereof, 
damages  in  the  sum  of  jf  .  .  .  .  sterling. 

As  it  is  said,  &c. 

Witness,  &c. 

Affidavit  on  which  to  found  an  arrest,  under  the  Sth  Rule  of  Court,  on  a 

profnissory  note  overdue, 

(Heading.) 

I,  A.B.  of .  .  .  .  make  oath  and  say  : — 

I.  That  the  above  defendant  is  indebted  to  me  in  the  sum  of  j£  .  .  .  . 
sterling,  being  the  amount  of  a  certain  promissory  note,  hereunto 
annexed,  bearing  date  the  ....  day  of .  .  .  .,  and  payable  on  the  .... 
day  of .  .  .  .,  made  and  signed  by  the  said  A.B.  to  and  in  favour  of  CD., 
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or  order,  and  endorsed  in  blank  by  the  latter,  a(id  by  one  E.F.,  and 
whereof  I  am  the  legal  holder,  together  with  the  interest  thereon  from 
the  ....  day  of ...  . 

2.  That  the  said  defendant  is  about  to  leave  the  Colony  for  the 
Transvaal,  by  next  Friday's  special  mail  train,  to  take  up  a  situation 
there  to  which  he  has  been  recently  appointed  :  and  he  has  told  myself 
and  others  that  he  leaves  for  that  country  on  Friday  next.  That  on 
applying  to  the  defendant  for  payment  of  the  said  sum,  he  at  first  pro- 
mised to  pay  before  he  left,  but  he  has  since  disputed  the  debt,  and  now 
refuses  to  pay  me. 

3.  That  I  have  no  mortgage,  pledge,  or  security  for  the  said  amount 
due  as  aforesaid,  or  for  any  part  thereof,  and  that  the  said  amount  remains- 
therefore  wholly  unsecured  to  me ;  the  endorsers  to  the  note  being 
insolvent,  and  there  were  no  dividends  in  their  estate  to  be  awarded 
to  me. 

Sworn  at  Cape  Town, 
this  ....  day  of ...  . 
Before  me, 


J.K 


Writ  of  arrest  on  an  overdue  protnissory  note^  and  for  provisional 

sentence, 

(Heading.) 

We  command  you  that  you  take  A.B.  of  ....  if  he  be  found  in  this^ 
Colony,  and  safely  keep  him  so  that  you  have  him  before  our  Justices  of 
our  Supreme  Court  of  oiu*  said  Colony  at  Cape  Town,  on  the  ....  day 
of ...  .  then  and  there  to  answer  G.H.  of .  .  .  . ;  and  to  shew  cause  why 
he  hath  not  paid  him  the  sum  oi£  ,  .  .  .  sterling,  of  lawful  money,  which 
he  owes  to,  and  unjustly  detains  from,  the  said  G.H.,  upon  and  by  virtue 
of  a  certain  promissory  note  ....  bearing  date  the  ....  day  of  .  .  .  ., 
and  payable  at  .  .  .  .,  made  and  signed  by  the  said  A.B.,  to  and  in 
favour  of  CD.,  or  order,  and  endorsed  in  blank  by  the  latter,  and  by  one 
E.F.,  and  whereof  the  said  G.H.  is  the  legal  holder,  together  with  the 
interest  thereon  from  the  ....  day  of  .... :  the  said  promissory  note 
having,  at  maturity,  been  duly  presented  at  ...  .  where  the  same  is 
made  payable,  but  payment  thereof  refused  for  want  of  funds,  and  due 
notice  of  its  dishonour  given  to  the  endorsers  thereof ;  as  it  is  said ; — 
and  unless  he  shall  do  so,  then  summon  the  said  A.B.  that  he  appear 
on  the  day  and  at  the  place  aforesaid,  at  10  o'clock  in  the  forenoon,  to 
shew  wherefore  he  hath  not  done  it ;  and  also  to  acknowledge,  or  deny, 
his  signature  affixed  to  the  said  promissory  note,  or  the  validity  of  the 
said  debt. 

And  also  summon  the  said  A.B.  then  and  there  to  plead  to  the  pro- 
visional claim  of  the  said  G.H.  for  payment  thereof,  under  security  ; 
with  costs;  and  to  join  issue  thereon.— And  serve  on  the  said  A.B.  a 
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copy  of  this  writ  suid  summons,  and  of  the  said  promissory  note^ 
whereon  the  said  provisional  claim  is  founded ;  and  return  you  then  and 
there  this  writ  and  summons  with  whatsoever  you  have  done  thereupon. 

Witnesses,  &c. 

Costs,  taxed  and  allowed  by  the  Taxing  Officer  at ...  .  pounds  .  .  .  . 
shillings  and  ....  pence. 


Registrar. 


-  Iffidavi'f  on  which  to  found  an  arrest  on  an  open  account^  under  the  S/h 

Rule  of  Court. 

(Heading.) 

Between  A.B. 

Plaintiflf, 
and 
CD. 

Defendant 
I,  A.B.,  of .  .  .  .  the  above  plaintiff,  make  oath  and  say  : — 

1.  That  the  above  defendant  is  indebted  to  me  in  the  sum  of  ;f  .  .  .  . 
sterling,  being  the  amount  for  goods  and  merchandise  sold  and  delivered 
as  per  account  hereunto  annexed. 

2.  That  the  said  defendant  is  about  to  leave  the  Colony  for  {here  give 
facts  to  prove  that  he  is  leaving^  for  instance)  Australia,  and  he  has  taken 

and  paid  for  his  passage  by  the  steamer  "  Coptic,"  due  here  to-morrow, 
from  England,  on  her  way  to  Australia.  That  I  have  called  upon  the 
defendant  and  requested  payment  of  the  account,  and  I  also  informed 
him  that  if  he  did  not  pay  me  by  10  o'clock  this  morning,  I  would  have 
him  arrested,  but  beyond  his  promising  to  see  me  paid  before  he  leaves, 
he  has  hitherto  made  no  effort  to  settle  with  me ;  and  I  verily  believe 
that  he  does  not  intend  to  pay  me,  and  that  unless  he  is  arrested  he  will 
leave  the  Colony  without  paying  me. 

(Or  :  if  the  fact  of  his  contemplated  departure  cannot  be  of  such  direct 
evidence  as  is  here  given^  then  give  the  next  best  evidence  of  his  leaving^  as 
for  instance^  take  another  case.) 

3.  That  the  said  defendant  is  making  preparations  to  leave  the  Colony 
Ibr  Mecca,  he  having  told  some  people  that  he  would  leave  by  the  next 
mail  steamer  for  Zanzibar,  which  is  advertised  to  leave  here  on  Friday 
next,  and  from  thence  he  would  go  by  another  opportunity ;  and  that  the 
object  of  his  visit  to  Mecca  was  for  the  purpose  of  ptu'chasing  stock  for 
his  business  here.  I  verily  believe  that  the  said  defendant  is  going  to 
leave  the  Colony  for  good ;  and  the  reason  of  my  belief  is  that  he  has 
sold  all  his  movables  and  also  his  stock ;  and  has  sublet  the  store  he 
had  on  hire  for  the  remaining  period  of  his  lease ;  namely  five  years,  to 
P.O. ;  also  that  on  the  list  of  passengers  by  the  next  steamer  for  Zanzibar 
appears  the  name  of  one  R.S.,  and  I  am  informed  by  T.U.,  the  clerk  in 
charge  of  the  othce  of  the  agents  of  the  said  steamer,  Messrs.  O.V.  &  Co., 
which  information  I  believe  to  be  true,  that  the  said  defendant  engaged. 
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and  paid,  for  the  passage  in  the  name  of  R.S.  and  received  the  ticket 
thereof,  saying,  at  the  time,  it  was  for  a  friend  of  his  ;  but  no  such  person 
as  R.S.  is,  so  far  as  I  have  been  able  to  ascertain,  known  to  any  one. 

(Note. — This  paragraph  should,  if  possible,  be  supported  by  an 
affidavU  from  anyone  to  whom  the  defendant  said  he  was  leaving  for 
Mecca s  and  also  the  clerk  T,[/.) 

4.  That  I  have  no  mortgage,  pledge,  or  security  for  the  said  amount 
due  as  aforesaid,  or  for  any  part  thereof,  and  that  the  said  amount  remains 
wholly  unsecured  to  me. 

(Signed)  A.B. 

Sworn  at  •  •  .  • 

this  ....  day  of ...  . 
Before  mc, 


j.p. 


IVrit  of  arrest  on  an  open  account, 

(Heading.) 

We  command  you  that  you  take  A.B.  of .  .  .  .  if  he  be  found  in  this 
Colony,  and  safely  keep  him  so  that  you  have  him  before  our  Justices  of 
our  Supreme  Court  of  our  said  Colony,  at  Cape  Town,  on  the  ....  day 
of .  .  .  .  then  and  there  to  answer  CD.  of  •  .  .  .  and  to  show  cause  why 
he  hath  not  paid  him  the  sum  of  j£ .  .  •  .  sterling,  which  he  owes  and 
unjustly  detains  from  him,  being  the  amount  of  a  certain  account  for 
(goods  sold  and  delivered) :  as  it  is  said ;  and  have  you  there  and  then 
this  writ  with  what  you  have  done  thereupon. 

Witness,  &c. 


Affidavit  to  arrest  for  libel,  under  the  Zth  Rule  of  Court, 

(Heading.) 

I,  A.B.  of ...  .  make  oath  and  say  : — 

1.  That  the  defendant  is  indebted  to  me  in  the  sum  oi£  , , . ,  sterling 
iis  and  for  damages  sustained  by  reason  that  he  did,  in  the  newspaper 
called  the  ....  of  the  ....  day  of  .  .  .  .,  and  under  the  signature  of 
•  •  •  .  publish  and  print  a  certain  letter  under  the  heading  of .  .  .  .,  and 
in  which  letter  is  the  following  false,  scandalous,  malicious  and  defamatory 
paragraph,  viz.  'r—ljure  insert  the  words  complained  of). 

2.  That  the  said  newspaper  is  published  in  this  city  where  your 
petitioner  resides;  that  the  defendant  is  domiciled  in  Port  Louis, 
Mauritius,  beyond  the  boundaries  of  this  Colony,  and  beyond  the  juris- 
diction of  this  Honourable  Court ;  but  he  is  at  present  in  this  city,  having 
arrived  to-day  by  the  mail  steamer  from  England  :  he  is,  however, 
leaving  by  another  steamer  for  Mauritius  which  is  advertised  to  sail 
to-morrow  afternoon,  he    having    a   through  ticket  from   England  to 
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Mauritius  by  the  same  line  of  steamers,  and  has  engaged  his  passage  by 
that  steamer. 

(Note. — Where  the  plaintiff  cannot  swear  so  positively  as  here  as  /^ 
the  defendants  leaving^  and  how^  but  only  can  give  his  belief  he  should 
give  the  grounds  of  his  belief^ 

3.  That  by  reason  of  the  said  libel  I  have  sustained  damages  to  the 
amount  demanded  as  aforesaid,  and  that  my  claim  is  worth  to  me  more 
than  jf  15  sterling. 

4.  That  I  have  no  mortgage,  pledge,  or  security  for  my  said  demand, 
or  for  any  part  thereof,  and  that  the  said  amount  remains  wholly  unsecured 
to  me.  ... 

Sworn  at  ...  .  ... 

this  ....  day  of  ...  . 

Before  me,  .     . 


J.P. 


Writ  of  arrest  for  libcL 

(Heading.) 

We  command  you  that  you  take  A.6.  of  Port  Louis,  Mauritius,  but  at 
present  in  this  city,  and  safely  keep  him,  so  that  you  have  him  before  our 
Justices  of  our  Supreme  Court  of  our  said  Colony  at  Cape  Town  on  the 
....  day  of  .... ;  then  and  there  to  answer  CD.  of  this  city  ;  and  t» 
shew  cause  why  he  hath  not  pdid  him  the  sum  of  j£  .  .  .  .  sterling  which 
he  owes  to,  and  unjustly  detains  from  him,  as  and  for  compensation  in 
damages  sustained  by  reason  of  the  following  false,  scandalous,  malicious 
and  defamatory  words  in  a  certain  letter  signed  .  .  .  .,  and  published  by 
the  said  defendant  under  the  heading  of  ....  in  the  ....  newspaper 
of  the  ....  day  of  ...  .  viz.  : — the  words  {here  put  in  the  words  com- 
plained of) ;  as  it  is  said  ;  and  have  you  then  and  there  this  writ  with 
whatever  you  have  done  thereupon. 

Witness,  &c. 


Affidavit  to  arrest  for  slander^  under  the  %th  Rule  of  Courts 

(Heading.) 

1,  A.B.  of  ...  .  make  oath  and  say  : — 

1.  That  the  said  defendant  is  indebted  to  me  in  the  sum  of  ;f  .  .  .  . 
sterling,  as  and  for  compensation  in  damages  sustained  by  reason  that  he 
did,  on  the  ....  day  of  ....  at  ...  .  and  in  the  presence  and  hearing 
of  ...  .  and  others,  utter,  speak  and  publish  of  and  concerning  me  the 
false,  scandalous,  malicious,  and  defamatory  words  following,  viz. : — {Jierc 
insert  the  words  complained  of), 

2.  That  I  am  resident  in  this  city,  and  the  defendant  till  recently 
resided  at  ....  in  the  district  of  ....  ;  that  I  became  aware  of  the 
slanderous  words  complained  of  only  this  morning  on  hearing  that  the 
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defendant  is  about  to  leave  the  Colony  for  good ;  that  I  annex  hereto 
the  affidavit  of  ...  .  stating  the  defendant  has  sold  off  all  his  stock  and 
farms  and  is  on  his  way  now  to  Johannesburg  in  the  South  African 
Republic,  beyond  the  jurisdiction  of  this  Honourable  Court,  where  he 
intends  to  be  domiciled  in  future  and  to  carry  on  the  business  of  broker 
and  general  speculator,  which  information  I  verily  believe  to  be  true. 

3.  That  by  reason  of  the  said  slanderous  words  I  have  sustained 
damages  to  the  amount  demanded,  and  that  my  claim  is  worth  to  me 
more  than  £is  sterling. 

4.  That  I  have  no  mortgage,  &c. 

*  "  (Conclude  same  as  last  affidavit,) 

Sworn  at  .  .  •  .,  &c. 

Writ  of  arrest  for  slander, 
(Heading.) 

We  command  you,  &c.  {follow  last  writ),  damages  sustained  by 
reason  of  the  false,  scandalous,  malicious  and  defamatory  words  following 
{here  give  the  wards),  uttered,  spoken  and  published  by  him  the  defend- 
ant on  the  ....  day  of .  •  .  .,  at  .  .  .  .,  and  in  the  presence  and  hearing 
of  •  •  •  •  and  others. 

As  it  is  said,  &c. 

Affidavit  to  arrest  a  captain  of  a  ship,  under  the  %th  Rule  of  Court  for 

short  delivery  of  cargo,  &*c, 

(Heading.) 

I,  A.6.  of  ...  .  make  oath  and  say  : — 

1.  That  I  annex  hereto  a  bill  of  lading  signed  by  .  .  .  .,  master,  or 
captain,  of  the  ship  .  •  •  .,  acknowledging  to  have  received  on  board  his 
said  ship  in  good  order,  and  condition  certain  {here  briefly  describe  the 
goods  mentioned  in  the  bill  of  lading,  for  instance)  20  packages  of  glass 
shipped  on  board  his  said  ship  at  .  •  •  .  on  the  ....  day  of . . . .,  which 
said  ship  was  botmd  for  this  port  and  arrived  here  on  the  ....  day 
of  ...  . 

2.  That  the  said  defendant  has  discharged  10  out  of  the  20  packages 
of  glass  ;  that  the  10  packages  so  discharged  are  all  more  or  less  broken 
and  unmerchantable ;  and  that  be  has  failed  to  discharge  and  cannot 
deliver  the  remaining  10  packages ;  and  that  the  said  defendant  is 
unable  to  account  for  the  ^ort  delivery  of  the  remaining  10  packages, 
while  he  attributes  the  damage  of  the  other  10  to  the  perils  of  the  seas. 

3.  That  the  freight  on  the  said  20  packages  due  to  the  said  defendant 
amounts  to  ;£ .  •  •  •  sterling,  which  amount  I  have  tendered  to  him  on 
getting  delivery,  in  good  order  as  shipped,  of  the  said  20  packages. 

4.  That  the  defendant  has  advertised  to  leave  this  port  for  ...  . 
to-morrow  afternoon,  as  from  the  advertisement  in  the  ....  newspaper 
of  to-day,  will  appear,  and  which  is  hereto  annexed ;  and  that  I  verily 
believe  the  said  defendant  wiU  sail  by  the  time  mentioned  in  the  said 
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advertisement ;  and  that  if  he  does  so  sail  without  being  arrested,  I  shall 
have  no  means  of  securing  from  him  the  amount  or  value  of  the  goods 
consigned  to  me  as  per  the  said  bill  of  lading,  or  of  any  part  thereof. 

5.  That  the  said  goods  when  shipped  on  board  the  said  ship  were 
worth  the  sum  of  j£  •  .  •  .  sterling ;  and  that  in  this  country,  when  duly 
delivered  in  good  order,  are  worth  the  sum  o{£  .  .  •  .  sterling,  and  that 
the  defendant  is,  therefore,  in  debt  to  me  in  the  value  of  the  goods  at 
this  port,  amounting  to  the  said  sum  of  j£  .  .  •  •  sterling,  apart  from  any 
question  of  damages  by  reason  of  his  bad  delivery,  or  short  delivery,  or 
non-delivery. 

6.  That  I  have  sustained  damages  in  the  said  sum  of  ;f  .  .  .  .  sterling 
by  reason  of  the  bad  delivery  of  some  and  non-delivery  of  the  remainder 
of  the  said  goods ;  and  that  my  claim  is  worth  to  me  in  more  than  £  •> .  • 
sterling. 

7.  That  I  have  no  mortgage,  &c. 


IVrtt  of  arrest  of  a  captain  of  a  ship  for  short  delivery  ofcargo,  &*c. 

(Heading.) 

We  conmiand  you  that  you  take  A.B.  in  his  capacity  as  captain  or 
commander  of  the  ship ....  now  lying  in  the  Robinson  Dockis,  Cape 
Town,  if  he  be  found  in  this  Colony,  and  safely  keep  him,  so  that  you 
have  him  before  our  Justices  of  our  Supreme  Court  of  our  said  Colony  at 
Cape  Town  on  the  ....  day  of .  .  .  .,  then  and  there  to  answer  CD.  of 
.  •  .  .,  and  to  shew  cause  why  he  hath  not  delivered  to  the  said  CD. 
certain  goods  shipped  on  board  said  ship  in  good  order  and  condition  at 
....  on  the  ....  day  of .  .  .  .,  as  per  bill  of  lading  signed  by  the  said 
captain  on  the  ....  day  of .  .  .  .,  or  in  default  thereof  to  pay  the  value 
thereof,  the  stun  of  ;f  •  .  .  .  sterling ;  the  said  plaintiff  hereby  offering  and 
tendering,  on  delivery  of  the  said  goods  in  terms  of  the  said  bill  of 
lading,  to  pay  the  freight  thereon,  the  sum  of  ;f  •  •  .  .  sterling. 

As  it  is  said,  &c 

Ajjidavit  to  arrest  by  a  person  in  his  representative  capacity^  under  the 

Sth  Rute  of  Court. 

(Heading.) 

I,  A.B.  of .  .  •  .  make  oath  and  say  : — 

1.  That  I  am  the  {here  describe  the  capacity,  for  instance)  trustee  of 
the  insolvent  estate  of  CD.  of .... ;  and  that  it  appears  from  the  books 
of  the  said  insolvent  that  £.F.  of ....  is  indebted  to  him  in  the  sum  of 
;^  .  .  .  .  sterling  for  {here  describe  for  whaty  as  for  instance)  certain  one 
hundred  bags  of  potatoes  sold  and  delivered  to  him  on  or  about  the  .... 
day  of .  .  .  .,  and  which  I  verily  believe  to  be  true. 

2.  {The  rest  as  in  other  affidavits  to  arrest,  &*c,) 
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Circuit  Court  writ  of  arrest. 
(Heading.) 

We  command  you  that  you  take  A.B,  of  •  •  •  •,  if  he  be  found  within 
the  jurisdiction  of  the  ensuing  Circuit  Court  for  the  district  of  •  .  .  .,  and 
safdy  keep  him,  so  that  you  have  him  before  our  Judges  of  our  Circuit 
Court,  for  the  District  of  •  •  .  .,  of  our  said  Colony  of  the  Cape  of  Good 
Hope,  to  be  holden  at  •  •  .  .  on  the  first  day  of  the  sitting  of  the  said 
Court  at  nine  o'clock  in  the  forenoon,  then  and  there  to  answer  CD.  of 
•  .  .  .  and  to  shew  cause  why  (Jtere  state  the  cause  of  action^  same  as  in 
Supreme  Court  writs)  ....  which  the  said  defendant  refiises  to  do ;  and 
the  said  plaintiff  prays  that  the  said  defendant  may  be  adjudged  to  {here 
state  the  prayer  of  your  action^  as  for  instance)  pay  the  said  sum ;  as  it 
is  said :  and  return  you  then  and  there  this  writ  and  sununons  with 
whatsoever  you  have  done  thereupon. 

Witness  : — ^The  Honourable  ....  one  of  the  Judges  of  the  Supreme 
Court  of  our  said  Colony  at ...  .  the  .  •  •  •  day  of  •  •  •  •  in  the  • . .  • 
year  of  our  reign. 


Plaintiff's  Attorney.  Resident  Magistrate. 

Notice  to  the  Defendant. 

Take  notice  that  you  are  at  liberty,  either  personally  or  by  your 
attorney  or  agent,  at  any  time  not  later  than  three  days  before  the  day 
specified  in  the  annexed  summons  and  writ  for  your  appearance  before 
the  next  Circuit  Court,  to  enter  your  appearance  with  the  Clerk  of  the 
Resident  Magistrate  for  the  District  of  such  Court,  and  thereupon  to 
confess,  or  deny,  the  claim  or  demand  of  the  said  plaintiff,  and  that  you 
may  then  make  and  state  to  the  said  clerk  any  claim  which  you  have 
against  the  said  plaintiff;  and  that  if  you  shall  then  confess  to  the  said 
Clerk  the  whole  claim  or  demand  of  the  said  plaintiff,  and  shall  not 
make  any  counter-claim  against  him,  it  will  not  be  necessary  for  you  to 
appear  before  the  Circuit  Court,  either  personally  or  by  your  attorney  or 
s^ent ;  and  final  judgment  will  be  given  against  you  by  the  said  Court 
according  to  such  your  confession. 

Dated  at  •  .  •  .  this  ....  day  of ...  . 

To  

A.B.  Plaintiff's  Attorney, 

the  above  Defendant. 


Petition  for  discharge  from  arrest  by  reason  of  insolvent  (8§  22  ^  23 

Insolvent  Ordinance), 

(Heading.) 

I.  That  your  petitioner  was  on  the  •  .  •  •  day  of.  •  .  •  arrested  at  the 
suit  of  CD.  of  .  •  •  .,  and  was  lodged  in  the  gaol  at  .  .  •  .,  where  your 
petitioner  still  is,  and  which  arrest  still  subsists. 
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2.  That  on  the  ....  day  of  .  .  •  .  the  surrender  of  your  petitioner's 
estate  was  duly  accepted  by  the  Honourable  Mr.  Justice  .... 

3.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  discharge  him  from  the  said  arrest,  and  to  release  him 
from  his  imprisonment ;  and  your  petitioner,  &c. 

{Affidavit  of  Vertficatiofi,) 

(Note. — The  party  who  obtained  the  arrest  should  give  notice  of  this 
petition  and  amplication  to  the  Court,) 


Dissolution  of  arrest  by  anticipatiofi. 
( Heading  of  case.) 

Sir, — Take  notice  that  application  will  be  made  to  the  Hon.  the  .... 
Court  on  . . . .,  the  ....  day  of  . . . .,  at  10  o'clock  a.m.,  on  behalf  of  the 
above  defendant,  and  at  which  time  you  will  be  required  to  shew  cause, 
if  any,  why  the  writ  of  arrest  in  this  Case,  bearing  date  the  ....  day  of 
.  .  .  .,  shall  i\ot  be  decklr6d  illegal,  and  be  dissolved  and  be  set  aside  on 
the  grounds  that  {here  state  the  grounds  on  which  it  is  asked  to  have  the 
writ  set  asides  as  for  instance)  the  affidavit  on  which  the  arrest  is  founded 
discloses  no  cause  of  action  ;  and  also  that  it  is  informal  in  that  it  does 
not  state  that  the  plaintiff  has  no  security  for  his  claim ;  and  to  shew 
cause,  also,  why  you.  shall  not  pay  the  costs  of  this  application. 

Dated  at  Cape  Town  this  ....  day  of ...  . 

Yours,  &c. 

iio  •••.•.. 

E.F.,  Esq.,  Defendant's  Attorney. 

PlaintifTs  Attome>'. 

XNOTE. — Make  short  affidavit  in  support  of  the  facts  in  this  notice.) 


Another  form  by  anticipation, 
(Heading  of  case.) 

Sir, — Take  notice,  &c.  {as  above)  • . . .,  on  the  ground  that  the  cause  is 
not  an  arrestable  one,  inasmuch  as  the  defendant  acted  as  the  broker  for 
one  CD.  in  the  sale  of  the  shares  referred  to  in  the  said  writ ;  and  that 
in  the  broker's  note  he  has  disclosed  his  principal ;  and  that  nothing 
has  happened  to  entitle  the  said  plaintiff  to  arrest  or  to  sue  the  said 
defendant. 

And  to  shew  cause  also  why,  &c. 

C T.,  this  ....  day  of  ...  , 


• 


To  Defendant's  Attorney, 

Esq. 

Plaintiff's  Attorney. 

/Note. — Afake  short  affidavit  in  support  of  the  facts  in  this  notice,) 
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Bail  bond. 

Know  all  men  by  these  presents,  That  we,  A.B.  of  ...  •  and  CD. 
of  .  •  .  .,  are  held  and  firmly  bound  to  E.F.,  Esq.,  High  Sheriff  of  the 
Colony  of  the  Cape  of  Good  Hope,  in  the  sum  of  ;f  . . . .  sterling  of  lawful 
money,  to  be  paid  to  the  said  High  Sheriff,  or  his  certain  attorney, 
executors,  administrators  or  assigns  ;  for  which  payment  to  be  made 
we  bind  ourselves  and  each  of  us  for  himself,  in  the  whole,  our  and  every 
of  our  heirs,  executors  and  administrators  firmly  by  these  presents. 

Now  the  condition  of  this  obligation  is  such  that  if  the  above^bounden 
CD.  do  appear  by  his  attorney  before  the  Supreme  Court  of  the  Colony 
of  the  Cape  of  Good  Hope,  on  the  ....  day  of . . . .,  to  answer  wherefore  he 
hath  not  paid  to  G.H.  the  sum  of  ;£  .  •  .  .  sterling  for  which  he,  the  said 
CD.,  has  been  arrested  at  the  suit  of  the  said  G.H. ;  and  also  stand  to^ 
abide  and  perform  the  judgment  of  the  said  Court  thereon,  or  render 
himself  to  the  prison  of  the  said  Court  in  execution  thereof  then  this 
obligation  to  be  void  ;  otherwise  to  remain  in  full  force. 

Signed  with  our  hands  this  ....  day  of .  •  •  .,  a,d,  19 — . 

(Sd.)    A.B. 
„       CD. 
Signed  and  delivered,  being  first 
duly  stamped,  in  the  presence  of 
(Sd.)    E.F. 
„       G.H. 

I, .  .  •  .,  the  within-named  High  Sheriff,  at  the  request  of  G.H.,  the 
phuntiff  within-named,  hereby  assign  to  him  the  within  bail  bond  and 
all  the  benefit  and  advantage  arising  therefrom. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  ....  day  of 
.  •  .  .,  in  the  year  of  our  Lord  •  •  .  • 


Signed  and  delivered  by  the  within- 
named  High  Sheriff,  in  the  presence 
of  
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CHAPTER    VIII. 

WBITS  OF  EXEOUTIOir. 

A  WRIT  for  the  execution  of  a  judgment  or  any  decree  of  the 
Court  may  be  defined  as  a 

'*  judicial  consequence  of  a  judgment  against  a  party  to  a  suit,  passed  on 
his  person  or^on  his  goods,  in  case  he  is  unwilling  or  neglects  to  comply 
with  the  judgment" 

It  would  be  useless  to  have  a  judgment  if  it  could  not  be 
enforced,  and  therefore  the  first  consequence  of  it  is  that  the 
parties  are  bound  to  comply  with  it  There  are  several  ways 
of  executing  a  judgment  of  a  Court,  according  to  its  nature  or 
terms. 

1.  In  real  actions,  by  placing  the  successful  party  in 
possession  of  the  thing  adjudged  to  him.^ 

2.  In  Pther  ca$es  where  a  person  has  been  condemned  to 
do  an  act  or  fact.^  If  he  neglects  or  refuses  to  do  so,  the 
judgment  may  be  by  arrest,  or  for  civil  imprisonment,  or  for 
contempt  of  Court.^ 

3.  In  personal  actions,  when  a  person  is  condemned  to 
pay  a  certain  sum  of  money.  This  is  to  be  enforced  by  a 
writ  of  execution  against  a  person's  goods  ;  which  is  the 
subject  of  this  Chapter. 

By  the  law  of  the  Twelve  Tables  the  debtor  was  allowed 
30  days  to  make  arrangements  for  the  payment  of  his  debt 
in  terms  of  a  judgment,  and  if  he  did  not  do  this  he  was  after 
60  days  adjudged  to  his  creditors.  Justinian  extended  the 
time  to  four  months,  but  in  judgments  for  alimony  no  delay 

^  Regt.   V.   Deurwaarders,   of  28th  '  Jud.  Prac.,  3,  7. 

March,   1680,  §  12 ;  G.P.B.,  Vol.  3,  '  See  Chapters  hereon, 

p.  655, 
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was  allowed.^    The  ancient  Romans  did  not  trouble  them- 
selves much  about  the  attachment  of  a  person's  goods  in 
satisfaction  of  a  judgment    They  adopted  a  more  speedy 
and,  what  was  to  them,  a  far  more  satisfactory  remedy.    They 
at  once  seized  the  debtor's  person  and  made  him  a  slave,  or, 
in  later  times,  made  him  bankrupt.    The  Roman  judgment 
creditor  had  not  to  "ferret  out"  the  debtor's  goods,  a  pro- 
ceeding which  is  becoming  monotonous  to  our  Cape  creditor, 
who  in  most  cases,  when  the  Sheriff  has  made  an  attachment 
of  movables,  finds  the  goods  claimed  by  a  wife  or  child,  or 
perhaps  by  some  other  relative  or  friend  who  before  was  not 
heard  of;  and  everything  then  belongs  to  somebody  else 
other  than  to  the  judgment  debtor.     To  force  such  a  man  to 
insolvency  is  perhaps  what  he  wants;  to  sue  him  for  civil 
imprisonment  is  what  he  does  not  fear,  and  is,  after  all,  in 
most  cases  of  very  little  satisfaction  to  the  creditor,  who  has 
to  pay  for  his  maintenance.    The  Roman  system  was  thus,  to 
the  creditor,  a  less  troublesome,  less  expensive,  and  more 
pleasing  proceeding :  make  the  dishonest  debtor  a  slave,  and 
leave  him  to  "ferret  out"  goods  to  satisfy  the  creditor's 
judgment     This  law  was  rarely  enforced  against  the  poor, 
honest  debtor.     It  was  principally  meant  for,  and  applied  to, 
the  dishonest  one.     By  the  Roman  law,  further,  a  person  who 
became  a  bankrupt  was  also  declared  infamous^  and  it  was  to 
avoid  this  that  the  debtor  would  make  every  effort  to  pay  his 
debt,  or  his  friends   would   do  it   for  him.     But  since  the 
abolition  of  slavery,  and  a  universal  tendency  at  the  present 
day  to  connive  at  the  faults  of  the  upper  ten  thousand, 
bankruptcy  has  become  fashionable  in  some  quarters,  the 
former  stigma  of  infamy  being  regarded  rather  as  the  hall- 
mark of  sterling  repute,  and  the  criminal  punishments  appli- 
cable under  our  present  insolvent  law  seem  to  be  reserved 
by  indulgent  creditors  for  His  Majesty's  humble  and  lowly 
subjects  only.    Thus  the  threat  of  being  declared  an  insolvent 
has  with  some  no  longer  a  deterrent  effect,  but  exerts  rather 
a  pleasant  and  soothing  influence :  the  dishonest  debtor  even 
welcoming  it     One  such  (and  he  was  a  big  one)  on  being 

*  C.  7,  54,  3 ;  D.  42,  I,  2 ;  Gaius  3,  §§  78  and  79 ;  Cicero   Pro  Qoinct. 
§f  8  and  19. 
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sympathised  with  one  day,  when  his  affairs  were  drifting 
towards  the  Insolvent  Court,  said — 

*'  Oh,  no !  It  is  my  creditorsy  not  I,  who  deserve  your  sympathy.  I 
shall  be  free  from  my  debts,  and  from  summonses,  and  writs,  and 
pestering  lawyers ;  while  they  will  not  only  get  nothing,  but  will  have  to 
pay  heavy  bills  of  costs  to  bring  or  to  defend  the  actions  that  are  sure  to 
arise  out  of  my  affairs." 

The  Roman  law  was  gradually  ameliorated  from  the  strict 
rule  of  making  every  debtor  a  slave  forthwith  on  failing  to  pay 
a  judgment ;  and  from  the  time  of  Antoninus  Pius  judgment 
debts  were  enforced  directly  by  the  seizure  and  sale  of  the 
debtor's  property  by  officials  of  the  Court.^  This  principle 
has  been  incorporated  into  the  law  of  Holland,  adopted  by  usy 
which  it  is  now  the  object  of  this  Chapter  to  illustrate. 

In  the  Placaaten  of  the  20th  August,  1531,  §§  172-195,  and 
of  the  28th  November,  1680,  §§  12-35,'  we  have  the  texts  of 
the  law  of  execution  sales  in  general ;  and  with  the  exceptions 
of  a  few  instances  as  altered  by  us,  they  are  still  the  founda- 
tion of  our  law.  What  these  are  will  be  seen  further  on.  To 
facilitate  the  study  of  this  subject  I  shall  divide  it  into 

1.  The  law  affi^cting  the  execution  of  movable  property 
only. 

2.  The  law  affecting  the  execution  of  immovable  property 
only;  and 

3.  The  law  applicable  to  both  movable  and  immovable 
property. 

(l.)  As  to  Movable  Property. — In  Holland,  when  a  writ 
was  against  a  person's  "  goods,'*  these  included  movables  as 
well  as  immovables,  though  the  former  had  first  to  be  levied. 
With  us,  formerly,  the  writ  was  against  the  "movables,''  if 
there  were  any  to  be  attached,  now  it  is  against  the  ''  goods 
and  chattels."  By  the  36th  Rule  of  Court,  which  authorises 
a  writ  to  be  issued  immediately  upon  judgment  being  giVen> 
a  person 


<c 


may,  at  his  own  risk  or  without  any  leave  for  that  purpose,  sue  out  one 
or  more  writs  for  the  execution  of  any  final  sentence  in  his  fevour,  and 
without  any  summons  or  resummons  thereon,  provided  that  no  process 

>  Dig.  42,  I,  6,  2 ;  and  42,  i,  31 ;  «  G.P.B.,  Vol.  2,  p.  703,  and  Vol.  3. 

C.  8,  23,  2.  p.  655. 
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shall  issue  against  the  immovable  property  •  •  .  •  except  when  specially 
declared  liable  to  sale,  until  the  process  against  the  .  •  •  .  movable 
property  shall  be  returned,  and  (there  is)  not  sufficient  to  satisfy  the 
exigency  thereof;  or  unless  the  Court  is  satisfied  that  the  defendant  has 
no  movable  property." 

Though  this  Rule  uses  the  term  "  movable  "  property,  the 
Ordinance  No.  37  of  1828,  §  8,  commonly  called  the  SherifFs 
Ordinance,  uses  alternately  the  terms  **  goods  and  chattels " 
and  "  movable  property." 

'' Whenever,  by  any  process  of  the  Court,  the  Sheriff  shall  be 
commanded  to  levy  and  raise  any  sum  of  money  upon  the  ^oods  and 
chattels  of  any  person  ....  the  said  Sheriff  shall  ....  repair  to  his 
(the  defendant's  }  dwelling-house,  and  there  demand  that  so  much  of  the 

movable  property  may  be  pointed  out,  etc ,  to  satisfy  the  exigency 

of  the  said  process  .  .  .  .,  and  ....  shall  seize  so  much  of  the  movable 
property  of  the  said  defendant.  .  .  ." 

It  will  be  noticed  from  this  section  that  while  the  Sheriff 
is  commandetl  to  levy  a  sum  of  money  on  the  ''  goods  and 
chattels  "  of  the  defendant  (and  this  is  also  the  language  of 
the  writ),  he  is  by  the  same  section  also  to 

'*  demand  from  him  that  so  much  of  the  *  movable  property '  may  be 
pointed  out  «...  to  satisfy  the  writ." 

In  this  Ordinance  the  words  ''goods  and  chattels"  ^re 
for  the  first  time  used  in  this  Colony.  It  is  a  term  borrowed 
from  the  English  law,  where  the  old  Norman  expression 
"goods  and  chattels" — bona  et  catalla — was  the  generic 
denomination  of  things  personal  as  distinguished  from  things 
real  of  the  English  law.^  As  our  form  of  writ  does  not 
contain  the  word  "  movable,"  a  question  might  arise  (though 
so  far  as  I  know  it  has  not  yet  arisen— certainly  it  has  not 
come  before  the  Court)  as  to  what  is  meant  by  the  term 
''goods  and  chattels"  ;  and  whether  it  means  the  same  thing* 
as  the  term  "movables"  in  the  Dutch  law.  Hitherto  it  has 
been  popularly  believed  to  be  the  same  thing,  and  acted  upon 
as  if  such.  But  if  the  question  were  to  arise  we  should  have, 
to  ascertain  what  was  the  English  law,  and  what  was  included 
in  or  excluded  from  that  term  at  the  time  we  adopted  it  in 

,  >  Coke,  upon    Littleton,    Vol.    i,..     Chap.  5,  p.  2S6,  and  Vol.  3,  Chap,  i, 
p.    118;    Stephen's    Com.,    Vol.    i,      p.  2,  £d.  5. 
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this  Colony  in  182S. '  The  writs  in  our  Resident  Magistrates* 
Courts  are  directed  against  the  "  movable  property "  of  the 
defendant^ 

In  a  writ  for  **  goods  and  chattels  "  it  is  not  necessary  to 
specify  what  goods  and  chattels  are  to  be  attached,  but  in 
such  a  writ  it  is  at  the  option  of  the  party  condemned  to 
point  out  what  goods  and  chattels  he  wishes  to  be  first 
attached  and  sold.  If  he  fails  to  do  this  when  requested 
thereto,  or  is  not  on  the  spot,  then  the  Sheriff  may  attach 
what  goods  and  chattels  of  the  party  he  pleases,  to  satisfy  the 
writ ;  and  if  sufficient  goods  cannot  be  found  or  pointed  out 
to  satisfy  the  judgment,  the  Sheriff  should  certify  accordingly ; 
and  where  no  goods  are  found  or  pointed  out  he  should  make 
a  return  of  nulla  bona.  And  upon  a  return  of  not  sufficient 
goods,  or  of  no  goods,  the  plaintiff  may  take  proceedings 
against  the  defendant,  either  for  civil  imprisonment  or  to 
have  his  estate  placed  under  compulsory  sequestration.^  But 
if  the  writ  commands  (which  can  be  by  only  a  special  order 
of  Court)  that  specific  goods  and  chattels  shall  be  attached, 
then  the  condemned  party  is  not  asked  to  point  out  those 
goods  or  any  others,  but  the  Sheriff  makes  the  e^ttachment 
without  any  reference  to  him  or  any  interference  or  choice  on 
his  part'  These  general  principles  are  the  same  also  under 
Magistrates'  Court  writs  against  movables.* 

If  the  goods  and  chattels  attached  do  not  realise  sufficient 
to  meet  the  exigency  of  the  writ,  and  the  party  who  obtains 
the  judgment  subsequently  discovers  or  hears  of  further  goods 
of  the  condemned  party  liable  to  attachment,  he  is  entitled 
to  issue  a  further,  or  as  we  call  it  in  practice,  an  " alias  writ^^ 
for  the  debt  or  balance,  to  satisfy  the  writ ;  and  so  on  from 
time  to  time  he  may  issue  further  writs,  thereafter  called 
**pluries "  writs,  in  succession,  whether  the  goods  have  been 
concealed  or  not,  or  which  from  time  to  time  may  have  come 
into  the  possession  of  the  defendant ;  and  so  on,  so  long  as 
he  shall  discover  goods  to  be  attached,  until  the  original 

*  Act  20  of  1856,  Rules  40-44  to  '  See  also  Wassenaar,  Chap.  22. 

Schedule  B.  *  Act  20  of  1856,  §§  12,  14,  16,  23, 

^  See  Insolvent  Ordinance,  and  Ord.  26,  27,  and  Rules  52-55  to'Schednle  B. 
No.  37  of  1828. 
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claims,  with  all  subsequent  charges  and  expenses  thereon, 
shall  be  fully  satisfied.^ 

On  whatever  property  of  his  tenant  or  sub-tenant  a  land- 
lord-has a  lien  for  rent  a  seizure  may  be  made  thereof,  by  a 
writ,  in  satisfaction  of  the  judgment ;  or  before  judgment  the 
property  may  be  arrested  in  satisfaction  of  rent.^ 

''  Money,"  though  a  movable,  cannot  be  attached,  if  in  the 
hands  of  a  third  party,  without  a  special  order  of  Court,  on 
the  ground,  I  presume  (for  there  is  really  no  other  reason  for 
it),  that  the  party  in  possession  may  have  a  good  claim  to  it 
or  a  set-off,  and  that  it  is  difficult  to  prove  the/wj  in  re  in 
money ;  but  if  the  money  is  found  in  possession  of  the  defend- 
ant, and  there  is  no  question  as  to  its  being  his,  say  on  his 
person,  or  in  his  safe,  or  on  his  counter,  or  in  his  drawer,  there 
is  nothing  to  prevent  its  being  arrested  by  virtue  of  a  writ  of 
"movables"  or  of  "goods  and  chattels."  This  latter  point 
has  not  yet  been  decided  in  this  Colony.' 

"Outstanding  debts,"  like  money,  cannot  be  attached 
without  a  special  order  of  Court.* 

Upon  delivery  of  a  writ  to  the  Sheriff  for  movables  he 
must  within  a  certain  specified  time,  according  to  the  distance 
and  the  district  in  which  the  defendant  resides — but  within 
twenty-four  hours  after  the  receipt  thereof,  if  the  defendant 
resides  in  Cape  Town  or  in  the  district  thereof — repair  to  the 
dwelling-house  of  the  defendant,  and  there  demand  that 
goods  be  pointed  out  to  satisfy  the  writ ;  and  whatever  goods 
he  finds,  whether  they  are  pointed  out  to  him  or  not,  he  must 
attach,  take  possession  of  and  make  an  inventory  of.'  But 
if  the  defendant  will  undertake,  in  writing,  together  with  a 
surety,  that  the  property  attached  shall  be  produced  on  the 
day  of  sale,  the  Sheriff  may  leave  the  property  on  the 
premises.  If  he  will  not  do  so  the  Sheriff  can  either  remove 
the  property  or  keep  possession  of  it  on  the  premises  at  the 

'  For  Magistrates'  Court  writs,  see  *  Compare    references   in    Chapter 

that  Act,  §  14.  ^'Arrests** ;  and  also  Rule  of  Court 

•  Schmble  and    V,    d.    Berg    vs.  15,  §  7 ;  Ord.  37  of  1828;  and  since 

Durham,    l    M.,     537;     Crawly   vs.  thensee^r/;f/Ar^^vs.^^Mo,i3C.S.,8. 

Duminy,  B.  1869,  p.  205 ;   Ulrich  vs.  *  EUenberg  vs.  yacohon  6*  Co,,  5 

Ulrich's  Trustees,  2  J.,  319;  Lasarus  C.  T.,  i. 

▼s.  Dose,  3  T.,  42 ;  Smith  vs.  Dierks,  •  Instruc,    V.    d.    Hooge    Raade, 

3  J.,  142  ;  Domisse  vs.  Theart,  4  J.,  92.  Arts.  163,  176 ;  Loenius,  38. 
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expense  of  the  defendant ;  and  such  property  shall  be  sold, 
after  being  twice  advertised  in  the  Gazette^  after  the  expiration 
of  fourteen  days  from  the  seizure,  or  after  a  longer  time,  if 
necessary,  according  to  the  distance  of  the  place  where  the 
property  was  seized.  There  is  no  compulsion  to  advertise  a 
sale  of  movables  in  any  local  paper ;  but  as  to  do  so  would 
be  to  the  interest,  rather  than  to  the  detriment,  of  the  sale,  no 
objection  can  be  made  to  it  If  any  property  attached  shall 
be  claimed  by  anyone,  the  plaintiff  must  indemnify  the 
Sheriff,  in  writing,  against  any  loss  or  damage ;  and  if  he 
declines  to  do  so  the  Sheriff  can  release  the  property.^  By 
the  Roman  law  every  movable  thing  of  the  debtor  could  be 
attached,  excepting  slaves,  oxen,  or  implements  of  agriculture ;  ^ 
but  with  us  the  Sheriff  cannot  attach  the  necessary  tools, 
utensils,  implements,  or  cattle  used  in  trade  or  husbandry,  or 
wearing  apparel  of  any  person,  unless  there  shall  not  be 
sufficient  other  movable  property  to  satisfy  the  writ?  A 
Printing  Press  and  materials  have  been  held  to  come  under 
"  Tools  of  Trade."  *  And  in  England  a  Sewing  Machine  has 
been  held  to  be  a  tenant's  tool  of  trade.^  But  the  poor 
lawyers  do  not  enjoy  the  same  temporary  privileges  as  the 
carpenters,  and  the  farmers,  and  the  traders.  Their  tools  or 
implements — pen,  ink,  and  paper,  and  it  may  be  also  a  few 
old  Ordinances  and  a  meagre  collection  of  Law  Books — are 
not  exempted  from  the  Sheriffs  inventory.  The  general 
principles  here  laid  down  apply  also  to  the  writs  out  of  the 
Magistrates'  Courts,  but  the  wearing  apparel  and  bedding  of 
the  defendant,  as  well  as  his  tools  and  implements  of  trade 
to  the  value  oi  £l  on  the  whole,  cannot  be  attached  or  sold 
under  Magistrate's  judgment,^  and  the  Magistrate's  messenger 
must  realise  immediately  on  the  expiration  of  the  fourteen 
days,  unless  by  special  authority  of  the  execution  creditor,  or 
when  the  delay  is  unavoidable.^ 

*  See  also  Owen  vs.  Vigors^  B.  for  p.  260. 

1874,  p.  141.  ^  Storm  vs.  Breda  and  De  Lima, 

«  C.  8,  17,  7.  I  M.,  476. 

'  S§  8,   9,  and   II   of  Ord.   37  of  *  Masters  vs,  Fraser,  75  L.  T.,6ii. 

1828 ;  Rnles  of  Court  145  and  146 ;  *  Act  20  of  1856,  §§  15,  28,   and 

Act  17  of  1886,  $§  6  and  7  ;  DersUy  Rules  42  to  47. 

vs.    Wagner^    $    E.D.C.,    248;    and  '  I/ill  yr%.  Van  der  Byl,  Vk.  ioT  i^. 

Alien  vs.  Crosiey  and  Holland^  Ibid,  p.  126. 
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All  sales  of  movables  by  the  SherifT  are  for  cash.  If» 
then,  the  Sheriff,  instead  of  claiming  cash,  sells  on  credit,  he 
does  so  at  his  own  risk  ;  because  on  the  return  day  of  the 
writ  the  money  should  be  ready  to  be  handed  to  the  plaintiff. 
It  may  be  inferred,  from  Section  1 1  of  the  Ordinance,  that 
the  sale  is  to  be  for  cash ;  but  if  this  Section  be  not  clear 
enough,  the  said  Flacaat  of  1680  has  specially  enacted  that 
such  a  sale  should  be  for  cash.^  The  sale  under  a  Magistrate's 
Court  writ  must  also  be  for  cash ;  or,  as  the  rule  says,  for 
"  ready  money."  * 

If  a  judgment  of  an  inferior  Court  other  than  a  Magis- 
trate's Court  has  to  be  executed  in  another  district  than  that 
where  the  judgment  was  given,  a  process  in  aid  from  the 
Supreme  Court  is  required.^  In  the  case  of  HyanCs  Trustees 
vs.  Randiess}"  the  Supreme  Court  held  that  a  Judge  of  the 
High  Court  of  Griqualand  sitting  at  Kimberley  has  no 
jurisdiction  to  issue  process  of  execution  on  an  unsatisfied 
judgment  of  that  Court  against  property  situated  elsewhere 
than  within  the  jurisdiction  of  that  Court,  though  he  purports 
to  do  so  as  a  Judge  of  the  Supreme  Court.  But  a  Magis- 
trate's Court  writ,  which  can  apply  only  to  movables,  can  be 
executed  in  another  district  upon  the  Magistrate  of  the 
latter  district  countersigning  such  writ^  But  the  fact  of  it 
being  countersigned  by  the  latter  Magistrate  does  not  deprive 
the  jurisdiction  of  the  former  in  an  interpleader  action.* 

When  a  fine  is  imposed  on  a  person  in  any  of  the  superior 
Courts  for  "  contempt  of  Court,"  the  writ  is  also  against  his 
*^  goods  and  chattels,"  but  instead  of  allowing  the  Sheriff  24 
hours,  as  on  other  writs,  it  is  to  be  executed  immediately?  But 
a  fine  for  contempt  of  Court  under  a  Magistrate's  judgment 
is  to  be  in  the  alternative  of  imprisonment  on  non-payment" 

(2.)  As  to  Immovable  Property.  —  An  execution  sale  of 
landed  property  in  Holland  must  have  been  a  tedious  process. 
Van  der  Linden  '  gives  an  elaborate  account  of  all  the  pro* 

*  See  also  Van  der  Linden,  laws  of  *  3  C.T.,  221. 
Holland,  3,  7,  §  9.  »  Act  20  of  1856,  §  13. 

*  Rule  47  to  Schedule  B.  •  Van  IVtui  ys,  Foster^  4  J.,  382. 
»  See  Chapter    '^  Proeest  in  Aid:'  '  Rule  of  Court  219. 

Rules  of  Court  186  and  189  ;  Snyders  *  §  54  of  Magistrates'  Court  Act. 

vs.  de  Viiliers,  i  M.,  128  ;  Merula  4,  •  Jud.  Prac,  Vol.  2,  Bk.  3,  Chap.  6. 

97,  X ;  and  Hoi.  Con.,  4,  269. 
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ceedings,  forms  and  ceremonies  to  be  gone  through  before  the 
property  was  finally  sold  and  transferred  to  the  purchaser ; 
and  Van  Alphen^  adds  to  the  agony.  For  my  purpose  I 
shall  mention  only  what  is  of  importance  now  to  our  practice. 

The  only  historical  point  worth  mentioning  is,  that  when 
the  bidding  was  about  to  begin  a  small  wax  candle  was  lit, 
and  whoever  was  the  highest  bidder  at  the  moment  it  was 
burnt  out  was  provisionally  declared  to  be  the  purchaser.  I 
say,  pravisionallyy  because,  as  the  sale  had  afterwards  to  be 
ratified  by  the  Court,  on  the  breaking  of  the  seals  of  the 
Commission  tp  sell  anyone  who  advanced  a  higher  price  or 
offered  better  terms  was  declared  the  purchaser.  It  may 
seem  strange  to  some  of  us  at  the  present  day,  and  it  may 
perhaps  be  regarded  as  ridiculous  or  superstitious,  that  a 
candle  should  be  lit  and  the  sale  declared  complete  only  on 
its  burning  out.  But  it  is  not  so,  if  considered  in  the  light  of 
ancient  legal  history.  It  was  enacted  by  the  Roman  law 
that  a  contract  of  sale  might  be  entered  into  provisionally,  or 
on  the  happening  of  a  certain  event,  or  to  take  effect  from  a 
certain  time,  addictio  in  diem?  This  law  was  adopted  in 
Holland,  and,  in  the  execution  sales  of  landed  property,  it 
was  enacted  that  they  should  be  completed  on  the  burning 
out  of  a  wax  candle.^  But  why  bum  a  candle  ?  Why  not 
use  any  other  sign  ?  The  answer  to  these  questions  I  cannot 
find,  nor  do  I  like  to  make  a  conjecture^  especially  in  l^al 
matters.  But  as  the  bids  offered  had  to  be  open,  and  every- 
one present  knew,  at  every  advance,  who  was  bidding  and 
for  how  much,  there  was  no  chance  for  a  dishonest  Deur- 
waarder  (or  "  an  auctioneer  ")  to  make  or  take  sham  bids,  to  the 
injury  of  the  purchaser,  or  hurriedly  to  knock  down  property 
cheaply  to  a  favoured  friend,  to  the  detriment  of  the  seller. 

But  even  our  own  execution  sales  of  immovable  property 
are  not  free  from  ceremonies  for  which  no  reason  can  be 
assigned  to-day.  For  instance,  who  can  say  why  the  SherifT 
should  fix  "  a  price  of  the  property  below  which  it  shall  not 
be  sold,  and  keep  it  sealed  and  secret  from  all  persons !  *'  ^ 

>  Papegaai,  Chap.  30.  Grotius  3,  14,  31. 

«  Dig.  18,  2,  I.  *  Rule  of  Court  113. 

'  Placaat,    20th  March,    1680,  and 
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Whatever  might  have  been  the  reason  when  this  Rule  was 
passed  (in  1 843),  no  one  knows  it  now.  It  may  thus  happen 
that  in  the  sale  of  the  smallest  piece  of  landed  property,  of 
however  little  value,  and  perhaps  the  only  immovable  property 
of  the  defendant  (an  erf  was  thus  once  sold  for  4^.  6d.),  all  the 
ceremonies  and  delays  under  Rules  105-122  must  be  gone 
through ;  while  movable  property,  to  any  extent  and  value, 
may  be  sold  in  the  ordinary  and  usual  way,  without  such 
elaborate  ceremonial. 

By  the  Roman  law  animals  and  movables  had  first  to  be 
exhausted  before  any  recourse  could  be  had  to  the  sale  of 
landed  property.^  It  is  the  same  with  us  when  the  plaintiff 
has  no  hypothec  or  pledge.  But  when  property  has  been 
specially  mortgaged  that  property  must  first  be  sold  in 
execution  before  any  other  can  be  taken ;  and  only  for  the 
deficiency  can  other  property  be  taken.  And  in  the  attach- 
ment of  such  other  property  the  Sheriff  is  bound  to  take 
what  the  defendant  wishes  to  be  sold  first ;  but  if  the 
defendant  fails  to  point  out  any  such,  or  does  not  point  out 
sufficient,  the  Sheriff  must  first  take  the  smaller  and  what  is 
of  least  importance.  Thus  he  must  begin  with  small  houses, 
instead  of  selling  large  or  portions  of  lat^e  ones ;  and  only 
when  all  these  fail  can  he  take  the  largest  or  indivisible 
properties  and  buildings.  This  was  enacted  in  the  interest 
of  the  defendant  himself,  who,  it  was  presumed,  would  prefer 
the  less  valuable  things  to  be  sold  first  Of  course,  if  he 
points  out  to  the  Sheriff  the  larger  ones  to  be  sold  first,  this 
can  be  done ;  but  he  cannot  point  out  unmortgaged  property, 
or  property  mortgaged  to  another  party,  to  be  sold  to  satisfy 
the  debt  of  a  plaintiff  on  property  specially  mortgaged.  The 
property  specially  mortgaged  must  first  be  sold.^  But  it 
frequently  happens  that  the  bond  specially  mortgaging  the 
landed  property  contains  also  a  general  clause  against  all  the 
movables.  Where  this  is  so— and  it  is  frequently  done  here — 
the  writ  may  be  issued  either  against  the  movables  alone,  or 
only  against  the  immovable  specially  hypothecated  property, 
or  against  both  at  the  same  time ;  and  in  the  latter  case 

*  D.  42,  I,  15,  8.  also  Hoi.  Con.,  Vol.  i.  Con.  281,  and 

'  Consult  the  said  Placaaten,   and      Vol.  3,  Con.,  112. 
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the  alternative  may  be  given,  that  if  the  movables  are  not 
sufficient  to  satisfy  the  writ  the  specified  immovables  may 
then  be  taken.^  But  movables  that  are  specially  pledged  to 
one  creditor  cannot  be  taken  by  another  creditor  by  virtue  of 
his  general  clause  in  his  mortgage  bond,  or  when  he  holds 
only  a  notarial  general  bond. 

In  Holland  the  writ  was  directed  against ''  all  the  goods  " 
of  the  defendant,  and  in  attaching  the  Deurwaarder  had  to 
bear  in  mind  the  principles  here  laid  down.  With  us,  in 
practice,  the  writ  is  general  as  against  the  movables,  but 
specific  as  against  the  immovables.  Of  course,  when  the  writ 
is  against  movable  property  arrested  by  an  order  of  Court 
the  writ  is  specific  also  as  against  those  goods.  The  plaintiffs 
attorney  should  thus  instruct  the  Sheriff  in  terms  of  the 
principles  here  laid  down.  But  even  in  movables  not  specially 
or  generally  pledged  the  defendant  is  entitled  to  point  out  ' 
which  shall  be  sold  first ;  and  it  is  only  on  his  refusing  or 
failing  to  do  so,  or  if  he  is  not  there  to  do  so,  that  the  Sheriff 
can  take  first  what  is  of  least  value,  and  so  on  with  the  rest, 
till  the  writ  and  costs  are  satisfied.^  If  the  plaintiff  wants 
property  mortgaged  to  him  to  be  declared  executable  at 
once,  he  should  claim  it  in  the  summons  ;  the  clause  is, 

''  and  also  to  shew  cause  why  the  property  specially  mortgaged  by  the 
said  bond  shall  not  be  declared  executable  for  the  sum  demanded."  ' 

But  supposing  that  the  judgment  is  not  against  the 
immovable  property,  then  the  writ  must  first  be  issued 
against  the  movables  ;  and  it  is  only  on  failure  of  these  to 
satisfy  that  judgment,  or  if  there  is  sufficient  proof  before 
issuing  writ  that  there  are  not  enough  movables  to  satisfy 
the  judgment,  then  a  writ  can  be  issued  for  the  immovable 
property.* 

When  a  person  has  only  a  personal  action  for  the  posses- 
sion or  custody  of  a  thing,  or  a  jus  ad  rem  to  immovable 
property,  he  cannot  treat  that  thing  or  property  as  if  he  had 

^  Eager  and  others  vs.   Denyssen^  Tad.   Prac.,   3,    6,  4  ;    Van  Alphen, 

2  S.,  14a  Vol.  I,  p.  452  ei  seq, ;  Instnic.  v.  d. 

*  Regt.  of  1680,   Art    15,  21,  25,  Hooge  Raaden,    Art.    173,    190   and 

and  31 ;  Hoi.  Cons.,  Vol.  2,  Con.  29,  264  et  seq,  and  De  Academic,  Chap.  37. 

n.  3  ;  Neostadius,  Case  52 ;  Mernla  4,  '  Wassenaar,  Chap.  22, 

titles  95  to  98 ;  Wassenaar,  22,  n.  22  ;  *  Rule  of  Court  36. 
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a  real  right  in  it  and  attach  that  property  by  a  writ  alleged 
to  be  founded  on  a  jus  in  re} 

The  mode  of  attachment  of  movable  property  is  by 
making  an  inventory  thereof ; '  that  of  immovable  property 
is  to  be  "by  notice  'in  writing,  served  upon  the  owners  or 
occupiers,  and  upon  the  Registrar  of  Deeds.' "  ^  Upon  the 
attachment  of  movable  property  a  sale  is  at  once  advertised  ;^ 
but  on  the  attachment  of  immovable  property  the  plaintiffs 
attorney  shall  deliver  to  the  Sheriff  an  office  copy  of  the 
process  and  return,  together  with  the  particulars  of  the 
property,  to  be  obtained  from  the  Registrar  of  Deeds  Office  ; 
and  thereupon  the  Sheriff  shall  ascertain  the  extent  and 
particulars  of  the  bonds  on  the  property,  and  shall  call  a 
meeting  of  mortgagees  to  settle  the  conditions  of  the  sale, 
which  shall  be  open  to  the  inspection  of  all  concerned  ;  and 
the  property  shall  not  be  sold  until  after  a  reasonable  time, 
according  to  circumstances,  and  until  after  advertisement  in 
the  Gazette  and  any  of  the  local  newspapers — the  day  of 
sale  to  be  not  less  than  a  month  after  the  attachment,  unless 
otherwise  ordered  by  the  Court  Anyone  who  is  dissatisfied 
with  the  conditions  of  sale,  or  who  objects  to  the  sale,  caa 
move  the  Court ;  and  the  sale  is  subject  to  the  approval  and 
confirmation  of  the  Court  Afler  the  sale  the  Sheriff  must 
frame  a  plan  of  distribution  and  rank  the  parties  in  the  order 
of  preference  ;  from  this  there  is  also  an  appeal  to  the  Court 
The  expenses  of  the  sale  are  all  to  be  borne  by  defendant,, 
and  any  surplus  is  to  be  paid  to  him.^  If  the  landed  property 
should  not  realise  the  amount  secretly  reserved  by  the 
Sheriff^  there  is  no  sale  ;  and  there  is  no  local  provision  what 
is  to  be  done  then.  In  former  instances  the  point  has  been 
smoothed  over  by  some  arrangement  or  other  being  made 
with  the  creditor  with  the  knowledge  of  the  debtor,  and  the 
sale  has  been  confirmed  by  the  Court  at  the  figure  lower  than 
the  reserved  amount  by  the  Sheriff ;  but  of  late  the  practice 
has  been  for  the   High   Sheriff,  after  inquiry,  specially  to 

»  Maynard  vs.     Gilmet^s     Trustee^  *  Act  17  of  1886. 

3  M.,  116.  •  Rules  of  Court  105-122  and  363- 

»  Instr.  V.  d.  Hoove,  arts.  163-176,  369,   and  §  12  of  Ord.  37  of  1828; 

and  §  8  of  Ordinance  37  of  1828.  Jamieson  vs.  Katks^  3  E.D.C.,  183. 

*  Instr.  V.  d.  Hoove,  arts.  179-189,  *  Rule  113. 

and  Role  of  Court  363. 
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report  to  the  Court  on  the  subject,  and,  if  the  Court  is 
satisfied  that  no  better  offer  is  likely  to  be  made,  to  confirm 
the  sale  and  the  SherifTs  report 

The  transfer  of  landed  property  sold  in  execution  must  be 
passed  by  the  Sheriff,  not  the  debtor,  to  the  purchaser. 

(3.)  As  to  both  Movable  and  Immovable  Property. — ^A  writ 
may  be  issued  by  the  party  in  whose  favour  the  judgment  is 
immediately  upon  the  delivery  of  the  judgment  or  decree. 
There  is  no  interval  necessary,  as  in  Holland,  between  the 
judgment  and  the  issuing  of  the  writ.     But  the  Court  has  the 
discretion  to  stay  or  not  the  execution  where  an  appeal  has 
been  duly  lodged  ;  and  in  the  case  of  an  appeal  no  execution 
can  issue  without  leave  of  the  Court ;  ^  so  also  in  the  Magistrates' 
Court  Act,  20  of  1856,  §  33  ;  and  Rule  34  to  Schedule  B.^  And 
in  case  of  a  judgment  which  has  become  superannuated  no 
writ  can  be  issued  till  the  sentence  shall  have  been  revived. 
But  the  mere  issuing  of  a  writ  and  not  acting  upon  it  till  its 
final  determination  is  to  be  regarded  as  if  it  had  never  been 
issued  ;  and  after  six  years  the  sentence  would  become  super- 
annuated and  must  be  revived  before  a  fresh  writ  can  be  issued.^ 
So  also  where  the  Sheriff  has  made  the  attachment,  whether  of 
movables  or  immovables,  but,  for  whatever  reason,  does  not 
proceed  with  the  sale,  the  sentence  must  after  six  years  be 
revived,  and  the  Sheriff  can  then  proceed  with  the  sale  in 
execution  without  a  fresh  attachment.^    A  defendant  may, 
however,  agree,  in  writing,  in  order  to  suspend  the  execution 
of  the  writ  against  him  for  a  time,  to  waive  the  right  of  the 
effect  of  the  superannuation,  in  which  case  the  sentence  will 
become  interrupted  and   cannot   be  superannuated.      This 
waiver  should  be  filed  with  the  Registrar  of  the  Court  before 
the  sentence  is  put  into  execution.* 

A  defendant  cannot  postpone  the  execution  of  a  judgment 
by  offering  security ;  he  must  comply  with  the  order  of  Court, 
unless  indeed  the  plaintiff  chooses  to  grant  time  or  to  delay 
the  execution.* 

'  Rules  of  Court  36  and  37.  December  1891,  not  reported. 

<  See  Chapter  ^*  Appeals."  *  Neostadius  38 ;  wad  Bank  of  Africa 

'  Savings  Bank  ts.  Maribt,  decided  vs.  Kimberley  Mining  Boards  2  A.,  6 ; 

Not.,  1S91,  not  reported.  and  see  Chapter  ^^  Superannuation.^^ 

^  Savings  Bank  vs.  Botma^  decided  *  Neostadius,  57. 
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A  writ  against  two  or  more  defendants  must  be  executed 
in  terms  of  the  judgment ;  and  unless  the  judgment  defines 
the  share  to  be  paid  by  each,  then,  though  each  is  in  the  first 
place  liable  for  his  pro  rata  share,  yet  if,  after  excussi6n, 
there  is  a  deficiency  by  one  or  more,  the  other  or  others  must 
make  good  the  amount.  If  the  judgment  is  "jointly  and 
severally"  against  the  defendants,  the  writ  may  be  issued 
against  the  property  of  one  or  all  for  the  whole  amount  of 
the  judgment.  The  nature  of  the  sentence,  whether  provisional 
or  final,  should  be  stated  in  the  writ,  because  if  the  defendant 
intends  to  go  into  the  principal  case,  after  execution,  and 
notifies  it,  an  extra  sum  of  one  guinea  must  be  levied,  to 
meet  the  costs  of  the  security  bond  de  restituendo} 

No  limit  of  time  is  fixed  for  the  return  day  of  the  writ ; 
it  may  be  very  long,  but  it  should  not  be  too  short.  This 
must  depend  upon  the  locality  and  the  whereabouts  of  the 
movables  or  the  situation  of  the  immovables.  A  reasonable 
time  must,  however,  be  allowed,  in  the  case  of  movables,  to 
advertise  and  sell  the  property  and  have  the  money  by  the 
return  day  of  the  writ ;  and,  in  the  case  of  immovables,  to 
attach  and  call  the  meeting  of  creditors  by  the  same  time.  If 
the  return  day  is  fixed  at  too  long  a  time  the  plaintiflf  has 
cause  to  complain,  and  if  fixed  at  an  inconveniently  short 
time  the  Sheriff  can  insist  upon  longer  time,  and  the  plaintiff's 
attorney  will  have  to  get  the  time  extended.  But  if  the  latter 
is  content,  as  is  frequently  done,  to  leave  the  sale  to  the  dis- 
cretion of  the  Sheriff,  and  not  to  demand  the  money  on  the 
return  day  of  the  writ,  then  there  will  be  no  necessity  to 
extend  the  writ  in  case  of  the  money  not  being  there  by  the 
day  fixed.  But  the  attachment  should  be  made  before  the 
lapse  of  the  return  day  in  the  writ  If,  however,  the  writ  is  to 
be  extended  after  attachment,  or  after  return  date,  it  cannot 
be  done  by  the  parties  without  an  order  of  the  Court*  It  is 
sometimes  cheaper  and  more  expeditious  to  issue  an  alias 
writ  than  to  apply  for  an  extension  of  time  on  an  existing 
writ     It  is  a  matter  in  which  the  plaintiff's  attorney  must 

*  See  Form  of  Writ,  and  of  the  v%,  Crosby  and  ffoiland,$'E.,'D,C,i  21^  \ 
Restitntion  Bond  ;  and  see  also  Magis-  Cholwick  vs.  Penny ^  Ibid.,  p.  270 ; 
trates*  Court  Rule  28  to  Schedule  H.  Oudtshoom  Municipality  vs.  Du  Prea, 

*  Meyer  vs,  Pohl^  1  M.,  498;  Allen  I  J.,  195. 
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exercise  his  discretion  as  to  which  will  be  more  beneficial  to 
his  client  and  less  expensive  to  his  opponent.  It  is  neverthe- 
less a  common  practice  in  the  Registrar's  Office  to  allow  an 
extension  of  the  return  day  of  the  writ  where  nothing  has  been 
done  upon  it  before  the  return  date,  and  the  period  is  still 
within  the  superannuated  period  ;  but  this  is  not  by  virtue  of 
any  law  or  decision,  but  rather  on  the  ground  that  as  the  writ 
has  not  yet  been  acted  upon  the  return  day  may  be  altered 
then,  as  it  might  have  been  altered  when  the  writ  was  pre- 
sented to  be  issued.  As  no  one  is  injured  by  it,  and  the 
defendant  rather  benefited,  there  can  be  no  objection  to  it, 
and  no  harm  can  be  done  by  it  But  no  one  else  can  extend 
the  return  day  of  a  writ  when  once  it  is  issued. 

In  the  case  of  a  superannuated  sentence  no  writ  can  be 
issued  till  the  sentence  shall  have  been  revived.^  And  in  case 
either  party  to  the  suit  dies^  or  becomes  insolvent,  the  writ 
cannot  be  issued  till  his  representative's  name  is  placed  on 
record.*  The  defendant  is  never  served  with  a  copy  of  the 
writ*  A  judgment  against  a  woman  for  her  debts  before  her 
marriage  can  be  executed  against  her  husband  and  against 
all  his  goods  after  marriage,  if  they  are  married  in  community 
of  property ;  and  this  against  his  movables  as  well  as  against 
his  immovables,  and  without  having  his  name  placed  on  record, 
or  any  preliminary  proceedings  taken  against  or  notice  served 
on  him.*  This  is  confirmed  by  all  subsequent  writers  and 
decisions  to  the  present  day ;  but  judgment  against  a  husband 
cannot  be  executed  against  the  separate  property  of  the  wife, 
though  the  debt  may  have  been  incurred  by  the  husband  for 
his  wife  and  family.^ 

Where  goods,  movable  or  immovable,  have  been  specially 
arrested  by  an  order  of  Court,  though  before  judgment  obtained, 
they  can  be  attached  and  sold  to  satisfy  such  judgment 
without  any  application  or  reference  to  the  defendant.* 

No  writ  can  be  issued  for  costs  until  they  shall  have  been 
duly  taxed.    The  allocatur  of  the  taxing  officer  shall  be 

'  See  Chapter  ^^ Superannuation,'^  No.  244. 

»  See  Chapter  *Mf/fV?«j."  ^  Smith     vs.     Dewdfuy     Brothers, 

'  Regt.  of  1680,  art.  13.  4    E.D.C.,    21,    and    see    Chapters 

*  Decision  of  the  Supreme  Court  of  **  Civil  Imprisonment^^  and  **  Arrest,^* 

Holland  of  the  28lh  May,  1599,  Case  •  See  Chapter  "Arrests.'* 
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sufficient  guidance  to  the  Registrar  of  the  Court  to  issue  a 
writ  for  costs,  without  requiring  proof  that  the  opposite  party 
has  had  notice  of  taxation.  If  an  attorney  wants  to  issue  a 
writ  against  his  client  for  costs  there  should  first  be  due  notice 
of  taxation  given.*  Nor  can  a  writ  for  costs  de  bonis  propriis 
be  issued  unless  there  is  a  special  order  to  that  effect^ 

As  a  general  rule  the  party  in  whose  favour  the  writ  is 
takes  only  so  much  of  the  proceeds  of  the  sale  of  the  goods 
or  property  attached  as  will  satisfy  his  claim  with  costs.  To 
this  rule  there  is  the  exception  that,  if  another  creditor  issues 
a  writ  within  ten  days  of  the  former,  they  must  rank  pari 
passu  on  the  proceeds  and  claim  their /r^  rata  shares.^  This 
applies  to  movables  as  well  as  to  immovables  when  not 
pledged  or  unmortgaged  But  when  burdened  with  a  duly 
registered  bond  the  special  pledge  of  hypothecation  must  first 
be  satisfied,  no  matter  when  the  writ  was  issued  or  if  not 
issued  at  all ;  and  when  all  bonds  are  satisfied  then  the  rest 
of  the  proceeds  of  the  property,  movable  or  immovable,  must 
be  distributed  among  the  writs  issued  within  the  time  men- 
tioned by  the  said  Ordinance.*  But  if,  before  the  proceeds  of 
the  sale  have  been  paid  over  to  the  execution  creditor,  the 
defendant  surrenders  his  estate  as  insolvent,  then  they  must 
be  paid  into  the  estate,  for  the  sequestration  of  an  estate  stays 
the  execution  of  a  judgment.*  Nevertheless  the  trustee  of  the 
insolvent  estate  will  have  to  rank,  and  distribute  the  proceeds 
so  realised,  in  the  usual  order  of  preference  in  insolvent 
estates,  as  if  no  prior  execution  had  taken  place,  because 
the  attachment  of  property  under  an  execution  in  itself  gives 
no  preference ;  nor  does  a  judgment  give  preference.  But 
execution  costs  are  always  preferent* 

If  a  judgment  has  been  obtained  against  a  person  in  his 
representative  capacity  the  writ  should  be  issued  against  him 
m  that  capacity,  unless  the  Court  otherwise  specially  directs 
or  makes  him  personally  liable  on  action  brought.^ 

*  See  Chapter  "  Costs,'*  •  See  Chapter  "  Costs^**  and  §  22 

*  See  Chapter  **  Costs:'  of  Insolvent  Ordinance. 

»  Ord.  No.  3  of  1844.  '  ^ood  <&•    Co.    vs.    Flockmaster^ 

*  See  also  re   Woods ^   3  M.,  114;      Association,  I  R.,  91;    Wekmeyer  y^. 
Jamiesony^.  Kettles,  3  E.D.C.,  183.  Trustee  of  Steyn,  B.  for  1874,  p.  46; 

'  SpUler  aftd  Smith's   Trustees   vs.      Brink  q^.  Breda  vs.  Voigt  and  Breda, 
Stewart,  3  S.,  364.  1  M.,  537. 
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But  when  a*  judgment  has  been  given  against  persons 
trading  together  in  partnership,  and  the  writ  also  so  issued, 
the  Sheriff  may  nevertheless  under  such  writ  attach  the 
goods  of  any  one  of  the  members  of  the  firm  without  any 
previous  order  of  Court.^  This  applies  to  movables  as  well  as 
to  immovables,  though  by  custom  a  writ  against  immovables 
must  specify  the  property  to  be  attached.  A  writ  can  also 
be  issued  against  property  vested  in  the  Government :  and 
the  property,  if  movable,  in  respect  of  which  the  action  has 
arisen  must  first  be  taken  in  execution,  and  this  failing,  then 
others,  according  to  the  same  principles  here  laid  down  as 
regards  private  individuals. 

Goods  which  cannot  be  arrested  cannot  be  taken  in 
execution.^  A  judgment  given  against  a  person  in  his 
lifetime  cannot,  in  case  of  his  death,  be  executed  till  his 
executor's  name  shall  first  be  placed  on  record,  and  even 
then  not  till  after  the  lapse  of  six  months  from  the  date  of 
the  executor's  letters  of  administration,  unless  an  order  of 
Court  is  obtained  for  that  purpose.^  But  if  a  writ  has  been 
issued  in  his  lifetime  and  he  dies  during  its  operation,  then  it 
can  be  executed  and  carried  out  without  waiting  for  the 
lapse  of  the  six  months  from  the  date  of  the  executor's 
appointment* 

A  writ  cannot  be  issued  against  an  award  of  arbitrators 
so  long  as  the  award  has  not  been  made  a  Rule  of  Court.^ 

As  a  general  rule  a  writ  should  be  issued  out  of  the  Court 
that  pronounced  the  judgment,®  and  in  the  case  of  an  appeal^ 
out  of  the  Court  where  the  appeal  was  heard.^  But  in  the 
case  of  an  appeal  to  the  Privy  Council  the  writ  on  that 
judgment  should  be  issued  out  of  the  Supreme  Court^  And 
in  an  appeal  from  a  Magistrate's  Court  to  a  higher  Court  the 
writ  may  be  issued  out  of  either  Court.'  A  provision  is  also 
in  force  that  a  writ  may  be  issued  out  of  the  Supreme  Court 


'  Tkmnissenvs.Fleueherj  Wheddon^ 
ondMunnik,  3  E.D.C.,  291. 
«  See  Chapter  "  Arrests:' 


'  f  31*  Ord.  104. 


^n  Reenen  vs.  Pearstm^  I  R., 
236 ;  Du  ToU  and  De  Waal  vs.  Hey- 
dmrych  and  others^  11  S.  C,  197  ;  and 
Falconer  vs.  Drewitt^  9  C.  T.,  546. 


*  Wassenaar,  27,  §§  7  and  8 ;  Merula 
I,  7  :  I  and  a:  and  4,  93,  7,  S,  II ; 
De  Academie,  Chap.  37. 

*  Kersteman,  Chap.  37. 

'  See  Chapter  <*  AppeaU:' 

*  Charter  of  Justice,  $  52. 

*  Soeker  Brothers  vs.  Hamly^  3  C.  T., 
357,  and  see  Chapter  "  Appeals^' 
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on  a  sentence  obtained  in  a  Circuit  Court,  but  not  till  the 
Records  of  the  case  shall  have  been  filed  with  the  R^strar 
of  the  Court^ 

A  writ  may  be  set  aside  by  giving  due  notice  thereof  to 
the  opposite  party,  and  by  setting  forth  the  reasons  or 
grounds  upon  which  it  is  sought  to  set  it  aside.  Good 
grounds^  satisfactory  to  the  Court,  must  be  assigned ;  and 
these  must  depend  upon  the  circumstances  of  each  case. 

Anything  that  can  be  the  subject  of  commerce  can  be 
attached  by  a  writ,  whether  it  is  movable  or  immovable,  or 
whether  there  is  a  doubt  or  controversy  under  which  head  it 
comes,  and  whether  it  be  a  right  in  existence  or  a  futxure 
right,  so  long  only  as  the  future  right  is  certain.  A  person 
may  have  a  future  right  to  a  thing,  but  he  cannot  claim  it 
until  after  the  lapse  of  a  certain  time  or  event  or,  as  it  is 
technically  called,  the  dies  cedit  and  the  dies  veniU  If  he  has 
the  dies  cedit — ^that  is,  if  his  right  to  the  thing  has  already 
vested,  though  his  claim  to  its  use  and  possession  is  post- 
poned— ^he  can  do  with  that  right  what  he  pleases,  subject  to 
the  conditions  of  the  dies  venii,  and  whatever  rights  he  has 
are  vested  also  in  his  creditors,  upon  insolvency!  or  in  execu- 
tion; as,  for  instance,  in  the  case  of  a  fidei  cammissum 
present  or  future,  and  other  rights  by  virtue  of  a  will,  and  the 
like.  If  it  is  doubtful  whether  the  right  can  be  described  as  a 
movable  or  an  immovable  thing,  a  special  order  of  the  Court 
must  be  obtained  to  arrest  the  thing,  or  the  right  to  it,  as,  for 
instance,  usufruct,  or  a  fidei  commissum,  present  or  future,  a 
pension  or  salary,  shares,  scrip,  bonds,  or  a  ship ;  or  debts 
due  to  the  debtor.* 

Crops  on  land,  so  long  as  they  have  not  been  cut,  or  as  it 
is  technically  called  ''gathered,"  belong  to  the  soil  and  are 
part  of  the  immovable  property,  and  cannot  be  attached 
under  a  writ  of  **  goods  and  chattels "  ;  but  when  once  they 
are  cut  or  gathered,  though  still  lying  loose  on  the  land,  they 
become  a  movable,  and  can  be  attached  under  such  a  writ' 
The  rule  is  the  same  as  regards  the  "usufruct"   of  land, 

^  Rule  189.  see  Chapter  **  Arrests,** 

•  HoL  Con.,  Vol.  3,  Cons.  29,  104  •  Zouw  vs.   fVatermeyirf  Trustee  of 

and  lao ;  Menila  4, 95,  7,  §§  3-6 ;  and      Mostert^  i  W.,  36. 
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and  where  the  defendant  has  only  a  usufructuary  right  in 
the  land. 

The  Sheriff  or  his  Deputy  may  sell  by  auction  any  pro- 
perty taken  in  execution  without  taking  out  an  auctioneer's 
licence,  and  without  being  liable  to  an  action  for  prosecution 
for  the  want  of  a  licence.^ 

Besides  the  sum  mentioned  in  the  writ,  and  without  any 
further  instructions,  the  Sheriff  must  levy  sufficient  to  satisfy 
all  the  costs  and  charges  of  the  case,  and  all  the  expenses  in 
and  about  the  execution,  the  levy,  and  the  sale,  and  the 
percentage  chargeable  thereon ;  and  if  there  should  be  any 
surplus  it  must  be  paid  to  the  defendant,  who  is  entitled  to 
an  exact  account,  which  account  shall  be  liable  to  taxation 
by  the  taxing  officer,^  All  sums  levied  or  realised  by  the 
proceeds  of  movable  property  sold  in  execution  must  be  paid 
to  the  Sheriff  or  to  his  Deputy,  who  settles  with  the  plaintiff 
or  his  attorney  and  pays  the  surplus,  if  any,  to  the  defendant.^ 
But  the  proceeds  of  immovable  property  sold  in  execution 
must  be  paid  to  the  Civil  Commissioner  of  the  Cape,  Albany, 
or  Kimberley,  as  the  case  may  be,  according  to  the  Province 
in  which  the  property  is  situated,  and  the  money  is  to  be  paid 
out  by  such  Civil  Commissioner  or  on  the  order  of  the  Sheriff 
or  Deputy-Sheriff  of  such  district  to  the  persons  entitled 
thereto.^  So  long  as  there  are  goods  of  the  defendant  that 
can  be  taken  in  execution  he  cannot  be  sued  for  civil  imprison- 
ment, but  he  should  point  them  out,  and  not  leave  the  task 
to  the  creditors  or  to  the  Sheriff.*  Goods  or  properties  in 
different  districts  must  be  attached  by  the  Sheriff  or  his 
deputies  in  their  respective  districts. 

If  there  are  no  buyers  at  a  sale,  or  the  goods  cannot  be 
sold,  or  no  reasonable  price  be  offered  for  them,  whether 
through  the  chicanery  of  the  plaintiff  or  of  the  defendant,  or 
combination  of  parties,  or  for  whatever  good  cause,  then  the 
Sheriff  should  not  sell  the  property,  but  postpone  the  sale. 
(But  see  exception  above  mentioned,  as  regards  landed 
property.)     To  do  this  can  fairly  be  said  to  be  in  the  interests 

^  Ord.  93  of  1832  and  Act  28  of         *  Act  17  of  1886,  §  9. 

1883,  §  2,  par.  5.  '  Instiuc.  ▼.   d.   Hoove,  art.   194 ; 

*§  II  of  Ord.  37  of  1828.  Merula,   4,  98,    i;  and  see  Chapter 

»  §  II  of  Ord.  37  of  1828.  "  Civil  Imprisonment:' 
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of  the  creditors  as  well  as  those  of  the  defendant  The  goods 
under  such  circumstances  may  be  assigned  to  the  creditor  on 
a  fair  and  reasonable  appraisement  to  the  extent  of  his  claim, 
but  the  defendant  may  within  two  years  thereafter  release 
the  goods  on  payment  of  the  judgment  with  interest  to  date.^ 
I  have  not  been  able  to  find  any  other  authority  in  the 
Roman-Dutch  law  on  this  point  But  the  principle  seems 
never  to  have  been  doubted,  for  though  Merula's  work  was 
published  in  1592,  all  the  commentators  since  (the  last  of 
whom  is  De  Haas,  1705)  are  silent  on  this  point  The  old 
English  law  was  that  the  Sheriff  was  bound  '^  to  find  buyers 
and  return  the  money  into  Court."  But  this  was  overruled 
in  the  case  of  Leader  vs.  Danvers^  decided  on  the  27th 
November,  1798,  in  which  the  principle  adopted  was 

^'  that  when  the  goods  are  removed  into  the  Sheriffs  hands  for  want  of 
purchasers,  and  if  the  plaintiff  was  dissatisfied  with  the  result,  the  latter 
might  set  up  a  purchaser  of  the  goods  himself.'' 

This  decision  was  confirmed  in  the  case  of  Keigktley  vs.  Birch 
and  another,  decided  on  the  19th  February,  18 14,  and  is  the 
last  direct  decision  of  the  English  Courts  upon  the  point, 
though  somewhat  similar  principles  have  been  decided  since. 
The  Court  held  in  the  case  here  last-named  that 

^  the  Sheriff  is  not  justified  in  selling  the  goods  to  the  highest  bidder 
greatly  under  their  value,  and  if  he  cannot  obtain  a  reasonable  price  he 
should  make  return  that  they  remain  on  his  hands  for  want  of  buyers, 
and  that  he  ought  to  wait  for  venditioni  exponas,  the  meaning  of  which 
is  '  sell  for  the  best  price  you  can  obtain.' " 

These  two  cases  accord  with  the  general  principles  of  Merula, 
whose  doctrine  applies  to  movable  as  well  as  to  immovable 
property,  though  by  our  present  local  Rule  the  latter  cannot 
be  sold  below  a  price  to  be  previously  fixed,  and  kept  secret, 
by  the  Sheriff,  except  as  hereinbefore  stated.'  Writs  of 
Circuit  Courts  cannot  be  made  returnable  on  any  other  day 
than  the  first  day  of  the  ensuing  Circuit  Court  for  the  same 
district,  unless  another  day  be  fixed  by  a  Judge ;  *  but  writs 
of  all  other  Courts  may  be  made  returnable  without  an  order 
of  Court  on  any  day  within  reasonable  time.     "  Interest  "  at 

>  Merula,  4,  96,  and  Dig.  42,  i,  15.  '  See  Rules  of  Court  112,  113,  and 

'  I  Bob.  &  Pul.,  359.  114. 

*  Rule  167 
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6  per  cent,  unless  otherwise  mentioned  in  the  judgment,  can 
be  claimed  on  a  writ  from  the  time  mentioned  in  the 
judgment  till  the  day  of  payment  If  no  time  is  mentioned 
the  interest,  if  claimed  in  the  summons,  is  payable  from  the 
date  of  the  summons  a  tempore  morce^  and,  if  not  claimed  in 
the  summons,  from  the  date  of  the  judgment ;  but  in  all 
instances  till  the  day  of  payment  of  judgment.^  But  in  the 
Magistrates*  Courts  the  interest  is  payable  only  to  the  day  of 
the  issue  of  the  writ* 

The  Registrar  of  every  Circuit  Court,  on  the  close  thereof, 
must  transmit  to  the  Sheriff  a  list  of  all  writs  of  execution 
issued  by  him.' 

If  a  defendant  gives  notice  of  his  intention  to  surrender 
his  estate  as  insolvent,  it  stops  all  execution  sales,  unless 
otherwise  ordered  by  a  Judge ;  and  any  proceeds  already 
realised  by  a  sale  in  execution,  but  not  yet  paid  over  to  the 
plaintiff,  must  be  paid  to  the  trustee  of  the  insolvent* 

The  Sheriff  or  his  Deputy  would  of  course  be  liable  in  an 
action  for  damages  for  any  wrong  caused  by  him  to  any 
person.^  But  no  action  can  be  brought  against  him  for  any 
act  of  omission  or  commission  in  the  execution  of  his  office 
after  six  months  from  the  date  of  such  wrong  complained  of.* 

The  Sheriff's  charges,  and  those  of  his  Deputies  or  other 
officers,^  in  the  process  of  execution,  are  regulated  by  the 
341st  and  3S9th  Rules  of  Court. 

No  writ  of  execution  can  be  issued  against  an  unrehabili^  / 
tated  insolvent  in  terms  of  the  127th  section  of  the  Insol.  Ord. 
unless  the  Court  shall   be  satisfied   that  the   insolvent  has 
assets  to  satisfy  the  writ  wholly  or  in  part.^ 


Writ  of  execution^  againsi  goods  and  chattels,  on  a  provisional  sentence* 

(Heading.) 

We  command  you,  that  of  the  goods  and  chattels  of  A.6;  of . .  .  .  you 
cause  to  be  made  the  sum  of  jf  •  .  •  .  sterling  of  lawful  money,  with  the 

^  See  Chapter  "SummonsesJ^  of  1886,  §  11. 

•Act    20   of    1856,    Rule    27,    to  * /fill  vs.  Fan  der  B}fi,  B,  for  1S69, 

Schedule  B.  p.  126 ;  Olividr  vs.  Keating^  I  F.,  102. 

•  Rule  186.  •  Act  17  of  1886,  §  8. 

*  Sptller^     Smith's      Trustees     vs.  '  Re  Boltman,  10  C.  T.,  367;  Ibid, 
Stewart^  3  S.,  364  ;  ReBuys^  5  E.D.C.,  17  S.  C,  271. 

247 ;  Act  38  of  1884,  §  2,  and  Act  17 
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interest  from  the  •  •  .  .  day  of  •  •  •  .  to  the  day  of  payment,  which  CD. 
of  •  ...  y  by  sentence  of  the  Supreme  Coart  of  our  said  Colony,  bearing 
date  the  .  •  •  •  day  of  •  •  • .,  recovered  provisionally  against  the  said  A.B., 
together  with  the  sum  of  ;£  •  •  •  .  sterling  and  twentyone  shillings  in 
addition  in  case  the  defendant  shall  require  security  ^^de  restituendo^ 
for  the  costs  and  charges  of  the  said  CD.  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  A.6.  is  convicted,  as  appears  to  us  of 
record ;  and  have  that  money  before  the  Justices  of  our  said  Cotut,  at 
Cape  Town,  on  the  .  •  .  •  day  of  .  •  .  .,  to  be  rendered  to  the  said  CD.- 
upon  sufficient  security  being  given  by  the  said  CD.  for  the  restitution 
thereof,  if  in  the  principal  case  the  said  sentence  be  reversed.  And  have 
here  this  writ. 
Witness,  &c. 


Registrar  of  the  Supreme  Court. 


Plaintiff's  Attorney. 

{Note. — ^Any  alias  or  fluries  writ  to  be  in  a  form  similar  to  the  form 
herewith,  only  inserting  after  the  words, ''  We  command  you,"  the  words, 
"  as  before  commandedJ*) 

Writ  of  execution  on  a  final  sentence, 
(Heading.) 

We  command  you,  that  of  the  goods  and  chattels  of  A.6.  of 

you  cause  to  be  made  the  sum  oi£  •  •  .  .  sterling  of  lawful  money,  with 
interest,  from  the  •  .  .  •  day  of  •  ...  to  the  date  of  payment,  which  CD, 
of  .  .  .  .,  by  sentence  of  the  Supreme  Court  of  our  said  Colony,  bearing 
date  the  ....  day  of .  •  .  .,  recovered  against  the  said  A.6.,  together 
with  the  sum  of  ;£  .  •  .  .  sterling,  for  the  taxed  costs  and  charges  of  the 
said  CD.  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
^  said  A.B.  is  convicted,  as  appears  to  us  of  record ;  and  have  that  money 
before  the  Justices  of  our  said  Court  at  Cape  Town,  on  the  .  •  •  •  day  of 
•  •  •  .,  to  be  rendered  to  the  said  CD. 

And  have  then  there  this  writ  with  whatsoever  you  have  done 
thereupon. 

Witness,  &c. 

Writ  of  execution  against  ^^ goods  and  chattels  ^^  generally ,  and  against 

"  landed  prof  erty  "  specially  mortgaged, 

(Heading.) 

We  conunand  you,  that  of  the  goods  and  chattels  of  A.6.  you  cause 
to  be  made  the  sum  of  ;f  .  .  .  .  sterling  of  lawful  money,  with  interest 
from  the  ....  day  of  ....  to  the  day  of  payment,  which  CD.  of  •«  • ., 
by  sentence  of  the  Supreme  Court  of  our  said  Colony,  bearing  date  the 
....  day  of .  .  • .  recovered  provisionally  against  the  said  A.6.,  together 
with  the  sum  o{  £  ,  .  ,  .  sterling,  and  twenty-one  shillings  in  addition, 
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in  case  the  defendant  shall  require  security  ^^de  nstituendo^  for  the 
taxed  costs  and  charges  of  the  said  CD.  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  A.6.  is  convicted  as  ai^ears  to  us  of 
record  ;  and  have  that  money  before  the  Justices  of  our  said  Court  at 
Cape  Town,  on  the  ....  day  of  .  .  .  .,  to  be  rendered  to  the  said  CD. 
upon  sufficient  security  being  given  by  the  said  CD.  for  the  restitution 
thereof,  if  in  the  principal  case  the  said  sentence  be  reversed.  And  if 
no  goods  and  chattels  be  found,  or  not  sufficient  to  satisfy'  the  exigency 
of  this  writ,  then  we  command  you  that  you  attach  certain  landed 
property  by  the  above  sentence  specially  declared  executable,  which 
^operty  is  described  as  follows  \—{for  tnstattce)  a  certain  farm  called 
....  situate  in  the  district  of  ....  in  extent ....  morgen  ....  and  .... 
roods,  more  fully  described  in  the  deed  of  transfer  of  the  said  A. 6.  dated 
the  ....  day  of ...  . 

And  have  then  there  this  writ  with  whatsoever  you  have  done 
thereupon.  .  .  .  »  . 

Witness,  &c. 

Writ  of  execution  against  immovable  property  only, 

(Heading.) 

We  command  you,  that  you  attach  the  farm  .  .  .  .,  situate  in  the 
district  of . . . .,  the  property  of  A.  6.  of .  .  .  .  more  fully  described  in  the 
deed  of  transfer  in  his  favour,  bearing  date  the  ....  day  of  ...  . 
And  which  said  farm  was  by  sentence  of  the  Supreme  Court  of  our  said 
Colony,  bearing  date  the  .  •  •  .  day  of .  .  . .,  specially  declared  executable 
to  satisfy  the  sum  of  ;^  .  .  .  •  sterling  of  lawful  money,  with  the  interest 
thereon  at  the  rate  of  .  .  .  .  per  cent,  per  annum  from  the  ....  day  of 
....  to  the  day  of  payment  which  CD.  of  .  .  .  .,  by  the  said  sentence, 
recovered  provisionally  against  the  said  A.B.t  together  with  the  sum  of 
;£....  sterling,  and  twenty-one  shillings  in  addition,  in  case  the 
defendant  shall  require  security  ^^ de  restituendo^  for  the  taxed  costs 
and  charges  of  the  said  CD.  by  him  about  his  suit  in  that  behalf 
expended^  whereof  the  said  A.6.  is  convicted,  as  appears  to  us  of  record  : 
and  have  that  money  before,  &c.  (Conclude  as  in  other  writs  in  pro- 
'visional  sentence  cases.) 

Writ  of  execution  against  money  arrested, 

(Heading.) 

We  command  you,  that  of  the  money  in  the  hands  of  the  ...  .  Bank 
to  the  credit  of  A.B.  of  .  .  .  .,  arrested  at  the  suit  of  CD.  of  ....  by 
order  of  this  Honourable  Court  on  the  ....  day  of .  .  .  .,  you  attach  the 
sum  oi  £  .  ...  sterling,  which  the  said  CD.,  by  sentence  of  the  Supreme 
Court  of  our  said  Colony,  bearing  date  the  ....  day  of  .  .  .  .,  recovered 
against  the  said  A.B,,  with  the  interest  thereon  from  the  ....  day  of 
....  to  the  day  of  payment,  together  with  the  sum  of  ;^  .  ,  .  .  sterling, 
being  the  taxed  costs  and  charges  of  the  said  CD.,  &c.  (as  above). 
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Writ  of  execution  against  movables  specially  pledged. 
We  command  you  that  you  attach  certain  (here  describe  them ;  for 
instance)  12  leaguers  of  wine,  13  hogsheads  of  brandy,  in  the  store, 

No ,  Burg  Street,  Cape  Town;  and  14,000  sheep,  150  horses,  36 

oxen,  3  wagons,  3  carts  in  the  custody  of  A.B.  on  the  farm  ....  in 

the  district  of.  •  .  .,  all  the- property  of  CD ef  .• .  •  . :  and  which 

property,  goods  and  articles  were  specially  pledged  by  CD.  to  E.F.  of 
....  by  bond  bearing  date  the  ....  day  of  ....  for  the  sum  oi£  ...» 
sterling,  and  for  which  said  sum  the  said  E.F.  has  obtained  judgment 
against  the  said  CD.  on  the  ....  day  of  ....  in  our  Supreme  Court, 
with  the  interest  thereon  at ...  .  per  cent,  from  the  .  •  •  •  day  of  •  •  .  .» 
together  with  the  sum  oi£  .  .  .  .  sterling  for  the  taxed  costs  and  charges 
of  the  said  E.F.,  &c.  (as  above). 


Writ  for  costs  only. 
(Heading.) 

We  conmiand  you  that  of  the  goods  and  chattels  of  A.B.  of  ...  . 
you  cause  to  be  made  the  sum  of  ;£  •  .  .  .  sterling,  being  the  taxed  costs 
and  charges  incurred  by  CD.  of  •  .  .  .,  in  and  about  a  suit  wherein  he 
was  the  (plaintiff),  and  the  said  A.B.  was  the  (defendant) ;  and  which 
said  costs  the  said  A.B.  is  by  sentence  of  the  Supreme  Court  of  our  said 
Colony,  bearing  date  the  ....  day  of . .  • .,  condemned  to  pay,  as  appears 
to  us  of  record ;  and  have  that  money  before  the  Justices  of  our  said 
Cotut,  at  Cape  Town,  on  the  .  •  •  •  day  of  ....  to  be  rendered  to  the 
said  CD. 

And  have  there  this  writ. 

Witness,  &c. 


Registrar  of  the  Supreme  Court. 


Plaintiff's  Attorney. 


Circuit  Court  writ  of  execution. 

(Heading.) 

We  command  you  that  of  the  goods  and  chattels  of  A.B.  of  .  .  .  .,. 
you  cause  to  be  made  the  sum  of  ;£  .  .  •  .  sterling,  with  interest  thereon 
from  the  ...  .  day  of  ....  to  the  day  of  levy,  which  CD.  of  •  .  .  .,  in 
our  Circuit  Court  holden  in  and  for  the  district  of  .  ...  in  this  Colony^ 
on  the  ...  .  day  of .  .  .  .,  before  the  Honourable  E.F,,  one  of  the 
Judges  of  our  said  Colony,  recovered  provisionally  by  a  sentence  of  our 
said  Circuit  Court  against  the  said  A.6.,  together  with  the  sum  oi£  ...» 
sterling,  for  the  costs  and  charges  of  the  said  CD.  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the  said  A.B.  is  convicted,  as  appears 
to  us  of  record.  And  have  you  that  money  before  the  Justices  of  our 
Supreme  Court,  at  Cape  Town,  on  the  •  •  •  •  day  of  ...  .  next,  to  be 
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rendered  to  the  said  CD.  upon  sufficient  security  to  be  given  by  the 
plaintiff,  for  the  restitution  thereof,  if  in  the  principal  case  the  said 
sentence  be  reversed. 

And  have  then  there  this  writ. 

Witness  :  the  Honourable  E.F.,  one  of  the  Judges  of  our  said  Colony 
at  ....  •  the  .  •  .  •  day  of  •  •  •  • 

Registrar  of  Circuit. 
Plaintiff's  Attorney. 

Notice  of  motion  for  the  release  of  goods  wrongly  attached  on  the  ground 

that  they  do  not  belong  to  the  defendant, 

(Heading.) 

A.B.  vs,  H.I.,  in  his  capacity  as  the  High  Sheriff : 

and  CD.  &  E.F. 
Gentlemen, 

Take  notice  that  this  Honourable  Court  will  be  moved  on  ...  . 
day  of ....  at  I  o  o'clock  in  the  forenoon,  on  behalf  of  the  above  applicant, 
for  an  order  discharging  the  attachment  of  certain  lo  horses,  50  oxen, 
and  20  she-asses,  made  by  the  said  Sheriff  on  the  ....  day  of ...  .  last 
past  by  virtue  of  a  writ  of  execution  against  the  goods  and  chattels  of 
the  said  E.F.,  in  pursuance  of  the  judgment  of  this  Honourable  Court 
given  on  the  ....  day  of  ....  in  a  suit  wherein  the  said  CD.  was 
plaintiff  and  the  said  E.F.  was  the  defendant,  on  the  ground  that  the 
said  animals  are  the  bond  fide  property  of  the  said  applicant,  and  that 
the  said  defendant  has  no  ownership  whatever  in  them. 

And  further  why  you  shall  not  be  ordered  to  pay  the  costs  of  this 
application. 


Cape  Town  ....  day  of  ...  . 


To  H.I.,  CD.,  &  E.F. 

the  above  Respondents. 


Yours,  &c. 

Applicant's  Attorney. 


Affidavit  in  support, 
(Heading  as  aboye.) 

I,  A.B.,  of  .  .  .  .,  make  oath  and  say  : — 

1.  That  on  the  ....  day  of  ....  the  High  Sheriff  attached  certain 
10  horses,  50  oxen,  and  20  she-asses,  by  virtue  of  a  writ  of  execution 
directed  against  the  goods  and  chattels  of  E.F.  of . .  .  .,  in  a  suit  wherein 
the  latter  was  the  defendant  and  CD.  of  .  .  .  .  was  the  plaintiff. 

2.  I  say  that  the  said  animals  are  mine  and  never  were  the  property 
of  the  defendant.  That  owing  to  the  drought  in  the  month  of ...  .  last, 
on  my  farm  ....  in  the  district  of  .  .  .  .,  where  the  animals  used  to  run, 
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I  had  made  an  arrangement  with  the  defendant  that  if  he  would  allow 
me  to  graze  the  said  animals  on  his  said  farm,  during  the  months  of ... . 
and  .  .  .  .,  I  would  in  return  allow  him  to  graze  all  his  cattle^  whatever 
number  he  may  have,  during  the  winter  season  on  my  said  farm,  as 
owing  to  the  severe  frosts  and  cold  weather  his  farm  is  unsuited  for 
cattle  in  winter. 

3.  That  in  pursuance  of  this  arrangement  I  sent  the  said  animals  to 
his  said  fium  in  charge  of  a  herd,  who  was  also  to  look  after  them  there, 
but  that  after  a  few  days  the  herd  deserted,  and  on  my  offering  to  send 
another  herd  the  defendant  said  it  was  not  necessary  as  the  animals 
could  run  with  his  catde. 

4.  I  say,  lastly,  that  I  have  done  nothing,  and  that  nothing  has 
happened,  to  deprive  me  of  the  ownership  in  the  said  animals,  and  that 
they  are  not  liable  to  be  attached  in  the  said  suit. 

Sworn,  &c. 

Another:  to  set  aside  the  attachment  on  the  ground  that  the  animals  have 

been  duly  pledged, 

(Heading.) 

Follow  the  previous  notice  to  the  end  of  the  words  ''  on  the  ground," 

and  then  proceed,  ''that  the  said  animals  have  been  duly  pledged  by 

virtue  of  a  certain  notarial  bond  by  the  said  £.F.  to  the  said  applicant, 

passed  before  the  Notary  Public  •  •  •  •  on  the  .  •  •  .  day  of  •  •  •  •  for  the 

sum  Qi£  ,  .  .  .  sterling,  which  said  bond  has  been  duly  registered,  and 

''  the  animals  were  duly  deUvered  to  the  said  applicant,  who  has  ever 

''  since  retained  possession  thereof." 

And  further,  &c. 

Affidavit  in  support, 

1.  Take  clause  i  of  previous  affidavit. 

2.  That  on  the  ...  .  day  of  •  •  •  •  the  said  £.F,  passed  a  notarial 
bond  before  the  Notary  Public  •  .  .  •  in  my  favour  for  the  sum  of 
j^  . . . .  sterling,  being  for  {state  cause  ofdebt^for  instance)  money  lent  and 
advanced  to  him,  for  the  security  of  which  he  pledged  the  said  animals 
and  on  the  same  day  made  delivery  thereof  to  me,  and  I  have  ever  since 
retained  possession  of  them. 

3.  That  when  the  said  Sheriff  attached  the  said  animals  they  were  on 
my  farm  «  .  .  •  in  the  district  of  •  .  •  •  and  in  my  lawful  possession. 

4.  That  the  said  bond  is  still  unpaid  and  that  until  it  is  paid  the 
animals  are  not,  under  the  circumstance  hereinbefore  mentioned,  liable  to 
attachment  at  the  suit  of  another  party. 

Sworn,  &c. 


4.k 
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(Note. — The  following  Instructions  and  Conditions  of  Sale  I  obtaifud 
from  the  High  Sheriff.) 


Instructions  to  be  observed  by  Commissioturs  of  the  Court  in  selling  real 
property  under  attachment,    (Rules  of  Court  112^/  seq,) 

1.  The  selection  of  the  auctioneer  rests  with  the  Commissioner.  If 
there  is  no  auctioneer  available  the  property  may  be  sold  by  the 
Commissioner  himself,  or  by  some  one  in  his  presence  or  under  his 
instructions. 

2.  The  annexed  are  the  detailed  conditions  which  should  be  read  out 
at  the  opening  of  the  sale. 

3.  The  remuneration  of  the  auctioneer  is  one  per  cent,  on  the  purchase 
price  if  there  is  a  sale  with  a  minimum  oi  £1  is, ;  or  such  sum  as  is 
payable  by  established  local  custom  if  there  is  no  sale,  not  exceeding 

£1  iJ. 

The  Special  Commissioner  is  entitled  to  a  fee  of  from  £1  is.  to 

£3  3^*  (according  to  the  magnitude  of  the  sale)  and  travelling  expenses 

on  the  public  service  scale  if  the  sale  is  held  in  the  country. 

4.  The  reserve  price  (Rule  1 1 5)  must  on  no  account  be  opened  until 
the  biddings  are  closed. 

5.  If  the  highest  bid  exceeds  the  reserve  the  bidder  should  (unless  he 
elects  to  pay  cash)  be  -required  to  sign  the  conditions  of  sale  with  his 
sureties. 

The  conditions  should  be  stamped  with  a  2s.  stamp  (payable  by  the 
purchaser)  as  an  act  of  suretyship. 

6.  If  the  highest  bid  is  below  the  reserve  price,  the  bidder  should  be 
asked  whether  he  desires  his  bid  reported  for  acceptance  by  the  plaintiff 
and  the  Court.  If  he  does,  he  and  his  sureties  should  sign  the  conditions 
of  sale. 

7.  The  conditions  when  signed  should  at  once  be  returned  to  the  High 
Sheriff,  together  with  all  the  documents  which  have  been  forwarded  to 
the  Special  Commissioner  for  the  purposes  of  the  sale. 

8.  The  purchaser  may  if  he  wishes  pay  cash.  If  he  does  the  amount 
should  forthwith  be  deposited  in  the  Standard  Bank  to  the  credit  of  the 
High  Sheriff  "  for  transfer  to  Cape  Town,"  and  the  duplicate  deposit 
receipt  forwarded  to  the  High  Sheriff. 

9.  If  there  is  a  house  on  the  property  sold,  the  purchaser's  attention 
should  be  called  to  the  condition  requiring  him  to  insure  it. 

10.  The  purchaser  should  be  informed  that  he  must  obtain  transfer 

through  Messrs ,  the  Government  Attorneys,  Cape  Town,  to  whom 

should   be    sent  the  receipts    for  transfer  duty,  quitrent   and   arrear 
Divisional  Council  rates. 

1 1.  In  order  to  facilitate  the  payment  of  transfer  duty  the  declaration 
of  seller  should  be  made  at  once  by  the  Special  Commissioner  before 
whom  the  sale  is  held  and  handed  to  the  purchaser  or  his  agent  No 
power  of  attorney  to  effect  transfer  is  necessary. 
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12.  Receipts  for  all  payments  made  locally  should  be  forwarded  to  the 
High  SherifTs  office. 

13.  The  Special  Commissioner  and  the  auctioneer  are  both  prohibited 
from  purchasing  at  these  sales. 


Conditions  of  Sale, 

1.  The  highest  bidder  to  be  the  purchaser,  subject  to  the  reserve 
price  affixed  under  the  1 13th  Rule  of  Court ;  and  if  any  dispute  arise  as  to 
any  bid  the  property  to  be  put  up  again. 

2.  The  purchaser  shall  pay  2  per  cent.  Government  and  Auctioneer's 
dues  in  cash.  He  shall  also  pay  4  per  cent,  transfer  duty,  the  expense 
of  the  deeds  of  transfer  and  mortgage,  stamps,  and  any  other  expenses 
necessary  to  complete  transfer,  including  all  arrear  rates  due. 

3.  The  purchase  money  shall  be  paid  at  the  Sheriffs  office,  Cape 
Town,  in  •  •  .  •  instalments,  «  .  «  .  months  respectively  from  the  day  of 
sale,  together  with  interest  thereon  at  6  per  cent  per  annum. 

4.  Immediately  after  the  property  is  declared  to  be  sold  the  purchaser 
shaU  either  pay  to  the  ....  the  whole  of  the  purchase  money,  together 
with  the  2  per  cent.  Government  and  auction  dues,  or  otherwise  produce 
two  sureties  to  the  satisfaction  of  the  .  .  •  .,  who,  together  with  the 
purchaser,  are  to  sign  the  conditions  of  sale,  and  to  bind  themselves  as 
sureties  for  the  due  payment  of  the  purchase  money,  with  the  interest 
thereon  in  the  manner  above  mentioned ;  failing  which,  the  property  will 
be  put  up  again  at  the  expense  and  risk  of  the  defaulter. 

5.  After  payment  of  the  first  instalment  of  the  purchase  mone>',  the 
transfer  shall  be  effected  in  due  form  to  the  purchaser,  and  at  the  time 
of  the  transfer  the  purchaser  shall  pass  a  bond  specially  hypothecating 
the  property  for  the  residue  of  the  purchase  money  with  interest,  and 
shall  also  insure  the  property  for  not  less  than  *  •  •  .,  and  shall  cede  the 
policy. 

6.  The  property  is  sold  as  represented  by  the  title  deeds  and 
diagram,  the  Sheriff  not  holding  himself  liable  for  any  deficiency  that 
may  be  found  to 'exist,  and  renouncing  all  excess.  The  property  is  also 
sold  subject  to  all  8er\'itudes  and  conditions  specified  in  the  deed  of 
transfer. 

7.  The  property  to  be  at  the  risk  of  the  purchaser  from  the  time 
of  sale. 
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CHAPTEB  IX. 

ON  CrVTL  IHFBIBONMSNT. 

Civil  imprisonment  may  be  defined  as  the  confinement  of  a 
person  in  a  public  gaol  for  not  paying  a  judgment  debt  or 
any  other  sum  of  money  he  is  ordered  to  pay ;  or  for  not 
doing  any  other  act,  thing,  or  deed  ordered  by  the  Court 

It  is  divided  into  two  kinds :  (i)  Where  a  person  is  con- 
demned to  pay  a  certain  sum  of  money,  by  way  of  debt, 
damages,  or  costs ;  and  (2)  where  a  person  is  ordered  to 
debate  an  account,  to  settle,  to  deliver,  to  render  something, 
or  to  do  any  other  act,  fact,  thing,  or  deed  ordered  by  the 
Court.  This  is  technically  called  ad  prcestandum  factum^ 
and  its  refusal  may  also  be  regarded  as  a  "  contempt  of 
Court,*'  in  which  case  it  becomes  criminal. 

Before  discussing  the  practical  effect  of  these  two  kinds  of 
orders  it  will  be  necessary,  so  as  to  present  the  whole  sub-^ 
ject  in  one  view,  briefly  to  state  the  history  of  civil  imprison-, 
ment,  and  the  sources  from  which  our  law  thereon  is  derived. 

From  the  earliest  period  of  the  world's  history  the 
creditor  seemed  to  say  to  his  debtor  what  he  still,  subject 
to  certain  conditions,  says  to  him  to-day,  "your  money  or 
your  body  " ;  and  therefore  the  rule,  from  of  old,  came  to  be 
established  that  "whoever  has  no  money  or  goods  must 
suffer  in  his  body,"  as  "otherwise,"  say  some  later  writers, 
"those  who  had  not  would  freely  commit  all  kinds  of 
roguery."  ^ 

Thus  by  the  Mosaic  legislation  (from  about  B.c.  1491) 
the  debtor  was  bound  to  sell  himself  as  a  bondsman  to  his 
creditor  if  he  could  not  pay  him,  but  he  was  to  be  released 

'  Loenius  94. 
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at  the  seventh  year,  or  at  the  jubilee  ;  and  in  the  Sabbatical 
year  there  was  a  general  remission  of  all  debts,  but  this  pro- 
vision did  not  apply  to  a  foreigner ;  and  again  in  later  times 
(from  about  B.C.  895)  not  only  must  the  debtor,  but  also  his 
children,  serve  the  creditor  till  he  was  paid.^ 

But  Professor  van  der  Keessel  says  '  ^  that  justice  is  not 
administered  in  Holland  according  to  the  laws  of  Moses.'" 
This  may  be  strictly  true  in  the  sense  that  the  law  of  Moses 
has  never  been  formally  adopted  in  Holland,  just  as  some 
writers  on  the  English  law  say  that  ^'  the  law  of  Rome  is  not 
in  force  in  England,"  because  never  formally  adopted  there  ; 
yet  there  are  many  instances  where  the  law  of  Holland  is  the 
same  as  the  law  of  Moses,  and  the  law  of  England  the  same 
as  the  law  of  Rome.  As  the  Mosaic  preceded  the  Dutch 
legislation,  and  the  Roman  the  English,  we  must  conclude 
that  both  England  and  Holland,  though  they  are  too  proud 
to  admit  it,  have  copied  from,  or  have  been  very  largely 
influenced  or  (if  I  may  be  pardoned  the  expression)  have 
been  wonderfully  inspired  by,  the  legislation  of  their  prede- 
cessors named.  But  the  law  of  Holland  is  admitted  to  be 
derived  from,  and  for  the  greater  part  still  is  the  same  as,  the 
Roman  law;  and  though  both  England  and  Holland  have, 
independently  of  each  other,  legislated  upon  the  subject  of 
civil  imprisonment,  they  have  sailed  remarkably  close  to 
the  law  of  the  Twelve  Tables,  which,  in  turn,  contain  some  of 
the  very  words  of  the  Mosaic  code.  Thus  both  countries  at 
one  time  had  this  law:  "The  debtor  was  formerly  the 
bondsman,  or  slave,  of  his  creditor,"  and  he  had  to  "  work  for 
his  creditor  till  his  debt  was  paid."  ^ 

The  doctrine  of  the  Roman  law  was  that  the  debtor  was 
adjudged  to  his  creditor,  whose  slave  he  became,  and  who 
had  the  right  of  life  and  death  over  him.  Aulus  Gellius  has 
described  the  process  of  enforcing  a  debt  according  to  the 
law  of  the  Twelve  Tables.*  But  for  the  purpose  of  this 
Chapter  it  is  unnecessary  to  go  into  the  history,  process,  and 

^  Exodus   xxi.    2 ;    Leviticus   xxv.  Vol.  3,  p.  68x,  Ed.  5 ;  and  Hunter's 

3^55  ;   Deuteronomy  xy.  i~I2  \  and  Roman  Law,  pp.  876-^5. 

2  Kmgs  iv.  I.  *  Gaius,  by  Tomkins  and  Lemon, 

'  Thesis  4.  2,  27  and  notes. 


'  See  also  Stephen's  Law  of  England, 
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practical  effects  of  the  Addictioy  Nexum^  and  Manus  Injectioy 
to  which  the  Roman  debtor  was  subject  These  terms  are 
elaborately  treated  of  under  their  proper  headings  by  that 
eminent  scholar  the  late  Mr.  George  Long,  in  ''  Dr.  Smith's 
Larger  Dictionary  of  Greek  and  Roman  Antiquities  ; "  suffice 
it  to  Say  that  the  whole  of  the  third  of  the  Twelve  Tables 
treats  of  civil  imprisonment,  and  is  as  follows  ^ : — 

"  I.  In  case  of  debt,  either  upon  confession  or  judgment^ 
the  debtor  shall  have  30  days'  grace. 

''  2.  That  term  having  expired,  the  plaintiff  shall  have  the 
manus  injectio  (a  species  of  actio  legis  or  execution  of  final 
process)  to  bring  the  debtor  before  the  Magistrate. 

"3.  If  the  debt  is  not  paid,  or  {vindex)  surety  provided, 
the  creditor  shall  take  the  debtor,  put  him  in  chains  or  into 
the  stocks,  the  weight  of  the  chains  not  to  exceed  fifteen 
pounds,  but  less  at  the  creditor's  will. 

-'4.  The  debtor  shall  be  at  liberty  to  live  as  he  thinks  fit, 
provided  it  be  at  his  own  expense.  In  the  event  of  his  being 
unable  to  provide  his  own  nourishment,  the  creditor  in  whose 
custody^he  is  shall  supply  him  with  at  least  one  pound  of 
bread  daily. 

"5.  Provision  relating  {a)  to  the  right  of  compromise; 
{b)  to  the  debtor's  captivity  in  default  of  compromise  within 
60  days,  and  to  his  production  during  this  interval  in  the 
comitium  on  three  successive  market  days,  and  the  public 
declaration  of  the  amount  in  which  he  was  condemned. 

"  6.  Provision  allowing  the  creditor  after  the  third  market  • 
day,  he  not  being  paid,  either  to  put  his  debtor  to  death' 
or  to  sell  him  to  any  stranger  resident  beyond  the  Tiber, 
which,  in  the  case  of  there  being  several  creditors,  enacts  as 
follows :  *  After  the  third  market  day,  his  body  may  be  divided. 
Anyone  taking  more  than  his  just  share  shall  be  held 
guiltless.'" 

The.  meaning  of,  the^  words  capite  pcenas  luito  *  •«  and 
•  • « partis  secantOf  towards  the  concluding  part  of  this  third 
table,  has  given  rise  to  much  discussion  among  the  writers 
on  civil  law.     President  Bynkershoek  says  these  words  "  must 

'  *  A  facsimile  of  the  origiDal  may  be      lation   here   given  is   from  Ortolan's 
$een  in  Menila  4, 98,  i,  4.    The  trans-      History  of  the  Roman  Law,  p.  .105. 
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be  understood  differently  from,  and  in  a  softer  sense  than,  the 
meaning  generally  ascribed  to  them  by  the  ancient  civilians," 
and  a  host  of  eminent  writers  agree  with  him.  He  says  that 
**  the  creditors  were  entitled  to  divide,  not  the  body,  but  the 
price  of  the  insolvent  debtor."  ^  But  this  opinion  cannot  be 
reconciled  with  the  obvious  meaning  of  the  words,  and  if  we 
bear  in  mind  that  in  the  early  days  of  Rome  the  debtor  might 
be  compelled  to  work  out  his  debt  or  be  adjudged  a  slave, 
and  that  slaves  could  be  put  to  death  at  pleasure  by  their 
masters  without  any  lawful  cause  or  trial,  or  sold  into  a 
foreign  country,  in  order,  as  was  alleged,  that  the  city  might 
be  freed  from  them ;  or  that  if  the  debtor  had  several 
creditors  he  was  adjudged  to  them  all,  and  if  they  could  not 
agree  as  to  the  division  of  labour  of  the  debtor's  person  there 
was  no  possible  means  of  settling  their  conflicting.  (:l^ims 
except  by  the  division  of  the  body  among  them,  and  that  the 
strict  letter  of  the  law  certainly  allowed  him  to  be  cut  iir 
pieces  by  his  creditors  and  his  body  to  be  shared  betweea 
them  in  proportion  to  their  debts ;  that  the  Romans  had  no 
prison  for  debtors,  but  every  creditor  was  his  own  gaoler ; 
{indeed  we  have  it  on  the  authority  of  Livy  *  that  Appius 
Claudius,  one  of  the  Decemvirs,  had  a  prison  specially 
constructed  for  his  debtors) :  I  say  that  if  all  these  things  are 
borne  in  mind,  it  is  not  inconsistent  with  the  history  of  the 
period  when  the  Twelve  Tables  were  written,  and  with  the 
spirit  of  the  old  Roman  law  upon  this  point,  that  the  debtor's 
body  should  be  cut  into  pieces  to  satisfy  the  demands  of  his 
unrelenting  creditors.^  That  we  find  no  case  recorded  of  such 
aif  incident  as  to  the  actual  cutting  up  of  the  debtor's  body 
among  his  creditors  is  no  justification  for  the  view  held  by 
those  writers  who  side  with  Bynkershoek, 

In  course  of  time,  however,  the  master's  power  of  life  and 
death  over  those  who  became  his  slaves  was  taken  away  and 
the  condition  of  the  slave  was  very  much  ameliorated,  but 
otherwise  the  rights  of  creditors  over  the  persons  of  their 
debtors  remained  as  established  by  the  Twelve  Tables,* 

'  Obfi.  Jiir.  Rom.  f,  I.  clopsedw  Britaxmica. 

*  3,  f  57.  ^  Consult  Gibbon's  Decline  and  Fall 

'  Seeaho  the  article  "Civil  Law,"  of  the  Roman  Empire,  Chapter!^  and 

by  the  late  George  Long,  in  the  Ency-  44. 
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But  even  in  Holland,  in  early  days,  the  debtor  was  handed 
over  to  his  creditor,  who  detained  him  until  he  had  paid  his 
debt  The  Counts  of  Holland  from  time  to  time,  between 
the  years  1245  and  1412,  issued  charters  or  mandates  (hand- 
vesten)  upon  the  subject  of  the  imprisonment  of  debtors  in 
their  respective  towns,  but  all  more  or  less  in  the  same  terms 
as  that  of  Count  William  H.,  who  on  the  28th  January,  1252, 
granted  a  charter  for  the  city  of  Dordrecht,  in  which  are 
these  words  :  ^^  If  the  debtor  has  nothing  wherewith  to  pay  (Ids 
debt)  we  ought  to  Iiand  his  person  to  his  creditor^ 

Two  years  later,  namely,  in  1254,  the  same  Count  granted 
a  charter  for  Alkmaar,  in  which  appears  the  following  clause, 
and  which  was  generally  adopted  by  the  other  cities  and 
states,  and  thus  became  the  law  of  the  whole  of  Holland  : — 

''«••«  that  if  the  debtor  against  whom  there  is  a  judgment  cannot 
pay  his  creditor,  the  judge  condemns  him  into  the  custody  of  the 
messenger  (of  the  Court)  for  two  weeks,  and  during  that  time  he  is  to 
be  fed  by  the  messenger,  and  after  the  two  weeks  the  judge  condemns 
him  into  the  hands  of  his  creditor,  who  is  to  feed  him  but  not  to  do  any 
injury  to  his  body,  and  who  shall  retain  him  till  he  shall  have  paid  him, 
or  till  he  shall  be  released  by  his  creditor."  ^ 

According  to  this  charter  the  creditor  had  and  retained 
the  custody  of  his  debtor,  and  of  course  could  confine  or 
detain  him  where  he  pleased,  which  was  generally  in  a  private 
house.  It  was  not  till  the  year  15 10  when,  owing  to  the 
great  abuse  till  then  obtaining  of  the  practice  of  confining 
debtors  in  private  dwellings  selected  by  the  creditor,  this  law 
was  altered  ;  and  it  was  enacted,  and  several  times  thereafter 
renewed,  that  without  any  exception,  whether  rich  or  poor, 
whether  for  arrest  or  civil  imprisonment,  the  defendant  shall 
at  once  be  sent  to  the  castle,  or  prison  of  the  Court,  which  in 
later  times  was  called  the  ** debtors*  prison."*  With  us,  in 
this  Colony,  the  place  of  confinement  is  called  the  "  Debtors' 
Ward,"  and  is  in  the  public  gaol  where  the  defendant  has  to 
be  incarcerated.' 

But  the  shifting  of  the  debtor  from  the  creditor's  own 

*  Regtsgeleerde    Observatien,    Vol.  *  Placaaten    of    17th    July,    1510, 

2,  Oba,  100;  GuL  Grotii.  Isag.,    i,      G.P.B.,  Vol.  3,  p.  653,  §  39;  and  of 
7,  24.  13th  October,  1747,  Vol  7,  p.  934. . 

'  See  also  Ord.  No.  24  of  1847. 
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private  prison  to  the  public  gaol,  though  it  was  clearly  to  the 
advantage  of  the  former,  did  not  alter  his  liability  for  the 
debt,  or  the  period  of  the  imprisonment  The  advantage 
he  gained  was  a  more  regular  and  certain  supply  of  food, 
freedom  from  punishments  and  hardships  at  the  hands  of  his 
creditor,  and  freedom  from  work  while  in  the  public  gaol ; 
whereas  while  in  the  power  of  his  creditor  he  had  to  work  for 
him  and  thus  reduce  his  debt^ 

In  addition  to  the  charters  above  mentioned  of  1252  and 
1254,  we  have  the  following : — By  the  instructions  of  the  Court 
of  Holland  of  30th  August,  1 531,*  it  was  decreed  that  if  the 
defendant  failed  to  "satisfy  a  judgment,"  he  was  to  be  appre- 
hended and  taken  to  the  nearest  town,  or  other  secure  place, 
and  there  to  be  detained  "  by  the  order  and  at  the  cost  of  the 
plaintiff."  By  the  Ampliatie  of  the  Court  of  21st  December, 
1579,^  it  was  decreed  that  **  the  defendant  shall  remain  in  prison 
till  he  shall  have  fully  satisfied  the  plaintiff '*  By  the  instruc- 
tions of  the  Hooge  Raade  of  the  31st  of  May,  1582,*  "/A^ 
debtor  shall  remain  in  prison  •  .  .  till  he  shall  have  satisfied 
the  plaintiff:'  By  the  Placaat  of  the  28th  March,  1680,*  the 
**  debtor  shall  remain  in  prison  till  such  time  as  he  shall  have 
satisfied  the  sentenced 

From  these  "  Placaaten  "  and  rules  of  Court  it  is  clear  that 
the  debtor  could  not  be  liberated  from  imprisonment  until 
he  had  fully  complied  with  the  sentence,  including  also,  as 
was  settled  by  decisions  thereafter,  all  costs  and  costs  of 
maintenance.  In  other  words,  the  creditor  had  it  in  his 
power  to  detain  the  debtor  in  prison  till  his  (the  debtor's) 
death,  for  not  paying  a  civil  debt.' 

In  the  beginning  of  the  Christian  Era,  under  Roman  law, 
the  debtor  could  not  come  out  of  prison  till  he  had  paid  the 
uttermost  farthing.' 

It  was  the  same,  and  to  some  extent  even  worse,  by 
the  law  of  England.     There  prisoners  for  civil  debt  were 

»  Peckitis,  4,  §§  I  and  2.  »  G.P.B.,  Vol.  3,  p.  659,  arts.  35 

•  G.P.B.,  Vol.  2,  p.  747,  §  194.  and  37. 

»  G.P.B.,  Vol.  2,  p.  770,  §§  15  and  «  Consult  Gul.  Grotii.  Isag.,  26,  28, 

16.  29 ;  and  Wassenaar,  i,  23,  §§  1-9. 

*  G.P.B.,  Vol.  2,  p.  834,  arts.  275,  '  St  Matthew  v.  25,  26,  and  xviii. 
276  and  277  ;    and   VoL   5,   p.   892,  30  and  34. 

Sf  275  and  276. 
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sometimes  allowed  to  rot  in  the  Fleet  Prison  for  want  of 
proper  food,  clothing^  and  sanitary  arrangements  ;  and  it  was 
not  till  such  novelists  as  Dickens  and  Reade,  by  their 
writings,  roused  the  indignation  of  the  British  public  on  the 
subject  that  an  amendment  in  the  law  of  prison  regulations 
was  made  and  the  condition  of  the  debtor  ameliorated,  till 
ultimately,  by  the  Debtors'  Act  of  1869,  32  and  33  VicL, 
chap.  62,  as  amended  by  the  Act  of  1878,  41  and  42  Vict 
chap,  54,  civil  imprisonment  was  retained  in  only  a  few 
cases  ;  or,  as  the  late  Sir  George  Jessel,  Master  of  the  RoUs^ 
puts  it — 

"  the  Debtors'  Act  (1869),  while  abolishing  the  penalty  of  imprisonment 
for  debt  in  case  of  an  honest  debtor^  is  intended  for  the  punishment  of  a 
fraudulent  or  dishonest  debtor,  and  is  in  this  sense  vindictive."  ^ 

The  4th  section  of  the  Imperial  Debtors'  Act  of  1869  (it 
is  needless  to  insert  it  here  at  length)  mentions  who  can  be 
imprisoned,  but  limits  the  imprisonment  to  one  year  even 
as  to  fraudulent  or  dishonesty  debtors ;  and  the  5th  section 
mentions  others  who  may  be  imprisoned  for  a  term  not 
exceeding  six  weeks  where  the  debt  does  not  exceed  £$(>, 
The  English  Courts,  since  the  Imperial  Act  of  1878,  will  not 
grant  an  attachment  where,  to  all  appearances,  imprisonment 
will  not  produce  payment,  and  they  will  stay,  in  terms  of  that 
Act,  the  operation  of  any  writ  when  there  is  proof  the 
defendant  cannot  pay  the  money.  Thus  the  law  of  England 
on  civil  imprisonment  is  at  the  present  day,  all  things  con- 
sidered, more  favourable  to  the  debtor  than  the  law  of  any 
other  country  where  civil  imprisonment  is  still  in  force. 

By  the  preamble  of  the  proclamation  in  this  Colony  of  the 
5  th  February,  18 1 3,*  it  is  admitted  that 

"  there  is  no  limited  time  for  the  duration  of  the  imprisonment  of  any 
person  ....  for  debts  and  costs, ....  but  such  debtors  are  committed 
to  prison  till  the>'  can  pay  the  debt,  &c. ; " 

and  it  then  proceeds  to  put  a  limitation  to  imprisonment  for 
small  debts,  by  declaring  that  for  Rds.  50  {£i    i^s.)  the 

*  Morris  vs.  Ingram^  L.  Rep.,  13,     .     "  Statute  Book,  p.  45. 
Ch.  Div.,  338. 
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imprisonment  shall  not  be  longer  than  six  months,  and  for 
Rds.  20  {£1  lar.)  not  more  than  one  month. 

This  proclamation  has  not  been  repealed  and  is  therefore 
still  in  force,  but  it  may  be  said  now  to  apply  only  to  the 
higher  Courts,  as  the  Magistrates'  Courts  have  been  since 
created  and  are  regulated  by  Act  20  of  1856.  A  judgment 
of  the  Magistrate's  Court  limits  the  period  of  imprisonment 
to  one  month  where  the  debt  and  costs  shall  together  amount 
to  £i^  but  in  no  case  whatever  shall  the  imprisonment  be  for 
longer  than  three  months.^  We  have  thus  this  anomaly — 
that  if  a  judgment  is  given  against  a  defendant  in  a  Magistrate's 
Court  for,  say  £1  los.,  he  cannot  be  imprisoned  for  longer 
than  a  month  ;  if  in  any  of  the  higher  Courts  the  period  of 
imprisonment  is  the  same;  but  if  for  £i  15^.,  the  period 
of  imprisonment  ordered  by  the  Magistrate's  Court  is  still 
only  one  month,  while  by  the  higher  Courts  it  is  six  months^ 
If  the  debt  be  is.  more,  say  ;^  3  i6f.,then  there  is  no  limitation 
to  the  period  of  imprisonment  by  a  judgment  of  the  higher 
Courts,  while  by  the  Magistrate's  Court  it  is  still  only  one 
month;  and  from  £^  upwards  to  the  utmost  extent  of  a 
Magistrate's  jurisdiction  in  a  civil  case — for  instance,  in  pro- 
visional cases,  ;^ 2 50 — ^the  period  of  imprisonment  is  limited  to 
only  three  months. 

Thus  by  the  law  of  Holland,  and  so  also  in  this  Colony 
until  the  proclamation  and  the  Act  just  mentioned,  there  was 
absolutely  no  limitation  whatever  to  the  period  of  imprison- 
ment, however  small  the  judgment  debt  might  be,  and  so  also 
was  it  in  England  till  the  Act  of  1869. 

Had  then,  it  may  be  asked,  a  defendant  no  relief  in  cases 
where  the  period  of  imprisonment  was  unlimited  ?  No,  not  as 
a  matter  of  legal  right.  But  to  show  how  the  operation  of 
this  rule  was  sometimes  avoided,  or  suspended  in  Holland  as 
well  as  in  this  Colony,  not  by  legal  compulsion  or  operation 
of  law,  but  first  by  the  favour  of  the  State  and  afterwards  by 
the  Courts,  I  must  go  a  little  into  history  in  order  to  present 
in  one  view  the  ancient  and  the  modem  practice,  and  thus, 
while  proving  the  general  rule,  to  shew  the  exceptions  that 
are  now  sometimes  allowed. 

>  §20. 
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In  the  time  of  the  Roman  Emperor  Augustus  a  law  was 
introduced  by  Julian  which  had  for  its  object  the  power  to 
relax  the  rigour  of  the  law  of  the  Twelve  Tables,  by  which  the 
creditors  became  the  masters  over  the  persons  of  their  in- 
solvent debtors.  This  lex  was  called  the  cessio  bonorum^  and 
by  this  cessio  the  debtor  could  give  up  his  property  to  his 
creditor.  But  by  a  constitution  of  Alexander  Severus  he 
was  not  released  from  his  debt  unless  the  creditors  were  fully 
paid,  and  whatever  property  he  subsequently  acquired  was 
also  liable  to  the  payment  of  his  old  debts.  So  long  as  his 
debts  lasted  he  had  not  the  management  or  disposal  of  his 
own  property ;  his  creditors  did  this  for  him,  allowing  him 
only  a  little  out  of  it  sufficient  to  live  on.  He  had  this  privi* 
lege,  however,  of  not  being  imprisoned,  and  if  imprisoned 
he  could  be  discharged  upon  obtaining  the  benefit  of  cessio 
bonorum} 

The  same  doctrine,  with  a  few  practical  variations  only, 
was  introduced  into  the  law  of  Holland  first  by  use  and 
custom  between  the  years  1462  and  1531,  and  afterwards,  in 
order  to  remove  any  doubt  on  the  subject,  was  determined 
by  certain  Placaaten.^ 

The  granting  of  this  cessio  was  at  first  an  act  of  grace  or 
favour  of  the  sovereign,  but  afterwards  lay  in  the  discretion 
of  the  Court,  which  granted  it  upon  application  of  the  debtor 
before  as  well  as  after  the  judgment,  and  before  as  well  as 
during  the  imprisonment ;  and  the  effect  of  it  was  an  immunity 
from  imprisonment,  and  if  imprisoned  the  debtor  was 
immediately  released.^ 

Before  the  debtor's  application  could  be  entertained  by 
the  Court  he  had  to  call  a  meeting  of  his  creditors,  and 
exhibit  to  them  a  true  statement  of  his  affairs,  and  prove  the 
real  cause  of  his  inability  to  pay.  If  this  clearly  arose  from 
an  unforeseen  misfortune,  disaster,  or  reverse,  and  it  could  be 
proved  that  he  was  not  careless  or  negligent,  and  exercised 

*  Consult  Cod.  7,   71,   I,  and  the  2 isl  December,  1579 ;  of  14th  Novem- 

references  given  in  next  paragraph  but  ber,  1582;   G.P.B.,  Vol.   2,  p.   767, 

one.  arts.  5  and  6,  and  j>.  793,  art.  23 ;  of 

'  See  Van  der  Linden's  Verzameling  2nd  May,  1595 ;  Ibid,  Vol.  8>  p.  706; 

van  Gewysden,  Casus  30.  and  of  the  Ord.  v.  d.  Hooee  Raade,  of 

'  Instr.  V.  d.  Hoove  van  Holland  of  24th  June,  1649  ;  Ibid,  Vol.  7,  p.  936. 
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every  precaution  a  prudent  man  of  business  would  have  done, 
it  then  became  discretionary  with  the  Court  to  grant  or  with- 
hold his  prayer  for  cessio  banorum ;  and  if  granted,  curators 
were  then  appointed  to  take  charge  of  his  estate.  In  many 
cases  this  cessio  could  never  be  granted — as,  for  instance,  when 
a  person  was  condemned  ad  praestandum  favtuniy  or  for  any 
criminal  act,  or  who  had  been  guilty  of  any  carelessness  in 
the  management  of  his  affairs,  or  absconded,  or  for  previous 
bankruptcy,  or  fraudulent  dealings,  &c.^ 

If,  then,  the  debtor  had  no  property,  he  could  make  no 
cessioy  and  if  he  came  under  the  disabilities  here  mentioned 
he  could  not  obtain  the  relief  sought  Thus  in  either  case  he 
had  to  remain  in  prison.  Then  could  not  the  defendant 
surrender  his  estate  as  insolvent?  By  the  Roman  law  he 
could,  but  there  was  always  a  degree  of  infamy  attached  to 
insolvency.^  By  the  law  of  Holland  the  right  to  surrender  as 
insolvent  was  not  introduced  till  some  time  after  the  intro- 
duction of  the  cessio  bonarunty  and  by  a  Placaat  of  the 
Emperor  Charles  V.,  of  4th  October,  1540,^  bankrupts  were 
compared  to  **  public  thieves,  street  disturbers,  and  enemies  of 
the  common  weal  " ;  and  by  the  third  section  of  that  Placaat 
those  who  had  "  absconded  or  fraudulently  made  away  with 
their  property  were  accounted  bankrupts,  and  were  to  be 
punished  with  death."*  What  with  infamy,  and  being 
compared  to  thieves  and  enemies  of  the  State  on  the  one 
hand,  and  the  fear  of  punishment  of  death  on  the  other, 
insolvents  had  not  such  a  convivial  time  of  it  in  the  "  brave 
days  of  old  "  as  at  the  present  day. 

The  cessio  bonorum  was  in  force  also  in  this  Colony  till 
1843,  when  by  the  first  section  of  the  Insolvent  Ordinance  it 
was  repealed,  but  the  repeal  was  not  to  affect  causes  in  which 
the  cessio  had  already  been  granted.  This  Ordinance  has  now 
been  adopted  by,  and  is  in  force  throughout,  all  the  South 
African  States.**  What  led  originally  to  the  repeal  of  the 
cessio  bonorum  in  this  Colony  I  have  not  been  able  to  find 

^  Van  Zurck,   Codex  BaUvos,   tit.  ^  See  also  Lybrecht,  Vol.  2,  Chap. 

*'  Ccssie  " ;  Loenius  94 ;  Grotins  3,  51 ;  28,  §§  11-17 ;  and  Hoi.  Cons.,  Vol.  2, 

V.  d.  Keenel,  883-8^.  Con.  119. 

'  Hunter's  Roman  Law,  p.  S76-885.  '  fiuchanan't  Insolvent   Law,   Pre- 

'  G.P.B.,  VoL  I,  p.  311,  §  2.  fatory  Remarks. 
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out,  but  I  believe  this  law  is  still  in  force  in  most  of  the 
Colonies  having  the  Roman-Dutch  law. 

There  is  a  popular  impression  that  "  surrender  "  has  taken 
the  place  of  cessio  bofwrum^  and  that  by  a  debtor  surrendering 
Jiis_estate  as  insolvent  he  is  ipso  jure  freed  from  imprison- 
ment.  Not  so.  The  acceptance  of  the  surrender  of  an  estate 
is  purely  in  the  discretion""of  the  Court  or  a  j  udge/  ana  it  is 
not  usual  with  the  Judges  to  accept  a  surrender  where  the 
debtor  either  has  no  property,  or  where,  if  he  has  some 
property,  the  surrender  will  not  be  to  the  benefit  of  the 
creditors.  There  have  been  a  few  exceptions,  but  they  were 
in  cases  of  very  poor  people  who  were  in  gaol,  and  where 
the  plaintiffs  conduct  appeared  vindictive.  And  even  if  a 
surrender  should  be  accepted,  that  in  itself  does  not  discharge 
the  debtor  from  imprisonment ;  it  is  still  in  the  power  and 
discretion  of  the  Court,  or  Judge,  to  order,  or  to  refuse  to 
order,  the  release  from  gaol,  or  to  put  the  defendant  on 
terms :  ^  and  before  the  defendant  can,  under  this  section, 
apply  for  his  release  from  prison,  by  reason  of  his  surrender 
being  accepted,  he  must  give  notice  to  the  detaining  creditor.'* 
In  tie  case  of  De  la  Comelliire*  the  full  Court,  while 
accepting  the  surrender  of  the  defendant's  estate,  ordered  his 
discharge  from  prison  upon  certain  conditions,  one  of  which 
was  to  find  security  to  the  satisfaction  of  the  Master  that 
he  would  not  leave  the  Colony  while  his  estate  was  under 
liquidation,  and  he  had  some  trouble,  and  it  took  some  time, 
before  he  obtained  this  security,  during  all  which  time  he  had 
to  remain  in  gaol.  And  though  a  rehabilitation  is  a  discharge 
from  all  debts  contracted  before  a  surrender,  and  thus  from 
civil  imprisonment  for  those  debts,^  yet  where  a  person  had 
been  imprisoned  for  the  deficiency  of  his  estate,  as  appeared 
after  the  confirmation  of  his  account  and  before  his  rehabilita* 
tion,*  his  rehabilitation  was  at  first  unconditionally  refused, 
and  after  having  been  in  prison  for  nine  months  he  was 
rehabilitated  and  then  discharged  from  gaol ;  ^  but  a  person 

^  §§   2  and  128  of  the    Insolvent  ^  §§  120  and  123. 

Oidinanoe.  *  §  124. 

*  §  22.  '  Bofte  vs.  Brunette,  decided  in  186S; 

*  Re  Sckenke,  B.  for  1876,  p.  8.  not  reported. 

*  Decided  in  1865,  not  reported. 
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jnYlo  has  been  convicted  of  fraudulent  insolvency  can  never  be 
rehabilitated.^ 

Since  these  enactments  the  law  has  undergone  some 
further  ameliorations.  By  our  Magistrates'  Court  Act  of 
1856  these  Courts  have  it  in  their  discretion  to  entertain  or 
not  any  fair  and  reasonable  offer  of  settlement  made  by  a 
defendant  against  whom  a  decree  of  civil  imprisonment  is 
sought,  whether  the  plaintiff  agrees  to  it  or  not ;  and  should 
it  appear  that  the  defendant  is  incapable  of  paying  or  settling 
the  amount,  or  any  part  thereof,  the  Court  may  withhold 
the  decree  of  civil  imprisonment^  But  till  the  passing  in 
this  Colony  of  Act  No.  8  of  1 879  the  higher  Courts  had  no 
power  to  withhold  the  application  for  the  decree  of  civil 
imprisonment  for  debt,  unless  the  application  was  made 
against  an  insolvent  by  virtue  of  the  124th  section  of  the 
Insolvent  Ordinance  for  the  deficiency  in  his  estate.  By  the 
6th  section  of  that  Act  it  is  provided  that 

"  no  writ  of  civil  imprisonment  for  non-payment  or  non-satisfaction  of  any 
judgment  or  decree  shall  be  granted  or  issued  by  ...  .  any  •  •  .  .  Court 
in  this  Colony  in  cases  in  which  the  defendant  •  •  •  .  shall  prove  to  the 
satisfaction  of  the  Court ....  that  he  has  not  property  or  means  sufficient 
to  satisfy  in  whole  or  in  part  the  said  judgment  or  decree." 

Thus,  then,  according  to  this  section  the  application  for 
civil  imprisonment  must,  as  a  matter  of  course,  be  granted 
unless  the  defendant  succeeds  in  satisfying  the  Court  that  he 
not  only  cannot  now  pay  but  has  no  prospect  of  paying  even 
in  part  No  hard  and  fast  rule  can  be  laid  down  by  the  Court 
in  a  matter  which  is  so  much  in  its  discretion,  yet  neverthe- 
less it  may  be  fairly  stated  that,  as  a  general  rule,  where  the 
defendant  has  a  means  of  income  out  of  which  he  is  able  to 
pay  weekly,  monthly,  quarterly,  or  yearly,  according  to  cir- 
cumstances, a  portion  of  his  debts,  the  Court  will,  though 
granting  the  order  for  imprisonment,  suspend  the  operation 
of  the  writ  pending  the  periodical  payments,  with  the  con- 
dition added  that,  if  he  fails  to  pay  any  of  them,  he  must 
go  to  prison.  There  are  many  cases  confirming  this  prin- 
ciple which  need  not  be  quoted  here,  but  the  first  which 

>§ii8.  •§«» 
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settled  this  point  under  the  new  Act  was  that  of  Jones  &  Co. 
vs.  De  Possel  Deydier} 

As  to  the  amount  of  the  periodical  payments,  see  some 
cases  referred  to  further  on  under  "  Insolvency/'  where  the 
principles  are  the  same ;  but  in  the  case  here  mentioned 
the  defendant's  salary  was  £Z  ^  month,  and  the  Court 
ordered  him  to  pay  £'i  monthly,  as  he  admitted  that  his 
mfe  paid  the  household  expenses  out  of  her  own  means. 

Again,  under  this  Act  no  period  of  imprisonment  is  fixed, 
but  the  Act  enables  the  defendant,  on  the  application  for  the 
decree  of  civil  imprisonment,  and  thus  before  he  is  in  gaol, 
at  once  to  produce  all  the  evidence  in  his  power  why  he 
should  not  be  sent  to  prison,  instead  of  waiting,  as  formerly, 
during  his  imprisonment  on  the  chance  of  getting  his  estate 
surrendered  and  being  afterwards  released  from  gaol. 

But  in  two  cases  which  came  before  the  Supreme  Court 
a  power  was  exercised  by  the  Court  which  has  never  before 
been  exercised  either  in  Holland  or  in  this  country,  and 
which  could  be  exercised  in  England  only  since  the  passing 
of  the  Act  of  1878,  41  and  42  Vict,  chap.  54,  viz. :  of 
suspending  the  operation  of  a  writ  of  civil  imprisonment, 
already  in  force,  some  time  after  the  decree  had  been  uncon- 
ditionally granted.  By  the  Magistrates'  Court  Act  and  the 
Act  8  of  1879  the  Court  on  hearing  the  application  for  the 
decree  of  civil  imprisonment  can  of  course  grant  the  order 
conditionally,  but  no  provision  is  made,  as  in  the  Imperial 
Act,  of  suspending  a  writ  once  in  operation  for  causes  which 
should  have  been  brought  to  the  knowledge  of  the  Court,  but 
which  the  defendant  failed  to  do  on  the  hearing  of  the  appli- 
cation for  imprisonment.  In  the  case  of  J.  Forde^  three 
decrees  for  civil  imprisonment  had  some  time  previously  on 
three  separate  actions  been  unconditionally  granted  against 
him.  He  applied  for  the  sequestration  of  his  estate,  but  it 
was  refused.  Subsequently  he  petitioned  the  Court  to  dis- 
chaige  the  writs,  on  the  ground  that  in  consequence  of  the 
writs  being  out  against  him  he  was  unable  to  leave  his  house^ 

'  l>ecided   in    1880,  not   reported.  '  Decided  aoth  November,  1885,  not 

See  also  Marriott  vs.  Haigh^  decided      reported, 
in  1892,  9  J.,  501. 
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and  that  he  could  not  get  out  to  earn  any  money.  The 
Court  thereupon  suspended  the  operation  of  the  writs  sine  die^ 
with  leave  to  the  creditors,  to  whose  suit  they  were  obtained, 
to  apply  again  to  the  Court  to  have  them  put  into  operation 
on  proof  that  the  defendant  had  the  means  to  pay  the  debts 
or  some  portion  thereof.  In  the  case  of  Hartill^  who  was  in 
gaol  on  a  writ  of  civil  imprisonment  granted  by  the  Magistrate's 
Court  at  Cape  Town,  he  petitioned  the  Supreme  Court  to  be 
discharged  from  prison  on  the  ground  that  he  had  nothing. 
The  Court,  on  referring  the  petitioner  to  the  Magistrate's 
Court,  confirmed  the  power  of  suspension  after  the  operation 
of  the  writ,  as  they  did  in  Fard^s  case,  and  the  Chief  Justice 
added : — 

''The  application  should  have  been  made  to  the  Magistrate.    He 
issued  the  order,  and  it  was  for  him  to  decide  whether  the  decree  should 

be  suspended  or  not It  appeared  to  him  that  a  Magistrate,  even 

after  he  had  issued  a  writ,  would  have  the  power  of  suspending  its 
execution  when  it  was  clearly  shewn  to  him  that  the  defendant  had  not 
the  means  to  satisfy  the  writ,  and  that  if  the  application  was  renewed  he 

would  make  such  order  as  he  saw  fit Let  evidence  be  given  to  the 

Magistrate  that  the  man  had  no  means,  and  let  him  exercise  his  own 
individual  judgment  whether  the  writ  should  be  suspended,  with  leave  to 
the  plaintiff  to  have  it  put  into  operation  again  on  proof  that  the  man 
had  the  means  to  pay.** 

So,  similarly,  in  the  case  of  H.  vs.  Bossi? 

Thus  on  the  application  for  the  decree  of  civil  imprison- 
ment the  defendant  must  satisfy  the  Court  that  he  has 
nothing  wherewith  to  pay:  when  once  the  order  has  been 
unconditionally  granted,  and  the  defendant  subsequently 
obtains  an  unconditional  order  from  the  Court  to  suspend 
the  operations  of  the  writ,  it  is  for  the  plaintiff  to  satisfy  the 
Court,  if  he  wishes  the  first  decree  to  be  revived,  that  the 
defendant  has  come  into  funds  to  satisfy  the  writ  or  a  part 
thereof. 

It  may  be  urged  that  the  decrees  for  civil  imprisonment 
g^ven  in  these  two  cases  were  by  a  Magistrate's  Court,  and 
not  those  of  a  Judge  or  a  higher  Court ;  but  there  is  nothing 

^  Decided   27th   November,    1885,       Wemikoff^  5  C.  T.,  26,  and  12  S.  C, 
not  reported.  15;  vxA  Haunur  vs.  De  Vtlliers^  xo 

*  4  J.,  72,    Sec  i\soFi€ld  6*  Co.  vs.      C.  T.,  413. 
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in  the  Magistrates'  Court  Act  or  any  statutory  law  regard- 
ing the  power  of  suspension  of  an  operative  writ,  and  the 
3upreme  Court  laid  down  the  doctrine  generally  and  as 
being  the  common  law. 

If  a  party  appeals  from  a  Magistrate's  judgment  to  a 
higher  Court,  it  is  in  the  discretion  of  the  latter  Court,  on  an 
application  for  a  decree  of  civil  imprisonment  on  the  judgment 
not  being  satisfied,  either  to  grant  the  decree,  as  usual,  for  an 
unlimited  period  of  imprisonment  and  with  the  higher  Court 
costs,  or  to  limit  it  in  terms  of  the  Magistrate's  Court  Act 
with  Magistrate's  Court  costs  only,  as  the  decree  for  civil 
imprisonment  could  also  have  been  issued  out  of  the 
Magistrate's  Court.^ 

From  the  epitome  of  the  history  of  the  law  of  civil  im- 
prisonment here  given  it  will  be  seen  that,  briefly  summed 
up,  the  law  with  us  now  stands  thus : —  ,  . 

{a)  That  as  a  general  rule  the  period  of  civil  imprison- 
ment is  unlimited.  The  exceptions  are  in  cases  of  small 
debts  mentioned  in  the  Proclamation  of  1813  and  in  the 
Magistrates'  Court  Act. 

(J?)  That  as  the  cessio  bonorum  is  abolished,  the  debtor 
can  no  longer  come  under  its  benefits. 

(^r)  That  as  a  Judge,  in  the  exercise  of  his  discretion, 
may  refuse  to  accept  the  surrender  of  an  estate,  the  defend- 
ant, if  in  gaol,  must  remain  there. 

(fl)  That,  though  accepting  the  surrender  of  the  estate, 
it  is  still  in  the  discretion  of  the  Court  or  Judge  to  refuse  to 
order  the  defendant's  release  from  prison. 

(^)  That,  accepting  the  surrender  and  refusing  to  order 
the  release,  it  still  remains  in  the  discretion  of  the  Court  to 
refuse  thereafter  to  grant  the  defendant  his  rehabilitation, 
and  he  is  still  liable  to  remain  in  prison  till  he  is  rehabili- 
tated :  and  where  he  has  been  convicted  of  fraudulent  insol- 
vency he  can  never  be  rehabilitated  :  and  finally 

(/)  That  the  Court  now  may,  in  the  exercise  of  its 
discretion,  suspend  absolutely  or  conditionally  the  operation 
of  the  writ  of  civil  imprisonment,  unconditionally  granted. 

'  '  Soeker  Bros.  vi.  Humbly^  3  C.  T.,      Sargent  v».  Mansfield^  decided  in  1902, 
357;  Mosterty^.  Ford,  17  S.  C,  256;      not  reported. 
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Under  these  circumstances  the  defendant's  only  chance 
of  a  favourable  consideration  of  his  case  by  the  Court  or  by 
a  Judge  is  to  produce  all  the  evidence  in  his  power  which 
may  tend  to  satisfy  the  Court  as  to  the  justness  of  his  cause, 
and  to  throw  himself  on  the  mercy  of  the  Court  In  the 
exercise  of  their  discretion  the  Court  or  Judge  will  probably, 
and  generally,  lean  to  the  side  of  mercy,  to  the  liberty  of 
the  subject,  and,  having  regard  to  all  the  surrounding  cir* 
cumstances  of  each  particular  case,  to  the  equity  of  the 
defendant's  case  and  position ;  but  on  the  other  hand  the 
defendant's  conduct  generally  towards  his  creditors  or  in 
the  management  of  his  affairs  (as,  for  instance,  fraudulence, 
g^oss  carelessness,  absconding,  concealment  of  assets,  and 
the  like),  may  have  been  such  as  not  to  entitle  him  to  any 
of  these  considerations,  or  to  any  sympathy  at  the  hands  of 
the  Court ;  in  which  cases  the  ancient  rule  of  ^  your  money 
or  your  body"^  can  still  be  suitably  and  justly  enforced 
against  him. 

At  the  beginning  of  this  Chapter  I  mentioned  two  kinds 
of  civil  imprisonment  I  shall  first  of  all  briefly  refer  to  the 
second  to  shew  its  close  affinity  to  and  difference  from  the 
first,  but  it  nowadays  more  properly  belongs  to  and  is 
treated  of  under  the  heading  of  •*  Contempt  of  Courts 

There  is  a  close  similarity  as  to  the  mode  of  procedure 
between  the  two  kinds  of  civil  imprisonment  in  Holland,  but 
there  is  a  material  difference  as  to  the  effect  of  the  decrees 
or  sentences  upon  each.  These  differences  have  never  been 
observed  by  us  in  our  practice,  though  why  I  cannot  say ; 
it  will  be  unnecessary  now  to  notice  them  here  fully.  It 
seems,  however,  that  more  indulgence  was  allowed  by  the 
Courts  in  granting  the  order  for  prcestatio  facti;  also  that 
they  exercised  a  certain  amount  of  discretion  as  to  the  period 
of  imprisonment,  or  relaxation  for  certain  hours  from  im- 
prisonment, on  such  orders,  and  also  that  under  certain  cir- 
cumstances an  appeal  was  allowed  from  such  a  decree.  But 
after  the  defendant  had  been  imprisoned  for  a  month  on  a 
prastatio  facti  order,  it  was  in  the  discretion  of  the  Court,  on 
the  application  of  the  plaintiff,  unless  the  defendant  could 
satisfy  the  Court  to  the  contrary,  to  put  or  assess  a  money- 
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value  in  favour  of  the  plaintiff  on  the  '' act"  or  " fact "  to  be 
done  by  the  defendant,  and  award  the  amount  thereof  to  the 
plaintiff,  by  virtue  of  which  the  plaintiff  might  then  detain 
the  defendant  in  prison  in  the  same  manner  as  if  the  defend* 
ant  had  originally  been  a  judgment  debtor  of  his.^ 

Though  we  have  several  instances  in  this  Colony  where 
a  defendant  has  been  condemned  ad  prcestandum  factum^  I 
know  of  no  case,  certainly  there  is  none  reported,  in  which 
the  Court  has  assessed  or  put  a  money-value  in  favour  of  the 
plaintiff  on  any  act  or  fact  ordered  to  be  done  by  the 
defendant ;  though  there  is  no  doubt  whatever  that  this  can 
be  done.  In  the  case  of  Twentyman  and  another  vs.  Hewitt  * 
the  Court  ordered  the  defendant  to  enter  into  a  notarial  deed 
according  to  the  articles  of  an  antenuptial  contract,  and  to 
carry  out  the  provisions  thereof;  and  in  the  case  of  ManueVs 
Trustees  vs.  Norden  ^  the  defendant  was  ordered  to  receive 
transfer  and  to  fulfil  certain  conditions  of  sale.  In  both  cases, 
the  defendants  failing  to  do  what  they  were  ordered  by  the 
Court,  the  plaintiffs  sued  them  for  civil  imprisonment,  in  the 
same  manner  as  is  done  on  a  judgment  debt,  and  obtained 
judgments  against  them  for  not  obeying  those  orders.  In 
these  two  cases  the  money-value  of  the  orders  to  be  carried 
out  was  not  assessed  to  the  plaintiffs.'^ 

This  practice  has,  however,  since  these  decisions  (in  1833, 
1837,  and  1845),  not  again  been  resorted  to,  so  far  as  I  have 
been  able  to  trace.  A  plaintiff  has  another  and  more  speedy 
remedy,  and  instead  of  suing  for  civil  imprisonment  on  a 
judgfment  ad  prcestandum  factum^  he  applies  to  the  Court  for 
an  order  of  personal  attachment  against  the  defendant  for 
contempt  of  court  in  not  obeying  its  orders.  Thus,  so  far  as 
regards  the  plaintiff,  he  has  his  satisfaction.  If  he  does  not 
get  the  assessed  value  of  the  judgment  which,  after  all,  is 
purely  in  the  discretion  of  the  Court,  he  will  get  the  order  for 
contempt  granted  him.* 

»  G.P.B.,  Vol.  3,  p.  770,  5§  15  and  Hof,  No.  280;  Jud.  Prac.  2,  3,  7 ;  and 

16,  and  p.  834,  §  276 ;  Ibid,  VoL  3,  Loenins,  142. 

p.   655,   §§  36-39,   VoL    5,    p.  892,  •  I  M.,  156. 

|§    275-277 ;    Orde  op   V   stuk  van  •  3  M.,  526. 

yustiiUy  arts.  31  and  32 ;  Mernla  2,  7,  ♦  See  also  WolkuUr  vs.  De  VillUrs 

9  and  4,  95,  4;  Van  Alphen,  Vol.  i,  and  others^  2  M.,  37. 

Ch.  31,  p.  486-507;  decision  van  't  *  See  Chapter  ^'  Contempt  0/  Courf* 
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In  this  Chapter,  therefore,  it  will  be  found  that  I  have 
treated  more  particularly  of  the  decree  of  civil  imprisonment 
under  the  first  division,  that  is  in  so  far  as  it  concerns  and  is 
applicable  to  a  judgment  debtor. 

The  return  of  nulla  bona,  or  ''  not  sufficient  goods,"  by  the 
Sheriff  on  a  writ  of  execution  is  sufficient  primd  facie  evidence 
that  the  defendant  possesses  no  movable  property,  and  there- 
fore that  he  may  be  sued  for  civil  imprisonment ;  and  if  he 
swears  that  he  possesses  such  property  he  must  prove  it^ 
If,  however,  he  can  prove  to  the  Court  that  though  he  has  no 
movable  he  has  sufficient  immovable  property  after  payment 
of  the  mortgage  debts  (if  any)  to  meet  the  plaintifTs  claim* 
the  Court  may  suspend  the  decree  for  civil  imprisonment,  to 
await  the  result  of  the  realization  of  immovable  property ; 
and  so  long,  therefore,  as  the  debtor  can  point  out  goods  or 
any  asset  of  any  kind  belonging  to  him  sufficient  to  satisfy 
the  judgment,  he  cannot  be  imprisoned  for  debt^  If,  on  the 
other  hand,  the  defendant  should  fail  to  point  out  to  the 
Sheriff  all  his  disposable  property,  as  it  is  his  duty  to  do,  and 
he  cannot  prove  that  that  disposable  property  is  sufficient  to 
satisfy  the  debt  to  the  plaintiff,  then  the  decree  for  civil 
imprisonment  must  be  granted.^ 

The  process  of  execution  against  the  person  of  a  debtor  is 
not  issued  as  a  matter  of  course  in  respect  of  a  return  of  nulla 
bona  to  satisfy  any  judgment  which  has  been  obtained  against 
him,  but  he  must  be  summoned  to  shew  cause  why  a  decree 
shall  not  be  granted  against  him  for  civil  imprisonment  by 
reason  of  the  non-payment  of  the  debt^ 

The  defendant  must  be  summoned,  and  cannot  be  served 
with  a  notice  of  motion,  for  a  decree  of  civil  imprisonment^ 
The  summons  in  such  a  case  must  be  somewhat  in  the  same 
form  as  a  summons  in  a  provisional  sentence  case,  and  must 
be  made  returnable  also  on  a  provisional  day,  and  set  down 
on  the  provisional  roll ;  and,  the  proceedings  being  summary, 
it  is  disposed  of  by  the  Court  at  the  same  time  and  in  the 

,  *  LttHgevddy%.  Tyrholm^  i  M.,  314.  ♦  Master  of  the  Su^eme  Court  vs. 

•  G.P.B.,    Vol.   2,    p.    747  ;    Ibid,  A.  £.^  3  M.,  139. 

Vol  3,  p.  659,  §  35;  Vroman,  4,  3,  *  Sckutte  vs.  iVylde,  I  M.,  403,  and 

f  3,  n.  5,  and  Jtid.  Prac,  3,  6,  10.  Dickson  vs.  Richardson^  3  M.,  146. 


■  Bergh  vs.  Stadler,  3  M.,  149. 
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same  manner  as  are  other  provisional  cases.  The  summons 
must,  inter  alia,  aver  the  judgment;  that  a  writ  had  been 
taken  out  in  execution  of  the  sentence  ;  and  that  the  Sheriff 
had  made  a  return  thereof  of  nulla  bona,  or  "insufficient 
goods,"  as  the  case  may  be.^  If  the  plaintiff  fails  to  appear 
on  the  summons  it  expires  and  the  defendant  must  be 
summoned  afresh.^  On  the  return  day  of  the  summons 
proof  must  be  exhibited  to  the  Court  that  a  judgment  had 
been  obtained  for  the  debt  or  claim  which  then  forms  the 
subject-matter  of  the  application  for  the  decree  of  civil 
imprisonment,  and  that  a  writ  of  execution  had  been  issued 
against  the  defendant,  and  that  he  had  failed  to  satisfy  it 
For  this  purpose  the  record  of  the  case  should  be  produced, 
or  certified  copies,  by  the  Registrar,  of  the  judgment,  writ, 
and  return  thereon,  should  be  handed  in  to  the  Court.  If  the 
decree  of  civil  imprisonment  is  applied  for  on  a  judgment  of 
an  inferior  Court,  the  proper  officer  in  charge  of  the  original 
records  of  that  Court  should  certify  to  the  copy  judgment, 
writ,  and  return. 

In  an  unsuccessful  application  by  plaintiff  for  a  decree  of 
civil  imprisonment,  with  costs  of  comparuit  to  the  defendant, 
the  plaintiff  cannot  renew  his  application  until  he  shall  have 
paid  the  defendant  those  costs.^ 

With  the  copy-summons  for  civil  imprisonment  thef 
defendant  must  be  served  also  with  a  copy  of  the  sentence^ 
writ,  and  return  thereon.* 

When  the  plaintiff  has  obtained  two  separate  judgments 
against  two  defendants,  in  two  separate  actions,  though  for 
the  same  debt,  he  cannot  join  them  in  one  summons  on  an 
application  for  a  decree  of  civil  imprisonment*  When  the 
judgment  is  larger  than  the  debt  or  costs  that  the  defendant 
may  be  entitled  to  set  off  against  it,  the  decree  for  civil 
imprisonment  must  nevertheless  be  granted  and  the  writ 
issued  and  enforced.* 


*  Ingram  and  Bros.  vs.  Tkeunusett^  *   Wol/v^  De  Villiers,  i  M.,  24 

3  M.,  148.  *  K  d,  Bergh  vs.   Van  Dyk,  i  M.^ 

'  SchutU  vs.  Wylde,  I  M.,  403.  126. 

»  K  d.  Bergh  vs.  De  Uma^  3  M.,  •  Trustees  of  Van  NUkerk  vs.  Tiran^ 

150.  I  J.,  3^8 ;  and  Van  Santen  vs.  Hopkins^ 

3  Ji  w. 
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Though  the  summons  is  in  the  form  of  a  summons  in  a 
provisional  case,  and  is  placed  on  the  provisional  roll,  the 
decree  for  civil  imprisonment  is  not  provisional  but  final, 
and  immediately  upon  its  being  granted  the  writ  for  civil 
imprisonment  may,  without  any  notice  or  further  delay,  be 
issued  and  enforced  for  the  defendant's  attachment  and 
imprisonment^ 

Where  a  decree  of  civil  imprisonment  had  been  obtained 
in  the  name  of  a  partnership  firm,  but  before  its  execution 
one  of  the  partners  died,  the  decree  was  revived  after  special 
summons  in  the  name  of  the  surviving  partner  on  the  ground 
that,  as  the  judgment  was  obtained  by  both  members  of  the 
firm,  the  execution  must  also  be  in  the  name  of  both.^  But 
this  case  was  decided  in  1834,  and  though  the  proceedings 
are  not  illegal,  the  practice  of  late  years  has  been  the 
cheaper  and  more  expeditious  one  of  applying  to  the  Court, 
by  notice  of  motion,  for  the  substitution  on  record  of  the 
names  of  the  deceased's  executors,  or  even  without  such 
notice.^ 

Though  a  writ  of  execution  cannot  be  executed  upon  a 
superannuated  sentence  until  the  sentence  be  revived,  yet 
this  does  not  apply  to  a  decree  of  civil  imprisonment,  which 
may  be  granted  and  enforced  at  any  time  after  the  SherifTs 
return  of  nulla  bona.*" 

An  appeal  from  a  judgment  is  no  bar  to  a  decree  of  civil 
imprisonment  being  granted  by  the  Court ;  *  and  as  the 
granting  of  the  decree  of  civil  imprisonment  at  once,  or 
withholding  it  pending  an  appeal  from  a  judgment,  is 
discretionary  with  the  Court,  the  Court  will  not  withhold 
the  decree  if  the  principle  involved  in  the  case  is  of  no  great 
importance  or  the  appellant  is  not  likely  to  be  successful  on 
the  appeal. 

Though  a  person  in  his  representative  capacity  obtained 
a  judgment  against  another,  and  in  that  capacity  also  issued 
the  writ  of  execution,  he  might,  in  his  private  capacity,  pro- 

>  Grot.  Isag.,  2,  8,  26.  3  M.,  151 ;  see  Chapter   "  WriU  of 

-*  Dickson  TS.  Rkhardsoft^  3  M.,  146.  Execution, ^^ 

■■  See  Chapter  "  Actions, ^^  *  Nisbet  and  Dickson  vs.  Richardson^ 

*  Brink  and  another  ys.  De  ViilierSj  i  M.,  474,  and  Hoi/is \s,  Chasi^  8  J. ,3. 
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ceed  against  him  for  civil  imprisonment  on  the  unsatisfied 
judgment  ;^  and  so  also  if  the  judgment  was  obtained  against 
the  defendant  in  his  representative  capacity  and  remained 
unsatisfied,  a  decree  of  civil  imprisonment  might  be  issued 
against  him  in  his  individual  capacity.^ 

A  surety  who  has  paid  the  debt  for  which  he  became 
surety  is  entitled  to  sue  the  defendant  for  civil  imprisonment  f 
and  the  defendants  who  become  sureties,  and  as  such  have 
been  ordered  to  pay  the  debt,  may  also  be  condemned  in  a 
decree  of  civil  imprisonment ;  *  so  too  can  an  acceptor  of  a  bill 
of  exchange  be  sued  for  civil  imprisonment* 

If,  for  whatever  cause — as,  for  instance,  the  removal  of 
the  defendant  from  one  district  to  another  out  of  the  juris- 
diction of  an  inferior  Court  which  gave  judgment  against 
him — ^the  sentence  remains  unsatisfied,  he  may  be  summoned 
in  a  higher  Court  for  civil  imprisonment  on  that  judgment.*" 
The  decree  of  a  Magistrate's  Court,  for  civil  imprisonment, 
cannot  be  enforced  in  another  magisterial  district,^  but  pro- 
visional sentence  of  a  higher  Court  must  be  obtained  on  the 
judgment;®  and  in  the  same  summons  a  decree  should  be 
asked  for  for  civil  imprisonment  of  the  defendant.  Such  a 
decree  can  be  given  effect  to  at  once  without  first  issuing  a 
writ  of  execution.' 

The  writ  for  civil  imprisonment,  whether  against  a  person 
who  has  or  who  has  not  surrendered  his  estate  as  insolvent, 
may  be  made  returnable  on  any  day  in  or  out  of  term,  as 
after  the  arrest  and  imprisonment  of  the  debtor  no  further 
proceedings  are  taken  on  such  a  writ. 

By  the  Roman^law  a  woman  could  not  be  imprisoned  for 
debt,^"  but  she  may  be  by  the  Roman-Dutch  law,  and  so  with  us ; 


*  Duqui  vs.  Berghf  3  M.,  146. 

*  G.P.B.,  Vol.  3,  p.  6J9,  §  36 ; 
V.  d.  Linden,  Law  of  Holland,  3,  i, 
9,  15,  and  his  Jud.  Prak.,  3,  7  ;  Van 
Alphcn,  Vol.  1,  Chap.  31 ;  but  for  the 
more  modern  practice  herein  see 
Chapters  "Contempt  of  Court''  and 
"  Writs  0/ Execution:' 

'  Sckmitz  vs.  Olivier^  3  M.,  15 1. 

*  Wolhuter  vs.  De  Villiers  afid 
others y  2  M.,  37. 

»  Mocke  vs.  Van  Breda,  2  M.,  229. 


*  Muter  vs.  SeUchweU,  and  Lty  vs. 
Eckhardt,  i  M.,  312  and  313,  and 
Bernstein  vs.  Lew  and  Lewis,  decided 
in  Supreme  Court,  1886,  not  reported. 

'  Harris   vs.    Blom   and   another^ 

7  Jm  41. 

•  Soeker   Brothers   vs.    Humbly,    3 

C.  T.,  357,  Mostertys,  Forde,  17  S.  C, 
256. 

»  Sargent  vs.  Mansfield,  decided  io 
Supreme  Court,  1902,  not  reported. 

"  Novellae,  134,  Chap.  9. 
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and  even  a  married  woman,  who  carries  on  trade  publicly,  and 
who  is  married  in  community  of  property,  may  be  imprisoned 
with  her  husband,  or  even  alone,  for  her  debts :  but  she  can 
under  no  circumstances  be  imprisoned  for  his  debts  ;  nor  can 
he  be  imprisoned  for  her  debts  if  they  are  married  out  of  com- 
munity of  property :  and  where  the  decree  has  been  granted 
against  a  single  woman  for  her  debts,  and  she  subsequently 
marries  in  community  of  property,  her  husband  may  be 
imprisoned  for  these  antenuptial  debts  of  hers  without  any 
proceedings  being  taken  against  him  to  shew  cause  against 
the  imprisonment.^  By  the  law  of  England,  also,  any  married 
woman  (and  of  course  too  any  single  woman)  may  be 
imprisoned  for  her  debts.* 

A  decree  for  civil  imprisonment  may  likewise  be  granted 
against  an  insolvent,  if  it  should  appear  from  the  distribution 
account  of  his  estate  framed  by  his  trustee,  and  confirmed 
by  the  Court,  that  his  estate  is  not  sufficient  to  discharge 
the  debts  proved  or  provable  against  it  In  such  a  case  he 
must  be  summoned  to  shew  cause  why  the  decree  for  civil 
imprisonment  shall  not  be  granted  against  him  for  the 
deficiency  of  the  estate,  and  on  the  return  day  of  the  summons 
a  motion  is  made  in  terms  thereof,  and  the  evidence  to  be 
adduced  in  support  of  the  summons  is  the  account  of  the 
trustee  and  the  order  for  its  confirmation,  with  a  short 
affidavit  stating  the  deficiency  in  the  estate  and  alleging  that 
the  estate  has  been  fully  administered  and  that  there  are  no 
further  assets.^ 

But  this  decree  should  be  applied  for  by  either  the 
trustee  or  any  of  the  creditors  before  the  insolvent  obtains 
his  rehabilitation;*  and  it  should  further  be  applied  for 
before  the  lapse  of  four  years  from  the  date  of  the  debtor's 
insolvency,  unless  he  has  been  convicted  of  fraudulent 
insolvency,  when  it  may  be  at  any  time.*  In  the  case  of 
Kerner  the  Court  held  that  the  1 24th  section  is  not  intended 

^  Neostadius,  1, 16  and  57  ;  Loenius,  Rep.,  S  Ex.,  28. 
126;  Wassenaar,   i,  23,    i;  Decision  '  §   124    Insol.    Ord. ;    Nisbet   and 

of  the  Conrt  of  Holland  of  28tb  May,  Dickson  vs.  Richardson^   I   M.,  298 ; 

'599>    ^o*    ^^4  >    <^^  '  Malcolm   vs.  and  re  Hoffley^  526. 
Campbdl^  B.,  1875,  p.  85.     .  ^  §  124  Insol.  Ord. 

'  Dillon    vs.-    Cunningham^    Law.         .^  §  17  of  Act  38,  i884» 
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to  apply  to  cases  of  moral  misconduct  on  the  part  of  an 
insolvent,  but 

^'  is  only  applicable  where  there  are  assets  within  his  possession  or  means 
of  attainment,  as  a  mode  of  enforcing  payment  to  creditors ; "  ^ 

and  the  granting  or  withholding  of  this  decree  is  entirely  in 
the  discretion  of  the  Court,  who  will  decide  according  to  the 
circumstances  of  each  case,^  by  either  unconditionally  refusing 
the  order,^  or  unconditionally  granting  it,^  or  granting  it  upon 
certain  conditions,  as  was  done  in  the  following  cases: — In 
Blake  vs.  Barrow^  the  Court  ordered  the  defendant,  whose 
income  was  £()i  $s.  per  annum,  to  pay  quarterly  ;g'io,  and  on 
failure  thereof  to  go  to  gaol.  In  the  case  of  Maynard  vs. 
Crole^  the  defendant  was  ordered  to  pay  £\o  monthly  till  all 
his  creditors  were  paid  in  full,  failing  which  he  was  to  go  to 
prison.  In  the  case  of  Sutherland  vs.  Bird  *  the  Court  ordered 
that  the  defendant  should  pay  quarterly  one-third  of  his  salary, 
which  was  £\/^o  per  annum,  to  be  distributed  among  his 
creditors.  In  the  case  of  Dickson  &  Co.  vs.  Rogers^  the  Court 
.ordered  the  defendant  to  pay  out  of  his  pension  of  ;f  485  per 
annum  the  sum  of  ;^250  per  annum,  and  on  failure,  to  go  to 
gaol.  In  the  case  of  Eitzen  &  Co.  vs.  Van  Laun?  out  of  a 
salary  of  ;^8o  per  annum  the  Court  ordered  the  defendant  to 
pay  £i  monthly.  In  the  case  of  Bate  vs.  Hutton^^  out  of  a 
precarious  income  Qi£2QO  to  j^ 2 50  a  year,  the  Court  ordered 
the  defendant,  a  dock  agent,  who  had  a  wife  and  six  children 
to  support,  to  pay  ;g'5  monthly.  The  same  principles  apply 
also  to  defendants  who  are  not  insolvents. 

In  all  cases  of  periodical  payments,  whether  the  defendants 
are  insolvent  or  not,  the  amounts  may  be  increased  by  the 
Court  upon  proof  shewn  that  the  defendants'  pecuniary  circum- 
stances have  meanwhile  improved ;  and,  on  the  other  hand, 
if  the  defendants  can  shew  that  their  incomes  have  been 
I  materially  diminished,  the  Court  may  reduce  the  amounts  of 
'  the  periodical  payments  and  extend  the  period. 


*  1  S.,  105. 

•  Re  Aforkel,  1870,  not  reported. 

*  Re  Brunette^  1867,  not  reported. 
»  3  M.,  152. 


•  Decided  February,  1857,  3  S.,  i. 
'  3  M.,  155. 

•  3  M.,  154. 

•  B.  1874,  p.  75. 

^*  Decided  in  1875,  not  reported. 
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In  all  such  cases  (<>.,  against  insolvents  under  the  124th 
section  of  the  Insol.  Ord.)  the  money  must  be  paid  to  the 
trustee  for  distribution  among  the  creditors,  and  the  account 
of  the  trustees  must  have  been  confirmed  by  the  Court,^  as 
no  decree  for  civil  imprisonment  can  be  granted  against  an 
insolvent  so  long  as  the  accounts  in  the  insolvent  estate  are 
not  yet  confirmed  ;  and  though  the  account  has  been  framed 
in  terms  of  an  order  of  Court,  yet,  so  long  as  it  is  not  con- 
firmed, it  is  not  a  final  sentence,  and  therefore  not  a  warrant 
for  a  decree  of  civil  imprisonment  against  the  insolvent.^ 

No  decree  for  civil  imprisonment  could  formerly  be  granted 
against  an  insolvent  for  a  debt  incurred  after  his  sequestration, 
so  long  as  the  sequestration  Tasted  ;^  but  now  such  a  decree 
may  be  granted  against  an  unrehabilitated  insolvent  for  a 
debt  incurred  after  his  sequestration/ 

An  insolvent  is  entitled  to  oppose  a  decree  of  civil 
imprisonment  on  the  ground  that  he  had  duly  made  an 
objection,  though  unsuccessfully,  to  the  legality  of  a  proof 
made  on  his  insolvent  estate,  and  which  he  could  even  then 
prove  he  was  not  liable  for.* 

A  person  who  is  unwilling  to  give  evidence  in  a  civil  case, 
and  who  is  suspectus  de  fugd,  may  be  arrested  and  civilly 
hnprisoned  till  his  evidence  can  be  taken/ 

As  to  criminal  cases,  where  the  evidence  of  a  witness  is  in 
danger  of  being  lost,  and  he  cannot  find  bail/ 

No  pleadings  are  filed  in  a  case  for  civil  imprisonment, 
but  on  the  return  day  of  the  summons  a  motion  for  judgment 
IS  made  in  terms  thereof/ 

There  is  no  appeal  from  a  decree  of  civil  imprisonment, 
because  civil  imprisonment  is  an  execution,  and  from  an 
execution  no  appeal  may  be  made/  Nor  can  an  appeal  be 
made  from  the  decree  whether  the  judgment  upon  which  it 
is  founded  has  itself  been  appealed  from  or  not/^  But  of 
course  there  may  be  such  appeals  from  a  Magistrate's  Court 

^  §  124  Insol.  Ord.  *  See    Chapter    ''  Commissions    de 

*  Nishet  and  Dickson  ys.  Richardsoft^      bene  esse.^* 

I  M.,  298  ;    ViUiers  vs.  Le  RicAe,   i  '  See  Ord.  No.  40. 

M.,  518;  and  re  Hofflev^  526.  '  Merula  4,  95,  4,  i. 

*  Borden  vs.  Magaaas^  i  M.,  45.  *  Vroman  4,  4,  i. 

*  Rejmolds  vs.  Jooste^  B.  1878,  p.  I.  ^*  Nisbet  and  Dickson  ys.  Richardson^ 

*  yi/Iiersvs.  Le RicKe^  i,M.,  518.  I  M.,  474, 
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decree  of  civil  imprisonment  as  to  whether  or  not  he  exercised 
a  judicial  discretion  in  giving  or  withholding  the  decree.^ 

In  general,  it  may  be  said  that  everyone  can  be  civilly 
imprisoned  who  is  not  privileged  from  arrest ;  and  that,  as 
a  rule,  arrests  for  civil  imprisonment  must  be  made  in  the 
same  manner  as  are  arrests  for  suspectus  defugd,  and  can  take 
place  at  the  same  places  where,  and  times  when,  those  arrests 
are  allowed.^  But  in  the  case  of  a  soldier  in  the  British  army, 
the  debt  must  exceed  ;^30  over  and  above  all  costs  to  entitle 
the  plaintiff  to  have  him  civilly  imprisoned.^ 

The  loth  Rule  of  the  Supreme  Court  says 

"that  no  service  of  any  process  •  •  •■•  or  any  other  act  done  in  a  civil 
case  shall  be  valid  if  done  on  a  Sunday,  except  the  case  of  arrest  J* 

But  this  Rule  is  directory  and  applies  to  procedure  only,  and 
therefore  cannot  be  said  to  have  altered  the  common  law, 
which  is,  that  every  debtor  may  be  arrested  on  a  Sunday,  or 
any  other  holy  day,  provided  there  is  suspicion  of  flight  and 
danger  in  delay ^  but  not  otherwise ;  and  this  of  course  applies 
to  civil  imprisonment,  as  well  as  to  other  causes  of  arrest,  in 
all  civil  cases,  and  to  all  the  Courts  without  exception.^ 

The  Sheriff  or  his  Deputy  cannot  command  any  bystander 
to  assist  him  in  the  arrest  of  a  person  in  a  civil  case ;  he  can 
call  to  his  assistance  only  those  duly  appointed  and  sworn 
for  that  purpose.^  But  in  a  criminal  case  any  officer  of  the 
law  has  the  power  to  call  upon  any  male  between  the  ages  of 
16  and  60  to  assist  in  carrying  out  any  criminal  process.® 

With  us,  and  so  also  in  England,  the  judgment-debtor 
may  be  taken  and  lodged  at  once  in  the  public  gaol ;  but  in 
England  in  cases  of  arrest  suspectus  de  fugd,  or  to  find 
security,  the  defendant  is  not  to  be  lodged  in  prison  for  24 
hours,  in  order  to  enable  him  to  communicate  with  his  friends 
with  a  view  to  a  settlement,  or  to  obtain  security,  but  he  is 
in  the  meantime  to  be  confined  in  a  safe  and  private  place 
chosen  or  approved  of  by  the  Sheriff.     If  he  will  not  consent 

*  Act  8  of  1S79,  and  Field  dr*  Co.      Chap.  10,  I ;  Gail  I,  Obs.  53,  lu  13. 
vs.  Wemikoff,  5  C.  T.,  26.  See  Chapter  *' Arrests,'* 

'  Peckius,  Chi^.  10,  2.  *  Placaat     13th    November,    1579, 

•  Marriott  vs.  Haigh^  9  J.,  501.  G.P.B.,  Vol.  2,  p.  1419. 

«  Buchanan's  Voet  2,  4,    24 ;   Bort  *  Ords.  40,  §.  22 ;  73,  §  1 1 ;  and  2 

van  Axresten,   tit.    6,  §  7  ;  Peckius,       of  1837,  §  7,^ 
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to  such  a  place,  or  if  he  and  the  Sheriff  cannot  agree  thereupon, 
he  may  be  taken  to  and  lodged  in  the  public  gaol  at  once> 
With  us,  though  arrested  suspectus  defugd,  or  to  find  security, 
the  defendant  cannot  demand  detention  for  any  period  at  a 
private  place  on  any  pretence  whatsoever,  but  must  be  taken 
to  the  public  gaol  at  once,  or  certainly  without  any  unneces- 
sary delay.  If,  then,  the  Sheriff  or  his  officer  causes  an  un- 
necessary delay  in  imprisoning  the  defendant,  he  will  be 
liable,  for  the  latter's  escape,  to  the  plaintiff  in  the  amount  of 
the  writ" 

In  the  Government  Gazette  of  the  loth  May,  1823, 
appeared  certain  rules  or  regfulations  of  the  old  Court  of 
Justice  on  proceedings  for  civil  imprisonment,  dated  the  3rd 
April,  1823.  Some  of  the  rules  are  a  repetition  of  the  law 
of  Holland,  while  others,  where  they  differ  from  that  law, 
have  fallen  into  disuse  by  a  contrary  practice  of  the  Court. 
The  first  part  of  the  19th  section,  for  instance,  coming  under 
the  latter  class,  is  as  follows : — 

"  The  costs  in  a  case  of  imprisonment  for  debt  shall  always  be  borne 
by  the  plaintiff,  whether  the  imprisonment  be  adjudicated  or  rejected,"  &c. 

And  in  respect  of  this  section  the  Supreme  Court,  on  the 
31st  of  December,  1832,  held  that  the  plaintiff  obtaining  a 
decree  of  civil  imprisonment  against  a  debtor  is  not  entitled 
to  the  costs  thereof  from  the  defendant ;  *  but  I  have  found 
no  case  where  the  rule  and  this  judgment  have  since  been 
brought  to  the  notice  of  the  Court,  while  on  the  other  hand 
there  are  several  cases,  since  then,  of  costs,  for  obtaining  the 
decree  of  civil  imprisonment  against  the  defendant.  For 
instance,  in  the  case  of  Hope  vs.  Brunette^  the  Court  awarded 
full  costs  against  the  defendant ;  and  so  did  they  also  in  the 
cases  of  Sutherland vs,  Bird;^  also  in  Bates  vs.  Hutton ;^ 
also  Van  Santen  vs.  Hopkins;'^  and  in  the  case  of  Eitzen 
&  Co.  vs.  Van  Laun  ;  ®  the  costs  of  the  motion  were  added 
to  the  debt. 

On  a  judgment  of  a  Magistrate's  Court  the  plaintiff  has 

*  Chitty's    Archbold,    by    Prentice,  »  Decided  in  1847,  3  M.,  155. 

Vol.  I,  Chap.  8,  Ed.  6.  •  Decided  Decemberi  1875,  ^'^'^  ^^' 

«  See  Chapter  ^'Arresis^  ported. 

»  VaUntyn  vs.  Olwier^  3  M.,  145.  ^  3  J.,  81. 

^  Decided  in  1867,  ^<>^  reported.  *  B.  1874,  p.  75. 
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to  pay  the  costs  to  obtain  a  decree  of  civil  imprisonment,  but 
if  it  shall  appear  to  the  Court  that  the  defendant  is  purposely 
withholding  payment  of  his  debt,  with  a  view  to  annoy  the 
plaintiff,  the  defendant  may  in  that  case  be  ordered  to  pay 
costs.^ 

If  the  debtor,  at  any  time  after  he  is  imprisoned,  should 
offer  to  pay  the  debt,  he  is  bound  also  to  pay  all  the  costs 
incurred  by  the  plaintiff  up  to  that  date  (except  as  to  what 
is  mentioned  in  the  preceding  paragraph),  and  to  refund  to 
the  plaintiff  the  money  paid  for  his  maintenance  in  prison.^ 

By  the  4th  paragraph  of  the  3rd  of  the  Twelve  Tables, 
above  quoted,  it  is  provided 

^  that  the  debtor  ....  shall  live  ,  ...  at  his  awn  expense  .  .  .  .,  but  if 
too  poor  the  creditor  .  .  •  .  must  supply  him  with  a  pound  of  bread 
daily." 

The  principle  that  the  debtor  must  maintain  himself  while 
in  gaol,  or,  in  case  of  poverty,  must  be  maintained  by  his 
creditor,  has  been  adopted  by  the  law  of  Holland. 

But  even  if  the  debtor  maintains  himself,  though  he  may 
have  the  choice  of  what  food  and  drink  he  pays  for,  or  what 
his  friends  may  send  him,  these  are  nevertheless  subject  to 
the  inspection  of  the  gaoler,  whose  duty  it  is  to  see  that  the 
food  is  wholesome  and  the  drink  reasonable ;  otherwise, 
injurious  or  poisoned  food  may  deliberately  be  introduced, 
even  at  the  request  of  the  debtor,  by  his  friends ;  and  as  to 
drink,  the  effects  may  cause  a  disturbance.  The  debtor  is 
therefore,  while  in  gaol,  subject  to  all  the  prison  regulations 
as  to  health,  safety,  and  good  order,  &c.^ 

The  maintenance  in  gaol,  if  at  the  expense  of  the  creditor, 
is  to  be  neither  too  scanty  on  the  one  hand,  so  as  to  cause 
injury  to  the  debtor's  health,  nor,  on  the  other  hand,  too 
luxurious,  so  as  to  cause  unnecessary  expense  to  the  creditor, 
but  shall  be  for  the  debtor's  necessary  support :  and  differences 
formerly  naturally  arose,  especially  in  regard  to  debtors  who 
were  accustomed  to  ''all  the  good  things  of  this  earth," 
without  a  thought  of  their  creditors,  as  to  what  the  one 

^  §22of  Act  20of  1S56.  '  See  the  ▼arious  Placaaten  to  the 

*  Sande  i,  17,  2.  "Cipiersand  Deurwaarders  "  in  Cau's 

collection  of  the  Placaaten. 
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should  get  and  the  other  should  allow.  In  consequence, 
therefore,  the  allowance  for  maintenance  was  fixed  the  same 
in  every  case,  without  any  reference  whatever  to  the  debtor's 
habits  or  customs,  health  or  social  position  ;  and  with  the 
money  so  to  be  paid  l)y  the  creditor  the  gaoler  has  to  buy 
the  necessary  suitable  and  wholesome  food  for  the  debtor. 
.  .  .JSy  the  Ordinance  and  Instructions  of  the  Court  of  Holland 
of  the  2 1  St  December,  1579,*  the  amount  to  be  paid  \yy  the 
creditor  for  the  maintenance  of  the  debtor  in  gaol  was  3  stivers 
{i\d^  a  day.  This  was  re-enacted  by  the  Hooge  Raade  on 
the  31st  May,  1552.^  But  by  the  Ord.  and  Instr.  of  the 
Court  of  Holland  to  the  Gaolers  (Cipiers)  of  the  19th 
November,  16 10,  and  26th  March,  1632,'  the  amount  was 
increased  to  16  stivers  (8^.)  a  day,  or  so  much  more  or  less  as 
by  the  Court  or  State  shall  be  taxed  or  ordered^  according  to 
the  circumstances  of  the  times. 

This  section  was  almost  verbatim  re-enacted  by  the  loth 
section  of  the  Instructions  of  the  Courts  of  Holland  of  the 
25th  July,  1754,*  and  the  allowance  was  thereby  increased 
from  16  to  18  stivers  (9^.)  a  day,  and  as  it  was  the  last 
enactment  made  in  Holland  on  this  subject,  and  has  also  the 
force  of  law  in  this  Colony,  except  now  as  to  the  amount,  I 
shall  here  give  an  extract  of  it : — 

" .  .  •  •  and  concerning  persons  who  are  in  gaol  at  their  own  expense, 
or  at  the  expense  of  their  creditors  ....  (the  gaoler)  ....  shall  b^ 
obliged  to  see  that  they  are  provided  with  wholesome  food  and  drink,  at 
18  stivers  a  day,  or  so  much  more  or  less^  as  by  the  Court  or  the  State 
shall  be  taxed  and  ordered,  according  to  the  circumstances  of  the  timesP 

In  both  the  ordinances  just  mentioned  it  will  be  noticed 
that  the  amount  for  maintenance,  though  fixed,  was  liable  to 
be  increased  or  diminished,  at  the  discretion  of  the  State,  or 
the  Court,  ^^CKCording  to  the  circumstances  of  the  times'' ;, 
that  is,  in  other  words,  according  to  the  price  of  provisions 
from  time  to  time :  and  that  by  neither  enactment  were  the 
habits,  customs,  social  position,  or  health  of  the  debtor  taken 
into  consideration  in  regulating  the  allowance  for  maintenance^ 
but  only  the  "  circumstances  of  the  times'' 

>  G.P.B.,  Vol.  2,  p.  770,  {  15.  •  Ibid,  p.  1509,  {  9. 

«  Ibid,  p.  834,  f  275.  •  G.P.B.,  Vol.  8»  p.  769. 
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Until  the  passing  of  these  two  ordinances  (of  1632  and 
1754)  the  law  was  that  the  allowance  to  debtors  had  to  be 
paid  daily,  but  whether  in  advance  or  at  the  end  of  each 
day  is  not  certain.  But  by  the  20th  section  of  the  former 
ordinance  ^  it  was  enacted  (and  I  here  give  an  extract  of  that 
section,  as  it  is  law  also  with  us)  that  •  .  • 

"  Every  creditor  who  causes  a  debtor  .  «  « ..  to  be  imprisoned  -.  .  .  • 
shall  .....  be  bound  every  eight  (8)  days  to  pay  to  the  gaoler,  or  to  give 
good  and  approved  security  for,  whatever  the  debtor,  to  the  extent  of 
16  stivers  (but  afterwards  increased  to  18  stivers),  or  less,  according  to 
the  order  of  the  Court,  shall  have  consumed ;  and  in  default  thereof  the 
Court  authorises  its  ist  (chief)  messenger,  when  requested  thereto  by 
the  gaoler,  to  levy  an  execution  on  those  who  caused  the  debtor  to  be 
imprisoned,  or  their  sureties,  at  the  choice  or  option  of  the  gaoler.  And 
in  default  of  the  goods  of  the  creditor,  or  his  sureties,  the  gaoler  shall  not 
be  obliged  to  retain  the  defendant  longer,  provided  he  first  gives  them 
(the  creditor  and  sureties)  eight  days'  previous  notice  that  they  may, 
within  that  time,  pay,  or  give  sufficient  security  for,  the  expenses  already 
consumed  and  that  may  be  consumed." 

This  section  was  afterwards  re-enacted,  with  the  alteration 
only  of  16  to  18  stivers  a  day,  by  the  said  Ord.  of  1754,  §  23.* 

Although  these  sections  as  to  the  allowance  payable  are 
in  the  past  tense  "shall  have  consumed,"  it  is  to  be  noticed 
that  the  arrangement  with  the  gaoler  as  to  the  payment  had 
to  be  made  every  eight  days  in  advance,  though  satisfactory 
security  might  also  be  given  for  the  payment  to  be  made  at 
the  end  of  every  eight  days,  and  the  gaoler  can  thus  protect 
himself  by  taking  ample  security  not  only  for  the  costs 
already  consumed,  but  also  "  that  may  be  consumed/'  ^  But 
in  the  Magistrate's  Court  the  payment  must  always  be  made 
eight  days  in  advance. 

But  even  if  the  creditor  is  in  default  with  his  payment 
after  the  notice  given,  the  gaoler  cannot,  in  consequence,  dis- 
charge the  debtor  from  gaol  without  an  order  of  the  Court. 
The  17th  section  of  the  Ordinance  of  1632*  enacts  that  **the 
gaoler  shall  receive  no  person  as  prisoner  but  by  express 
order  of  the  State  or  of  the  Court";  and  the  i8th  section 
enacts  that  "the  gaoler  shall  release  no  (prisoner)  but  by 

»  G.P.B.,  Vol.  2,  p.  151 1.  Van    Alphcn,    Vol.     i,    Chap.    31  ; 

•  G.P.B.,  Vol.  8,  p.  770.  Menila,  4,  99,  i. 

•  Consult  also  Vroman,  4,  4,  5,  and         *  G.P.B.,  Vol.  3,  p.  15,  §  la 
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express  order  as  above,"  These  two  sections  have  been 
re-enacted  by  the  Ord.  of  1754,  sections  20  and  21.* 

Our  Supreme  Court  has  also  decided  that  when  a  Mag^s- 
trate»  for  sufficient  cause,  discharges  a  prisoner  from  gaol  who 
has  been  imprisoned  there  for  civil  debt,  the  gaoler  is  bound 
to  obey  such  order  and  release  the  prisoner.^ 

If,  then,  the  creditor  or  his  sureties  fail  to  pay  even  during 
or  after  the  eight  days'  notice,  and  pending  the  order  of  Court 
for  the  debtor's  discharge  from  prison,  who  pays  for  the 
latter's  maintenance  in  the  meantime  ?  The  answer  is,  either 
the  debtor  himself,  or,  if  he  is  too  poor,  then  the  gaoler.  The 
principle  of  the  law  is  that  the  debtor  should  maintain  him- 
self, and  if  he  is  too  poor,  then  the  creditor  should  do  so.  But 
if  the  creditor  is  in  default  with  his  payment  it  is  the  gaoler's 
responsibility.  The  obligation  of  maintenance  never  falls 
on  the  State,  which  guarantees  only  the  safe  imprisonment. 
By  all  the  Placaaten  on  the  subject  the  duty  is  cast  upon  the 
gaoler  to  make  arrangements  with  the  creditor  for  the  neces- 
sary maintenance  of  the  debtor,  and  the  gaoler  may  from  time 
to  time  demand  security  to  his  satisfaction.  If,  then,  he  takes 
insufficient  security,  it  is  his  own  fault  As  to  the  period  for 
which  the  security  must  be  taken,  it  should  be  a  reasonable 
time  to  enable  •  the  gaoler  or  the  debtor  to  move  the  Court 
for  the  latter's  discharge  from  prison,  after  the  lapse  of  8  days' 
notice  to  the  creditor.  Of  course,  the  gaoler  is  entitled  to  sue 
for  and  to  recover  from  the  debtor,  as  well  as  from  the 
creditor  and  his  sureties,  the  expenses  of  maintenance.^  But 
the  gaoler  could  not  detain  the  debtor  in  prison,  or  any  of  his 
goods,  in  satisfaction  of  or  as  security  for  any  ordinary 
expenses  of  maintenance  (and  consequently  not  for  any 
extraordinary  expenses  either),  or  costs  of  consumption 
which  the  debtor  may  have  incurred  or  consumed  while  in 
gaol,  without  an  express  order  of  the  Court  to  that  effect* 
The  expenses  to  be  recovered  by  the  gaoler  from  the  creditor 
or  his  sureties  are  only  the  ordinary  expenses  of  consumption : 
that  is,  for  the  usual  and  necessary  food  for  the  debtor's 


*  G.P.B.,  Vol.  8,  p.  770. 

*  Barnes  y%.  White,  3  J.,*i8i. 


'  See  the  several  Placaaten  to  the 
"  Cipieis  and  Deurwaaiders." 
♦  G.P.B.,  Vol  8>  p.  770,  §  24. 
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maintenance.  Anything  more  than  that,  or  ^ny  extraordinary 
expenses,  for  supplies  by  the  gaoler,  either  of  his  own  accord 
or  at  the  request  of  the  debtor,  he  must  recover  from  the 
latter.  This  point  was  decided  by  the  Supreme  Court  of 
Holland  on  the  19th  November,  1568,  in  appeal  from  the 
Provincial  Court  of  Mechlin  in  the  case  of  Marten  Fransz 
Cipier  vs.  Hendrik  ComelisZy  alias  Reyn  Onreyn} 

In  all  cases  of  ad  factum  praestandum  judgments  the 
plaintiff  must  also  previously  and  in  advance  arrange  (fe  voren 
moeien  afspreken)  with  the  gaoler  the  expenses  of  maintenance 
which  the  defendant  might  consume  during  his  imprisonment, 
and  if  this  is  not  done  the  latter  cannot  be  imprisoned.' 

Excepting  in  the  Proclamation  of  the  5  th  February,  18 13 
(already  referred  to),  and  which  applies  only  to  "  small  debts," 
we  have  no  local  enactment  on  the  maintenance  of  a  debtor 
imprisoned  by  a  judgment  of  any  of  the  Higher  Courts,  and 
by  that  Proclamation  the  gaoler 

'^cannot  demand  .  «  .  .  any  fees  or  other  expenses  than  that  of  the 
defendant's  diet,  at  the  rate  of  10  stivers  (5^.)  a  day  for  each  day." 

But  this  refers  only  to  those  who  arc  imprisoned  for  a  debt 
not  exceeding  £1  lor.,  and  where  the  imprisonment  is  not 
longer  than  one  month.  Nothing  is  said  in  the  Proclamation 
about  the  maintenance  fees  for  those  who  are  imprisoned  for 
the  larger  sum  therein  mentioned  {£1  15.^.),  and  for  which 
the  imprisonment  is  for  not  more  than  six  months. 

Practically,  that  Proclamation  is  now  never  brought  inta 
operation,  though  still  law,  because  all  "  small  debt  causes  ^* 
are  heard  in  the  Magistrates'  Courts ;  but  a  case  may  arise 
in  the  Higher  Courts  where  judgment  for  a  debt  may  be 
given  for  not  more  than  the  amount  mentioned  in  the 
Proclamation.  Both  these  sums  apply  to  the  original  debt 
and  are  exclusive  of  costs. 

But  by  the  Magistrate's  Court  Act  ^  the  charge  for  main- 
tenance is  one  shilling  per  day,  payable  weekly^  in  advance^  by 
the  creditor  to  the  gaoler,  who  hands  it  to  the  imprisoned 
debtor;  and   if  the  creditor  fails  to  do  this  the  debtor  is 

>  Neostadius,  Cur.  Sup.,  Dec.  i.  §§  36-39 ;  G.P.B.,  Vol.  3,  p.  659, 

*  Reglement  of  26th  March,   1680,  *  20  of  1856. 
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forthwith  to  be  discharged  from  custody  by  the  gaoler, 
witliout  any  other  proceeding  being  necessary.^  This  section 
contains  a  provision  to  the  effect  that 

**'  the  plaintiiT  ....  shall  pay  and  satisfy  the  charge  for  the  maintenance 
of  the  defendant  precisely  as  if  such  defendant  had  been  committed  .... 
4y  virtue  of  a  decree  of  civil  imprisonment,  made  or  granted  by  tht 
Supreme,  or  any  Circuit,  Courts 

I  fail  to  see  the  object  of  this  proviso,  in  the  face  of  the  fact 
that  in  the  same  section  it  is  enacted  that  the  maintenance  fee 
which  is  fixed  shall  be  paid  weekly,  in  advance ;  but  if  it  has 
any  other  object,  then  to  find  out  what  this  is  we  must  look 
to  the  law  of  Holland.  Indeed,  it  may  be  generally  said  that 
when  this  Act  or  the  said  Proclamation  has  made  no  provision 
as  to  the  detention  of  a  civil  debtor,  we  must  revert  to  the 
law  of  Holliand. 

The  sum  of  \s.  per  day  for  maintenance  having  been  fixed 
by  the  Legislature  for  all  civil  debtors  imprisoned  by  a  judg- 
ment of  a  Magistrate's  Court,  it  may  fairly  be  presumed  that 
this  is  the  best  criterion  for  the  higher  Courts  also  to  go  by 
in  deciding  what  is  a  reasonable  maintenance  fee  under  any 
of  their  own  judgments,  unless  the  exigency  of  the  times 
requires  a  larger  amount ;  and  probably  this  is  the  reason  why 
we  have  not  yet  had  any  such  application  made  to  the  higher 
Courts ;  the  general  impression  being  that  the  allowance  of 
15.  per  day  applies  to  all  judgments  of  all  Courts  without 
exception.  But  suppose  that  the  price  of  provisions  should 
enormously  increase  to-morrow,  and  it  could  be  proved  beyond 
all  doubt  that  sufficient  food  of  any  kind  could  not  be 
purchased  for  u.,  for  a  day's  necessary  maintenance  of  any 
person,  we  should  have  this  result,  that  a  defendant  imprisoned 
by  virtue  of  a  Magistrate's  judgment  could  claim  no  more 
from  the  plaintiff  than  is.  per  day,  because  the  Legislature 
had  fixed  that  amount  without  any  discretionary  power  to 
any  Court  of  increasing  it  For  the  same  reason  the  plaintiff 
cannot  pay  less  than  i^.,  though  he  could  abundantly  prove 
that  owing  to  the  cheapness  of  provisions  not  a  quarter  of 
that  sum  was  required  for  the  defendant's  necessary  main- 
tenance ;  and  here  also  the  Court  has  no  discretionary  power 

'  f  18. 
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given  it  of  reducing  that  sum.  While  the  same  person,  if  he 
were  imprisoned  by  the  judgment  of  any  higher  Court  (unless 
he  comes  under  the  first  section  of  the  Proclamation),  could 
call  upon  the  plaintiff  to  pay  for  the  increased  price  of  pro- 
visions, and  so  also  the  plaintiff  could  apply  to  the  Court  to 
have  the  amount  reduced  for  the  diminished  price  of  provisions  ; 
and  in  each  case,  "  according  to  the  circumstances  of  the 
times,"  and  as  in  the  "discretion  of  the  Court  may  seem 
reasonable." 

Is  then  the  defendant,  under  a  Magistrate's  judgment,  to 
starve  or  to  be  discharged  from  gaol  because  he  cannot  obtain 
a  day's  necessary  food  for  u.,  and  has  not  the  means  to 
support  himself  ?  Certainly  not  The  defendant  can  neither 
demand,  nor  can  the  plaintiff  be  compelled  to  pay,  the  increased 
difference.  Of  course,  it  follows  that  if  the  plaintiff  wishes 
to  detain  the  defendant  in  gaol,  he  must  bear  the  extra 
expense,  and  it  is  therefore  at  his  option  to  pay  it  or  not. 
But  very  strong  evidence  will  be  required  to  be  produced  by 
the  debtor  that  he  cannot  be  maintained  for  a  shilling  a  day 
owing  to  the  high  price  of  provisions,  and  that  he  has  no 
means  of  his  own  to  pay  for  the  extra  amount  required.  If 
then  the  creditor  declines  to  pay  it,  the  defendant  is  entitled 
to  his  release,  but  not  without  an  order  of  Court,  as  the 
plaintiff's  failure  or  refusal  under  such  circumstances  does 
not  come  under  the  i8th  section  of  the  Magistrates'  Court 
Act,  while  the  defendant's  detention  on  the  payment  of  the 
extra  expense  by  plaintiff  will  come  under  the  first  proviso 
of  that  section. 

There  is  of  course  nothing  to  prevent,  under  the  judgment 
of  any  Court,  payment  for  maintenance  being  made  for  a 
longer  period  in  advance  than  eight  days,  but  the  gaoler 
cannot  be  compelled  to  accept  it  It  may  be  inconvenient  for 
him  to  do  so,  or  he  may  not  wish  to  run  the  risk  of  a  possible 
loss.  On  the  other  hand  he  may  prefer  to  accept  a  larger 
sum  in  advance,  especially  under  judgments  of  the  higher 
Courts,  so  as  to  run  no  risk  of  having  to  sue  the  plaintiff  or 
the  defendant  for  the  latter's  maintenance. 

When  the  defendant  has  been  once  released  from  gaol  on 
the  ground  that  the  necessary  maintenance  has  not  been  paid. 
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it  IS  not  stated  by  any  writer  whether  he  can  be  imprisoned 
again  on  the  plaintiflf  paying  the  arrear  maintenance  allow- 
ance, and  also  offering  payment  in  advance  for  the  future. 
The  general  principles  seem,  however,  to  be  against  a  re- 
imprisonment  caused  through  the  neglect  of  the  plaintiff.  It 
is  clear  that  by  virtue  of  a  Magistrate's  Court  judgment  it 
cannot  be  done,^  nor  by  the  Proclamation ;  nor  can  it  be 
done  by  the  English  law.'  But  of  course  on  all  general 
principles,  and  also  on  that  of  this  case  just  mentioned,  a 
person  ordered  to  pay  in  instalments,  but  making  default  in 
the  payment  of  any  of  these  instalments,  can  be  imprisoned 
for  each  instalment  as  it  from  time  to  time  becomes  due. 

A  discharge  from  imprisonment  is,  however,  under  no 
judgment  a  discharge  of  the  debt,  for  which  the  defendant 
always  remains  liable  till  released  by  the  plaintiff  or  by 
operation  of  law.^ 

I  had  once  a  client  who  had  made  a  will  in  which  he  put 
aside  j^  3,000  for  the  purpose  of  maintaining  in  gaol  a  debtor 
whom  he  had   imprisoned   under  the  124th  section   of  the^ 
Insolvent  Ordinance.     His  own  subsequent  long  and  serious . 
illness,  but  chiefly  the  effect  of  a  sermon  preached  by  the  late 
Bishop  Gray  on  the  "  Unforgiving  Spirit,"  led  him  to  alter 
this  will  and  also  to  release  the  prisoner.    The  outside  public^ 
will  probably  regard  such  a  will  as  an  act  of  revenge,  and  be- 
shocked  at  the  idea  of  it,  but  they  little  know  of  the  iniquity 
of  some  debtors  and  the  consequent  hardships  suffered  by 
some  honest  creditors.     In  most  cases,  however,  it  is  the  want 
of  funds,  frequently  caused  by  the  debtor's  conduct,   that 
prevents  a  creditor  from  detaining  his  debtor  in  gaol  for  a 
long  time ;  or  sometimes  it  is  out  of  pity  for  the  sufferings 
and  at  the  sight  of  the  tears  and  cries  of  distress  of  the 
debtor's  innocent  wife  and    little  children ;  or  the  creditor 
sometimes  regards  the  money  for  maintenance  as  uselessly 
spent,  or  his  own  feelings  revolt  at  the  idea. 

But  though  under  a  judgment  of  any  of  the  higher  Courts; 
a  defendant  is  liable  to  be  detained  in  prison  till  the  debt  and 

*  1 18.  '  Sonde  i,  17,  2,  and  Act  20,  1856,. 

*  E^am  y%     Wilhy    L.    Rq>.    I,      §  20. 
C.P.D.,  229. 
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costs  are  paid,  the  tendency  of  Courts  of  law  at  the  present  day 
is  against  long  imprisonments  and  severe  punishments.  It  may 
be  that  our  modern  ideas  and  feelings  take  a  different  view 
of  what  amounts  to  a  long  imprisonment  or  a  severe  punish- 
ment, and  therefore  a  debtor  need  not  be  afraid  that  in  cases 
where  a  Judge  has  the  discretion  to  release  him,  his  incarcera- 
tion will  last  as  long  as  his  creditor  may  please  to  detain  htm. 
But  the  Court  on  being  appealed  to  may,  in  the  exercise  of 
its  discretion,  and  in  the  absence  of  a  time  iixed  by  law,  con- 
sider whether  the  imprisonment  already  suffered  is  adequate 
under  the  circumstances,  and  may  accept,  if  tendered,  the 
surrender  of  the  debtor's  estate,  and  then  discharge  him  from 
prison ;  or,  if  he  is  already  insolvent,  may  grant  him  his 
rehabilitation,  where  practicable,  which  will  then  discharge 
him  ;  or,  where  neither  of  these  two  things  can  take  place, 
may  suspend  the  operation  of  the  writ  for  an  indefinite  period, 
conditionally  or  unconditionally. 

It  has  already  been  stated  that  the  plaintiff  is  bound  only 
to  provide  for  the  defendant's  necessary  food  and  nothing 
more.  The  bedding,  the  usual  prison  bedding,  with  its 
belongings  according  to  the  season  of  the  year,  are  supplied 
by  the  State  free  of  charge ;  but  if  the  defendant  wants  a 
better  bed  or  extra  coverings  beyond  the  prison  allowance, 
he  must  pay  or  provide  for  it  himself,  but  not  the  plaintiff  or 
the  gaoler.  Any  bedding  the  defendant  may  introduce  is, 
like  his  food,  subject  to  the  inspection  and  approval  of  the 
gaol  authorities.  All  debtors  must  sleep  apart  and  be  kept 
separate  from  any  other  class  of  prisoners  in  the  gaol ;  and, 
if  necessary,  two  debtors  must  occupy  the  one  bed,  unless 
they  pay  for  separate  beds.  They  must  not  take  their  meals 
with  criminals,  and  the  males  must  be  kept  separate  from  the 
females ;  they  may,  however,  have  a  guest  to  their  mid-day 
meal  (but  at  none  others),  and  at  their  own  expense.  The 
debtor  must  also  provide  himself  with  his  own  clothing  in 
prison,  and  if  he  has  none  he  must  wear  the  usual  prison 
clothes.  So  also  he  must  pay  for  his  own  washing ;  but  if 
he  cannot,  the  clothes  must  be  washed  for  him  by  the  prison 
authorities  free  of  cdiarge.^ 

»  G.P.B.,  Vol.  2,  p.  1511,  $§  19-30;  Ibid,  Vol.  8,  p.  770,  §§  ii  and  54. 
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The  debtor's  illness,  however  serious,  is  no  ground  for  his 
discharge  from  gaol,  and  the  plaintiff  is  not  liable  for  the 
debtor's  medicine  or  any  medical  expenses  ;  the  debtor  must 
pay  for  these  himself.  The  debtor  is,  however,  entitled  to 
be  attended  by  his  own  medical  adviser  on  paying  him  for 
it  But  if,  for  whatever  cause,  medical  attendance  or  medi- 
cines should  become  necessary,  and  the  debtor  will  not,  or 
cannot  pay,  for  them,  then  he  must  submit  to  the  treat- 
ment of  the  doctor  of  the  prison  ;  and  the  expense  of 
such  attendance  and  such  medicines  can  be  recovered  from 
the  debtor,  when  he  is  afterwards  able  to  pay  for  them ; 
failing  which  they  must  be  borne  by  the  gaol  as  in  criminal 
cases. 

It  is  surprising  that  the  State  should  so  far  back  as  15 10 
have  taken  upon  itself  the  safe  custody  of  all  debtors,  and  in 
addition  thereto  provide  them  with  certain  things,  without 
any  charge  to  either  debtor  or  creditor,  and  without  any 
corresponding  advantage  to  the  public  as  in  the  case  of  the 
labour  of  convicted  criminals,  and  that  this  obligation  still 
continues.  If  the  Grovemment  in  certain  cases  is  to  be 
responsible  for  the  safe  custody  of  a  debtor,  who  is  after  all 
confined  only  at  the  instance  of  a  single  individual  and  in 
whose  incarceration  the  public  have  not  the  same  interest 
as  they  have  in  the  locking  up  of  criminals,  it  is  worth  con- 
sidering, on  grounds  of  general  policy,  whether  the  State 
should  any  longer  bear  the  responsibility  without  some 
recompense  in  return. 

Though  the  debtor  is  bound  by  all  the  prison  regulations 
as  to  general  good  order,  air,  health,  exercise,  and  obedience, 
&a,  he  cannot  be  made  to  work  while  in  gaol,  or  undergo  any 
labour,  or  suffer  punishment  of  any  kind,  except  for  a  trans- 
gression of  a  prison  regulation  ;  for  the  rule  is  that  "  no  harm 
shall  be  done  to  his  skin ; "  and  the  rule  that  "  he  who  has 
no  money  shall  pay  it  with  his  skin  "  is  applicable  only  to 
criminal  cases  and  does  not  apply  to  civil  debtors*  Moreover 
the  object  of  imprisoning  a  debtor  is  to  preserve  and  detain 
him  in  a  place  of  safety,  and  to  restrain  him  of  his  liberty  for 
a  time,  but  not  otherwise  to  punish  him.  Nor  can  a  debtor 
be  confined  in  an  unhealthy  or  a  foul-smelling  place,  or  where 
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he  has  no  fresh  air,  or  where  he  sees  no  light,  or  inhales  bad 
air,  or  where  the  place  is  full  of  insects.^ 

If  the  debtor  escapes  from  gaol  through  the  default,  delay, 
or  negligence  of  the  gaoler,  or  by  the  privity  or  connivance  of 
his  servants  or  others  under  his  charge  and  control,  he  (the 
gaoler)  is  liable  to  the  plaintiff  in  the  capital,  interest  and 
costs  due  by  the  defendant  to  the  plaintiff,  and  also  for  any 
damages  which  the  creditor  may  thereby  sustain  ;  but  he  is 
not  liable  if  the  escape  be  forcible  and  during  the  night,  or 
by  an  accident,  provided  he  and  the  servants  of  the  gaol  have 
■done  all  in  their  power  to  prevent  it.^  If  the  escape  is  through 
the  insufficiency  or  defective  state  of  the  prison,  the  Govern- 
ment will  also  be  liable ;  and  in  any  case  it  would  be  better 
to  make  the  Government  a  co-defendant  with  the  gaoler  in 
an  action  for  an  escape. 

In  criminal  cases  if  the  gaoler  purposely,  or  by  the  neglect 
of  himself  or  his  servants,  allows  the  escape,  he  is  to  be 
punished  in  a  like  sentence  as  that  for  which  the  criminal 
ivas  confined,  even  to  suffering  capital  punishment^  The 
Cape  Supreme  Court  in  1895  decided  that  this  punishment 
has  in  modern  days  become  discretionary.*  But  the  Sheriff, 
or  his  Deputy,  is  not  responsible  for  the  rescue,  or  escape,  of 
any  person  out  of  his  custody  on  his  way  to  any  gaol,  or  after 
being  lodged  therein,  if  such  rescue  or  escape  happens  without 
his  default  or  connivance.^ 

The  right  of  visiting  the  debtor  in  prison  was  originally 
confined  only  to  the  prison  authorities,  but  in  later  times  the 
legal  adviser  of  the  prisoner  can  at  all  reasonable  times  see 
him,  and  relatives  and  friends  of  the  prisoner  are  now  also 
allowed  to  see  him  at  stated  times  and  in  conformity  with 
the  prison  regulations.* 

"  Civil  Imprisonment "  has  much  in  common  with  "Arrests," 
and  it  may  therefore  be  generally  stated  that  whenever  the 

*  G.P.B.,  Vol.  8,  p.  769, 1$  11-36;  Institutes  of  the  Laws  of  Scotland, 

Loenius  94;  Van  Zurck,   Cod.  Bat.,  Vol.  2,  p.  739,  §  i^l 

Tit.  "  Gevangenis  "  ;  van  Leeuwen,  5,  »  G.P.B.,  Vol.  S,  p.  769,  $$  15  and 

27»  13  y  Carpsovius,  LyfstrafTelyke  Mis-  16. 

daden,  Vol.  2,  Clmp.  103,  n.  2;  and  *  Queen  vs.  Loftus^  12  S.  C,  434. 

Ord.  24  of  1847.  •  Ord.  37  of  182S,  §  4. 

«  G.P.B.,   Vol.   8,  p.   770,    §    27;  •  See  also  Ord.  40,  §  38. 
Menila,    4,    24,    9;    Lord    Erskine's 
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two  do  not  stand  in  conflict  with  each  other,  or  have  not 
separate  rules  for  procedure,  the  law  given  in  the  one  is  for 
the  most  part  applicable  also  to  the  other  subject  in  a  like 
case  ;  and  the  differences  between  them  will  be  found  at  the 
end  of  the  Chapter  on  **  Arrests!^  So  also  there  is  in  many 
respects  a  great  similarity  between  the  proceedings  in  Prae- 
static  facti  and  contempt  of  court,  as  will  be  seen  in  the 
Chapter  on  "  Contempt  of  Courtr 

As  the  young  student  may  not  at  once  appreciate  the 
differences  between  the  effect  of  a  judgment  for  civil  imprison- 
ment in  the  Magistrate's  Court  and  in  the  higher  Courts,  it 
will  be  convenient  to  state  them  here  in  parallel  columns : — 


In  R,  M.  Courts. 

1.  The  amount  for  which  the  debtor 

can  be  imprisoned  is  limited. 

2.  Period  of  imprisonment  is  limited. 

3.  The  maintenance  fee  is  i  j.  a  day. 


4.  This  fee  to  be  paid  every  eight 
days  in  advance. 


5.  On  fulnre  of  payment  in  advance, 
the  gaoler  can  immediately 
discharge  the  prisoner. 


In  the  higher  Courts. 

1.  Unlimited,  except  as  to  the  judg- 

ments coming  under  the  Pro- 
clamation. 

2.  Unlimited,  except  as  to  the  period 

mentioned  in  the  Proclamation. 
3^  Except  in  the  case  of  the  Pro- 
clamation (where  it  is  10  stivers) 
the  maintenance  fee  is  *'  accord- 
ing to  the  circumstances  of  the 
times  and  in  the  discretion  of 
the  Court." 

4.  According  to  arrangement  with 

the  gaoler,  or  at  the  end  of 
every  eight  days  on  approved 
security  being  given  to  him. 

5.  Cannot  be  discharged  without 

notice  to  the  creditor,  and  then 
also  only  on  receiving  an  order 
of  Court  to  discharge. 


Summausfct  civil  imprisonment  on  an  unsatisfied  judgment. 

(Heading.) 

Command  •  •  • .  of  •  •  • .  in  the  district  of ... .  that  justly  and  without 
delay  he  render  and  pay  to  ....  of ....  in  the  district  of  ... .  the  sum 
of  ;f .  • . .  sterling  of  lawful  money  with  interest  thereon  from  the  ....  day 
of . . . .,  which  he  owes  to  the  said  ....  upon  and  by  virtue  of  a  certain 
sentence  of  the  Supreme  Court  of  this  Colony  bearing  date  the  ....  day 
of  ...  .  together  with  the  sum  oi£  .  .  .  .  sterling,  being  the  taxed  costs 
incurred  by  the  said  ....  in  obtaining  the  said  sentence,  which  said 
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sentence  has  been  carried  into  execution  and  a  return  since  made  thereon 
that  no  goods  or  chattels  of  the  said  ....  could  be  found  whereof  the 
exigency  of  the  said  yrrit  or  any  part  thereof  could  be  made ;  as  it  is 
said  : — ^And  unless  he  shall  do  so  then  summon  the  said  ....  that  he 
appear  before  our  Justices  of  our  Supreme  Court  of  our  said  Colony  at 
Cape  Town  on  the  ....  day  of  ....  at  ten  o'clock  in  the  forenoon,  or  so 
soon  thereafter  as  counsel  can  be  heard,  to  shew  wherefore  be  hath  not 
done  it ;  and  also  to  shew  cause,  if  any,  why  a  writ  of  personal  attach- 
ment shall  not  forthwith  be  decreed  to  issue  against  the  person  of  the 
said  ....  to  have  effect  and  hold  good  until  he  shall  have  paid  the  said 
sums  of  ...  •  and  ....  and  ....  : — And  also  summon  the  said  .... 
then  and  there  to  plead  to  the  claim  of  the  said  ....  for  payment  thereof 
under  security  with  costs  and  to  join  issue  thereon  ;  and  serve  on  the 
said  ....  a  copy  of  this  summons,  of  the  said  sentence,  writ  of  execution 
and  return  thereon,  whereon  the  said  claim  is  founded ;  and  return  you 
then  there  this  summons  with  whatsoever  you  have  done  thereupon. 
Witness,  &c. 

Summons  for  civil  imprisonment  under  §  124  of  Insolvent  Ordinance  for 

deficiency  in  the  estate, 

(Heading.) 

Command  A.B of  •  •  •  •  in  the  district  of ...  •  that  he  appear 

before  our  Justices  of  our  Supreme  Court  of  the  Colony  of  the  Cape  of 
Good  Hope  at  Cape  Town  on  the  ....  day  of  ....  at  ten  o'clock  in 

the  forenoon,  then  and  there  to  answer  CD of  ....  in  his  capacity 

as  trustee  of  the  insolvent  estate  of  the  said  A.B.,  and  to  shew  cause, 
if  any,  upon  motion  then  and  there  to  be  made  by  the  said  trustee,  why 
the  process  of  this  Honourable  Court  for  the  civil  imprisonment  of  the 
said  A.B.  shall  not  be  granted,  until  he  shall  have  rendered  and  paid  to 
the  said  trustee  for  the  benefit  of  the  creditors  of  the  insolvent  estate  of 
the  said  A.B.  the  sum  of  ;f . . . .  sterling,  which  the  said  A.B.  owes  to  his 
said  insolvent  estate,  being  the  balance  deficiency  due  by  him  to  the 
creditors  of  the  said  estate,  who  have  proved  claims  amounting  to  ;£  • .  •  • 
sterling,  which  said  insolvent  estate  has  been  fully  administered  and  duly 
liquidated  and  the  accounts  of  liquidation  and  plans  for  distribution  of 
said  estate  by  the  said  trustee  have  been  duly  confirmed  by  this 
Honourable  Court  on  the  ....  day  of ...  •  and  from  which  it  will  be  seen 
that  the  said  estate  is  not  sufficient  to  discharge  the  debts  proved  against 
it,  and  that  the  said  sum  of  ;^  ....  is  the  deficiency  and  the  balance  still 
due  and  owing  to  the  creditors  of  the  said  estate  in  respect  of  their  proofs 
of  debt. 

As  it  is  said,  &c.  -  -  - 

Witness,  &c. 

(Note. — Copies  of  the  liquidation  account  should  be  served  with  the 
summons^ 
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Affidavit  in  support  of  the  summons* 
(Heading.) 

I,  CD.  of  •  •  •  •  make  oath  and  say  : — 

1.  That  I  am  the  duly  appointed  trustee  of  the  insolvent  estate  of  the 
said  A.B.,  and  that  as  such  trustee  I  have  fully  administered  the  said 
estate,  and  filed  with  the  Master  of  this  Honourable  Court  the  accounts 
of  my  administration  and  plans  of  distribution  of  the  said  estate,  and 
that  these  accounts  numbering  together  .  • . .  were  duly  confirmed  by  this 
Honourable  Court  on  the  •  •  •  .  day  of  •  .  •  . 

2.  That  the  debts  proved  against  the  estate  amount  to  jf  •  •  •  • :  the 
assets  of  the  said  estate  amount  to  ;f .  •  •  .,  and  after  deducting  the 
necessary  expenses  in  connection  with  the  administration  of  the  said 
estate,  the  balance  assets  for  distribution  among  the  creditors  amount  to 
the  sum  of  j£  •  •  •  • 

3.  That  of  this  balance  the  sum  of  jf  •  •  •  •  was  rendered  to  two  ot 
the  preferent  creditors;  the  remaining  preferent  creditors  and  all  the 
concurrent  creditors  getting  nothing  whatever;  that  there  is  thus  a 
deficiency  in  the  estate  of  the  sum  of  ;f  .  •  •  .,  and  that  there  are  no 
further  assets  in  the  estate  to  meet  any  part  of  this  deficiency. 

(Here  the  deponent  can  add  any  reasons,  or  give  any  facts  which  he 
thinks  will  tend  to  strengthen  and  induce  the  Court  to  grant  his  appli- 
cation, for  instance.) 

4.  That  the  insolvency  of  the  said  A.B.  was  not  due  to  any  misfortune, 
or  any  unforeseen  event,  but  was  caused  by  his  reckless  speculations  at  a 
time  when  he  knew  he  had  no  means  or  prospect -of  meeting  any  of  his 
obligations. 

5.  That  since  the  confirmation  by  this  Honourable  Court  of  the  plan 
of  distribution  of  the  said  estate,  the  said  A.B.  has  inherited  out  of  the 
estate  of  his  father  E.F. . . . .  the  sum  of  ;£•... :  and  that  he  is  at  present 
under  a  three  years'  engagement  as  mamager  of  the  ...  .  Company  at  a 
salary  of  ;f  . . . .  per  annum,  which  salary  is  far  more  than  is  necessary  for 
his  absolute  requirements ;  and  that  he  ought  to  pay  into  his  estate  the 
amount  of  the  inheritance  received  as  aforesaid,  and  to  make  also 
periodical  payments  to  his  estate  of  a  reasonable  proportion  of  his  salary. 

Sworn  at  •  •  •  • 
this  •  •  .  .,  &c. 

Summons  for  provisional  sentence  in  the  Supreme  Court  on  an  unsatisfied 
judgment  of  a  Magistrate's  Court  and  for  civil  imprisonment. 

(Heading.) 

Command  A.  of ...  .  that  justly  and  without  delay  he  render  and 
pay  to  C.  of .... : — 

I.  The  sum  of  ;f  .  .  .  .  which  he  owes  to  plaintiff  upon  and  by  virtue 
of  a  certain  judgment  of  the  Resident  Magistrate's  Court  of ...  .  bearing 
date  the  ....  day  of ...  .  obtained  against  him  by  the  said  plaintiff, 
being  the  amount  of  {here  state  the  cause  of  deb  f)  for  which  said  judgment 


266  ON  CIVIL  IMPRISONMENT. 

a  writ  of  execution  was  issued  out  of  the  office,  of  the  said  Magistrate 
directed  against  the  movables  of  the  said  defendant,  but  a  return  of  nulla 
bona  was  made  thereon  by  the  messenger  of  the  Court. 

2.  The  sum  of  ;f  •  •  •  .  being  the  taxed  costs  and  charges  of  the  said 
plaintiff  in  and  about  obtaining  the  said  judgment  and  of  the  execution 
of  the  ssud  writ 

3.  And  unless  he  shall  do  so  then  summon  the  said  A.  that  he  appear 
before  our  Justices  of  our  Supreme  Court  of  our  said  Colony  at  C  .  .  .  • 
T  .  ,  •  •  on  the  .  .  •  •  day  of .  .  •  •  at  lo  o'clock  in  the  forenoon  to  shew 
wherefore  he  hath  not  done  it,  and  to  shew  cause  further  why  by  reason 
of  the  sajd  defendant  having  left  the  jurisdiction  of  the  said  Magistrate 
and  now  residing  in  another  district  where  a  writ  for  civil  imprisonment 
of  the  said  Mag^istrate  cannot  be  enforced,  this  Honourable  Court  shall 
not  grant  a  writ  of  personal  attachment  against  the  said  A.  to  have  effect 
and  hold  good  until  he  shall  have  paid  the  said  sums  of ...  .  and  .... 
And  also  summon  the  said  At  there  and  then  to  plead,  &c.  {Conclude  as 
in  first  form  of  summons  above  ^ 


Writ  for  dvil  imprisonment, 
(Heading.) 

We  command  you  that  you  take  A.B.  of ....  in  the  district  of .  .  . 
and  safely  keep  him  in  the  prison  of  the  said  division  until  he  shall  have 
paid  to  C.D,  of .  •  .  .  the  several  sums  of  ;f  .  .  .  •  sterling  with  interest 
thereon  from  the  •  .  •  •  day  of  •  .  .  . :  and  the  sum  of  ;£  •  .  •  •  sterling, 
being  the  taxed  costs  and  charges  which  the  said  CD.  by  sentence  of  our 
Supreme  Court  of  our  said  Colony  bearing  date  the  ....  day  of ...  . 
recovered  against  the  said  A.B.,  and  whereof  the  said  A.B.  is  convicted 
as  appears  to  us  of  record.  And  have  you  this  writ  before  the  Justices 
of  our  said  Supreme  Court  at  Cape  Town  on  the  •  •  •  •  day  of ...  .  with 
whatever  you  have  done  thereupon* 

Witness,  &c. 

(Note. — The  return  day  in  this  writ  is  not  absolutely  necessary  and 
may  be  fixed  at  any  distance  of  time^  especially  when  it  is  anticipated  that 
a  considerable  period  may  elapse  before  the  defendant  can  be  taken. 
But  a  return  date  is  put  as  the  writ  must  be  returned  to  the  Registrar  of 
the  Supreme  Court  with  the  SherifiTs  return  thereon  to  be  kept  of  record, 
A  copy  of  the  writ  should  be  given  to  the  gaoler  as  his  warrant  for 
detaining  the  defendant,) 
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CHAPTER  X. 

SUBPCEHAS. 

The  term  "Subpoena"  is  derived  from  the  English  law, 
from  the  words  therein  which  command  the  party  called  to 
appear  at  the  day  and  place  sub  pcend  centum  tidrarum,  under 
a  penalty  of  a  hundred  pounds.  By  our  law  it  is  called  a 
''summons/'  and  so  is  it  called  in  the  33rd  Rule  of  Court, 
though  in  the  marginal  note  to  the  forms  subjoined  to  this 
Rule  the  word  "  subpoena  "  is  used.  The  only  way  to  account 
for  this  expression  and  for  this  form,  containing  the  penal 
clause  of  ;f  100,  is  that  in  those  days  (1828)  it  was  the  form 
used  in  the  Courts  of  Westminster,  and  the  person  who 
framed  the  Rule,  as  authorised  then  by  the  Charter  of  Justice, 
copied  the  English  form  because  there  were  no  English 
forms  then  in  existence,  the  proceedings  of  the  Court  up  to 
then  being  conducted  in  Dutch.  The  term  "  subpoena  "  has, 
however,  become  general  and  familiar  with  us  in  practice,  and 
is  used  in  the  profession  in  preference  to  the  word  *'  summons," 
when  the  attendance  of  a  witness  is  meant ;  while  laymen 
generally  still  use  the  term  ''summons."  Subpoenas  are 
divided  into  (i)  ad  testificandum,  and  (2)  duces  tecum.  The 
former  is  the  usual  or  common  subpoena  to  compel  a  witness 
to  attend  a  trial  and  to  give  evidence.  The  latter  is  where  a 
witness  is  called  upon  to  bring  with  him,  and  produce  at  the 
trial,  any  deed,  document,  books,  accounts,  correspondence, 
&C9  in  his  possession  or  control.  The  two  kinds  may, 
however,  be  included  in  one  subpoena,  as  is  now  always 
done  in  practice,  to  save  the  expense  of  separate,  or  special, 
subpoenas.    But  the  particular  documents  or  books  required 
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to  be  produced  must  be  specified  with  reasonable  distinctness, 
so  as  to  leave  no  room  for  doubt. 

The  penal  clause  of  ;Cioo  mentioned  in  the  forms  was 
not  in  use  in  Holland,  nor  in  this  Colony,  before  this  form 
was  framed,  the  power  till  then  to  fine  being  unlimited  ; 
and  though  it  may  be  said  that  the  Court  cannot  now» 
because  of  this  clause,  fine  a  witness  more  than  ;£'ioo  for 
not  obeying  the  subpoena,  the  other  powers  of  the  Court — 
sucli  as  imprisonment  for  contempt  in  addition  to  the  fine — 
are  untouched  and  unlimited  ;  and  so  also  is  the  power  of  the 
Court  unlimited  as  to  the  fine  when  a  witness,  once  in  the 
box,  refuses  without  lawful  cause  to  answer  a  question  when 
told  to  do  so. 

But  in  addition  to  the  power  of  the  Court  to  fine  and 
imprison  a  witness  for  his  contempt  of  the  process  of  the 
Court,  he  is  liable  also,  at  the  suit  of  the  party  subpoenaing 
him,  for  any  loss  or  damage  sustained  by  reason  of  his 
non-attendance  at  the  trial.^ 

In  order,  however,  to  bring  a  witness  under  the  penalties 
,and  liabilities  here  mentioned,  there  must  be  proof  before 
the  Court,  usually  by  an  affidavit,  that  he  has  been  duly 
subpoenaed  a  reasonable  time  before  the  trial,  and  that  his 
reasonable  expenses  have  been  paid  or  tendered  to  him.  The 
"  reasonable  time "  is  a  matter  for  the  Court  to  decide.*  If 
the  witness  wishes  to  be  freed  from  the  consequences  of  his 
contempt,  he  must  shew  good  grounds  to  satisfy  the  Court 
that  he  was  not  able  to  attend.  So  long  as  he  does  not  do 
this  the  Court  must  presume  and  act  as  if  he  had  no  lawful 
impediment 

As  to  what  the  "  lawful  impediments "  are  must  depend 
upon  a  variety  of  circumstances,  such  as  serious  and  dangerous 
illness,  infirmity  of  age  or  health,  such  as  to  make  it  dangerous 
or  painful  to  travel ;  or  unforeseen  and  unavoidable  acci- 
dents ;  utter  impos^bility  from  acts  of  God  ;  or,  in  short,  any 
reasonable  cause  that  might  render  his  attendance  in  open 
Court  prejudicial  to  health  or  life.    The  essential  requisite  is 

^  Merula  4,  65,  t  to  15 ;  and  Rule  *  Consult  also  BarUr  vs.   Wood,  2 

of  Court  33.  M.  and  R.,  72 ;  Marisdly^  Ainswcrik^ 

8  Daniell's  Practice  in  Chancery,  869. 
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that  the  Court  must  be  satisfied  that  the  witness  has  done 
everything  in  his  power  that  could  be  expected  from  a 
reasonable  being  to  attend  the  trial,  but  is  prevented  by 
causes  over  which  he  had  no  control,  or  which  could  not  be 
avoided. 

But  besides  the  reasons  and  the  lawful  impediments  here 
mentioned,  and  such  other  lawful  grounds,  or  causes,  or 
excuses  as  the  Court  may  be  satisfied  with,  a  witness,  though 
he  is  not  entitled  to  any  inducuB — that  is  specified  intervening 
time  between  date  of  service  of  subpoena  and  date  for  his 
appearance  in  Court — ^is  yet  entitled  to  be  served  with  a 
subpoena  a  reasonable  time  before  the  day  of  his  appearance. 
What  this  reasonable  time  is  rests  entirely  in  the  discretion 
of  the  Court,  and  must  depend  upon  the  circumstances  of 
each  particular  case,  the  rank  and  station  and  calling  of  each 
witness,  the  distance  to  be  travelled,  the  mode  of  travelling 
(whether  by  railway,  steamer,  sailing  vessel,  vehicle,  on  horse- 
back, or  on  foot),  the  state  of  the  roads,  the  seasons,  the 
weather,  the  swollen  rivers,  drought  or  want  of  food  or  water 
for  man  or  beast,  and  a  due  regard  also  to  the  state  of  the 
health  of  the  witness;  and  whether  he  or  she  can  travel 
alone,  or  must  necessarily  go  in  company  with  someone, 
either  on  the  ground  of  illness,  extreme  youths  or  old  age, 
when  to  travel  alone  would  be  unsafe,  or  clearly  unadvisable, 
or  undesirable,  or  not  to  be  tolerated.  The  object  of  a 
reasonable  time  is  to  give  a  witness  an  opportunity  to  put 
his  affairs  in  order,  or  to  make  the  necessary  arrangements 
so  as  to  leave  home  with  as  little  prejudice  to  himself  as 
possible  in  his  attendance  at  the  trial  in  obedience  to  the 
subpoena.  Then,  in  addition  to  the  reasonable  time,  a  witness 
is  also  entitled  to  be  prepaid  his  reasonable  expenses.  The 
travelling  expenses  and  personal  allowance  to  the  witness  for 
the  varioua  Courts  iv^,  the  Colony  are  regulated  by  the  Sifth' 
Rule  of  Court  These  remunerations  are  according  to  a 
person's  business,  trade,  profession,  or  calling,  the  distance 
from  the  Court-house,  and  the  necessary  mode  of  travelling.* 
Any  ground  on  which  a  witness  wishes  to  be  excused,  or  to  be 

'  For  the  English  law  on  this  point,  see  Dixon  vs.  Ztf,  3  Darnell's  Practice  in 
Chancery,  259. 
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exempted,  from  attending  a  trial  should  be  sworn  to  either  by 
himself  or  by  someone  else  having  personal  knowledge  of  the 
fact ;  or  such  other  additional  evidence  should  be  adduced  as 
to  satisfy  the  Court  of  the  truth  and  of  the  reasonableness  of 
the  objection,  and  thus  avoid  a  fine  and  imprisonment  If, 
however,  for  whatever  good  cause,  a  witness  should  not  be  able 
to  represent  his  lawful  impediments  to  the  Court  before  he  is 
fined  or  imprisoned,  he  should  petition  the  Court  immediately, 
or  within  a  reasonable  time  thereafter,  for  a  remission  of  the 
sentence,  and  set  forth  fully  in  his  petition,  and  otherwise 
prove  the  reasons,  why  he  did  not,  or  could  not,  attend  the 
trial  in  time« 

As  to  whether  or  not  the  term  '^ reasonable  expenses'* 
means  sufficient  only  to  take  a  witness  to  the  Court,  or 
includes  his  travelling  expenses  and  allowance  for  personal 
attendance  "for  going  iOj  detention  at,  and  returning /r^»^, 
the  Court,"  has  not  been  definitely  decided  in  this  Colony. 
The  term  "  conduct  money,"  derived  from  the  English  law, 
means  only  the  witness's  necessary  travelling  expenses,  to  be 
paid  him  on  the  service  of  the  subpoena,  and  popularly  it  has 
been  taken  to  mean  only  the  travelling  expenses  to  the  Court. 
But  this  is  not  so. 

In  the  case  of  Girds  vs.  Hitzeroth^  the  defendant  was  sub- 
poenaed at  the  instance  of  the  plaintiff  to  produce  his  books 
at  the  trial.  He  was  paid  ^g'lS  on  being  served  with  the  sub- 
poena at  his  residence  at  Uitenhage.  At  that  time  there  was 
no  railway,  and  he  could  not  for  that  sum  travel  overland  to 
Cape  Town.  But  he  could  come  for  less  than  that  by  the 
weekly  steamer  from  Port  Elizabeth,  which  is  the  nearest  port 
to,  and  only  about  15  miles  from,  Uitenhage.  On  his  name 
being  called  as  a  witness,  and  there  being  no  response,  the 
affidavit  of  service  of  the  subpoena  was  read,  which  affidavit 
contained  also  a  statement  that  the  sum  of  ;^I5  was  at  the 
same  time  paid  to  the  witness  for  conduct*money.  The  Court, 
on  enquiry,  was  answered  from  the  Bar  that  this  sum  was 
sufficient  to  bring  a  witness  to  Cape  Town,  and  thereupon  at 
once  fined  him;^25  for  his  contempt,  and  ordered  a  writ  to  be 
handed  to  the  Sheriff  forthwith. 

>  Decided  in  1869,  not  reported. 
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Since  then  there  has  been  a  general  impression  among 
practitioners  that  it  is  sufficient  to  pay  a  witness  conduct- 
money to  enable  him  to  come  to  the  Court,  leaving  him  to 
get  back  as  best  he  can.  But  it  must  be  pointed  out  here 
that  Hitzeroth  did  not  appear  in  answer  to  his  subpcena  to 
urge  his  'lawful  impediments/'  nor  did  he  at  any  time 
afterwards  make  them  known  to  the  Court 

But  the  point  was  raised  in  the  case  of  the  Trustees 
Estate  Goldschmidt  vs.  Goldschmidt  and  others  in  1881/  and 
though  the  latter  part  of  the  headnote  of  that  case  says  "  that 
he  (the  witness)  was  not  bound  to  attend  as  a  witness,  unless 
the  expenses  of  himself  and  attendant  to  ^nAfrom  the  place 
of  trial  were  paid  to  him/'  the  judgment  itself  does  not  clearly 
bear  this  out  There  was  proof  that,  owing  to  illness,  the 
witness  could  not  safely  travel  without  an  attendant ;  he 
resided  at  Grahamstown,  whence  he  could  travel  by  train  to 
Cape  Town,  and  of  course  the  attendant  must  go  in  the  same 
compartment  with  him  ;  he  was  tendered  ;^35,  but  on  making 
his  objections  that  this  amount  was  insufficient,  the  Court 
ordered  an  additional  £\^  to  be  paid.  £t^o  certainly  was 
sufficient  for  the  travelling  expenses  of  the  witness  and  his 
attendant  to  and  from  Cape  Town,  and  though  the  Court  may 
actually  have  decided,  I  do  not  understand  the  judgment,  as 
reported,  definitely  to  bear  out  the  headnote. 

But  even  if  the  headnote  correctly  represents  what 
transpired  in  Court,  it  refers  only  to  ^  expenses  to  and  from 
the  Court,"  and  does  not  settle  the  question  as  to  hotel 
expenses,  nor  as  to  whether  the  term  ^  reasonable  expenses  " 
mentioned  in  the  33rd  Rule  of  Court  includes  the  expenses  of 
attendance  or  detention  at  Court  while  the  case  lasts,  nor  as 
to  the  allowance  for  ''  personal  attendance  "  mentioned  in  the 
3 1 5th  Rule  of  Court 

But,  whatever  doubt  there  may  be  among  some  prac- 
titioners, there  is  none  whatever  in  law.  The  doubt,  as  so 
frequently  happens,  is  an  unnecessary  creation  of  our  own^ 
owing  not  to  what  the  Rule  of  Court  does  say,  but  to  what  it 
omits  to  say.  The  Rule  itself,  stripped  of  the  \?ko  forms,  is^ 
after  all,  only  an  echo,  though  in  fewer  words,  of  the  law  of 

1*  1  J.,  87- 
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poenaed,  if  the  Taxing  Officer  is  satisfied  that  a  witness  had 
been  requested  to  come  to  the  Court  and  he  came  bond  fide 
for  the  purpose  of  giving  his  evidence,  he  should  allow  him 
his  expenses  as  against  the  opposite  party.^  And  if  a  person 
is  a  witness  in  more  than  one  case  on  the  same  day,  he  can 
claim  no  more  than  one  fee  for  personal  attendance  and  one 
allowance  for  travelling  expenses.' 

It  may  sometimes  be  hard  on  a  suitor  that  he  has  to  pre- 
pay his  witnesses,  but  it  is  harder  on  a  witness  to  leave  his 
own  work  or  business  alone,  perhaps  a  poor  day-labourer 
who  may  thereby  forfeit  his  wages,  or  even  a  situation,  in 
order  to  render  his  services  entirely  gratis  for  the  suitor's 
benefit,  or  to  be  insufHciently  paid  if  the  suitor  or  his  oppo- 
nent, who  may  be  condemned  to  pay  costs,  fails  to  pay  the 
amount  to  which  he  would  be  fairly  entitled.  I  have  known 
of  several  hard  cases  where  a  witness,  especially  among  the 
poorer  classes,  after  having  given  his  evidence  was  left  to  get 
back  the  best  way  he  could  for  want  of  funds,  and  his  luggage 
detained  at  the  boarding-house  or  hotel  as  a  lien  for  board 
and  lodging  expenses,  because  he  had  been  paid,  when  served 
with  the  subpoena,  barely  sufficient,  or  just  enough,  to  take 
him  to  the  Court  only. 

The  English  law  on  the  subject  of  the  prepayment  of  a 
witness's  expenses,  to  and  from  and  at  Court,  is  the  same  as 
ours ;  but  while  according  to  the  English  decisions  the 
money  must  be  paid  or  tendered  to  the  witness  at  the  time  of 
serving  of  the  subpoena^  with  us  it  is  sufficient  if  it  is  done 
a  reasonable  time  before  the  trial.  Of  course  it  is  better,  in 
order  to  save  expense,  to  pay  on  the  service  of  the  subpoena. 
But,  both  by  the  English  and  by  our  law,  a  witness  should 
object  to  the  insufficiency  at  the  time  the  money  is  paid  or 
tendered.' 

It  has  been  frequently  decided  also  in  England,  though 
never  with  us,  that  to  make  a  witness  liable  for  the  conse- 
quences of  his  non-attendance  at  the  trial,  there  must  be 
proof  of  a  personal  service  on  him  of  the  subpoena ;  ^  and 

'  SUenkamp   and  another  ts.    De  Hallet  ts.  Mmns  and  another;  Gough 

VtHiersandothers,  SC.T.,  104.  vs.  Mi//er,   8  Jur.    758;    Fu/ler   vs. 

*  Rule  315,  pr.  17.  Prentice^  i  H.  Bl.,  49. 

'  13,   'East    16,    note   to    the    case  *  Thorpe  vs,  GisbonOf  li  Moore,  55. 
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though  the  33rd  Rule  says  that  service  shall  be  made  by 
delivering  "  to  him  "  (the  witness)  a  copy  of  the  summons, 
yet  this  expression  allows  the  service  of  the  document  on 
any  one  of  his  household,  or  even  on  his  representative.  I 
have  found  nothing  directly  in  point  on  this  head  in  the  law 
of  Holland ;  but  inasmuch  as  a  subpoena  is  on  the  same 
footing  as  an  order  of  Court,  and  its  disregard  subjects  the 
witness  to  criminal  consequences  also,  the  principles  of  the 
criminal  law  require  that  a  process  of  the  Court  should, 
in  such  a  case,  be  served  personally ;  and  the  English 
decisions  hereon,  being  founded  on  similar  principles,  would 
be  followed  here. 

In  the  case  of  the  Queen  vs.  Van  Niekerk^  decided  in  1871, 
not  reported,  the  defendant  kept  a  bottle  store  in  Nama- 
qualand,  but  had  appointed  a  son  of  his  by  general  power 
of  attorney  to  manage  the  store  during  his  absence  from  the 
Colony.  The  son  sold  a  bottle  of  brandy  without  the  licence 
being  renewed ;  a  summohs  was  issued  against  the  father, 
served  on  the  son,  and  judgment  given  against  the  former 
for  jf'ao  or  three  months'  imprisonment,  as  it  was  a  second 
conviction.  On  appeal  to  the  Supreme  Court  the  sentence 
was  quashed  on  the  ground  that  Van  Niekerk,  sen.,  was  not 
personally  served  with  the  summons,  nor  was  he  present  at 
the  trial. 

The  mode  of  service  of  a  subpoena  on  a  witness  is  "  by 
delivering  to  him  a  copy  of  the  said  summons  and  at  the  same 
time  shewing  him  the  original  and  informing  him  of  the 
exigency  thereof.*  Anyone  not  so  served  cannot  be  attached 
for  contempt.*  For  the  time  of,  and  returns  to,  service  are 
the  same  as  in  "  Summonses  "  (for  which  see  Chapter  thereon). 

A  subpoena  cannot  be  issued  or  served  until  the  trial  day 
is  definitely  known  ;  the  best  proof  of  this  being  the  day  for 
which  the  case  has  been  set  down  for  trial.  It  is  not  neces- 
sary that  a  subpoena  should  be  served  through  the  Sheriff. 
It  is  not  even  addressed  to  the  Sheriff.  Anyone  may  serve 
it ;  the  attorney  or  his  clerk,  or  anyone  else.  If  served 
through  the  Sheriff,  his  certificate  or  return  of  service  is 
sufficient     If  served  through  or  by  anyone  else,  an  affidavit 

*  Rule  of  Court  33.  *  RiUker  vs.  ATn^,  9  Jur.,  348. 
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of  service  is  hecessary,  which  affidavit  is  more  or  less  in  the 
same  form  as  the  SherifTs  return  mentioned  in  the  Chapter 
on  Summonses.  There  is  no  reason  in  law  for  this  distinc- 
tion, except  that  the  Court  must  have  proof  of  service,  and 
for  this  proof  they  have  always  been  satisfied  with  the 
Sheriffs  return  of  service,  because  by  law  in  serving  other 
summonses  he  has  to  make  his  certificate  or  return  his  ser\'ice ; 
whereas  in  cases  of  service  by  other  parties  of  such  docu- 
ments as  they  can  serve,  they  must  either  give  vivA  voce 
evidence  of  service  or  make  an  affidavit. 

A  witness  who  is  duly  subpoenaed  to  attend  and  give  evi- 
dence before  a  Commissioner  appointed  by  any  competent 
Court,  whether  the  Commission  be  Colonial  or  from  a 
Foreign  Tribunal,  is  entitled  to  the  same  privileges  and 
subject  to  the  same  disabilities  as  he  would  be  if  a  Court  had 
subpoenaed  him  to  attend  a  trial.  But  the  Commissioner 
cannot  compel  the  appearance  of  a  witness  or  punish  for 
contempt ;  this  can  be  done  only  by  the  Court  from  which 
the  subpoena  issues  for  the  witness's  attendance.  If  the 
Commission  should  be  from  a  Foreign  Tribunal,  the  Supreme 
Court  here  will  grant  authority  for  a  subpoena  to  be  issued 
to  compel  the  attendance  of  a  witness  before  the  Commis- 
sioner appointed ;  ^  see  the  subject  fully  treated  in  Chapter 
on  "  Commission  de  bene  esse!* 

But  though, as  a  general  rule,  a  Commissioner  cannot  punish 
.a  witness  for  contempt,  the  exception  is  in  the  case  of  an  In- 
solvent who  has  been  subpoenaed  to  give  evidence  before 
A  Commissioner  "touching  all  matters  relating  to  his 
estate  ; "  if  he  fails  to  attend,  the  Commissioner  may  grant 
a  warrant  for  his  apprehension  and  detention  in  gaol  till 
he  shall  have  given  his  evidence.* 

The  Magistrates'  Courts  have  no  power  to  grant  Com- 
missions, but  they  may  issue  Interrogatories  to  be  answered 
by  a  witness  before  a  Magistrate  in  another  district,  and  if 
the  witness  on  being  duly  subpoenaed  fails  to  answer  such 
interrogatories,  he  can  be  punished  by  that  Magistrate.^ 

1  Hashpp  and  another  v%,  Hamilton^  and  another^  decided  in  July,    1890, 

in   1876;  Dttnell,  Ebden  6r»   Co.   vs,  none  of  which  is  reported. 

Goidschmidty   in   1 878;  and  Bowstead  *  5§  62  and  63  Insolvent  Ordinance. 

6*  Co.  vs.  Owfttrs  of  vessel  "  August"  •  §  $2  of  Act  20  of  1856.   ^ 
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An  arbitrator  has  no  power  to  subpoena  a  witness,  nor 
can  a  witness  be  subpoenaed  to  appear  before  an  arbitrator 
except  in  the  case  of  expropriation  of  land  for  public  works, 
when  an  order  of  Court  can  be  obtained  for  his  appearance.^ 

A  subpoena  can  be  issued  only  out  of  the  Court  where 
the  case  is  to  be  tried,  and  it  can  only  command  the  attend- 
ance of  a  witness  who  is  within  the  jurisdiction  of  that  Court. 
If,  then,  a  witness  who  is  out  of  the  jurisdiction  of  either 
the  Eastern  Districts'  or  Griqualand  West  or  any  of  the 
Circuit  Courts,  is  required  to  give  evidence  before  any  such 
Court,  the  process  of  the  Supreme  Court  is  required  in  aid  of 
the  jurisdiction  of  the  lower  Court.  This  does  not  apply  to 
Magistrates'  Courts.  But  a  process  in  aid  of  a  Circuit  Court 
within  the  jurisdiction  of  the  Eastern  Districts  and  Griqua- 
land West  Courts  may  be  obtained  also  from  those  Courts 
respectively.  To  obtain  this  process  in  aid  a  subpoena  must 
first  be  issued  out  of  the  lower  Court,  and  then  submitted  to 
the  Registrar  of  the  Supreme  Court  in  Cape  Town,  and  else- 
where to  any  Judge  of  the  Supreme  Court,  who  thereupon 
issues  the  supervening  subpoena,'  and  a  copy  of  each  subpoena 
is  served  on  the  witness.  But  a  subpoena  issued  out  of  the 
Supreme  Court  may  command  the  attendance  of  a  witness 
from  any  one  part  to  any  other  part  of  the  Colony.* 

But  if  a  witness  in  the  district  of  one  Magistrate  has  to 
give  evidence  before  a  Magistrate  in  another  district,  this 
process  in  aid  is  not  required.  The  Magistrate  before  whom 
he  is  to  appear  issues  the  usual  subpoena,  and  sends  it  to  the 
Magistrate  in  whose  district  the  witness  resides,  who  then 
countersigns  it,  and  when  duly  served  by  any  person  autho- 
rised thereto,  the  witness  is  bound  to  attend  precisely  as 
though  he  resided  within  the  district  of  the  Magistrate  who 
issued  the  subpoena.^ 

But  though  the  general  rule  is  that  a  person  cannot  be 
compelled  to  attend  as  a  witness  before  a  Court  that  has  no 
jurisdiction  over  him,  provision  is  now  made  by  Act  12 
of  1886  to  subpoena  witnesses  to  attend  at  the  Courts  of 

»  Act  6  of  18S2,  §  3,  par.  13.  »  See  Chapter  "  Procfss  in  Aid:* 

•  Rule  188  ;  Act  21  of  1864,  §  33  ;  *  §  5^  of  Act  20  of  1856. 

and  Act  39  of  1877,  §  17. 
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neighbouring  States  and  Colonies  to  give  evidence,  and  such 
subpoenas  are  served  in  this  Colony  through  the  Magistrates 
in  whose  district  the  witness  resides.  Whichever  of  the 
States  may  have  made  a  similar  provision,  will  come  under 
this  Act,  and  the  witnesses  in  each  such  State  can  be  sub- 
poenaed by  us  to  attend  our  Courts.  The  following  have 
since  made  similar  provisions,  viz.,  the  Orange  Free  State, 
the  S.  A.  Republic,  Basutoland,  and  the  native  territories. 
Each  party  to  a  suit  may  obtain  as  many  subpoenas  as  he 
requires  for  the  attendance  of  his  witnesses  at  the  trial. 

Subpoenas  should  be  signed  and  issued  by  the  Registrars 
of  the  respective  Courts  where  the  witnesses  are  to  appear ; 
but  a  Circuit  Court  subpoena  may  b^  issued  by  the  Registrar 
of  Circuit,  or  the  Clerk  of  any  Circuit  Judge,  or  by  the  Clerk 
of  the  Magistrate  within  the  limit  of  his  district,  or  even  by 
the  Registrar  of  the  Supreme  Court^  In  the  Magistrates' 
Courts  the  subpoenas  are  signed  and  issued  by  the  Magis- 
trates* Clerks.'  In  the  Supreme  or  Eastern  Districts  or 
Griqualand  West  Courts  each  subpoena  shall  contain  the 
names  of  only  four  witnesses  ;  ^  while  for  a  subpoena  in  the 
Circuit  Courts  no  number  is  fixed ;  thus  w€  fall  back  on  the 
Common  Law,  where  there  is  no  limited  number,  and  in  the 
Magistrates'  Court  also  no  number  is  fixed  for  a  subpoena. 
The  Rule  18  to  Schedule  B  says  "together  with  the  said 
summons  so  many  copies  thereof  as  there  are  witnesses  to  be 
summoned^ 

The  only  reason  for  inserting  four  names  in  a  subpoena 
in  the  three  higher  Courts  named  must  be  for  revenue  pur- 
poses, while  their  omission  from  Circuit  or  Magistrates' 
Courts  must  be  either  accidental  as  regards  the  Circuit 
Courts,  or  to  lessen  the  expense  as  regards  the  Resident 
Magistrates'  Courts.  In  England  the  names  of  only  three 
witnesses  can  be  put  in  a  subpoena.  For  not  appearing  at 
a  trial  or  before  a  Commission,  when  duly  subpoenaed,  the 
higher  Courts  have  discretionary  power  under  the  common 
law  to  fine  and  imprison,  unlimitedly,  in  addition  to  ordering 

^  Rules  162,  163,  323  and  379.  '  Ruk  33  ;  §  20  of  Act  21  of  1864; 

*  Rules  16  and  17  to  Schedule  B  of  •    and  §  17  of  Act  30  of  1877. 
Act  20  of  1856. 
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a  warrant  of  apprehension  to  be  issued  for  the  immediate 
arrest  and  attendance  of  the  witness.^  But  the  power  of  the 
Magistrates'  Courts  is  limited  to  a  fine  not  exceeding  £i^ 
or  in  default  of  payment  to  imprisonment  not  exceeding  14 
d^ys ;  and  the  Magistrate  may  in  addition  issue  his  warrant 
for  the  apprehension  of  the  witness  to  be  brought  up  to 
give  his  evidence.^ 

If,  on  the  trial  of  any  case  before  any  of  the  higher 
Courts  or  Circuit  Courts,  or  before  a  Commissioner,  a  witness 
is  in  Court  or  in  the  box  but  refuses  to  give  his  evidence,  for 
no  reason  satisfactory  to  the  Court,  he  may  be  imprisoned  or 
fined,  or  both,  at  the  discretion  of  the  Court,  and  detained  in 
prison  till  he  gives  his  evidence.^  But  in  the  Magistrates' 
Courts  such  conduct  must  be  punished  as  contempt  by 
misbehaviour  ^  except  in  criminal  cases,  when  the  Magistrate 
can  detain  the  witness  in  prison  till  he  does  answer  the 
questions.^ 

Every  witness  duly  subpoenaed  must  attend  the  trial  from 
day  to  day  till  its  conclusion,  unless  he  is  earlier  discharged. 
His  failure  to  do  so  subjects  him  to  punishment  at  the  dis- 
cretion of  the  Court.* 

If  a  witness  who  is  duly  subpoenaed  endeavours  to  fly  the 
country,  he  may  be  arrested  by  order  of  the  Court  or  of  a 
Judge.'  If  a  witness  who  is  subpoenaed  on  the  good  faith  of 
the  evidence  he  is  to  give,  gives  wholly  different  evidence,  he 
is  not  entitled  to  his  expenses.®  If  a  witness  in  gaol  is 
subpoenaed,  arrangement  should  be  made  with  the  Magistrate 
under  whose  charge  the  gaol  is,  or  if  at  a  Convict  Station,  then 
with  the  Superintendent  of  the  Convicts  of  that  Station,  to 
have  him  produced  at  the  trial.  Otherwise  an  order  of  Court 
or  of  a  Judge,  upon  an  affidavit  stating  the  place  and  cause  of 
confinement  of  the  witness  and  that  his  evidence  is  material, 
may  be  obtained  for  the  production  of  the  witness  at  the 
trial    In  any  case  the  party  subpoenaing  the  witness  must 

^  For  Circuit  Court  see  Rule  169.  «  §  54,  R.  M.  C.  Act. 

*  Rule  18  to  Schedule  B  of  Mag.  '  §  31  of  Ord.  4a 

Ct.  Act.  *•  Sckolts  vs.  HiUofiy  lo  M.  and  W. 

'  Re  Mrs,   Graeie,  in  the  case  of  15  ;  2  Dowling  N.  S.,  229. 
FUMgtrald  vs.    FitMgerald^  decided  in  '  See  Chapter  *'^fr«r/;r.'' 

1872,  not  reported.  •  See  Chapter  "  CVw/j." 
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also  pay  the  expenses  of  the  constable  in  whose  charge  the 
witness  may  go  to  Court,  and  these  additional  chaises  will 
also  form  part  of  the  costs  in  the  case.^ 

A  witness  duly  subpoenaed  cannot  be  arrested  in  a  civil 
matter  on  his  way  to  or  from  or  while  attending  Court ;  but 
on  being  arrested  ho  must  exhibit  his  subpcena,  if  he  wishes 
to  be  free  of  arrest'  No  person  is  exempt  from  beii^ 
subpoenaed  to  attend  a  trial,  excepting  the  Governor  and 
Judges,  against  whom  **  no  process  may  be  issued  "  without 
leave  of  the  Court ;  but  if  this  leave  is  given,  they  are  not 
privileged.  Soldiers  and  sailors  in  war  are  exempted  during 
war.  This  of  course  does  not  apply  to  the  "excuses"  of 
other  people,  which  it  is  in  the  Court's  discretion  to  entertain 
or  not* 

Any  suitor  may  subpoena  his  opponent  to  g^ve  evidence 
in  the  cause.^ 

In  the  taxation  of  a  witness's  expenses,  the  fact  that  his 
salary  or  wages,  or  means  of  income,  go  on  as  usual  without 
any  loss  or  diminution  to  him  should  not  be  taken  into  con* 
sideration,  but  his  expenses  and  allowance  should  be  taxed 
according  to  tariff,  irrespective  of  these  advantages.^ 

The  principle  that  a  witness  is  to  be  paid  his  expenses  by 
the  party  calling  him  is  derived  from  the  Roman  law  * ;  but 
that  party  can  recover  the  amount  from  his  adversary 
condemned  to  pay  the  costs. 

One  party  to  a  suit  cannot  avail  himself  of  a  subpoena 
served  on  a  witness  by  the  opposite  party,  in  case  the  latter 
should  not  call  him ;  and  therefore,  in  order  to  insure  the 
attendance  of  a  witness,  he  likewise  must  subpoena  him^ 
though  his  opponent  may  have  done  so  already.  If  the 
witness  has  been  subpoenaed  by  both  parties,  he  cannot  claim 
his  expenses  in  full  from  each,  so  as  to  amount  to  double ; 
but  must  either  claim  his  full  expenses  from  one,  or  pro  raid 
from  both ;  and  if  both  should  have  prepaid  his  expenses  in 
full,  the  suitor  exempted  from  costs  of  the  action  can  recover 


.  ^  Taylor  on  Evidence,  §$  1148  and  Conrt  9. 

1 152.  *  Act  4  of  1861,  §§  6  and  9. 

*  See  Chapter  "  Arrests:*  •  Memla  4,  65,  15. 

'  Merula  4,  65,    4;    and  Rule  of  *  C.  4,  20,  11  and  Nov.  90,  9. 
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from  the  witness  all  he  paid  him  in  advance.^  The  attorney 
of  the  party  on  whose  behalf  a  witness  has  been  subpoenaed 
is  not  liable  for  the  witness's  expenses,  unless  he  has  expressly 
pledged  his  credit  for  the  payment  of  them  ;  but  the  witness 
has  his  action  for  his  expenses  against  the  party  who  had  him 
subpoenaed  to  attend  the  trial.' 


Subpcena  containing  a  clause  of  duces  tecum. 

(Heading.) 

We  command  you,  that  laying  aside  all  and  singular  business  and 
excuses,  you,  and  every  one  of  you,  be  and  appear  personally  before  our 
Justices  of  our  Supreme  Court  of  our  Colony  of  the  Cape  of  Good  Hope, 
at  Cape  Town,  on  the  .  ,  .  .  day  of  ....  at  ten  o'clock  in  the  forenoon 
of  the  same  day  {if  any  of  them  is  to  produce  any  documents^  then  add 

"and  that  you  the  said  CD bring  with  you  and  produce,  at  the    ^^  h^y 

time  and  place  aforesaid,  certain  contract  between  you  and  the  plaintiff    ^ 

bearing  date  the  ....  day  of  ...  .  and  also  the  accounts  rendered  by        ' 

him  to  you  concerning  this  case,  and  your  correspondence  with  him^'^--^- 

therein'Oi  then  and. there  to  testify  and  shew  all  and  singular  these  things  g\.«a< 

which  you,  or  any  of  you,  know  concerning  a  certain  cause  now  pending 

in  our  Supreme  Court,  at  Cape  Town,  between  K.L.  plaintiff  and  M.N. 

defendant,  wherein  the  said  {Jure  put  the  cause  of  action^  as  for  instance) 

plaintiff  claims  the  sum  of  ;f  .  •  .  .  balance  of  account  current  between 

him  and  the  defendant :  on  the  part  of  the  said  defendant  (or  plaintiff) ; 

and  this  you,  or  any  of  you,  shall  by  no  means  omit,  under  the  penalty 

upon  each  of  you,  of  one  hundred  pounds  sterling. 

Witness,  &c. 


Subpcena  to  appear  before  a  Commissumer  in  Insolvency. 

(Heading.) 

We  command  you,  that  laying  aside  all  and  singular  business  and 
excuses,  you,  and  every  one  of  you,  be  and  appear  personally  before  £.F. 
Esq.,  a  Commissioner  of  the  Supreme  Court  of  our  Colony  of  the  Cape  ot 
Good  Hope,  at  ....  on  the  ....  day  of  ....  at  ten  o'clock  in  the 
forenoon,  then  and  there  to  be  examined  concerning  the  person,  trade, 

dealings  and  estate  of  G.H of.  •  .  .  now  an  insolvent  according  to 

law ;  and  also  that  you,  the  said  A.B.,  bring  with  you  at  the  time  and 
place  aforesaid  all  vouchers,  correspondence,  and  other  documents  con- 
ceming  the  said  insolvent  estate.    And  herein  fail  not  at  your  peril. 

Witness,  &c. 

*  See  the  principle  in  Rule  315,  and      575 ;  28  L.  J.,  Q.  B.  14. 
consnlt  Allen  vs.  Yoxally  i  C.  and  K.,  '  Rotins  vs.  Bridgty  3  M.  and  W., 

315;  Hala  vs.   Batay  E.B.  and  £.,       114. 
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(Note. — A  subpoma  to  attend  before  a  Commissioner  of  a  Foreign 
Tribunal  to  be  in  the  sameform^  substituting  for  the  words  ^^Commissioner 
of  the  Supreme  Court ^  6f*c,^  the  words  "  a  Commissioner  of  the  Court  of^ 
(say  J  for  instance,  "  Probate  and  Matrimonial  Causes  in  England,^  ^c.) 


Circuit  Court  subpcpna, 
(Heading.) 

We  command  you,  that  laying  aside  all  and  singular  business  and 
excuses,  you,  and  every  one  of  you,  be  and  appear  personally  before  the 
Judge  of  our  Circuit  Court  for  the  division  of ....  to  be  holden  at ...  . 
on  ...  .  the  ....  day  of ....  at  ten  o'clock  in  the  forenoon  precisely ; 
and  also  that  you  bring  with  you,  and  produce,  at  the  time  and  place 
aforesaid  {here  say  what  books  or  documents) — ^then  and  there  to 
testify  and  shew  all  and  singular  those  things  which  you,  or  any  of  you, 
know  concerning  a  certain  cause  now  pending  in  our  said  Circuit  Court, 
between  ....  plaintiff,  and  ....  defendant,  wherein  the  said  ....  com- 
plains {here  briefly  give  cause  of  action),  on  the  part  of  the  •  •  .  . ;  and 
this  you,  or  any  of  you,  shall  by  no  means  omit,  under  the  penalty,  upon 
each  of  you,  of  one  hundred  pounds  sterling. 

Witness  : — ^The  Honourable  ....  one  of  the  Judges  of  the  Supreme 
Court  of  our  Colony  of  the  Cape  of  Good  Hope,  at  ...  .  the  •  •  .  .  day 
of  •  •  •  • 


Registrar  of  the  Supreme  Court 
(or  Clerk  to  the  Resident  Magistrate). 


Affidavit  by  a  witness  duly  subpoenaed  to  be  excused  from  attending  the 
trial,  or  for  an  order  to  be  examined  before  a  Commissioner > 

(Heading  of  case.) 

1.  I,  A*B.  of  ...  •  make  oath  and  say : — 

That  I  have  been  subpcenaed  at  the  suit  of ...  .  the  above  defendant, 
to  attend  this  trial  at  Cape  Town  on  the  ....  day  of ...  • 

2.  I  have  informed  the  defendant  that  owing  to  my  old  age  and  iU 
health  I  cannot  attend  the  trial,  but  he  replied  that  I  must,  and  that  if  I 
did  not  attend  he  would  have  me  punished  for  contempt  of  Court. 

3.  I  say  further  that  I  am  now  82  years  of  age,  and  never  had  and 
have  not  now  a  medical  attendant.  That  in  an  accident  I  had  last  year 
by  the  upsetting  of  my  cart  I  fell  >with  my  head  against  a  stone,  in  con* 
sequence  of  which  I  have  ever  since  suffered  severe  pains  in  my  head, 
and  often  feel  very  giddy  and  generally  very  weak,  and  that  I  have  for 
some  time  past  ceased  to  travel  either  by  cart  or  on  horseback,  as  the 
jolting  of  the  cart  causes  greater  pain,  and  being  on  horseback  increases 
my  giddiness,  and  I  am  therefore  unable  to  attend  the  trial. 

Sworn  at .  •  •  •  &c. 
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Petition  by  a  witness  who  has  been  fined  for  contempt  of  Court  for  a 

remission  of  the  fine, 

(Heading.) 

The  petition  of  A.B.  of .  •  .  • 
Humbly  sheweth — 

1.  That  your  petitioner  was  subpoenaed  by  the  plaintiff  in  the  case 

of ....  vs and  that  on  your  petitioner's  name  being  called  at  the 

trial  of  the  said  case  on  the  .  •  .  .  day  of  •  .  •  .,  not  answering  thereto,  he 
was  fined  by  this  Honourable  Court  in  the  sum  of  ;£  .  •  .  . 

2.  Your  petitioner  says  he  had  no  intention  of  treating  the  subpoena, 
or  this  Honourable  Coiut,  with  contempt,  and  ijiere  give  the  reasons  for 
absence)  as  proof  thereof  he  says  he  had  engaged  his  passage  by  the 
post-cart  which  was  to  leare  the  village  of . .  .  •  on  the  .  . .  .  day  of .  •  • ., 
and  that  he  was  duly  in  attendance  to  take  his  seat  on  the  departure  of 
the  cart.  But  that  on  the  arrival  of  the  cart  at  the  said  vill^^e  it  was 
found  that  it  was  very  heavily  laden  with  the  English  mails,  and  that  in 
consequence  the  post*contractor  refused  to  allow  your  petitioner  to  take 
his  seat. 

3.  Your  petitioner  represented  to  the  said  contractor  that  he  was 
under  subpoena  to  attend  this  Honourable  Court  by  the  . .  • .  day  of ...  .^ 
but  the  contractor  replied  that  in  terms  of  his  contract  with  the  Govern- 
ment he  could  carry  no  passengers  when  the  mails  were  heavy,  in  order 
not  to  delay  the  mail, 

4.  Your  petitioner  further  saith  that  he  engaged  his  passage  by  the 
post-cart  as  that  was  the  cheapest  way  to  reach  the  Court,  and  the  post- 
cart  takes  19  consecutive  hours  to  do  the  distance,  whereas  a  private 
conveyance  is  expensive,  and  could  not  do  the  same  distance  under  three 
days. 

%  That  finding  he  could  not  take  his  seat  by  the  post-cart,  your 
petitioner  made  every  endeavour,  till  late  that  night,  to  engage  a  cart  and 
four  horses  to.  travel  night  and  day  in  order  to  reach  the  Court  in  time,  but 
no  one  would  let  his  horses  for  such  a  fz&X  journey. 

6.  For  these  reasons,  your  petitioner  respectfuUy  submits  he  had  no 
intention  of  being  absent  from  the  trial,  or  of  treating  the  process  of  the 
Cotut  with  contempt  or  disrespect ;  but  that  if  your  Lordships  should 
hold  the  grounds  for  his  non-attendance  to  be  insufficient,  then  he  hereby 
expresses  his  sincere  regret  and  hereby  tenders  his  apology  to  this 
Honourable  Court,  and  craves  their  indulgence. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  declare  these  jg^ounds  for  his  non-attendance  at  the  tri^  to 
be  satis&ctorily  explained,  and  that  you  will  be  pleased  further  to  accept 
his  apology  and  to  order  a  remission  of  the  fine  imposed  upon  him. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{^Affidavit  of  Verification^ 


284 


CHAPTER  XL 

'FBOCE88  IN  AID, 

A  Process  in  Aid  is  an  authority  from  a  higher  tribunal  to 
supplement  the  jurisdiction  of  a  Circuit  Court  in  the  instances 
specified  below.  Thus,  if  it  is  necessary  to  summon  a 
defendant  in  any  civil  suit  in  the  Circuit  Court  for  any  district 
other  than  that  in  which  he  has  his  domicile  (the  process  of 
the  Circuit  Court  being  itself  insufficient,  as  no  Circuit  Court 
has  jurisdiction  beyond  its  proclaimed  limits),  the  process 
of  the  Supreme  Court  **  in  Aid "  is  required  ;  but  such  a 
defendant  can  be  summoned  from  his  own  to  another  district 
in  only  those  cases  which  relate  to  any  right  in,  over,  or  in 
respect  of,  any  land  or  other  immovable  property  situate  in 
such  other  district,  but  to  none  other.^ 

Where  a  person  has  to  be  subpoenaed,  whether  in  a  civil 
or  in  a  criminal  case,  to  attend  at  a  Circuit  Court  for  a  district 
other  than  that  in  which  he  resides  (the  Circuit  Court  process 
being  ineffectual  for  subpoenaing  such  a  person),  the  process 
of  the  Supreme  Court  in  aid  of  the  jurisdiction  of  such  Circuit 
Court  is  necessary.* 

In  all  cases  where  a  judgment  of  the  Circuit  Court  has  to 
be  executed,  the  writ  issued  of  that  Court  is  in  force  only 
within  that  Circuit  Court's  jurisdiction.  If  then  either  the 
defendant,  or  his  property,  is  in  another  district,  the  writ 
cannot  be  executed  there  without  a  Process  "  in  Aid."  *  But 
there  is  nothing  to  prevent  the  writ  being  issued  out  of  the 
Supreme  Court  direct,  when  once  the  records  of  the  case  are 
there.* 

»  Rule  of  Court  160.  *  See  Chapter   "  IVriis  of  Execw 

*  Rule  188.  turn" 

'  Rule  188. 
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To  obtain  a  Process  in  Aid|  the  summons,  or  subpoena^  or 
writ  of  execution,  whichever  it  may  be,  must  first  be  duly 
issued  in  the  Circuit  Court ;  then,  on  being  exhibited  to  the 
R^strar  of  the  Supreme  Court,  he  will  sign  and  issue  the 
Process  in  Aid :  a  Process  in  Aid  may  be  signed  also  by  a 
Judge  on  Circuit* 

The  Process  in  Aid  of  the  Circuit  Courts  in  the  Eastern 
Districts  may  be  issued  out  of  the  E.  D.  Court '  as  well  as 
out  of  the  Supreme  Court,  because  the  Supreme  Court  has 
jurisdiction  over  all  the  Colony ;  but  in  the  Western  Districts 
it  can  be  issued  only  out  of  the  Supreme  Court. 

A  copy  of  the  Process  in  Aid  must  be  served  with  the 
summons  on  a  defendant,  or  with  the  subpoena  on  a  witness. 

The  only  other  instance  of  Process  in  Aid  in  our  practice 
is  under  the  English  Bankruptcy  Act  of  1869.  By  the  74th 
section  of  that  Act  it  is  provided  that — 

''  British  Courts  and  their  officers  shall  severally  act  in  aid  of,  and 
**  be  auxiliary  to,  each  other  in  all  matters  of  Bankruptcy;  and  an 
order  of  the  Court  seeking  aid,  together  with  a  request  to  another  of  the 
said  Courts,  shall  be  deemed  sufficient  to  enable  the  latter  Court  to 
exercise,  in  regard  to  matters  directed  by  such  order,  the  like  jurisdiction 
**  which  the  Court  which  made  the  request,  as  well  as  the  Court  to  which 
**  the  request  is  made,  could  exercise  in  regard  to  similar  matters  within 
**  their  respective  jurisdictions.'' 

In  terms  of  this  section  the  English  Bankruptcy  Court 
granted  an  order  in  December,  1883,  in  which  a 

**  request  was  made  seeking  the  aid  of  the  Coiuts  in  this  Colony  which 
''  have  jurisdiction  in  insolvency,  or  bankruptcy,  to  be  auxiliary  to  the 
**  English  Court  for  the  purpose  of  recognising  the  appointment  of  the 
"  Engli^  Trustees  of  the  insolvent  estate  of  Howse,  Sons  &  Co.,  and 
**  generally  to  exercise  the  like  jurisdiction  which  the  English  Court  could 
**  exercise  in  regard  to  similar  matters  within  the  said  Cotut's  jurisdiction." 

Our  Supreme  Court  in  February,  1884  (not  reported), 
acting  on  this  request,  gave'  an  order,  not  only  to  recognise 
the  English  order,  but  even  cancelled  the  Colonial  sequestra- 
tion of  the  estate,  including  the  appointment  of  the  Trustees 
thereunder,  and  vested  all  the  movable  assets  of  the  estate 

>  Rule  188.  '  Act  21  of  1864,  s.  ao,  sub-ss.  i 

and  2. 
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in  the  English  Trustees.  By  virtue  of  the  same  section, 
again,  our  Supreme  Court  and  the  Griqualand  West  Court,  in 
November,  1 886,  granted  similar  orders  seeking  the  aid  of  the 
English  Bankruptcy  Courts  and  requesting  them  to  recognise^  as 
Trustees  in  England^  the  appointment  of  Colonial  Trustees  in 
the  insolvent  estate  of  Christopher  Firbank,  and  of  the  estate 
of  Firbank,  Pauling  &  Co.  (neither  of  which  is  reported).^ 

The  application  here  is  by  petition  to  the  Court  by  the 
Trustees,  setting  forth  the  circumstances  why  they  wished  to 
be  recognised  as  such  in  England  ;  and  concluding  with  a 
prayer : — 

1.  To  act  in  aid. 

2.  To  declare  the  property  (in  England)  vested  in  the 
Colonial  Trustees. 

3.  To  order  that  the  administration  be  proceeded  with  by 
the  Trustees,  or  by  their  lawfully  appointed  agents  ;  and 

4.  For  general  relief,  &c. 

The  Supreme  Court  has  confirmed  the  appointment  of  a 
trustee  elected  in  Griqualand  West,  and  appointed  by  the 
High  Court  there,  for  the  purpose  of  enabling  him  to  dispose 
of  landed  property  in  this  Colony  beyond  the  jurisdiction  of 
the  said  High  Court.^ 

Process  in  Aid  to  compel  appearance  of  a  defendant  in  another  division 

than  that  in  which  he  is  domiciled 

(Heading.) 

Whereas  a  summons  for  the  Circuit  Court  for  the  division  of  «  •  •  .^ 
bearing  date  the  .  •  •  •  day  of  •  •  • .,  has  been  issued,  whereby  you  are  com- 
manded to  summon  A.B.  of .  ...  in  the  division  of  •  .  •  .,  that*he  appear 
before  our  Judge  of  our  Circuit  Court  for  the  division  of .  •  .  •  of  our 
Colony  of  the  Cape  of  Good  Hope,  to  be  held  at  •  •  ,  •  on  the  first  day  of 
the  sitting  of  the  said  Court  at  nine  o'clock  in  the  forenoon,  then  and 
there  to  answer  CD.  of  •  .  .  .  in  an  action  ijiere  briefly  describe  cause  of 
action^  for  instance)  to  have  it  declared  that  a  certain  fence  across  the 
farm  Papiesfontein,  in  the  division  of .  •  .  .,  the  property  of  the  said  A.B.^ 
is  contrary  to  the  deed  of  sale  and  purchase,  between  the  said  A.B.  and 
the  said  C.D.,  of  the  said  farm  and  should  be  removed,  as  upon  further 
reference  to  the  said  summons  of  the  said  Circuit  Court  will  more  fiilly 
appear. 

'  See   also   Ettate   Hcwse  ^  Co.^       **  Commitsions  de  beiu  esse,** 
3  E.D.C.,  367 ;  Rots  and  another  vs.  *  Re  (y Connelly  10  J.,  62. 

Saber  Brothers^  2  G.,  i ;  and  Chapter 
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And  whereas  the  said  summons  of  our  said  Circuit  Court  is  ineffectual 
for  suing  the  said  A.B.  by  reason  of  his  residing  in  the  division  of  •  .  .  ., 
and  over  which  our  said  Circuit  Court  hath  no  jurisdiction,  and  the 
process  of  our  Supreme  Court  of  our  said  Colony  is  required  in  aid  of  the 
jurisdiction  of  our  said  Circuit  Court — 

Now  therefore  command  the  said  A.B.  that  he  appear  before  our 
Judge  of  our  said  Circuit  Court  at  the  time  and  place  mentioned  in  the 
said  summons  according  to  the  exigency  thereof,  and  that  he  omit  not  so 
to  do  at  his  periL 

Witness,  &c 

Process  in  Aid  to  compel  the  attendance  of  witnesses  in  a  division  where 

they  are  not  domiciled. 

(Heading.) 

• 

Whereas  a  subpoena  for  the  Circuit  Court  of  the  division  of  .  •  .  ., 
bearing  date  the  ....  day  of ... .  has  been  issued,  whereby  A.  B.  C.  and  D. 
are  commanded  that,  laying  aside  all  and  singular  business  and  excuses, 
they  and  each  of  them  be,  and  appear,  personally  before  our  Judge  of  our 
said  Circuit  Court  in,  and  for,  the  division  of .  •  •  •  of  our  said  Colony  of 
the  Cape  of  Good  Hope,  to  be  holden  at ....  on  the  •  •  • .  day  of  • ...  at 
nine  o'clock  in  the  forenoon  precisely,  then  and  there  to  testify  and  shew 
all  and  singular  these  things  which  they  or  either  of  them  know  concern- 
ing a  certain  cause  now  pending  in  our  said  Circuit  Court  between  •  •  •  • 
plaintiff j  and  ....  defendant,  on  the  part  of  the  {plaintiff f  or  defendant!), 
and  which  command  they  and  each  of  them  were  by  no  means  to  omit 
(to  obey)  imder  a  penalty  upon  each  of  them  of  j^ioo  sterling. 

And  whereas  the  process  of  the  said  Court  is  ineffectual  for  summon- 
ing A.  B.  C.  and  D.  by  reason  of  their  residing  in  the  division  of ...  .^ 
within  which  the  said  Circuit  Cotut  for  ...  .  hath  no  jurisdiction ;  and 
the  process  of  our  Supreme  Court  of  our  Colony  of  the  Cape  of  Good 
Hope  is  required  in  aid  of  the  jurisdiction  of  the  said  Circuit  Court. 

Now  therefore  command  the  said  A.  B.  C.  and  D.  that  they  and  each 
of  them  do  obey  the  process  of  our  said  Circuit  Court  to  be  holden  in  and 
for  the  division  of .  .  •  .at  the  time  and  place  last  aforesaid  according  to 
the  exigency  of  the  said  process,  under  the  penalty  therein  specified. 

Witness,  &c. 

(Rule  188.) 


Process  in  Aid  for  the  execution  ofajudf^ment  of  a  Circuit  Court  in 
another  division  than  that  where  the  judgment  was  given, 

(Heading.) 

Whereas  a  writ  of  execution  for  the  Circuit  Court  for  the  division  of 
• . . .,  bearing  date  the  ....  day  of ... .  has  been  issued,  whereby  you  are 
conunanded  that  of  the  goods  and  chattels  of  A.B.  of . ...  in  the  division 
of .  •  .  .,  you  cause  to  be  raised  the  sum  of  j^  .  .  .  .  sterling,  with  interest 
thereon  from  the  ....  day  of ....  to  the  day  of  levy,  which  CD.  of ... . 
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in  our  Circuit  Court  holden  in  and  for  the  division  of ....  in  this  Colony 
on  the  ....  day  of ... .  before  the  Honourable  ....  one  of  our  Judges  of 
our  said  Colony,  recovered  {provisionally  t  or  finally  f)  by  a  sentence  ot 
our  said  Circuit  Court  against  the  said  A.B.,  together  with  the  sum 
of  ;£  . . . .  sterling  for  the  taxed  costs  and  charges  of  the  said  CD.  by  him 
about  his  suit  in  that  behalf  expended. 

And  whereas  the  said  writ  of  execution  of  the  said  Court  is  ineffectual 
for  attaching  the  goods  and  chattels  of  the  said  A.B.  in  any  division 
other  than  that  of ... .  out  of  which  the  said  Circuit  Court  for  ... .  hath 
no  jurisdiction ;  and  the  process  of  the  Supreme  Court  of  our  Colony  is 
required  in  aid  of  the  jurisdiction  of  our  said  Circuit  Court. 

Now  therefore  these  are  to  command  you  that,  of  the  goods  and 
chattels  of  the  said  A.B.,  you  cause  to  be  made  the  respective  sums  of 
money  aforesaid  according  to  the  exigency  of  the  said  writ  of  execution, 
together  with  the  further  sum  oi£  .  .  .  .for  the  costs  of  this  process. 

And  have  you  that  money  before  the  Justices  of  our  Supreme  Court 
at  Cape  Town  on  the  •  •' .  .  day  of ...  .  next,  to  be  rendered  to  the 
said  C.D.  {jf  the  sentence  was  provisional  then  add^  but  if  final  then 
omitf  the  following'  words)  upon  sufficient  security  being  given  by  the 
said  CD.  if  in  the  principal  case  the  said  sentence  be  reversed. 

And  have  there  this  writ,  Sec. 

Witness,  &c. 

Petition  by  the  trustees  of  an  insolvent  estate  in  this  Colony  to  the 
Supreme  Court  for  Process-in  Aid  in  England. 

(Heading.) 

In  the  matter  of  the  insolvent  estate  of  C  and  G.,  trading  as  C  G. 
&Co. 

To  the  Judges  of  the  Honourable  the  Supreme  Court  of  the  Colony  of 
the  Cape  of  Good  Hope. 

The  petition  of  D.  P.  and  W.  K.  in  their  capacity  as  trustees  of  the 
above-named  insolvent  estate ; 

Humbly  sheweth — 

1.  That  the  estate  of  C  and  G.,  trading  together  under  the  style  or  firm 
of  C  G.  &  Co.,  was,  on  the  ...  .  day  of ...  .  provisionally  sequestrated, 
and  on  the  ....  day  of  ...  •  finally  adjudicated  as  insolvent  by  this 
Honourable  Court. 

2.  Thereafter  your  petitioners  were  duly  appointed  trustees  in  the 
usual  manner,  their  election  as  such  trustees  being  confirmed  by  this 
Honourable  Court  on  the  ....  day  of ...  • 

3.  By  virtue  of  the  said  election  and  appointment,  your  petitioners- 
entered  upon  their  duties  as  trustees  of  the  said  insolvent  estate  and 
discovered  that  the  said  C  and  G.,  who  had,  prior  to  their  entering  into 
a  contract  for  the  construction  of  the  A  .  .  •  .  Railway  under  the  style  or 
firm  of  C.  G.  &  Co.,  been  engaged  as  sole  partners  under  the  style  or 
firm  of  C  &  Co.  in  the  construction  of  the  B  . . . .  Railway,  had  had  con- 
siderable financial  transactions  in  England  in  connection  with  ther  said 
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railways,  and  otherwise ;  and  that  the  said  C.  is  the  registered  holder  of 
a  large  amount  of  scrip  and  debentures  of  the  C  •  •  •  *  Railway  Co. 

4.  The  said  scrip  and  debentures,  as  also  certain  claims  against  the 
said  C  .  .  .  .  Railway  Co.,  although  nominally  vested  in  C,  have  by  him 
been  declared  to  belong  to  himself  and  G.,  trading  in  partnership  as 
C.  G.  &  Co.,  and  have  been  included  in  the  assets  mentioned  in  the 
schedules  of  the  said  firm. 

5.  Your  petitioners  have  ascertained  that  some  of  the  assets  are  held 
by  creditors  in  England  as  security  for  alleged  loans  ;  and  some  are  said 
to  be  held  for  safe  keeping  for  account  of  the  said  C. 

6.  Your  petitioners  verily  believe  that  no  sequestration  proceedings 
have  been  taken  against  the  said  C.  and  G.,  individually,  or  as  a  firm,  in 
England. 

7.  Your  petitioners  are  advised  and  believe  that,  by  virtue  of  the 
sequestration  in  the  first  paragraph  hereof  mentioned,  and  their  appoint- 
ment as  aforesaid,  they  are  vested  with  the  titlef"  to  all  the  assets  of  the 
said  insolvents  (not  being  real  estate)  in  England  and  elsewhere. 

8.  Your  petitioners  have,  through  their  agent  in  London,  demanded 
delivery  of  the  assets  in  England,  but  are  informed  by  their  said  agent 
that  the  persons  holding  the  said  assets  refuse  to  recognise  their  title 
thereto,  alleging  that  the  sequestration  in  this  Colony  in  nowise  affects 
English  creditors  or  property. 

9.  Your  petitioners  deem  it  essential  to  the  interests  of  creditors  that 
the  assets  should  be  administered  by  one  set  of  trustees  ;  the  more  so  as 
the  scrip  and  debentures  aforesaid  relate  to  a  railway  situate  in  this 
Colony ;  and  they  fear  that  great  confusion  and  difficulty  w6uld  arise  if 
they  were  debarred  from  administering  the  whole  estate,  including  the 
English  assets. 

10.  Your  petitioners  desire  to  have  it  declared  that,  by  virtue  of  their 
appointment  aforesaid,  they  are  vested  with  the  title  to  the  assets  in 
England  as  aforesaid,  and  are  entitled  to  administer  the  same  under  the 
bankruptcy  according  to  law  ; 

Wherefore  they  humbly  pray  that  your  Lordships  may  be  pleased  to 
grant  an  order  that  aid  be  sought  from  the  Courts  in  England  requesting 
the  said  Courts,  and  especially  such  Courts  as  have  jurisdiction  in  bank- 
ruptcy, to  act  in  aid  of,  and  be  auxiliary  to,  this  Court  for  the.  purpose  of 
recognising  the  appointment  of  the  said  D.P.  and  W.K.  as  trustees  of 
the  estate  and  effects  of  the  above-named  insolvents,  and  their  title  to 
administer  the  same^  and  generally  to  exercise  the  like  jurisdiction  which 
this  Court  could  exercise  in  regard  to  this  matter  and  similar  matters 
within  the  said  Court's  jurisdiction;  and  your  petitioners  as  in  duty 
bound  will  ever  pray. 

{Affidavit  of  Verification.) 
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Petition  by  the  trustees  in-  this  Colony  to  the  Bankruptcy  Court  in  London^ 
to  give  effect  to  the  Process  in  Aid  granted  by  the  Supreme  Court  here^ 
in  terms  of  the  foregoing  petition. 

In  the  London  Bankruptcy  Court 

To  His  Majesty's  Judges  in  the  London  Bankruptcy  Court. 

In  the  matter  of  the  insolvent  estate  of  C.  and  G.,  trading  as  C.G.  and 
Company. 

The  petition  of  D.P.  and  W.K.  in  their  capacity  as  joint  trustees  of 
the  above-named  insolvents  trading  as  aforesaid, 

Humbly  sheweth — 

1.  That  C.  and  G.  carried  on  business  in  the  Colony  of  the  Cape  of 
Good  Hope  in  co-partnership  as  railway  contractors,  under  the  style  or 
firm  of  C.  G.  &  Co.,  during  the  year 

2.  That  prior  to  the  year  ....  the  said  C.  and  G.  carried  on  business 
under  the  style  or  iirm  of  C.  and  Company,  they  being  the  sole  partners 
in  both  the  firms  of  C.  &  Co.  and  C.  G.  &  Co. 

3.  The  firm  of  C.  &  Co.  entered  into  a  contract  for  the  construction, 
for  the  Colonial  Government,  of  a  railway  known  as  the  A  . . . .  Railway, 
and  had  large  financial  transactions  in  connection  therewith. 

4.  Thereafter,  having  changed  the  name  of  their  firm  from  C.  &  Co. 
to  C.  G.  &  Co.,  the  said  insolvents  entered  into  a  contract  with  the  Govern- 
ment of  this  Colony  for  the  construction  of  the  B  . . . .  Railway  extension 
line,  and  had  large  financial  transactions  in  connection  with  the  said 
railway. 

5.  The  said  C.  and  G.  also  did  work  for  and  lent  money  to  the  con- 
tractor for  the  construction  of  the  line  of  railway  known  as  the  C  .  •  . 
Railway,  which  is  situated  in  the  said  Colony. 

6.  The  said  C.  and  G.  also  had  financial  transactions  in  England  in 
connection  with  their  business  and  the  aforesaid  railways,  both  those 
constructed  or  partly  constructed,  while  they  traded  as  C.  G.  &  Co. ;  and 
your  petitioners  believe  that  some  of  those  transactions,  while  they  were 
strictly  in  connection  with  the  firm's  business,  were  entered  into  in  the 
name  of  C.  alone. 

7.  Your  petitioners  have  learned  that  the  said  C.  is,  according  to  the 
books  of  the  C  ...  •  Railway  Company,  which  has  an  office  in  London, 
the  registered  owner  of  a  large  amount  of  scrip  and  debentures  of  the 
said  Company.  This  scrip,  though  registered  in  the  name  of  one  of  the 
said  insolvents,  has  been  declared  by  the  said  C.  to  belong  to  the  firm  of 
C.  G.  &  Co.,  as  well  as  the  debentures. 

8.  Certain  other  scrip  registered  in  his  name  is  alleged  to  be  pledged 
to  Messrs.  W.  &  Co.,  bankers,  of  Nottingham,  for  advances  ;  while  some 
scrip,  so  registered,  is  said  to  be  deposited  in  the  hands  of  the  said 
baiters  for  safe  keeping. 

9.  The  said  C.  is  also  alleged  to  be  the  holder  of  certain  shares  in  the 
Yorkshire  Banking  Company,  for  his  firnu 
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10.  The  said  C.  on  behalf  of  his  said  finn  is  the  holder  of  a  cession 
of  certain  claims  alleged  by  the  contract6r  for  the  C  .  •  •  •  Railway  against 
the  Company. 

11.  There  are  other  matters  relating  to  the  transactions  of  the  said 
insolvents  \diich  require  investigation ;  and  yoar  petitioners  claim  delivery 
and  control  of  all  books,  papers,  and  documents  relating  to  the  afiairs  of 
the  said  firms. 

12.  On  the  •  *  •  •  day  of  .  •  •  •  the  estate  of  C.  and  G.,  trading  as 
C.  G.  &  Company,  was  provisionally  sequestrated ;  and  on  the  ....  day 
of  ...  .  was  finaUy  adjudicated  as  insolvent  by  the  D  .  .  .  .  Court, 
which  is  a  Court  within  the  said  Colony  having  jurisdiction  in  insolvency 
or  bankruptcy. 

13.  Thereafter  your  petitioners  were  duly  elected,  in  accordance  with 
the  law  of  this  Colony,  to  be  the  trustees  in  the  said  insolvent  estate ;  and 
their  said  election  was  duly  confirmed  by  the  said  Supreme  Court  on 
the  •  •  .  .  day  of  ...  .  Your  petitioners  have,  ever  since,  acted  as  such 
trustees,  and  are  now  clothed  with  full  authority  as  such  trustees. 

14.  To  the  best  of  your  petitioners'  knowledge  and  belief  no  seques- 
tration proceedings  have  been  taken  in  England,  or  elsewhere,  against 
the  said  insolvents,  or  either  of  them,  save  and  except  certain  proceedings 
which  resulted  in  the  sequestration  by  the  Supreme  Court  of  this 
Colony  of  the  private  or  individual  estates  of  the  said  C.  and  G. 
respectively. 

15.  In  regard  to  the  assets  registered  in  the  name  of  the  said  C, 
although  belonging  to  his  firm,  as  sworn  to  in  his  schedules,  the  trustees 
of  the  said  C.  are  acting  in  aid  of  the  petitioners  with  the  object  of 
securing  them  for  the  benefit  of  the  firm's  creditors. 

16.  The  contracts,  out  of  which  the  liabilities  of  the  said  insolvents 
arose,  were  entered  into  in  this  Colony;  and  even  the  claims  of  the 
English  creditors,  or  most  of  them,  arise,  your  petitioners  believe,  in 
connection  with  the  said  Colonial  contracts. 

The  C  .  •  •  .  Railway,  which  is  immovable  property,  and  is  the 

principal  source  from  which,  upon   realisation,  funds    may  come  to 

satisfy  the  claims  of  creditors  of  the  said  insolvents,  is  situate  in  this 
Colony. 

17.  According  to  the  sworn  statements  of  the  insolvents  they  have  no 
real  property  or  estate  in  England. 

18.  Your  petitioners  have  through  their  agent  in  London  claimed 
delivery  of  the  books,  records  and  assets  of  the  said  insolvents  in  England, 
but  have  been  met  by  resistance  on  the  ground  that  the  sequestration 
and  their  appointment  as  trustees  in  this  Colony  have  no  effect  in  England. 
Your  petitioners  are  advised  and  believe  that,  by  virtue  of  the  sequestra- 
tion and  their  appointment  as  aforesaid,  they  are  vested  with  the  title  to 
all  movable  or  personal  estate  of  the  said  insolvents. 

Great  confiision  would  arise  if  the  affairs  of  the  insolvents  in  this 
Colony  and  in  England  were  administered  by  separate  trustees,  as 
they  are  complicated  and  arise  out  of  the  transactions  hereinbefore 
mentioned. 

U   2 
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19.  Your  petitioners,  being  desirous  of  having  their  appointment  as 
trustees  as  aforesaid,  and  their  right  to  deal  with  the  assets  and  affairs  of 
the  said  insolvents  in  England,  recognised  and  confirmed  by  a  competent 
Court  in  England,  applied  for  and  obtained  from  the  Honourable  the 
Supreme  Court  of  this  Colony,  the  Order  which  is  hereunto  annexed, 
marked  "A,"  and  your  petitioners  now  crave  aid  and  assistance  as 
aforesaid. 

And  your  petitioners  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Verification.) 
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CHAPTER  XII. 

DJUPAUIiTS. 

It  is  not  intended  here  to  refer  to  all  the  minor  defaults  to 
which  parties  to  an  action  are  liable,  and  which  can  be 
gathered  from  the  respective  subjects  treated  of;  nor  to  a 
default  in  obeying  an  order  of  Court,  which  is  treated  of 
under  the  head  of  "  Contempt  of  Court "  ;  nor  to  a  default  in 
''  Appeal/'  which  is  treated  of  under  that  heading ;  but  only 
to  the  defaults  of  more  general  and  frequent  occurrence  in 
actions. 

A  plaintiff,  as  well  as  a  defendant,  may  be  in  default  in  an 
action. 

I. — Default  of  a  Plaintiffs 

Generally,  a  plaintiff  may  be  in  default  in  three  ways : 

When  he  has  issued  summons,  but  does  not  proceed  or 
declare  thereon  (this  differs  from  ^  Perpetual  Silence,"  which 
see  further  on). 

When,  after  he  has  declared  or  made  claim  on  the 
summons,  he  does  not  reply  to  the  defendant's  plea  or  any 
further  pleadings. 

When  his  case  is  called  on  the  roll,  and  he  does  not 
appear,  nor  anyone  for  him  (this  is  called  "  Comparuit 
Default ''). 

(a)  In  the  first  case,  when  a  plaintiff  has  issued  his 
summons  and  the  defendant  has  entered  appearance  thereto^ 
but  the  former  does  not  proceed  with  his  action,  or  declare 
and  make  claim  "  within  the  term  next  after  that  in  which 
the  action  was  commenced,  or,  in  case  the  action  shall  have 
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been  commenced  out  of  term,  then  within  the  second  term 
after  the  commencement  of  the  action/'  the  defendant  may 
bar  him  from  proceeding,  and  then  move  the  Court,  upon 
notice  of  motion,  to  ''have  judgment  signed  against  the 
plaintiff  for  not  proceeding  in  the  said  cause."  ^  If  the 
plaintiff  opposes  this  application,  it  is  in  the  discretion  of 
the  Court  to  g^rant,  or  refuse,  or  postpone  it,  or  to  order  him 
to  declare,  or  make  claim,  on  his  summons  by  a  fixed  date, 
and  to  go  to  trial  within  a  certain  period.  If  he  does  not 
oppose  the  application,  it  will  be  granted  as  a  matter  of 
course.  But,  whether  the  application  is  opposed  or  not,  the 
effect  of  a  judgment  signed  against  a  plaintiff  for  not  declaring, 
or  making  claim,  within  the  time  fixed  by  the  said  Rules,  is 
tantamount  to  one  of  absolution  from  the  instance  ;  and  the 
plaintiff  may  either,  upon  notice  of  motion  to  the  defendant, 
ask  the  Court  for  leave  to  purge  his  default  and  to  file  his 
declaration,  or  he  may,  without  previous  notice,  issue  a  fresh 
summons,  and  then  begin  his  action  de  novo^  upon  first 
paying,  of  course,  any  costs  the  defendant  may  have  been 
condemned  in.^ 

{b)  If  within  the  time  fixed  for  the  plaintiff  to  reply  to 
any  of  the  defendant's  pleadings  he  does  not  do  so,  he  may, 
after  the  expiration  of  24  hours  after  demand  of  such  repli- 
cation or  other  pleading,  be  barred  from  replying  or  filing  any 
further  pleading.  He  may,  however,  after  such  bar,  upon 
48  hours'  notice  to  the  defendant  of  an  application  to  the 
Court  or  a  Judge,  obtain  leave  to  purge  his  default,  and  to 
plead.  On  the  other  hand,  he  may  also,  before  being  barred, 
anticipate  the  defendant's  proceeding  to  bar  him,  and  ask  the 
Court  for  an  extension  of  time  to  declare,  or  make  claim,  or 
to  plead.  To  obtain  any  of  these  privileges  he  must  satisfy 
the  Court,  or  Judge,  who  has  a  wide  discretion  in  the  matter, 
upon  an  affidavit  of  merits,  that  his  application  id  reasonable 
and  just^ 

(^r)  Comparuit  Default — This  is  when  a  case  has  been  set 
down  on  the  roll  for  trial,  and  on  the  trial  day,  when  the 

^  Rules  of  Court  25  and  330a.  South   West  Diamond  Mining  Co.  vs. 

'  Ekstem  vs.  Hayward  and  Higgin*  ffall^  I  A.,  221  ;  Boston  vs.  Schicktr* 

son,  and    Potgitter  and   Tennant  vs.  //mf,  10  J.,  126. 

Miyer  and  atiother^  3  M.,  421,  438;  ^  Rules  21,  23,  26,  27  and  147. 
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case  is  called,  the  plaintiff  fails  to  appear,  or  anyone  on 

his  behalf.     He  is  then  held  to  be  in  default,  whereupon 

the  defendant  claims  Comparuit — that  is,  he  makes  a  declarar 

tion  that  he  duly  appeared  on  the  case  being  called,  and  was 

prepared  to  proceed  with  the  trial  to  answer  the  plaintifTs 

claim  or  demand,  but  that  he  could   not  by  reason  of  the 

.  plaintiffs  default. 

!        The  benefit  to  the  defendant  of  this  claim  is  absolution 

j  from  the  instance  of  the  plaintiffs  claim,  with  costs  of  the 

I  action.     If  the  plaintiff,  after  this,  wishes  to  proceed  again 

I  against  the  defendant,  he  must  begin  de  novo  by  issuing  fresh 

summons,  &c.,  and  proceed  in  the  same  manner  as  if  he  had 

.  taken  no  steps  in  the  matter  before  ;  provided,  also,  that  he 

.    first  pays  the  defendant  his  costs  of  Comparuit  in  the  former 

case.^ 

This  privilege  of  Comparuit  applies  to  aU  the  Courts  in 
the  Colony,  and  the  177th  Rule  of  Court  specially  applies  to 
Circuit  Court  Comparuits^  in  which  the  Court  may,  on  sufficient 
cause  shewn,  postpone  the  case,  or  make  other  order  therein. 

■ 

If  the  defendant  should  also  be  in  default,  he  has  nothing 
,  \  to  complain  of ;  but  if,  though  appearing,  he  should  omit,  or 
'  neglect,  to  apply  for  the  benefit  of  Comparuit  when  the  case 
;  is  called,  he  may  afterwards,  by  notice  of  motion,  call  upon 
j  the  plaintiff  for  the  payment  of  his  costs  of  action,  whereupon 
the  Court  may  either  grant  the  application,  or  make  such 
i  other  order  thereon  as,  under  the  circumstances,  may  seem 
reasonable ;  and  if  the  Court  should  order  the  plaintiff  to  pro- 
ceed to  trial  by  a  certain  day,  the  defendant  would  be  entitled 
to  his  costs  of  the  day  in  appearing  when  the  case  was  called, 
jand  to  the  costs  of  the  application.^    No  appeal  is  allowed 
.^  (from  any  sentence  given  against  a  party  by  his  default^ 

2. — Default  of  a  Defendant, 

The  elaborate  system  of  defaults  of  a  defendant  formerly 
in  use  has  been  done  away  with  by  the  273rd  Rule  of  Court. 

*  Jud.  Prac.  i,  2,  3,  9  ;  and  Van  der  *  See  Chapter  "  Costs. ^* 

LUt  vs.  Executors  of  JCamspeck^/^  M.,  '  Van  der  Linden,  Law  of  Holland, 

395 ;  and  fforsi  vs.  De  Vitliersi  i  M.,  23,  I,  5,  5. 
126. 
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In  the  Chapter  on  "  Edictal  Citations  "  I  have  treated  of  the 
defaults  of  a  defendant  who  is  either  out  of  the  jurisdiction 
of  the  Court,  or,  if  still  within  the  jurisdiction,  cannot  be 
found  to  be  served  with  any  legal  process. 

Under  the  present  heading  I  shall  treat  of  the  defaults 
of  a  defendant  who  is  within  the  jurisdiction  of  the  Court, 
and  who  can  be  duly  served  with  any  legal  process.  Such 
defaults  are  of  two  kinds : 

When  the  defendant  has^entered  no  appearance  to  the 
action ; 

When  he  has  entered  appearance. 

(a)  Under  the  old  practice,  whether  a  defendant  entered 
appearance  or  not,  but  did  not  defend,  the  plaintiff  was  bound 
to  prove  his  case  to  the  satisfaction  of  the  Court,  in  the  same 
manner  as  if  the  defendant  were  defending  it.  But  this  costly, 
and  frequently  useless,  proceeding  has  been  done  away  with  in 
almost  all  suits  but  actions  for  damages  and  divorce,  &c,  which 
must  still  be  proved  to  the  satisfaction  of  the  Court,  though 
the  defendant  be  in  default.  But  by  the  329th  Rule  of  Court, 
if  the  defendant  does  not  enter  appearance  within  four  days  after 
the  day  prescribed  in  the  summons  for  entering  appearance, 
the  plaintiff  may,  if  his  action  is  for  a  debt^  or  a  liquidated 
demand  only,  set  the  case  down  for  judgment  on  the  summons, 
without  any  notice  to  the  defendant  But  such  a  judgment 
is,  in  the  first  instance,  provisional  in  its  nature,  for  the  Court 
may  set  it  aside,  and  allow  the  defendant  to  pui^e  his  default 
and  defend  the  action,  "upon  sufficient  cause  shewn,  and 
upon  such  terms  as  to  costs,  or  otherwise,  as  the  Court  may 
deem  expedient."  In  the  case  of  London  and  S,  A.  Explores- 
tion  Company  vs.  De  Beers}  the  Court  held  that  the  329th 
Rule  (d)  applied  only  to  the  specific  case  of  a  plaintiffs 
claim  being  for  a  debt  or  a  liquidated  demand  ;  and  in 
several  other  cases  the  Court  held  that  in  addition  to  a 
satisfactory  explanation  of  his  default  the  defendant  must 
satisfy  the  Court  also  as  to  a  primd  facie  good  ground  of 
defence.  The  rule  does  not  define  the  expression  "  liquidated 
demand,"  but  it  means  a  certain  fixed  and  ascertained  sum, 
in  contradistinction  to  a  penalty,  or  damages,  both  of  which 

>  3  C.  T.,  287. 


DEFAULTS.  297 

are  uncertain  and  unascertained  Thus  also  where  a  summons 
claims,  inter  alia^  ;£'I2  the  value  of  a  ring  belonging  to 
plaintiff,  lost  or  mislaid  by  the  defendant,  the  Court  held  it 
to  be  of  a  sufficiently  liquidated  nature  to  justify  it  in  giving 
judgment^ 

So  also  for  an  account^  the  Court  held  it  to  be  covered  by 
Rule  329d' 

What  amounts  to  "sufficient  cause"  is  entirely  in  the 
discretion  of  the  Court,  who  must  be  satisfied  that  the 
defendant  has  a  bond  fide  defence  to  the  action,  and  that  he 
has  adduced  sufficient  grounds  upon  the  merits  to  justify 
them  in  re-opening  the  case  ;  he  must  shew,  also,  that  he  has 
not  unnecessarily  delayed  in  his  application,  but  that  he 
moved  at  the  earliest  opportunity,  and  within  a  reasonable 
time  ;  otherwise,  he  would  be  regarded  as  having  acquiesced 
in  the  judgment^ 

So  also  a  case  may  be  re-opened  when  there  is  a  bond  fide 
mistake  as  to  entering  appearance.^  But  the  privilege  to  have 
a  judgment  set  aside  is  allowed  only  to  the  real  defendant 
who  was  intended  to  be  served,  and  not  to  a  party  who  was 
served  in  error,  or  by  mistake.*  So  also,  to  make  a  defendant 
liable  and  be  bound  by  his  default,  it  must  be  proved,  or  must 
not  be  capable  of  disproof,  that  his  default  is  regular,  that  is, 
that  the  service  of  a  summons,  or  other  process,  was  proper, 
and  was  not  defective.* 

But  when  the  plaintiff's  claim  is  not  for  a  debt  or  a  liqui* 
dated  demand  as,  for  instance,  in  actions  for  divorce,  or 
damages,  &c.,  then  he  cannot  get  judgment  on  the  summons 
by  reason  of  the  def^pndant's  default  of  appearance,  but  must 
file  his  declaration  and  prove  his  action.  In  such  a  case 
there  must  be  an  endorsement  on  the  declaration  that  it  is 
"  filed  for  default  of  appearance."  A  copy  of  the  declaration 
is  to  be  served  on  the  defendant,  with  a  written  notice  that 

>   Wiarmsfy  ys.  JameSy  8  C.  T.,  149,  Company^  4  E.D.C.,  17. 

and    J^hl  vs,    K  d,   Sandt  dr*    Co,y  *  Ifaase &*  Co,  y^MaJcoMs  Trustee, 

9  C.  T.,  494.  5  C.  T.,  23. 

*  Van  Ryneoeld  vs.    Veai  der  Riel,  '  Brink   vs.     Wilson   and    Glynn, 

17  S.  C,  163.  I  J.,  278. 

'  Murtha  vs.    Gates,  and  Foote  vs.  *  Collison  dr*  Co,  vs.  Schmidt,  B.  for 

Wblkatter,  I  A.  268  and  461 ;  and  Zap/  1868,  p.  33 ;  and  Foote  vs.  Wolkuter, 

vs.    Provident   Insurance    and   Trust  quoted  above. 
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it  is  '^  filed  for  default  of  appearance,  that  he  must  plead, 
answer,  or  except  thereto,  or  make  claim  in  reconvention 
within  ....  days  (the  same  time  as  is  necessary  in  a 
summons.) "  ^  If  the  defendant  should  not  appear  and  plead, 
the  plaintiff  may  bar  him  from  so  doing,  and  set  the  case 
down  for  trial,  for  default  of  appearance  and  plea  of  the 
defendant.^  In  a  trial  case,  notice  of  trial  should  be  given  to 
the  defendant,  though  he  is  in  default  of  appearance  and  plea.^ 

(d)  When  the  plaintiff's  claim  is  for  debt,  or  for  a  liqui- 
dated demand,  or  for  the  recovery  of  land,  and  the  defendant^ 
though  he  has  entered  appear ance^  is  in  default  of  plea^  and  has 
been  barred  from  pleadings  the  Court  may,  without  hearing 
any  evidence,  and  without  any  notice  of  trial  to  the  defendant, 
grant  leave  to  the  plaintiff  to  enter  final  judgment  in  terms  of 
the  declaration  for  the  amount  claimed  with  costs,^  and  such 
cases  may  be  set  down  for  judgment  on  any  Court  day.^ 
Thus,  also,  in  a  case  of  the  cancellation  of  the  sale  of  land^ 
the  Court  gave  judgment  on  the  declaration  without  hearing 
evidence ;  ®  and  so,  also,  on  a  claim  for  ejectment  and  arrear 
rent ; '  and  for  transfer  of  land  and  delivery  of  stock  ;  '  and 
for  the  delivery  of  certain  documents? 

If  the  defendant  is  in  default  of  appearance  and  plea  in 
a  Circuit  Court,  the  plaintiff's  judgment  has,  in  the  first 
instance,  the  force  only  of  any  provisional  sentence  of  such 
Court ;  ^®  but,  unless  it  is  reversed  or  altered  at  the  suit  of  the 
defendant,^^  or  made  final  at  the  suit  of  the  plaintiff,  at  the 
next  Circuit  Court  of  the  same  district,^^  then  it  becomes  final 
at  the  expiration  of  a  year  from  the  date  of  the  judgment  ;^^ 
but  a  provisional  sentence  in  the  higher  Courts,  whether  the 
defendant  be  in  default  or  oppose  it,  becomes  final  at  the  end 
of  a  month  after  levy  made,  under  a  writ  of  execution.^^ 

^  Rules  20,  328,  377,  331.  ploration  Compa$^  vs.  WUUamt^  4  J. 9 

*  Rules  20  and  319.  254. 

'  Rules  30  and  374,   and   Niihaus  '  Badenhorst    vs.    Badtnhorst^    lO 

vs.  Niehttus,  I  C.  T.,  138  ;  and  Badm-  C.  T.,  398. 

horst  vs.  Badenhorst^  10  C.  T.,  398.  *  Rautmhach  vs.  WUi^  10  C.  T.,  411. 

*  Rules  319  and  329.  ^*  Rule  178. 

•  Rule  338.  '*  Rule  181. 

•  Barrow  vs.  Le  Brun^  5  J.,  368.  "  Rule  1 80. 
'  Grundeiing  vs.    Grundeling^  and  *'  Rule  1 79. 

Oudishoom  Municipality  vs.  Edmeades^  ^*  Rule  329. 

3  J.,  45  and  306 ;  L,  6f*  S,  A.  Ex* 
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A  defendant  sometimes  enters  appearance  to  an'  action 
with  no  intention  of  defending  it,  but  in  order  either  to  gain 
more  time,  or  to  facilitate  and  cheapen  the  service  of  any 
further  process  in  the  case ;  but,  with  whatever  object  he 
enters  appearance,  he  must  plead  to  the  plaintiffs  claim 
within  eight  days  after  the  service  thereof,  and  24  hours  after 
demand  of  plea  thereafter,  unless  the  Court,  or  Judge,  grants 
him  further  time ;  and  in  default  thereof  he  is  barred  from 
pleading.^  He  may,  however,  before  judgment,  on  48  hours 
notice  to  the  plaintiff,  and  by  leave  of  the  Court,  or  Judge, 
who  must  be  satisfied  on  an  affidavit  of  the  facts  as  to  die 
cause  of  the  default,  purge  his  default,  and  obtain  leave  to 
plead,  upon  such  terms  as  the  Court  or  Judge  may  impose.' 
But  if  he  has  been  debarred  from  pleading,  and  the  case  has 
been  set  down  for  trial  by  reason  of  his  default,  he  is  not 
permitted,  if  the  defaults  are  regular,  to  defend  the  action,  or 
in  any  way  to  interfere  in  the  trial.^  But  a  defendant  who 
has  not  yet  been,  but  expects  to  be,  barred  by  the  plaintiff 
may  anticipate  him,  and  apply  to  the  Judge  for  time  to  plead, 
or  rejoin,  and  thereupon  the  Judge  may  grant  such  order  as 
he  thinks  reasonable.^ 

The  meaning  of  the  expression  "  defaults  are  regular "  is 
where  the  plaintiff  has  observed  all  the  rules  and  formalities 
required  of  him  in  his  process,  and  where  the  defendant  has 
been  duly  served  with  all  the  requisite  notices  and  process, 
and  the  required  number  of  days  he  is  entitled  to  under  the 
summons  to  appear,  or  plead,  or  be  barred,  or  to  defend,  have 
intervened  and  been  allowed  him,  and  he  has  no  cause  of 
complaint  on  the  ground  of  any  omission,  irregularity,  or  short 
service*  In  case  any  of'  the  defaults  are  not  regular,  or  there 
is  any  other  irregularity  or  impropriety  in  any  proceeding  in 
a  case,  the  defendant  need  not  wait  till  the  case  is  called  for 
trial  in  order  to  start  his  objections,  but  may  do  so  at  any 
time  before,  by  notice  of  motion  to  the  plaintiff  to  set  aside 
such  proceedings  on  the  ground  of  irregularity.*     As  in  the 

>  Rule  330^.  *  Role  214;  Luck  vs.   Owetiy  Stall 

*  Roles  26,  27,  and  147 ;  IRng  vs.  vs.  Crous^  3  M.,   4S6  and  549 ;  and 

ForUr^  Hodgson  dr*  Ca.,  B.  for  1879,  GrafonlUxs.  RandaUy  2  E.D.C.,  1 1. 

p.  117;  and Lewin  vs.  Greefand others^  ^  Rule  27. 

3  C.  T„  123.  •  Rule  28. 
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case  of  a  plaintiff,   a  defendant  cannot  appeal   from  any 
sentence  given  against  him  by  default. 

If  a  defendant  is  in  a  default  of  appearance  in  a  Magis- 
trate's Court  and  judgment  is  given  against  him  and  he 
wishes  to  re-open  the  case,  he  can  do  so  only  in  the  Court  in 
which  judgment  was  given  against  him  although  the  plaintiff 
resides  in  a  different  district.^ 


Notice  to  sign  judgment  against  plaintiff  for  his  default. 

(Heading  of  case.) 

Sir,  Take  notice  that  application  will  be  made  to  this  Honourable 

Court,  on  behalf  of  the  above  defendant,  on  the  ....  day  of  ...  • 

at  lo  o'clock  a.m.,  for  an  order  to  have  judgment  signed  against  the  said 

plaintiff,  for  not  proceeding  with  this  cause  within  the  time  fixed  by  the 

Rules  of  Coiut :  and  for  the  costs  of  this  application. 

Dated  at ...  .  this  ....  day  .... 

Yours  .... 


ToD. 

Plaintiffs  Attorney. 


Defendant's  Attorneys. 


Affidavit  in  support, 
(Heading  of  case.) 

I,  A.B.,  attorney  for  the  above  .(defendant,  make  oath  and  say : — 

1.  That  on  the  ....  day  of  ...  .  the  plaintiff  issued  out  of  this 
Honourable  Court  a  summons  against  the  said  defendant,  commanding 
him  to  {here  state  briefly  cause  of  action,  as  for  instance)  pay  him  the  sum 
of  ;^  500  for  damages  for  breach  of  contract,  &c. 

2.  That  on  the  ....  day  of  ...  .  I  duly  entered  appearance  on 
behalf  of  the  said  defendant,  to  defend  the  said  action. 

3.  That  the  period  fixed  by  the  Rule  of  Court  within  which  the  plaintiff 
must  proceed  with  his  action  has  lapsed,  and  he  has  not  yet  filed  his 
declaration  or  claim ;  and  that  I  have  this  day  barred  him  from  declaring 
or  making  claim. 

Sworn,  &c. 

Notice  by  plaintiff  to  purge  his  default  to  declare  or  make  claim,  after  he 
has  been  barred,  but  before  judgment  was  signed  against  him, 

(Heading.) 

Sir,  Take  notice  that  application  will  be  made  to  this  Honourable 
Court  on  behalf  of  the  above  plaintiff  on  ...  .  the  ....  day  of  ....  at 

*  Mardt  vs.  Hicketn  ^  Co,,  12  S.  C,  448. 
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10  o'clock  a.m.  for  leave  to  purge  his  default  in  this  cause,  and  to  file  his 
declaration  or  claim. 

Dated  at  Cape  Town  this  ....  day  of  ...  . 


a.k..... 


*  To  PlaintifTs  Attorneys. 

Defendant's  Attorney. 

Affidavit  in  support 

(Heading.) 

I,  A.B.  of  Cape  Town,  attorney  for  the  said  plaintiff,  make  oath 
and  say : — 

1.  That  on  the  ....  day  of  ...  .  the  plaintiff  was  barred  by  the 
defendant  from  declaring  or  making  claim  in  this  action,  by  reason  that 
he  did  not  do  so  within  the  time  fixed  by  the  Rules  of  Court. 

2.  I  say  that  before  the  plaintiff  could  safely  plead,  it  was  necessary  to 
get  certain  information  from  C,  who  was  formerly  his  book-keeper, 
whose  address  was  not  known  till  recently,  when  I  found  out  that  he  had 
left  the  Colony  in  April  last,  for  Fort  Salisbury  in  Mashonaland.  That 
immediately  upon  obtaining  this  information,  I  wrote  to  C.  for  full 
particulars,  and  expect,  in  the  ordinary  course  of  the  post,  to  hear  from 
him  by  the  end  of  this  month  {&r^  2nd.  That  in  consequence  of  the 
defence  raised  by  the  defendant,  in  his  correspondence,  as  to  the  kind 
and  quality  of  the  tea  sold  to  him,  the  plaintiff  has  had  to  write  to  his 
London  correspondents  for  information,  who  in  turn  say  that  they 
have  had  to  write  to  China  for  the  information  required,  which,  when 
obtained,  they  would  commimicate  to  plaintiff,  and  that  no  sufficient  time 
has  elapsed  to  hear  from  China :  and  that  until  such  information  be 
obtained,  the  plaintiff  cannot  safely  file  his  declaration.of  action). 

Sworn,  &c. 

Notice  by  defendant  to  purge  his  default  where  judgment  has  already  been 

given  against  him,  under  the  yi^th  Rule  of  Court;  and  for  leave  to 

defend  the  action. 

(Heading.) 

Sir,  Take  notice  that  application  will  be  made  to  this  Honourable 
Court  on  .  .  •  .  the  .  •  •  .  day  of  ....  at  10  o'clock  in  the  forenoon,  on 
behalf  of  the  defendant,  at  which  time  you  will  be  required  to  shew 
cause,  if  any,  why  the  judgment  given  in  this  case  on  (he  .'.'••  day  of 
....  last  past,  at  the  suit  of  the  plaintiff,  and  by  reason  of  the  defend- 
ant's default  of  appearance,  shall  not  be  set  aside,  and  the  defendant  be 
allowed  to  purge  his  default  and  defend  the  action  on  the  grounds  set 
forth  in  the  annexed  affidavit. 

Dated  at  Cape  Town. 

Yours,  &c. 

To                                                                 Defendant's  Attorneys. 
Plaintiff's  Attorneys.  
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Affidavit  in  support 

I,  A.B.,  the  defendant  in  the  above  case,  make  oath  and  say  : — 

1.  That  the  summons  in  this  case  was  on  the  .  •  ,  .  day  of  ...  • 
served  at  No.  ....  Street,  Cape  Town,  and  the  return  of  service  by  the 
Sheriff  says  "the  last  known  place  of  residence  of  the  defendant" 

2.  I  say  further  that  at  that  time  the  plaintiff  knew  full  i well  that  on 
account  of  ill-health  I  had  left  for  Bloemfontein,  in  the  neighbouring 
Republic. 

3.  That  no  demand  has  been  made  on  me  by  the  plaintiff,  before 
issuing  his  summons,  and  I  had  no  knowledge  of  the  summons,  nor  of 
the  judgment  he  had  obtained  on  it,  on  the  ....  day  of .  .  .  .,  until  a  few 
days  ago,  when  I  read  in  one  of  the  city  papers  that  judgment  had  been 
given  against  me  by  default 

4.  I  say  further  that  I  do  not  owe  plaintiff  any  money.  There  has 
been  a  running  account  between  us  for  some  years  past,  which  was  finally 
liquidated  in  March  last,  by  the  plaintiff  taking  over  my  business  of  grocer 
in  Cape  Town,  with  such  assets  and  outstanding  accounts  as  there  were, 
and  the  plaintiff  allowed  me  the  sum  of  j^ioo  for  the  good  will  of  the 
business. 

Sworn  at,  &c. 

Notice  filing  plaintiff* s  declaration  for  default  of  defendant's  appearance  • 

(Heading.) 

Sir,  Take  notice  that  we  have  this  day  filed,  with  the  Registrar  of  this 
Honourable  Court,  for  default  of  your  appearance,  the  plaintifTs  declaration 
or  claim  in  the  above  cause,  copy  of  which  is  hereunto  annexed ;  and 
that  you  are  hereby  required  to  plead,  answer,  or  except  thereto,  or  make 
claim  in  reconvention  (if  any)  within  ....  days  after  the  service  hereof : 
and  that  in  default  thereof  you  will  be  barred  from  pleading,  answering  or 
excepting  thereto,  and  this  cause  will  be  set  down  for  trial  by  reason  of 
your  default  of  appearance  and  plea,  for  ...  .  the  ....  day  of .  .  •  . 

Dated  at  Cape  Town  this  ....  day  of ...  . 

Yours,  &c. 


To  Plaintiff's  Attorney. 

The  above-named  Defendant 


Notice  to  set  aside  proceedings  where  the  defaults  have  not  been  regular, 

(Heading.) 

Sir,  Take  notice  that  this  Honourable  Court  will  be  moved  on  behalf 
of  the  above  defendant,  on  the  ... .  day  of ....  at  10  o'clock  a.m.,  for  an 
order  to  set  aside  all  the  proceedings  taken  by  you  from  the  issue  of  the 
summons  in  this  case,  on  the  ground  of  irregularity,  in  that  there  was  short 
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service  of  the  summons,  and  that  your  notice  of  filing  the  plaintiffs 
declaration  is  informal  and  insufficient 

And  shew  cause  also  why  you  shall  not  be  ordered  to  pay  the  costs  of 
this  application. 

Dated  at  C  .  »  .  .  T  .  •  .  .  this  .  •  .  •  day  of  •  •  •  • 

Yours,  &c. 


To  Defendant's  Attorneys. 

PlaintifTs  Attorneys, 

Affidavit  in  support 

(Heading.) 

I,  A.B.  of  •  .  .  .,  attorney  for  the  above  defendant,  make  oath  and 
say: — 

1.  That  from  the  return  of  the  Sheriff,  it  appears  that  the  summons  in 
this  case  was  served  on  the  defendant  on  the  •  ,  •  •  day  of  •  ...  at 
farm  ....  in  the  district  of.  .  .  • 

2.  That  the  defendant's  farm  is  ...  •  miles  from  the  nearest  railway 
station,  which  is  .  .  .  .,  and  that  he  is  entitled  to  ...  .  clear  days  in  the 
summons,  whereas  he  has  been  allowed  only  .  •  •  .  days. 

3.  That  the  plaintifTs  declaration  was  on  the  ....  day  of ...  •  filed 
for  default  of  defendant's  appearance,  and  the  annexed  notice  of  its  filing 
was,  with  the  copy  declaration,  served  on  the  defendant,  on  the  ....  day 
of ...  .  That  the  notice  is  informal,  inasmuch  as  it  does  not  call  upon 
the  defendant  to  plead,  answer,  or  except  to  the  declaration,  or  make  claim 
in  reconvention,  &c.,  in  terms  of  the  ....  Rule  of  Court. 

Sworn  at,  &c. 

Summons  by  a  party  who  obtained  provisional  sentence^  or  judgment 
having  the  effect  of  a  provisional  sentence ^  at  a  Circuit  Courts  to  have 
it  declared  final  at  a  subsequent  Circuit  Court  {see  Rules  of  Court  179 
^  189). 

(Heading.) 

Command  A.B.  of  ....  to  appear  before  our  Judge  of  the  ensuing 
Circuit  Court,  for  the  district  of  ....  to  be  holden  on  the  ....  day  of 
.  .  .  .,  and  then  and  there  to  answer  CD.  of .  .  .  .,  and  to  shew  cause 
why  the  provisional  sentence  granted  by  the  Circuit  Court  for  the  division 
of  ....  on  the  ....  day  of  •  .  .  .,  wherein  the  said  CD.  was  the 
plaintiff  and  the  said  A.B.  was  the  defendant,  on  a  {here  describe  it,  for 
instance)  promissory  note  for  the  sum  of  ;f  .  •  .  .  sterling,  shall  not  be 
declared  final ;  and  also  to  shew  cause  why  the  security  '^  de  restituendo  " 
given  by  the  said  CD.  shall  not  be  declared  cancelled  and  annulled. 

As  it  is  said,  &c. 

Witness,  &c. 
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Summons  for  a  decree  of  reversal^  or  alteration^  of  a  provisional  sentence 
of  the  Circuit  Court  before  it  becomes  final.    {Rules  181-184). 

(Heading.) 

Command  CD.  6f  .  .  .  .to  appear,  &c and  then  and  there  to 

answer  A.B.  of  .  .  .  .,  and  to  shew  cause  why  the  sentence  of  the  Circuit 
Court  for  the  district  of ...  .  bearing  date  the  ....  day  of  ....  in  the 
case  wherein  the  said  CD.  was  the  plaintiff  and  the  said  A.B.  was  the 
defendant,  in  an  action  for  {here  briefly  state  cause  of  Action^  for  instance) 
the  recovery  of  the  sum  oi£  .  .  .  ,  sterling,  shall  not  by  judgment  of  this 
Honourable  Court  be  reversed  and  altered  on  the  ground  {here  state  the 
reasons  why,  for  instance)  that  the  said  A.B.,  the  present  plaintiff,  was 
not  duly  served  with  the  summons  in  that  case.  {Or  another  reasonyfor 
instance;  that  owing  to  the  absence  from  the  Colony  of  the  said  A.B.,  at 
the  time  of  the  service  of  the  summons  in  the  said  case,  at  his  last  known 
place  of  residence,  he  did  not  become  aware  of  the  service  of  the 
summons,  and  the  subsequent  summons  against  him,  until  his  return  to 
the  Colony,  and  that  he  does  not  owe  the  money,  having  on  or  about  the 
....  day  of  ...  paid  it  to  G.H.  at  the  special  instance  and  request 
of  the  said  CD.) 

As  it  is  said,  &c. 
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FEBFETUAL  BHilSNCE. 

By  the  2Sth  and  330th  Rules  of  Court,  a  plaintiff  who  has 
issued  summons,  but  fails  to  proceed  with  his  action  within 
the  time  required,  can  have  judgment  signed  against  him  by 
the  defendant ;  but  when  a  person  in  any  manner  gives  out 
or  spreads  a  report,  or  publicly  pretends,  he  has  an  action 
against  another,  or  makes  a  demand,  but  does  not  issue 
summons,  the  aggrieved  party's  only  remedy  is  to  sue  him 
for  "Perpetual  Silence."  The  difference  between  the  two 
processes  is  this,  that  while  in  the  former  the  plaintiff  can 
b^n  his  action  de  navo^  in  the  latter  the  party  asserting  a 
claim  is  perpetually  barred  from  ever  bringing  an  action. 
The  object  of  an  action  for  perpetual  silence  is  to  prevent 
any  alleged  claim  or  demand  from  remaining  in  uncertainty, 
from  a  defendant  losing  any  testimony  or  evidence  he  may 
then  h^ve  wherewith  to  rebut  the  allegations  of  the  other 
party,  which  he  might  lose  if  the  action  were  indefinitely 
delayed ;  also,  in  the  case  of  his  death,  to  give  less  chance  or 
proof  for  his  executors  or  heirs  to  dispute  the  other  party's 
claim  ;  and  also,  if  he  wishes  to  leave  the  country,  though  only 
on  a  visit,  to  prevent  him  being  taken  by  surprise  by  an 
arrest  for  the  pretended  action. 

We  have  no  law  in  this  Colony,  as  in  England,  by  which 
proceedings  may  be  taken  to  perpetuate  the  testimony  of 
witnesses;  though,  when  an  action  is  once  pending,  and 
the  testimony  of  a  witness  is  in  danger  of  being  lost,  he  may 
be  examined  de  bene  esse}    Our  only  remedy,  therefore,  so 

'  See  Chapter  *'  Commissions  de  bene  esse,^^ 
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long  as  a  summons  is  not  yet  issued^  is  to  sue  for  perpetual 
silence. 

The  course  to  be  adopted  is  for  the  aggrieved  party  to 
summon  the  other  to  shew  cause  why  he  shall  not  be  ordered 
and  condemned  to  bring  his  pretended  action  to  trial  within 
six  weeks  thereafter,  or  stand  for  ever  barred  and  have 
perpetual  silence  imposed  on  him,  and  he  should  moreover 
in  the  summons  state  briefly  the  nature  of  the  action.^ 

The  summons  may  be  made  returnable  on  any  Court  day. 

No  pleadings  are  filed  in  such  a  case,  but,  on  the  return 
day  of  the  summons,  counsel  moves  in  terms  thereof,  supported 
by  an  affidavit  of  facts,  a  copy  of  which  affidavit  should  be 
served  on  the  defendant  within  a  reasonable  time  before  the 
hearing  of  the  case.  The  application  may,  of  course,  be 
opposed  on  the  return  day  of  the  summons,  but  it  is  for  the 
Court  to  be  satisfied  that  the  plaintiff  has  sufficient  grounds 
to  have  silence  imposed  on  the  defendant. 

The  Court  may  also  fix  any  longer  period  than  six  weeks 
within  which  to  bring  the  action  or  to  stand  barred.' 

If  a  plaintiff  repeats  issuing  summons  de  novo  after  each 
time  judgment  has  been  signed  against  him  for  not  proceeding 
with  the  action  within  the  time  fixed  by  the  Rules  of  Court, 
the  Court  may  construe  this  into  unworthy  motives,  and  on 
the  application  of  the  defendant  may  order  him  to  bring  his 
action  to  trial  by  a  certain  day,  or  be  for  ever  silenced. 


Summons  for  perpetual  silence, 

(Heading.) 

Command  A.B.  of  ...  .  (hereinafter  called  the  defendant)  that  he 
appear  before  the  Justices  of  our  Supreme  Court  at  Cape  Town,  on 
the  ....  day  of .  .  . .  at  lo  o'clock  in  the  forenoon,  and  then  and  there 
to  answer  CD.  of  ...  .  (hereinafter  called  the  plaintiiT)  and  to  shew 
cause,  if  any,  why  he  shall  not  by  judgment  of  this  Honourable  Court  be 
ordered  and  condenmed  to  institute  within  six  weeks  after  the  return  day 
of  this  sununons,  or  within  such  other  period  as  this  Honourable  Court 
shall  be  pleased  to  appoint,  an  action  against  the  said  plaintiff,  which  he, 
the  said  defendant,  gives  out  or  publicly  pretends  to  have  against  the 

^  MertOa,  4,   2,  32 ;  Van  Alphen,  bell  vs.  Douglas,  i  S.,  4S,  and  Munki* 

Vol.  I,  Chap.  5 ;  Norden,  Executor  of  polity  of  Worcester  vs.  Du  Toit^  2  J., 

Jfom  vs.  IRlioH  and  Stein,  and  Berg  1 88. 

vs.  Smuts,  3  M.,  550  and  583  ;  Camp-  *  Re  West,  i  R.,  370. 
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said  plaintiff  {here  state  the  cause  of  the  alleged  action^  far  instance)  for 
recovery  of  the  sum  of  ;f  150  sterling,  alleged  by  the  said  defendant  to  be 
due  to  him  by  the  said  plaintiff,  for  money  lent  and  advanced  to  him, 
and  which  said  alleged  or  pretended  action  the  said  defendant  has 
hitherto  &iled  and  neglected  to  bring;  and  further  also  for  the  said 
defendant  to  shew  cause,  if  any,  why  on  his  failure  to  bring  his  said 
alleged  or  pretended  action  within  the  time  mentioned,  he  shall  not  have 
a  decree  of  perpetual  silence  imposed  upon  him  in  respect  thereof,  and 
be  for  ever  barred  from  bringing  the  same ;  and  to  shew  cause,  lastly, 
why  he  shall  not  be  ordered  to  pay  the  costs  of  this  application  ;  as  it  is 
said,  &c. 

Witness,  &c. 

Affidavit  in  support  of  summons. 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A«B.,  Plaintiff, 
and  CD.,  Defendant 

I,  A.B.  of  .  .  .  .,  the  above  plaintiff,  make  oath  and  say  : — 

1.  That  on  or  about  the  ....  day  of ...  .  the  said  defendant  stated 
to  £.F.  that  he  had  a  good  action  against  me  for  the  sum  of  ;fi5o, 
which  he  said  he  had  lent  to  me  in  the  previous  year ;  that  the  said  E.F. 
has  since  died,  but  before  his  death,  meeting  him  and  the  said  defendant 
together,  I  asked  the  latter  whether  it  was  true  that  he  had  said  I  owed 
him  ;^i5o,  to  which  he  replied, ''  Yes,  I  did  say  so." 

2.  That  on  or  about  the  ....  day  of  ...  .  I  received  a  letter  of 
demand  from  the  said  plaintiff,  which  is  hereunto  annexed,  claiming  the 
sum  of;£'i5o,  to  which  I  replied,  repudiating  my  liability,  as  per  true  copy 
of  letter  hereunto  annexed,  dated  the  ....  day  of  ...  • 

3.  That  from  that  date  till  now  the  said  defendant  has  not  commenced 
his  alleged  or  pretended  action,  though  requested  to  do  so,  as  per  true 
copy  letter  hereunto  annexed,  dated  the  ....  day  of  ...  • 

4.  That  owing  to  the  defendant  pretending  to  have  an  action  against 

me  and  his  not  instituting  it,  I  am  left  in  uncertainty  as  to  his  object ; 

and  tmless  therefore  he  is  compelled  within  a  reasonable  time  to  institute 

his  action,  I  may  be  greatly  inconvenienced  by  his  delay,  by  the  death  or 

absence  of  any  of  my  witnesses,  or  by  the  loss  of  documents  or  other  causes, 

rendering  disproof  of  the  plaintiff's  pretensions  more  difficult  than  now. 

Sworn  to  at  •  •  .  .  , 

this  ....  day  of  ...  . 
Before  me, 

A.B. 

J.P. 

(Note. — The  affidavit  must  of  course  contain  the  cause  of  action  and 
the  circumstances  complained  of;  but  may  also  contain  other  fcu:ts^ 
which  can  serve  to  induce  the  Court  to  grant  the  application ;  for  instance^ 
such  as  that  he  {f  he  plaintiff)  is  old  and  in  ill-healthy  or  intends  leaving 
the  country y.  or  is  hampered  in  his  business  and  credit  owing  to  the 
threatened  ctcHony  &*c,) 

X  2 
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CHAPTER  XIV. 

SUFEBANinJATION. 

In  the  same  way  as  prescription  can  be  pleaded  as  a  bar  to 
certain  actions,  so  can  it  be  pleaded  also  as  a  bar  to  certain 
sentences  of  the  Court.  But  the  difference  between  "  Prescrip- 
tion to  an  Action  "  and  "Superannuation  of  a  Sentence  "  is,  that 
the  former,  when  once  duly  completed,  is  a  perpetual  bar  to 
the  action,  whereas  the  latter  may,  at  any  time  within  a  third 
of  a  century,  be  revived  in  the  same,  or  in  a  higher.  Court. 
If  not  revived  within  that  period,  the  right  to  do  so  becomes 
prescribed  for  ever,  and  the  judgment  cannot  be  executed. 

In  Holland,  the  sentences  of  town  and  village  tribunals 
become  superannuated  after  the  lapse  of  a  year  and  a  day. 
In  the  higher  Courts  the  period  was  at  first  five  years,  and 
afterwards  extended  to  ten  years,  while  the  sentences  of  the 
Courts  of  Amsterdam  and  Middleburg  never  became  super- 
annuated.^ As  this  privilege  in  regard  to  Amsterdam  and 
Middleburg  was  purely  local,  it  does  not  extend  to  the 
Colonies ;  the  other,  being  general,  does.  The  law  of  the 
Colony,  therefore,  was  one  year  and  a  day  in  the  inferior 
Courts,  such  as  the  Magistrates'  Courts,  and  ten  years  in  the 
higher  Courts.  But  the  Supreme  Court,  in  1830,  in  the  case 
of  Meyer  vs.  PoM^  decided  that  the  period  for  superannuation 
was  and  should  be  only  one  year ;  and  this  decree  having 
been  acted  upon  by  the  Court  for  more  than  a  third  of  a 
century,  became,  by  custom,  the  law  of  the  land  until  it  was 
altered  as  regards  the  higher  Courts  by  the  370th  Rule  of 
Court^    By  this  Rule,  ^^  no  judgment  becomes  superannuated, 

*  G.P.B.,  Vol.  2,  p.  774,  Art.  30;  »  Bank   of  Africa    rs.    KimherUy 

Mernla,  4,  2,  23.  Mining  Board,  2  A.,  6. 

'  I  M.,  498. 
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or  shall  require  to  be  revived^  within  six  years  from  its  date" 
and  it  is  also  retrospective.^  But  this  Rule  applies  only  to 
the  Supreme,  Eastern  Districts',  High  Court  of  Griqualand 
West,  and  Circuit  Courts,'  and  not  to  the  Magistrates'  Courts, 
the  judgments  of  which,  therefore,  still  become  superannuated 
after  the  lapse  of  a  year.^ 

When  a  sentence  has  become  superannuated  it  can  be 
revived  only  by  a  summons,  not  by  a  notice  of  motion,  and 
the  defendant  must  be  called  upon  in  the  summons  to  shew 
cause  why  the  sentence  (giving  the  date  and  the  amount  of 
the  judgment  which  has  become  superannuated)  shall  not  be 
revived  and  execution  decreed.  No  pleadings  are  filed  in 
such  a  case,  therefore,  on  the  return  day  of  the  summons, 
which  must  be  in  the  same  form  as  a  summons  in  a  provisional 
case,  and  must  be  made  returnable  on  a  Court  day.  A  motion 
is  made  in  terms  thereof,  as  in  a  provisional  case,  and  an 
affidavit  may  be  given  in  support  of  the  fact  that  the  judg- 
ment has  become  superannuated  ;  and  a  copy  of  the  judgment, 
with  a  copy  of  the  taxed  bill  of  costs*  incurred  in  obtaining 
the  judgment,  must  be  served  with  the  summons.^  But  a 
Magistrate's  Court  judgment  may,  instead  of  by  summons, 
be  revived  by  notice  of  motion  duly  served  on  the  defendant 
through  the  Magistrate's  Court.' 

A  judgment  which  has  become  superannuated  in  a  foreign 
country  cannot  be  sued  upon  in  this  Colony  until  it  has  been 
revived  in  that  country.* 

If  a  judgment  against  a  person,  since  deceased,  becomes 
superannuated  before  his  executors  have  received  letters  of 
administration,  it  should  be  revived  against  such  executor.^ 

The  object  in  requiring  a  revival  of  the  sentence  is  to 
prevent  a  judgment-debtor  being  taken  by  surprise  by  the 
plaintiff  suddenly  enforcing  execution.  The  rule  was  thus 
introduced  for  the  benefit  of  a  debtor,  who,  however,  may 
cither  directly,  or  by  his  conduct,  waive  it'    There  is  no  cause 

^  RMnowUz  vs.  Leuenbergy  4  J.,  358.       10  J.,  48. 

*  Government  GauUe  of  24111  July,  *  Garlkk  vs.  Brmdo^  7  C.  T.,  159. 
1885.  ^  Buck  vs.  Barker^  1  M.,  83 ;  Van 

'  See  alio  De  Beer  vs.  Rose^  3  C.  T.,  der  Linden,  3,  3, 4,  and  his  Jnd.  Prac., 

45.  VoL  I,  Bk.  2,  Ch.  10. 

^  Van  Alphen,  Vol.  i,  Chap.  4.  '  Bank    of  AfrUa  vs.    Kimherley 

•  De  Besr  vs.  Rose,  3  C.  T.,  45,  and  Miniv^  Boards  supra. 
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that  I  can  think  of  for  which  a  defendant  can  successfully 
oppose  the  application  for  a  revival  of  the  sentence.  He 
certainly  has  none  of  the  defences. which  he  might  have  had 
to  the  original  action.  His  time  for  an  appeal,  or  to  have  a 
judgment  set  aside  when  he  has  been  in  default,  has  by  that 
time  lapsed,  and  he  is  thus  without  any  ground  of  defence^ 
and  must  simply  submit  to  the  decree.  This  being  so,  the 
question  arises,  of  what  good  or  benefit  is  it  to  a  defendant  to 
sue  him  for  a  revival  of  a  sentence,  when  its  object  (in  not 
being  taken  by  surprise  by  an  execution)  can  just  as  well  be 
gained  by  a  letter  to  him  ? 

The  mere  issuing  of  a  writ  of  execution,  and  then  with- 
drawing or  withholding  it,  or  only  partially  acting  upon  it, 
does  not  interrupt  the  operation  of  the  rule  of  superannuation.^ 
But  if  the  writ  be  acted  upon  to  its  legitimate  end,  it  does,  as 
the  rule  then  becomes  inapplicable,  and  any  number  of  alias 
writs  can  thereafter,  at  any  intervals  or  distance  of  time,  be 
issued  without  any  revival  of  the  sentence,  and  without  any 
notice  to  the  debtor. 


Summons  on  a  superannuated  sentence, 

(Heading.) 

Command  A.6.  of  ...  .  that  justly  and  without  delay  he  render  and 
pay  to  CD.  of  ...  .  the  sum  of  ;^  ....  sterling  which  he  owes  to  and 
unjustly  detains  from  him  upon,  and  by  virtue  o^  a  certain  sentence  of 
the  Supreme  Court  of  our  said  Colony  obtained  by  the  said  CD.  against 
the  said  A.B.  on  the  ....  day  of . . .  .,  together  with  the  siun  of  ;£  . . . . 
sterling,  being  the  taxed  costs  and  charges  of  the  said  CD.  in  and  about 
obtaining  the  said  sentence,  which  said  sentence  has  become  super- 
annuated. As  it  is  said : — and  unless  he  shall  do  so,  then  summon  the 
said  A.B.  that  he  appear  before  our  Justices  of  oiu:  Supreme  Court  of  our 
said  Colony,  at  Cape  Town,  on  the  ....  day  of  ....  at  ten  o'clock  in 
the  forenoon,  to  shew  wherefore  he  hath  not  done  it ;  and  also  to  acknow- 
ledge or  deny  the  validity  of  the  said  sentence,  and  also  to  shew  cause,  if 
any,  why  the  said  sentence  shall  not  be  revived  and  execution  decreed 
thereon  for  the  amount  thereof  and  of  the  said  costs. 

And  also  siunmon  the  said  A.B.  then  and  there  to  plead  to  the  pro- 
visional claim  of  the  said  CD.  for  payment  thereof,  under  security,  with 
costs ;  and  to  join  issue  thereon.    And  serve  on  the  said  A.B.  a  copy  of 

'  Savings  Bank  vs.  Maritt^  decided      vs.  Botma^  decided  December,  1891 ; 
November,  1891,  and  the  same  Bank      neither  of  which  is  reported. 
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this  sunimons,  of  the  said  sentence  and  of  the  taxed  bill  for  the  said  costs 
whereon  the  said  provisional  claim  is  founded  ;  and  return  you  then  there 
this  summons  with  whatsoever  you  have  done  thereupon. 
Witness,  &c. 


Affidavit  in  support  of  the  preceding  summons, 

(Heading.) 

ly  E.F.  of .  .  .  .,  attorney  for  the  above  plaintiff,  make  oath  and 
say: — 

1.  That  on  the  ....  day  of ... .  this  Honourable  Court  gave  judgment 
for  the  plaintiff  in  the  above  cause  for  the  sum  of  ;f  .  .  .  .,  a  copy  of 
which  said  judgment  is  hereunto  annexed. 

2.  That  the  costs  of  the  plaintiff  in  obtaining  the  said  judgment 
amounted  to  ;£....  as  per  taxed  bill  of  costs  hereunto  annexed. 

3.  That  no  execution  has  been  issued  on  the  said  judgment  because 
the  defendant  has  made  frequent  promises  of  payment  and  begged  not 
to  be  put  to  further  expense. 

4.  That  the  judgment  and  costs  are  still  unsatisfied,  and  that  owing 
to  the  said  indulgence  of  the  plaintiff  to  the  defendant  the  said  judgment 
has  become  superannuated,  and  it  is  necessary  to  have  it  revived  for  the 
purpose  of  taking  out  a  writ  of  execution  thereon. 

Sworn,  &c. 

(Sd.)        E.F. 

Plaintiff's  Attorney. 
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CHAPTER  XV. 

DE  IjUNATICO  INQUIBENDO. 

This  is  a  judicial  enquiry  into  the  state  of  a  person's  capacity, 
either  mental  or  physical,  to  take  care  of  himself  or  of  his 
property,  or  both,  with  a  view  of  protecting  him  against 
injury  or  loss. 

If  the  allegation  is  made  that  he  is  insane,  it  is  for  the 
Court  to  be  satisfied  that  this  is  so.  Medical  evidence  on 
the  point  will,  of  course,  be  very  valuable,  but  it  is  not  abso- 
lutely necessary.  The  evidence  of  non-professional  witnesses 
may  do  as  well.  The  Court  must  judge  for  itself  from  all 
the  surrounding  circumstances,  either  from  evidence  of  wit- 
nesses or  personal  observation,  whether  or  not  the  alleged 
lunatic  be  of  unsound  mind. 

The  presence  in  Court  of  the  alleged  lunatic  is  not  abso- 
lutely necessary.  There  are  many  instances  where  the  Court 
has  insisted  upon  the  presence  of  the  lunatic,  and  has  refused 
to  go  on  witii  the  enquiry  until  he  was  produced.^  But  in  all 
such  cases  it  has  been  where  there  was  a  doubt,  or  some  con- 
flicting evidence  as  to  the  insanity  of  the  party.  But  where 
it  was  either  inconvenient  to  produce  the  accused,  owing  to 
illness  or  great  distance,  or  for  whatever  good  cause,  or  where 
there  was  clear  evidence  of  insanity,  the  Court  has  dis- 
pensed with  the  presence  of  the  alleged  lunatic' 

It  is  always  better,  however,  to  produce  the  lunatic  when 
it  can  conveniently  be  done,  as  the  Court  has  the  right  to 
insist  upon  it,  and  a  personal   observation  of  the  lunatic's 

^  Re  Bathgate  in  1858,  not  reported.       Niekerk  in   1888 ;   none   of  which  is 
*  Re  Valentine  in  1864;  zxvd  Schwartz      reported, 
in   1882;   Mo'-kel  in    1888;  and    Van 
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appearance  and  conduct  in  Court  often  gives  one  a  better 
idea  of  his  state  of  mind  than  what  can  be  gathered  from 
witnesses. 

As  a  rule,  the  witnesses  in  a  lunacy  case  should  be 
examined  in  Court,  if  possible ;  but  the  Court  has  sometimes 
directed  their  examination  by  Commission  ;  ^  and  in  one  case, 
that  of  Valentine^  above  mentioned,  affidavits  as  to  the 
insanity  were  directed  to  be  filed,  and  the  insanity  was 
decreed  on  those  affidavits.  In  the  former  case  there  was 
strong  primd  facie  evidence  as  to  insanity  of  several  years' 
standing,  and  in  the  latter  case  the  man  was  at  a  very  g^eat 
distance  from  the  Court,  and  was  also  too  violent  and 
dangerous  to  be  brought  to  the  Court. 

Lunatics,  or  madmen,  or  insane  persons,  or  idiots,  as  they 
are  variously  called,  are  sometimes  very  cunning  when  they 
know  that  the  state  of  their  mind  is  the  subject  of  the  enquiry, 
but  the  Court  must  judge  whether  their  actions  and  conduct 
are  according  to  the  ordinary  rules  of  society  or  the  ordinary 
business  of  life  ;  it  must  consider  their  manner  and  talk,  the 
wildness  of  their  looks,  the  incoherency  of  their  language  or 
expressions,  irrational  talk,  delusions,  and  the  like  ;  in  short 
any  condition  of  intellect  unfitting  the  person  for  the  govern- 
ment of  himself  and  his  affairs.* 

It  sometimes  happens  that  though  a  person  is  not  so 
absolutely  bereft  of  reason  as  not  to  be  able  to  take  care  of 
his  person,  he  may  yet  be  unable  to  take  care  of  his  property, 
and  in  such  a  case  the  Court  will  appoint  a  curator  to  his 
property  only ;  for  instance,  in  the  cases  of  the  Van  Rens- 
burgs?  The  Court  appointed  curators  to  their  property 
only,  as  it  was  proved  that,  though  in  the  possession  of  their 
mental  faculties,  they  suffered  from  deafness  and  a  certain 
degree  of  ignorance  of  business  consequent  thereon,  and 
could  not  with  safety  be  entrusted  with  the  absolute  manage- 
ment and  disposal  of  their  property.  So  also  was  a  curator 
appointed  to  the  property  of  Rens  who,  though  capable  of 
managing  his  person,  was  from    deafness    and    dumbness 

^  Ri     Van     NidUrky     1888,     not      of  insanity,  aee  Dr.  Taylor's  ''Medical 
reported.  Jurispmdence^"  VoL  a,  Chapters  88-98. 

'  As  to  the  various  kinds  and  degrees  '  3  M.,  99. 
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incapable  of  managing  his  affairs.^  So  also  was  a  curator 
bonis  appointed  to  manage  the  property  of  a  deaf  mute.^ 
In  another  instance  where  the  Court  found  that  the  person's 
brain  was  in  a  diseased  state,  and  that  he  was  squandering 
his  property  and  purchased  recklessly,  he  was  declared  to  be 
a  prodigal^  for  though  he  could  take  care  of  his  person  he 
could  not  of  his  property.®  Similarly,  in  the  case  of  Hanbury^ 
in  1883,^  the  Supreme  Court  held  him  capable  of  taking  care 
of  his  person,  but  not  of  his  property,  and  appointed  a  curator 
to  his  property  only.'  So  also  have  persons  been  declared 
prodigals  and  incapable  of  taking  care  of  their  property  by 
reason  of  perpetual  drunkenness,  and  have  had  curators 
appointed  to  their  estates.*  Since  these  decisions.  Act  i  of 
1897  has  been  passed,  the  35th  section  of  which  confirms  and 
more  specially  declares  the  law.  By  this  Act  persons 
alleged  to  be  insane  may  under  certain  circumstances,  stated 
in  the  Act,  be  detained  without  an  Order  of  Court,  but  who- 
ever is  not  confined,  by  virtue  of  this  Act,  must  be  treated 
under  the  common  law,  and  whenever  the  Act  is  silent  upon 
any  point  the  same  treatment  must  apply. 

The  preliminary  step,  extraneous  of  the  Acts,  to  have  a 
person  declared  insane  or  incapable  of  managing  his  affairs, 
is  by  way  of  petition  to  the  Court  for  the  appointment  of  a 
curator  ad  litem  to  the  alleged  lunatic.  This  petition  should 
briefly  set  forth  what  interest  the  petitioner  has  in  the  appli- 
cation, such  aSy  for  instance,  that  he  or  she  is  husband  or 
wife,  or  other  near  relative  of  the  alleged  lunatic,  or  a  friend 
of  such  person  who  has  no  husband,  wife,  or  near  relative  at 
or  near  the  place  where  such  person  is  residing;^  also  an 
allegation  as  to  the  insanity  of  the  accused,  and,  if  obtainable, 
then  (though  not  absolutely  necessary)  a  medical  certificate. 
If  there  is  not  sufficient  primA  facie  evidence  of  insanity,  the 
Court  will  not  appoint  a  curator  ad  litem?  He  may  suggest 
in  the  petition,  though  not  necessarily,  as  it  may  be  men- 

^  3  M.,  100^  and  the  same  man  yean         '  Consult  also  Grokius,  i,  11,  {  4 ; 

thereafter,  F.,  92  $  see  also  Grotius,  i,  and  Van  der  Keessel,  165  and  166. 
II,  If  If  2-  *  R^  ChUm^  2  C.  T.,  5  and  16 ;  re 

*  Re  Mostert^  4  C  T.,  399.  MiUer^  0  J.,  414. 

»  Re  Filmer^  B.  for  1875,  p.  2.  ^  f  10  of  Act  i  of  1897. 

*  2  J.,  80.  •  Re  IToinbal,  4  C.  T.,  399. 
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tioned  from  the  Bar,  whom  he  may  wish  to  be  appointed 
curator  ad  liiem^  and  conclude  with  a  prayer  for  the  appoint- 
ment of  such  curator  for  the  purpose  of  taking  the  necessary 
proceedings  to  have  the  alleged  insanity  established. 

If  this  appointment  is  granted,  a  summons  is  to  be  served 
on  the  alleged  lunatic  and  his  curator  ad  litem  to  appear 
before  the  Court  on  a  certain  day,  and  to  shew  cause  why  he 
should  not  be  adjudged  to  be  of  unsound  mind  and  incapable 
of  managing  his  affairs,  and  why  a  curator  should  not  be 
appointed  for  the  care  of  his  person  and  for  the  care  and 
administration  of  his  estate.^  This  petition  may  also  be 
made  by  any  person  interested  in  the  property  or  funds  in 
the  custody  or  under  the  control  of  the  lunatic  ; '  and  in  case 
the  person  has  no  relative  or  friend,  or  there  is  no  interested 
party  able  or  willing  to  petition,  the  Master  of  the  Supreme 
Court  may  ex  officio  do  so.^ 

It  is  not  necessary  in  this  petition  to  produce  evidence  of 
insanity ;  it  is  sufficient  if  there  is  an  allegation  to  that  effect,* 
and  that  the  Court  is  satisfied  with  that  allegation.*  It  may 
also  suggest  the  name  of  a  curator  ad  litem^  but  other  than 
the  petitioner,  for  the  petitioner  will  be  the  plaintiff  in  the 
case,  and  the  curator  is  to  assist  the  lunatic  in  his  defence, 
if  any. 

The  curator  ad  litem  is  entitled  to  be  paid  for  visiting 
the  alleged  lunatic,  with  a  view  of  satisfying  himself  as  to 
whether  or  not  the  allegation  of  insanity  is  well  founded.  In 
the  case  of  Bathgate  (already  quoted),  the  late  Mr.  Justice 
Watermeyer  said : — 

"  The  duty  of  the  curator  ad  litem  was  to  enquire.  His  duty  was  to  make 
enquiries  as  to  what  is  alleged  with  respect  to  the  person  to  whom  he  is 
appointed  curator,  to  see  whether  it  is  true  or  not  true,  and  to  endeavour 
to  prove,  in  contradiction  of  what  is  alleged  by  the  persons  stating  there 
is  lunacy,  that  the  alleged  lunatic  is  sane.  If  he  find  he  cannot  do  that,  it 
is  his  duty  to  state  that  to  the  Court  At  all  events,  there  ought  to  be  a 
thorough,  searching  investigation  on  the  part  of  the  curator,  who  is  the 
guardian  for  the  time  being  of  the  lunatic." 

'  Ziedeman^  I  M.,  525.  '  Ordinance  Na  105,  (  li ;  see  also 

.'  He  Artkwr^    dedded    1S9I9    not      re  Buxtnan^  I  C.  T.,  146. 
reported.  *  ReSekwart^  1882,  not  reported. 

'  Honibal,  mpra. 
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The  duty  of  the  curator  ad  litem  ends  with  the  proceed- 
ings to  have  the  alleged  lunatic  declared  insane. 

The  Attorney-General,  the  Solicitor-General,  and  the 
Crown  Prosecutor  of  Griqualand  West  are  respectively  under 
the  Act  ex  officio  curators  ad  litem  of  such  persons  as  have 
been  arrested  and  detained  in  custody,  on  the  ground  of 
insanity,  by  an  order  from  a  magistrate.^ 

If  it  should  be  necessary  to  have  the  lunatic's  property 
protected  or  taken  care  of  before  he  can  be  judicially  declared 
insane,  the  Master  of  the  Court  may  appoint  a  curator  bonis 
to  take  charge  of  the  property ;  ^  but  such  a  curator  may, 
upon  the  petition  of  anyone  interested  in  the  lunatic  or  in  his 
property,  be  appointed  also  by  the  Court  pending  the  enquiry 
into  the  state  of  mind  of  the  lunatic  and  the  appointment  of 
a  permanent  curator  to  his  property. 

Any  Judge  may  now  also,  under  certain  circumstances, 
direct  that  proceedings  shall  be  taken  to  have  a  person  de- 
clared insane,^  and  in  such  a  case  the  Registrar  of  the  Court 
must  issue  the  summons  ^  against  the  lunatic  and  the  official 
curator  ad  litem  mentioned  in  section  13  of  the  Act,  free  of 
any  stamp  duty  or  office  fee,^  and  it  should  be  stated  in  such 
a  summons  that  the  allied  lunatic  is  detained  by  an  order 
of  a  Judge.* 

On  the  return  day  of  the  summons,  for  which  day  the 
witnesses  are  also  to  be  subpoenaed  to  attend,  the  Court 
will  enquire  into  the  sanity  of  the  alleged  lunatic  (no  declara- 
tion or  other  pleadings  are  filed  in  such  a  case),  and  if  he  is 
found  incapable  of  managing  his  person  or  his  goods,  he  is 
declared  insane  and  a  curator  is  appointed  to  his  person  or 
goods,  or  both.  The  Court  may,  however,  if  necessary, 
appoint  one  curator  to  the  person  and  another  curator  to  the 
goods,^  and  in  cases  where  the  lunatic  has  property  the  Court 
may  then  also  declare  what  amount  shall  be  periodically  paid 
to  the  Government  for  maintaining  him.' 

When  a  person  stands  indicted  upon  a  criminal  charge, 
or  when  there  is  any  other  criminal  process  against  him,  and 

*  1 13  of  Act  I  of  1897.  •  $  15. 

*  Ord.  105,  {  14.  *  Wkeelan  vs.  WkiU,  5  C.  T.,  226. 

'  $  15  of  Act  I  of  1897.  '  Re  Kemp,  2  M.,  435. 

*  Re  Versveld,  2  C.  T.,  159.  •  /^e  Wheelan  vs.  White,  6  C.  T.,  99. 
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it  is  given  in  evidence,  on  the  trial  of  such  person,  that  he 
was  insane  at  the  time  the  act  was  done,  then  if  it  appears 
to  the  jury  (or  to  the  Court,  if  there  be  no  jury)  that  he  was 
insane  at  the  time  he  did  the  act,  a  special  verdict  or  finding 
to  that  effect  should  be  returned,  and  the  accused  is  to  be 
kept  in  custody  as  a  criminal  lunatic  during  the  Governor's 
pleasure :  ^  and  so  also  if  he  was  sane  at  the  time  he  com- 
mitted the  act,  but  there  is  a  doubt  as  to  his  sanity  at  the 
time  of  the  trial,  then,  before  the  case  against  him  can  be 
proceeded  with,  a  jury  should  be  empannelled  to  try  whether 
he  is  sane  or  not.  This  is  very  frequently  done :  in  which 
case  no  curator  ad  litem  is  necessary.  If  the  verdict  of  the 
jury  should  be  that  the  accused  is  insane,  and  he  has  property 
to  be  taken  care  of,  similar  proceedings  as  in  an  action  for 
insani^  will  have  to  be  instituted,  but  only  for  the  appoint- 
ment of  a  curator  to  the  property  on  proof  of  the  verdict  of 
the  jury.' 

When  a  minor  becomes  insane,  he  is  not,  during  his 
minority,  placed  under  curatorship  but  remains  under  the 
care  of  his  father  or  guardian.  If  he  has  no  guardian,  the 
Court  will  appoint  a  curator. 

Until  the  passing  of  Act  20  of  1879  (superseded  by 
Act  35  of  1 891),  which  in  turn  is  now  superseded  by  Act  i  of 
1897,  no  person  alleged  to  be  a  lunatic  could  be  confined 
without  an  order  of  a  Superior  Court  (though  this  was  fre- 
quently, but  illegally,  done)  except  in  cases  of  extreme 
necessity,  when  a  disturbance  of  the  public  peace  was  rea- 
sonably apprehended  and  it  was  to  the  interest  of  the  alleged 
lunatic,  as  well  as  for  the  safety  of  the  public,  that  he  should 
temporarily  be  placed  under  restraint  by  the  order  of  the 
Magistrate  or  a  Justice  of  the  Peace  till  the  proper  tribunal 
coidd  put  him  under  curatorship.^  But  now  a  person  who  is 
a  dangerous  lunatic  may  be  placed  and  kept  under  restraint 
by  order  of  a  magistrate,  until  he  shall  be  lawfully  discharged, 
or  removed  to  some  asylum  by  order  of  the  Under  Colonial 
Secretary ;  and  any  magistrate  may,  upon  being  satisfied  on 


'  f{  20^  21  and  32  of  said  Act  *  Hi  Bathgate^  already  mentioned ; 

<  Ri  JCaltiHback,  3  M.,  loa  and    also    Ri    Roief  in    1867,    not 

reported. 
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oath  or  otherwise,  that  any  person  wandering  at  large  is 
deemed  to  be  a  dangerous  lunatic,  order  such  person  to  be 
apprehended  and  brought  before  him  and  may  also  order  him 
to  be  detcuned.^  If,  however,  the  alleged  lunatic  has  property 
which  requires  to  be  taken  care  of,  a  Judge  may  appoint  a 
curator  bonis  for  the  temporary  care  of  the  lunatic's  property,^ 
and  afterwards  a  permanent  curator  must  be  appointed  by 
the  Court ;  but  before  the  Court  can  grant  such  an  appoint- 
ment it  must  be  satisfied  that  the  party  is  insane,  and  for 
that  purpose  it  must  try  the  question  of  his  sanity.  Where 
the  lunatic  has  no  property,  and  he  is  confined  by  virtue  of 
the  Act,  then  it  is  unnecessary  to  have  him  judicially  declared 
insane. 

As  long,  however,  as  he  is  not  declared  insane  by  the 
Court,  and  he  is  confined  by  virtue  of  the  Act,  the  Governor 
may,  upon  his  recovering  his  sanity,  release  him  from  custody,^ 
or  he  may  be  released  by  an  order  of  a  Judge.*  This  Act 
does  not  in  any  manner  take  away  the  power  of  the  Court  to 
have  a  person  declared  insane,  whether  there  is  property  or 
not  On  the  contrary,  it  now  specially  confirms  that  power ;  * 
and  the  relatives  or  friends  of  an  alleged  lunatic  who  stands 
accused  of  a  criminal  offence  often  move  the  Court  in  the 
matter,  in  order  to  have  him  declared  insane  before  he  can  be 
put  on  his  trial* 

A  person  declared  insane  by  the  judgment  of  a  civil 
tribunal  may  or  may  not  be  confined ;  this  will  depend  on 
his  violence  or  on  his  perfect  harmlessness.  If  the  former,  he 
may  be  confined  in  the  place  or  places  usually  set  apart  for 
that  purpose ;  if  the  latter,  the  relatives  or  friends  often  offer 
to  take  care  of  him  at  home,  or  at  some  other  convenient 
locality.  But,  unless  the  Court  otherwise  orders,  the  person 
in  whose  care  the  lunatic  is  must  comply  with  the  require- 
ments of  the  Act  The  Court  must,  however,  be  satisfied  in 
whose  custody  or  where  the  luhatic  is  to  remain  during  the 
existence  of  the  decree  of  insanity.  In  one  instance — I  forget 
the  name,  but  it  happened  about  1865 — the  Court  allowed 

^  S$  4  to  18  of  said  Act.  *  §  IS>  sul>-section  4. 

*  §  15,  and  reBenade^  8  C.  T.,  269.  *  {  43. 

*  §  31.  •  Re  Breda,  in  1875,  not  reported. 
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the  lunatic  to  be  sent  to  his  friends  in  England,  because  it 
was  thought  that  a  change  of  climate  and  a  re-union  with 
his  relatives  and  friends  would  do  him  good  But  without 
such  an  order  the  curator  cannot  send  the  lunatic  out  of  the 
country  and  out  of  his  control 

During  his  insanity  the  lunatic  is  maintained  at  his  own 
expense,  out  of  his  own  estate  if  he  have  any  ;  and  the  degree 
of  maintenance,  or  comfort,  or  luxuries  to  be  allowed  to  him 
must  depend  upon  his  social  position  and  his  continued 
pecuniary  means,  coupled  with  his  former  usual  and  reasonable 
custom  before  insanity.  But  when  a  lunatic  is  confined  in  a 
Government  asylum,  he  is  subject  to  the  regulations  of  that 
asylum,  and  his  curator  should  pay  the  Government  such 
amount  as  may  be  fixed  by  the  Court.^ 

The  costs  of  the  proceeding  to  have  a  person  declared 
insane,  if  successful,  are  also  to  be  paid  out  of  the  estate  of 
the  lunatic ;  but,  if  unsuccessful,  they  are  in  the  discretion  of 
the  Court,  and  sometimes  the  applicant  has  had  to  pay 
them,* 

If  at  any  time  after  the  lunatic  has  been  declared  insane 
he  should  recover  his  reason,  he  may  take  steps  in  his  own 
name  and  before  the  same  or  a  higher  tribunal  to  have  himself 
declared  sane  again.  This  is  done  by  his  summoning  his 
curator  to  shew  cause  why  he  should  not  be  declared  to  be  of 
sound  mind  again,  and  capable  of  taking  care  of  his  person 
and  of  managing  his  own  affairs,  and  why  he  (the  curator) 
should  not  be  released  from  his  curatorship  and  his  appoint- 
ment be  recalled.  Though  the  steps  taken  to  have  a  lunatic 
declared  of  sound  mind  again  have  always  been  by  summons, 
yet  the  Court  has,  in  recent  years,  granted  the  order  on 
petition,  and  has  accepted  affidavits  in  support  thereof.' 

On  the  return  day  of  the  summons  (again  no  pleadings 
are  filed)  evidence  must  be  given  to  satisfy  the  Court  that 
the  party  is  of  sound  mind  again,  and  that  he  can  take  charge 
of  his  person  and  of  his  goods. 

If,  for  whatever  cause,  the  lunatic  upon  his  recovery  should 

»  Whedan  vs.  WhiU,  supra,  »  Re  Bortherds,  B.  for  1877,  P*  72, 

'  Re  Retie/^  decided   in   1867,  not      and  several  subsequent  cases, 
reported. 
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not  take  proceedings  to  be  freed  from  the  order  of  insanity, 
and  for  the  release  of  the  curator  from  his  curatorship,  the 
curator  may  himself  take  proceedings  for  his  discharge  from 
the  trust. 

But  the  Court  will  not  discharge  the  curator  as  long  as  he 
has  not  filed  his  accounts  of  administration.^ 

The  office  of  curator  to  a  lunatic,  whether  to  his  person 
or  to  his  goods,  is  in  many  respects  like  that  of  a  guardian 
who  is  to  take  care  of  his  ward  and  of  his  property.  The 
fundamental  cause  both  of  guardianship  and  of  curatorship  is 
"  incapacity  "  ;  but  the  former  applies  to  minority,  the  latter 
to  one  who  has  attained  the  age  of  majority,  yet  who  on 
account  either  of  mental  or  corporal  incapacity  or  prodigality 
is  unfit  to  take  care  of  himself  or  to  manage  his  own  affairs. 
The  former  may  be  appointed  by  the  parent,  the  latter  by  a 
Judge  only. 

A  person  to  be  a  curator  must  be  of  the  age  of  majority, 
and  must  himself  be  under  no  disability,  nor  under  the  power 
of  another.  By  the  Roman  law  a  husband  could  not  be  a 
curator  to  his  wife,^  but  he  may  be  by  our  law  to  her  person 
as  well  as  to  her  goods.^  A  wife  on  the  other  hand  cannot  be 
a  curator  to  her  husband's  person,  nor  can  she  be  to  his  goods, 
if  they  are  married  out  of  community ;  but  when  they  are 
married  in  community  of  property,  she  may,  with  another 
person,  be  co-curator  to  the  joint  estate  on  the  ground  of  the 
interest  she  has  in  the  joint  estate  by  virtue  of  the  marriage 
in  community.^ 

A  father  may  be  a  curator  to  his  son's  person  and  goods, 
and  a  son  to  the  persons  and  goods  of  his  father  and  mother ; 
but  a  mother  cannot  be  curator  to  her  child.  But  without  the 
question  being  mooted,  and  no  doubt  under  the  peculiar 
circumstances  of  the  case,  a  widowed  mother  was  appointed 
curator  to  the  person  of  a  son  who  was  living  with  her  and 
supported  by  her/  So  also  a  sister-in-law  who  had  charge  of 
the  lunatic's  property  and  minor  children  was  appointed  by 

>  Re  ClydesdaU^  I  R.,  258.  p.  228.    Consult  also  the  "  Bargerlvke 

*  C.  5,  34,  2.  Wetboek,"  Arts.  504-506,  and  Diep- 
'  See  alio  re  Anderson^  4  C.  T.,  456.  hois'  Commentary  on  the  Dutch  Code, 

*  Grotins,  i,  11,  7  ;  Van  der  Keestel,  Vol.  2,  tit  18,  $  1040. 

168 ;  and  re  de  jagery  B.  for  1876,  *  Re  Le  Sueur,  1892,  not  reported. 
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the  Court,  in  1895,  as  curator  to  the  lunatic's  property.*  But 
these  two  appointments  were  owing  to  the  fact  that  the 
mother  in  the  one  case,  and  the  sister-in-law  in  the  other,  had 
already  for  a  long  time  past  the  care  and  custody  of  the 
lunatic,  and  in  addition,  in  the  latter  case,  the  management  of 
the  property,  and  under  the  peculiar  circumstances  of  each 
case  were  thought  to  be  the  most  suitable  persons  to  be 
appointed 

One  person  may  be  curator  of  the  person,  and  another  of 
the  estate,  of  the  lunatic,  if  there  are  good  reasons  for  making 
the  appointments  separately;  for  instance,  if  the  lunatic  is 
confined  or  resides  at  one  place,  and  his  property  is  situated 
elsewhere  beyond  the  immediate  personal  control  and  super- 
vision of  the  curator  to  the  person ;  or,  even  if  the  lunatic  is 
where  his  property  is,  one  curator  may  be  more  able  to  take 
care  of  the  person,  while  the  other  may  be  better  qualified  to 
look  after  the  property. 

Every  curator  to  the  property  of  the  lunatic  must,  unless 
otherwise  ordered  by  the  Court,  before  entering  on  his  admin- 
istration, give  security  to  the  satisfaction  of  the  Master  of 
the  Court  for  such  amount  as  in  the  circumstances  of  each 
particular  case  shall  be  reasonable  for  the  administration  of 
the  estate ;  ^  and  on  becoming  insolvent  his  curatorship  ipso 
facto  ceases.^  But  the  Court  may,  on  appointing  the  curator, 
direct  that  he  need  not  give  security.* 

When  the  Court  has  appointed  a  curator  for  the  admin- 
istration of  the  property  of  a  lunatic,  a  copy  of  the  order  must 
be  filed  by  the  Master,  who  thereupon  grants  the  curator  a 
certificate  that  he  has  been  so  appointed,  and  the  curator 
shall  then  be  under  the  like  duty  and  obligations  as  an 
executor  to  lodge  with  the  Master  an  inventory  of  the 
property  of  the  lunatic  and  accounts  of  his  administration, 
and  he  shall  be  entitled  to  the  same  remuneration  as  an 
executor.* 

Every  curator  to  the  property  of  a  lunatic  must  within 
eight  weeks  from  his  entering  on  his  appointment  make  an 

*  Wheaan  ts.  JVhiU,  5  C.  T.,  226. 

*  Old.  105,  §  16. 

*  §  17. 


^  §  34  of  said  Act. 
•  ^  37-4»  of  said  Act. 
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inventory  of  all  the  assets  and  effects  of  the  lunatic,  and 
transmit  it  to  the  Master  ^ ;  failing  which,  he  shall  be  liable  to 
certain  penalties.^  If  he  makes  a  false  inventory,  he  shall  be 
liable  to  imprisonment  with  or  without  hard  labour  for  any 
period  not  exceeding  two  years,  or  to  fine,  or  to  both.'  He 
shall  also  pay  to  the  Master  all  moneys  of  the  estate  as  they 
come  into  his  possession,  except  what  may  be  required  for 
the  payment  of  debts  and  for  the  maintenance  of  the  lunatic, 
failing  which,  without  good  excuse,  he  shall  forfeit  ten  per 
cent  in  favour  of  the  lunatic  of  the  money  so  retained  ;  ^  but 
the  Master  shall  repay  to  the  curator  such  moneys  as  he  may 
from  time  to  time  require  for  the  benefit  of  the  lunatic  or  his 
estate.* 

A  person  under  curatorship  may,  during  a  lucid  interval 
and  under  certain  precautions,  make  a  will.* 

A  curator  cannot  dispose  of  the  goods  of  the  lunatic 
without  an  order  of  Court,  except  in  case  of  necessity,  and 
when  there  is  no  time  to  apply  to  the  Court,  in  which  case 
he  may  dispose  of  perishable  articles.  Hence  the  advisability 
of  asking  in  the  summons  on  the  enquiry  for  this  authority.^ 
But  in  a  case  where  a  curator  has  bond  fide  and  without  leave 
of  the  Court  sold  landed  property  registered  io  the  lunatic's 
name,  the  Court  confirmed  the  sale  on  the  ground  that  it  was 
clearly  for  the  benefit  of  the  lunatic*  If,  however,  after  the 
decree  of  insanity  has  been  granted,  the  curator  wishes  for 
any  special  powers,  he  should  apply  for  any  of  those  allowed 
under  section  42  of  the  Act 

A  lunatic  has  a  tacit  hypothec  upon  the  estate  of  his 
curator,  which  subsists  for  three  years,  or,  in  the  case  of 
absence  from  the  Colony,  for  five  years,  from  and  after  the 
day  on  which  the  lunatic  ceases  to  be  under  curatorship.' 

The  curator  must  on  the  15th  Feb.  of  each  year  file  an 
account  with  the  Master,"  but  in  addition  to  this  the  Court 
can  order  the  curator  to  render  accounts  from  time  to  time  of 

1  §  18  of  said  Ordinance.  Grotius,  2,  15,  4  ;  and  Res.  of  29th 

.  s  §  19.  May,  1731 ;  Placaaten,  VoL  6,  p.  636. 

>  §  20.  ^  Consult  also  §  24  of  Ord.  105. 

•  §  25.  •  Re  Calitz,  3  C.  T.,  229. 

•  §  31.  •  Act  5  of  1861,  §  3. 

•  Re  Kemp,  2  M.^  435  5    Vau  der  »•  Ord.  105,  §  38. 
Sptiy  TS.   £si,    Domus,   2   M.,    420; 
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his  administration,  and  may  give  him  such  further  orders  and 
instructions  as  to  the  management  of  the  lunatic's  person  and 
estate  as  may  under  the  circumstances  of  each  case  be 
necessary  and  tend  to  the  interest  of  the  lunatic ;  and, 
whether  the  lunatic  has  any  property  or  not,  the  Court  may 
order  the  curator  to  make  periodical  reports  as  to  the  lunatic's 
state  of  mind 

The  accounts  and  reports  are  to  be  sent  to,  and  filed  with, 
the  Master.^ 

If  the  curator  neglects  to  file  with  the  Master  accounts  of 
his  administration,  he  forfeits  all  fees  as  curator.^ 

Upon  the  lunatic  being  declared  of  sound  mind  again,  and 
capable  of  taking  care  of  his  person  and  property,  he  is 
entitled  to  an  account  from  his  curator  as  to  his  administra* 
tion,  and  may  sue  him  for  that  purpose  if  necessary ;  he  may 
also  bring  an  action  if  the  curator  shall  have  rendered  copies 
of  the  accounts  filed  with  the  Master  either  incomplete, 
insufficient,  false,  or  not  substantiated  by  proper  vouchers. 
On  the  other  hand,  the  curator  is  entitled  to  be  reimbursed 
all  his  necessary  payments,  and  if  he  has  not  already  paid 
himself  out  of  the  lunatic'^  estate,  he  may  sue  the  lunatic 
for  them.* 

On  the  same  principle  the  curator  would  be  entitled  also 
out  of  the  lunatic's  estate  to  a  reasonable  remuneration  for 
looking  aftery  or  causing  to  be  taken  care  of,  the  lunatic's 
person  according  to  the  degree  of  trouble  or  anxiety  shown 
about  his  safety ;  but  if  the  lunatic  has  no  estate  the  curator 
must  fulfil  his  trust  as  a  labour  of  love.* 

A  criminal  lunatic  detained  during  the  pleasure  of  the 
Crown,  having  during  such  detention  committed  another 
crime,  is  presumed  to  be  still  insane  unless  the  Crown  can 
prove  his  sanity  at  the  time  he  committed  the  fresh  offence.* 

^  Re  Valmtine^  quoted  above,  and  '  See  also  now  §  40  of  said  Act. 

re  JCannemeyer,  in  i860,  not  reported,  *  See  now  also  §  40  of  the  Act. 

and  now  {  39  of  said  Act.  '  Rigina  vs.  Isaacs^  4  C.  T.,  459. 

^  Oelofse^s.  Griffiths^  7  J.,  182. 
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Petition  for  the  appointment  of  a  curator  ad  litem  to  an  alleged  lunatic. 

To  the  Honourable  the  Judges  of  the  Honourable  ....  Court  of  the 
Colony  of  the  Cape  of  Good  Hope. 

The  petition  of  A.B.  of .  .  .  . 
Humbly  sheweth : — 

1.  That  she  is  married  in  community  of  property  to  CD.  of ...  . 
{here  put  trade  or  profession), 

2.  That  of  late  her  said  husband  has  exhibited  symptoms  of  mental 
imbecility,  and  he  has  in  consequence  been  unable  to  attend  to  his  affairs, 

in  support  of  which  she  annexes  hereto  a  certificate  from  Dr ,  his 

medical  attendant. 

3.  That  it  will  be  necessary  and  in  the  interest  of  the  said  CD.  and 
of  his  estate  to  have  his  sanity,  or  otherwise,  duly  enquired  into  and 
ascertained. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  appoint  a  curator  ad  litem  to  her  said  husband  for  the  purpose 
of  instituting  an  action  to  have  him  declared  of  unsound  mind  and 
incapable  of  managing  his  affairs. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Verification,) 


Petition  by  a  friend  for  a  provisional  curator  bonis ^  and  for  a  curator  ad 

litem. 

(Heading.) 

The  petition  of  A.B.  of .  •  »  . 
Humbly  sheweth  ;— 

1.  That  your  petitioner  is  an  intimate  friend  of  CD.  of  .  .  .  .  who 
has  no  relations  in  this  Colony,  and  that  your  petitioner  is  well  acquainted 
with  his  family,  who  reside  in  Kent,  in  England. 

2.  That  the  said  CD.  has  a  £uin  called  ....  situate  in  the  district 
of . . . .,  and  that  he  has  on  the  farm  5000  sheep,  50  horses,  and  a  grocery 
shop,  and  a  lot  of  other  movables ;  and  that  there  are  also  bills  of  his 
becoming  due  in  the  ....  Bank  at ...  . 

3.  That  the  said  CD.  has  for  the  last  six  months  been  very  inattentive 
to  his  business,  and  has  been  in  the  habit  of  incurring  unnecessary  and 
injudicious  expenses,  whereby  he  has  greatly  diminished  his  property : 
and  that  for  the  last  six  weeks  his  habits  have  been  filthy,  and  his 
language  incoherent,  and  he  will  not  on  any  account  voluntarily  leave 
his  bedroom. 

4«  That  your  petitioner,  who  has  an  adjoining  farm  and  who  is  in  the 
habit  of  seeing  the  said  CD.  almost  daily,  has  frequently  remonstrated 
with  him  about  his  conduct,  with  regard  to  his  person  and  his  property, 
but  he  did  not  seem  to  your  petitioner  to  understand  or  to  realize  his 
position. 

5.  That  your  petitioner  verily  believes  the  said  CD.  to  be  labouring 
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under  some  mental  derangement,  and  that  he  is  incapable  of  taking  care 
of  himself  and  of  managing  his  affairs. 

6.  That  in  the  interest  of  the  said  C.D.'s  estate,  it  is  necessary  that  a 
curator  bonis  be  at  once  provisionally  appointed  to  take  charge  of  his 
farm,  stock,  and  shop,  &c.,  till  the  necessary  proceedings  can  be  taken  to 
have  him  judicially  declared  insane,  and  a  pertnaHent  curator  be  appointed 
to  his  person  and  to  his  goods. 

7.  That  E.F.  of . . . .,  who  is  the  chief  overseer  of  the  said  C.D/s  farm, 
is  a  fit  and  proper  person  to  be  so  appointed  provisional  curator  botiis  to 
take  temporary  chs^e  of  the  estate  of  the  said  CD.,  and  that  G.H.  is  a 
fit  and  proper  person  to  be  curator  tid  litem^  to  represent  the  said  CD.  in 
the  enquiry  as  to  the  state  of  his  mind. 

8.  Wherefore  your  petitioner  most  humbly  prays  that  your  Lordships 
may  be  pleased  : — 

(a)  To  appoint  the  said  E.F.,  as  provisional  curator  or  curator  bonist 
to  take  inmmediate  charge  of  the  property  and  estate  of  the  said  CD., 
with  power,  if  necessary,  to  continue  to  carry  on  the  sale  of  the  shop 
goods,  and  to  pay  such  promissory  notes,  or  bills,  as  are  or  may  become 
due  at  the  bank  aforesaid,  pending  the  enquiry,  to  be  instituted  as  to  the 
condition  of  mind  of  the  said  CD. ;  and 

ifi)  That  your  Lordships  may  be  pleased  also  to  appoint  G.H.  to  be 
curator  ad  litem  to  the  said  CD.  for  the  purpose  of  instituting  proceed- 
ings against  him  to  have  him  declared  of  unsound  mind  and  incapable  of 
managing  his  affairs. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Verification^ 


Summons  by  the  Master  of  the  Supreme  Court  to  have  a  person  declared 
insane  and  for  the  appointment  of  a  curator. 

(Heading.) 

Command  A.B.  of  .  .  •  .  that  justly  and  without  delay  he,  by  his 
curator  ad  litem  C  •  .  .  .  of  .  .  •  .,  appear  before  the  Justices  of  the 
Supreme  Court  of  our  said  Colony  at  Cape  Town  on  the  ....  day  of 
«...  at  10  o'clock  in  the  forenoon  to  shew  cause,  if  any,  to  £.F.  in  his 
capacity  as  Master  of  the  Supreme  Court,  why  the  said  A.B.  shall  pot. by 
judgment  of  the  said  Court  be  found  and  adjudged  to  be  insane  and 
incapable  of  managing  bis  affairs,  and  why  a  curator  or  curators  shall 
not  be  appointed  for  the  care  of  his  person  and  the  administration  of  his 
estate,  and  to  do  all  such  actsior^  and  on  behalf  of,  the  said  A.B.  as  may 
be  necessary  for  the  management  of  his  estate ;  as  it  is  said  :  and  serve 
on  the  said  A.B.  and  the  said  CD.  each  a  copy  of  this  summons  :  and 
return  you  then  there  this  summons  with  whatsoever  you  have  done 
thereupon. 

Witness,  &c*  .  , 
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Summofts  by  a  wife  to  have  her  husband  declared  insane;  for  the  appoint- 
ment of  a  curator;  with  power  to  sell  movables  for  maintenance  and 

education  of  the  family. 

(Heading.) 

Command  A.B.  of  ...  .  that  justly  and  without  delay  he,  by  his 
curator  ad  litem  CD.,  appear  before  our  Justices  of  our  Supreme  Court 
of  our  said  Colony  at  Cape  Town  on  Tuesday  the  ....  day  of  ....  at 
lo  o'clock  in  the  forenoon,  and  then  and  there  to  answer  £.F.  wife  of  the 
said  A.B.,  and  to  shew  cause,  if  any : — 

1st.  Why  the  said  A.B.  shall  not  by  judgment  of  the  said  Court  be 
found  and  adjudged  to  be  insane  and  incapable  of  taking  care  of  his  person 
and  of  managing  his  affairs ;  and  why  a  curator,  or  curators,  shall  not  be 
appointed  for  the  care  of  his  person  and  the  administration  of  his  estate, 
and  to  do  all  such  acts  on  behalf  of  the  said  A.B.  as  may  be  necessary 
for  the  management  of  his  estate ;  and 

2nd.  Why  the  curator  to  the  goods,  to  be  appointed  as  aforesaid, 
shall  not  have  power  to  sell,  if  necessary,  all  the  movable  property  of  the 
said  A.B.  for  the  purpose  of  the  maintenance  of  himself  and  his  wife,  and 
for  the  maintenance  and  education  of  his  minor  children  :  as  it  is  said  : 
and  serve  on  the  said  A.B.  and  CD.  each  a  copy  of  this  summons ;  and 
return  you  then  there  this  summons,  immediately  after  the  service  thereof, 
with  whatsoever  you  have  done  thereupon. 


Petition  by  a  curator  of  the  goods  of  the  lunatic  to  sell  landed  property, 

(Heading.) 

The  petition  of  A.B.  of .  •  .  • 
Humbly  sheweth : — 

1.  That  on  the  ...  .  day  of .  «  •  «  CD.  of .  •  .  .  was  by  this  Honour- 
able Court  declared  insane  and  incapable  of  administering  his  affairs,  and 
your  petitioner  was  appointed  curator  to  his  person  and  to  his  goods, 
with  power  to  sell  the  movables,  if  necessary. 

2.  That  on  your  petitioner  assuming  the  management  of  the  hmatic's 
affairs,  he  found  a  large  number  of  debts  due  by  him,  and  was  threatened 
with  actions,  whereupon  your  petitioner  sold  such  of  the  movable  property 
as  was  not  required  to  work  the  fsxm  *'  Kalabas  "  situated  in  the  district 
of .  .  .  .,  which  realized  the  sum  of  ;£.••• ;  and  of  which  an  account 
has  been  rendered  to  the  Master,  with  all  the  payments  made  up  tiU  then. 

3.  That  your  petitioner  has  diligently  cultivated  the  said  farm,  and 
rendered  an  account  to  the  Master  of  all  the  income  and  expenditure 
thereof,  shewing  a  balance  profit  oi£ .  .  •  . ;  and  that  out  of  this  sum 
your  petitioner  has  paid  the  interest  on  the  bond  on  the  farm,  and  also 
paid  other  debts  of  the  said  CD.,  amounting  together  to  j£  •  •  •  •  as  will 
appear  from  the  said  last-named  account. 

4.  That  the  mortgage  bond  on  the  farm  is  for  the  sum  of  ;£..«•  in 
favour  of  £.F.  of .  •  .  .,  which  is  at  present  nearly  the  full  value  of  the 
famn,  and  which  bond  has  now  been  called  up  by  the  said  mortgagee. 

5.  That  your  petitioner  has  endeavoured  to  induce  other  parties  to 
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take  over  the  said  bond  but  failed,  and  that  he  sees  no  chance  of  raising 
a  fresh  loan  on  the  £arm  for  the  amount  of  the  bond.  That  there  is  no 
other  landed  property  belonging  to  the  said  CD.,  and  the  movables 
belonging  to  him  consist  of  farming  implements,  eight  mules,  one  wagon, 
two  horses  and  one  cart,  worth  together  about  ;£i5o. 

6.  That  imder  these  circumstances  it  will  be  to  the  interest  of  the  said 
CD.  to  have  the  farm  sold  :  the  farming  implements  will  then  have  to  be 
sold  also,  as  they  will  be  of  no  further  use  :  but  there  will  be  no  necessity 
at  present  to  sell  the  mules,  horses,  wagons  and  cart,  as  an  offer  has  been 
made  by  the  Government  to  hire  them,  for  one  year,  to  carry  materials 
and  for  use  in  the  construction  of  the  ....  Pass. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  allow  him  to  sell  the  said  farm,  either  by  holding  a  public 
auction  or  by.  private  sale,  as  may  seem  most  to  the  interest  of  the  said 
CD.,  and  to  authorise  him  also  to  give  transfers  thereof  to  the  purchaser. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Summons  to  shew  cause  why  a  person  shall  not  now  be  decreed  to  be  of 
sound  mind  again^  and  for  the  discharge  of  the  curator » 

(Heading.) 

Command  A.B.  of .  •  •  .  appointed  by  the  decree  of  the  Honourable 
Supreme  Court  bearing  date  the  •  •  •  •  day  of .  .  •  •  curator  of  the  person 
of  C.D.  of .  .  .  .,  and  £.F.  of .  .  •  •  appointed  by  the  said  decree  curator 
of  the  estate  of  the  said  CD.,  that  they  appear  before  our  Justices  of  the 
Supreme  Court  of  our  said  Colony  at  Cape  Town  on  the  •  .  •  •  day  of 
«  •  •  •  at  10  o'clock  in  the  forenoon,  then  and  there  to  answer  the  said 
CD.  and  to  shew  cause  why  the  said  CD.,  who  was  found  and  adjudged 
to  be  of  unsound  mind  and  incapable  of  managing  his  estate  and  affairs, 
shall  not,  by  judgment  of  this  Honourable  Court,  be  found  and  adjudged 
to  be  now  of  sound  mind  again  and  capable  of  managing  his  affairs : 
and  why  the  curatorships  over  the  person  and  the  estate  as  aforesaid  of 
the  said  A.B.  and  £.F.  shall  not  cease  and  determine :  as  it  is  said : 
and  serve  on  the  said  A.B.  and  £.F.  each  a  copy  of  this  summons,  and 
return  you  then  there  this  summons  with  whatsoever  you  have  done 
thereupon. 

Witness,  &c. 

{Instead  of  this  summons  to  be  declared  of  sound  mind  again^  the 
proceedings  may  now  also  be  by  petition^ 

(Heading.) 

The  petition  of  A.B.  of  •  •  •  • 
Humbly  sheweth  : — 

I.  That  on  the  ....  day  of ...  .  your  Honourable  Court  declared 
your  petitioner  to  be  of  unsound  mind,  and  appointed  C.  •  •  •  •  to  be  the 
curator  of  his  person,  and  D to  be  the  curator  of  his  goods. 
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2.  That  your  petitioner  has  entirely  recovered  and  is  of  sound  mind 
again,  and  is  desirous  of  being  re-invested  with  the  administration  of  his 
affairs. 

Wherefore  he  humbly  prays  that  your  lordships  may  be  pleased  to 
declare  him  of  sound  mind  again,  to  rescind  the  order  declaring  him 
insane,  and  to  discharge  the  curators  from  their  trust 

And  your  petitioner,  &c. 

{Affidavit  of  Verification!) 

Note. — Notice  of  this  petition  and  of  the  day  of  moving  the  Court 
must  be  given  to  tite  curatorSy  and  evidence  of  sanity  must  be  produced. 


Summons  by  a  curator  to  be  released  from  his  trust  by  reason  of  the 

recovery  of  the  lunatic, 

(Heading.) 

Command  A.B.  of ...  .  that  he  appear  before  our  Supreme  Court  of 
our  said  Colony  at  Cape  Town  on  the  ....  day  of .  .  .  .  at  lo  o'clock  in 
the  forenoon  to  answer  CD.  of . . . .,  his  curator,  and  to  shew  cause  why 
the  Order  of  the  ....  day  of ...  .  appointing  him  curator  to  the  person 
and  goods  of  the  said  A.B.  shall  not  be  recalled  and  he  be  released  from 
the  curatorship  on  the  gpround  that  the  said  A.B.  is  of  sound  mind  again, 
and  capable  of  taking  care  of  his  person  and'  property,  and  that  he  the 
said  CD.  has  made  a>  ftiU  and  complete  administration  of  the  affairs  of 
the  said  A.B.,  and  has  filed  his  accounts,  supported  by  vouchers,  with 
the  Master  of  this  Honoiu-able  Court :  as  it  is  said  :  and  serve  on  the 
said  A.B.^  a  copy  of  this  summons,  and  return  you  this  summons 
immediately  after  service  thereof  with  whatsoever  you  have  done 
thereupon. 

Witness,  &c. 

Summons  by  a  lunatic^  after  he  is  declared  sound  again^  against  his  curator 
for  an  account  of  his  administration  and  to  debate  the  accounts, 

(Heading.) 

....  in  an  action  wherein  the  plaintiff  claims  from  the  defendant  a  full 
and  true  accoimt,  supported  by  proper  vouchers,  of  the.  whole  of  his 
administration  of  the  property  and  effects  of  the  said  plaintiff,  during  the 
time  that  he  (the  defendant)  was  the  curator  to  his  (the  plaintiffs)  goods  : 
also  to  debate  such  account  and  to  debate  also  the  accounts  already 
filed  by  him  as  curator  with  the  Master. 

As  it  is  said,  &c. 
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CONTEKFT  OF  COURT. 

It  is  not  my  intention  to  go  into  this  subject  further  than 
is  necessary  for  practical  purposes.  In  the  Chapter  on  "  Civil 
Imprisonment^'  I  pointed  out  that  where  a  person  has  been 
condemned  ad  prcestandum  factum^  he  may  either  be  civilly 
imprisoned  for  not  obeying  the  order  of  Court,  or  be  com- 
mitted for  contempt  of  Court  and  thus  be  criminally  confined. 

At  the  present  day,  in  such  cases  we  always  take  the 
proceedings  for  contempt  of  Court,  because  it  is  more  ex- 
peditious, and  it  is  also  less  expensive  to  the  plaintiff,  as  he 
has  not  then  to  maintain  the  defendant  in  gaol;  it  is  also 
more  effectual  as  regards  the  latter,  because  criminal ;  and 
moreover  the  Court  has  an  interest  and  a  duty  to  see  its 
orders  obeyed. 

Contempt  of  Court  may,  generally  speaking,  be  said  to 
consist  of  two  kinds : — 

1.  Contempt  in  the  presence  of  the  Court. 

2.  Contempt  outside  the  precincts  of  the  Court 

!•  In  the  presence  of  the  Courts  as  for  example :  not  obeying 
an  order  of  Court,  given  to  a  person  in  Court  to  be  then  and 
there  obeyed,  or  carried  out;  remaining  in  Court  after  an 
Order  to  withdraw ;  refusing,  without  a  lawful  cause,  to  give 
evidence  or  to  answer  questions  put ;  ^  openly  insulting  the 
Court ;  grossly  insulting  the  Court ;  coming  drunk  into  the 
witness-box.     Any  insolvent  refusing  to  answer  before  a 

'  Ri  Mrs.  GaretCj  who,  for  refusiiig  and  who,  alter  a  fewdajs,  on  answering 

to  answer  a  question  which  the  Court  the  question  was  released  from  imprison- 

held  a  very  proper  one,  was  committed  ment :  decided  in  1872— not  reported, 
to  gaol  till  she  could  answer  the  question. 
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Magistrate  or  a  Commissioner  in  Insolvency,  or  before  the 
Master  of  the  Supreme  Court,  in  any  matter  concerning  his 
insolvency,  may  be  committed  to  gaol  till  he  does  answer  the 
question.^  So  also  where  an  agent  of  the  Magistrate's  Court 
removed  from  the  table  of  the  Court,  while  a  case  was  going 
on,  money  he  had  tendered  to  the  Clerk  of  the  Court,  and 
when  the  Magistrate  ordered  him  not  to  remove  it,  refused  to 
restore  the  money,  the  Ms^strate  fined  him  £^  for  contempt 
of  Court,  which  sentence  was  confirmed  by  the  Supreme 
Court*  But  a  Magistrate  ha^  no  power  to  sentence  for 
Contempt  of  Court  a  prisoner  undergoing  a  trial  on  a  sub- 
stantive charge,^  and  a  Special  Justice  of  the  Peace  has  no 
power  whatever  to  fine  for  contempt  of  Court* 

2.  Outside  the  precincts  of  the  Courts  as  for  example  :  dis- 
obeying a  subpoena ;  *  arresting  or  detaining  a  witness,  or 
enticing  him  from  attending,  so  as  to  prevent  his  giving 
evidence ;  ^  commenting  in  the  public  papers  on  a  pending 
trial,  and  thereby  exciting  a  prejudice  against  the  parties,  or 
their  litigation ; '  addressing  a  contemptuous  letter  to  a  Judge, 
reflecting  upon,  or  tending  to  interfere  with,  the  administra- 
tion of  justice  in  his  Court ;  using  scandalous  or  contemptuous 
words  against  the  Court,  or  the  proceedings  thereof;  assaulting, 
or  using  violence  or  abusive  language  to,  a  person  serving  the 
process  or  order  of  the  Court ;  ®  preventing  or  attempting  to 
prevent  an  officer  from  serving  a  process  of  the  Court ; 
libelling,  or  slandering  the  Court,  or  a  Judge  in  his  judicial 
capacity ;  refusing  to  do  any  act,  or  to  execute  any  deed, 
which  a  party  has  been  ordered  to  do  by  the  Court ;  •  doing 
any  act  or  deed  which  a  party  has  been  ordered  to  abstain 
from  doing ;  and  generally  by  saying  or  doing  anything 
tending  to  create  a  disregard  of  the  authority  of  a  Judge,  or 
to  bring  the  administration  of  justice  into  contempt** 

»  §§  65  and  68  of  Insol.  Ord.  '  Tkhbome  vs.  Tichbome^  39  L.  J. 

*  Re  Honeybomty  B.  for  1876,  p.  145.       Ch.,  398. 

'  Queen  vs.  Schwartz^  B.  for  1868,  ■  See    also    Price   vs.    Hutchinson^ 

p.  13.  9  L.  R.  Eq.,  534. 

*  Queen  vs.  Visagie^  9  J.,  503.  •  Tkuenfyman  and anotkery^,  Hewitt^ 
'  See  Chapter  "  Sul^^ocnoi."  i  M.,  156,  and  MamtePs  Trustees  vs. 

*  Queen  vs.  Foye  and  Coken^  2  A.»  Norden^  3  M.,  526. 

121.  ^*  See  also  Reg,  vs.  Gray^  82  L.  T., 

534,  decided  in  1900. 
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Then  again  there  are  many  instances  where  Execulors 
and  Trustees  have  been  ordered  to  file  accounts  of  their 
administration,  and,  failing  to  do  so,  have  been  committed  to 
prison  for  contempt^  Jurymen  are  constantly  fined  for  non- 
appearance when  called  ;  witnesses  duly  subpoenaed  are  also 
fined  for  non-appearance.^ 

In  the  case  of  the  Queen  vs.  Foye  and  Cohen?  the  defen- 
dants were  indicted  and  convicted  for  interfering  with  the  due 
administration  of  justice  by  enticing  and  removing  away 
witnesses  so  as  to  prevent  their  giving  evidence. 

In  the  case  of  NeethUngf"  the  defendant  had  written  a 
letter  to  a  newspaper,  in  which  he  used  the  words  in  reference 
to  one  of  the  judges  that  he  had  "  in  a  spirit  of  humour  and 
abandon  given  unrestrained  licence  to  his  tongue;''  these 
words  were  held  contemptuous,  and  constituted  a  contempt 
of  Court  But  as  Mr.  Neethling  suitably  apologised,  no 
punishment  was  inflicted  on  him. 

When  a  party,  who  was  ordered  to  give  transfer  of  certain 
specified  property,  gave  transfer  materially  different  from  that 
ordered  by  the  Court,  it  was  held  a  contempt  of  Court.*  So 
also  when  a  person  was  ordered  to  give  transfer,  but  failed  to 
do  so,  it  was  held  a  contempt  of  Court  for  which  he  could  be 
imprisoned  till  he  complied  with  the  order  of  Court,  but 
under  the  peculiar  circumstances  of  his  state  of  mind,  though 
he  was  not  insane  but  eccentric,  the  Court  ordered  the  transfer 
to  be  passed  by  the  Sheriff.*  So  also  a  letter  published  in  a 
newspaper,  accusing  the  Court  of  combining  to  prevent  fair 
play  to  prisoners,  was  held  a  contempt  of  Court,  and  the 
defendant  was  fined  j^50  and  imprisoned  for  a  month.'  So 
also  a  husband,  who  was  ordered  to  pay  alimony  to  his  wife 
and  failed  to  do  so,  was  declared  in  contempt,  with  an  intima- 
tion that,  if  he  did  not  pay  the  money  by  a  certain  day,  he 
would  be  imprisoned.^ 

'  See  also  Est  Maskell,  B.  for  1873,  *  ^  '^•'  i^'* 

p.  28 ;   and,   by   analogy,    Taute  vs.  ^  B.  for  1S74,  p.  133. 

Executors  of  Rmshurgy   B.   for  1876,  *  Executors  Smith  vb.  Galpin^  I  R., 

p.  15 ;  and  JCemp  ys.  Kemfs  Trustees^  62. 

decided  in  1874,  not  reported  ;  Master  *  Van  der  Byl  vs,  Banburyy  2  J.,  80. 

vs.  Cloete^  and  Master  vs.  Geldenkt^s^  ^  Re  Blanche^  i  J.,  83. 

7  C.  T.,  494.  •  Slade  vs.  Slade,  4  E.D.C.,  243. 

'  See  Chapter  "  Subpctnasy 
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A  trustee  of  an  insolvent  estate  may  also  be  committed 
for  contempt  of  Court,  in  case  of  disobedience  to  any  order 
of  Court,  made  under  the  113th  and  115th  sections  of  the 
Insolvent  Ordinance,  until  he  shall  obey  such  order. 

But,  in  order  to  commit  a  person  for  contempt  of  Court 
for  disobeying,  or  refusing  to  carry  out,  a  judgment  or  written 
order  of  Court,  there  must  be  proof  of  that  persotis  knowledge 
of  such  order} 

The  Court  is  generally  unwilling  to  grant  an  order  for 
contempt  for  disobeying  on  order  of  Court,  unless  there  is 
wilful  disobedience,  but  the  degree  of  ''wilfulness"  must 
depend  upon  the  party  committing  the  offence,  whether  he  is 
an  officer  of  the  Court  or  otherwise ;  and  whether  he  is  an 
intelligent  or  an  ignorant  person.  But  a  mere  mistake,  or  a 
bond  fide  misunderstanding  of  the  order  of  Court,  will  not  be 
regarded  as  a  contempt ;  and  the  question  whether  a  contempt 
has  or  has  not  been  committed  is  for  the  decision  of  the  Court 
itself? 

A  contempt  of  Court  committed  in  the  presence  of  the 
Court  can  be  summarily  dealt  with,  then  and  there,  without 
any  written  charge,  or  notice  to  the  offender ;  and  a  writ  for 
personal  attachment,  or  for  the  iine,  can  also  forthwith  be 
issued  by  the  Court 

All  those  who  receive  their  orders  in  Court  but  fail  to 
execute  them,  or  who  do  an  act  of  contempt  in  Court,  as  also 
a  juryman,  or  a  witness,  not  answering  to  his  name  when  duly 
called,  are  considered  to  have  committed  their  contempt  in 
facie  curies:  but  for  any  act  of  commission  or  omission,  outside 
the  precincts  of  the  Court,  amounting  to  a  contempt  of  Court, 
if  the  proceedings  are  instituted  at  the  instance  of  the  Court, 
or  the  public  prosecutor,  or  a  private  party,  the  specific  offence 
chained  against  the  accused  is  to  be  distinctly  stated.  In  the 
case  of  Neethling^  hereinbefore  mentioned,  the  Court  followed 
the  proceeding  adopted  in  the  Tichborne  trial.  Proceedings 
by  a  private  party  may  be  by  summons,  but  are  now-a-days 
generally  by  notice  of  motion  setting  forth  distinctly  the 
grounds  of  complaint 

The  Court  has  the  discretion  to  punish  the  offender  in  any 

*  Botha  vs.  Dreyer^  1  E.D.C.,  74.  •  See  also  rt  Crawford^  13  Q.  B.,  613. 
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manner  it  pleases,  according  to  the  magnitude  or  triviality  of 
his  offence ;  and  to  do  so  either  civilly  or  criminally ;  and 
either  by  iine,  or  imprisonment,  or  both  ;  and  conditionally  or 
unconditionally.^  But  a  Magistrate  cannot  pass  a  heavier,  or 
any  other,  sentence  for  contempt  of  Court  than  a  fine  not 
exceeding  £s^  and  in  default  of  payment,  of  imprisonment 
for  any  period  not  exceeding  seven  days.*  The  form  of  the 
wrif  for  contempt  of  any  Court  higher  than  a  Magistrate's 
Court,  whether  for  the  fine  or  for  the  personal  attachment,  is 
given  in  the  219th  Rule  of  Court. 

As  a  rule  the  Court,  whose  order  has  been  disobeyed, 
should  adjudicate  upon  the  question  of  contempt,  and  the 
person  who  wrote  or  said  anything  against  a  judge  amounting 
to  contempt  can  be  punished  by  that  judge  in  his  Court; 
there  is  nothing,  however,  to  prevent  a  case  for  contempt 
being  brought  before  a  higher  tribunal,  especially  when  it  is  a 
contempt  against  a  judge.^ 


The  following  is  the  farm  of  the  order  served  in  the  Neethling  ease,  at 

the  instance  of  the  Attorney-General, 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 
Cape  Town,  Friday  the  4th  day  of  December,  1874. 

The  Queen  .  . 

against 
The  Honourable  M.L.N, 
Member  of  the  Legislative  Council,  respondent. 

Upon  the  motion  of  Her  Majesty's  Attorney-General  for  this  Colony 
and  upon  reading  the  affidavit  of  P.N.,  editor  of ...  .  newspaper,  sworn 
this  day,  and  the  documents  annexed  thereto. 

It  is  oi-dered  that  the  above-named  M.L.N.  do  attend  this  Honourable 
Court  on  Thursday  the  8th  day  of  this  present  month  of  December,  at 
10  o'clock  in  the  forenoon,  peremptorily  to  answer  for  a  certain  contempt 
of  Court,  committed  by  him,  in  having  written  and  caused  to  be  published, 
in  the  ....  newspaper  of  the  3rd  instant,  a  certain  letter  signed  by  him 
the  said  M.L.N.  dated  at  ...  .  the  ....  day  of  ....  ;  and  to  shew 
cause,  if  any,  why  he  should  not  be  punished  and  dealt  with  as  this 
Honourable  Court  shall  think  fit,  for  the  contempt  aforesaid. 

By  order  of  the  Court, 


.  Registrar  of  the  Supreme  Court 

*  Sec  Reg,  vs.  Gray,  ntpra,  *  Reg,  vs.  (7nry,  qaoted  above.  ' 

'  §  54  Magistrates'  Courts  Act. 
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Notice  at  the  instance  of  a  private  party ^  to  be  served  on  a  person  to 
answer  for  contempt  of  Court  for  refusing  to  file  an  account. 

In  the  Supreme  Court,  &c. : — 

Between  A.B. 

Applicant, 
and  CD. 

Respondent. 

Sir, — Take  notice  that  application  will  be  made  to  this  Honourable 
Court  on  behalf  of  the  applicant  on  .  .  ,  .  the  .  •  .  •  day  of  .  •  •  •  at 
lo  o'clock  in  the  forenoon,  at  which  time  you  will  be  required  to  shew 
cause,  if  any,  why  an  order  for  personal  attachment  shall  not  be  granted 
against  you  for  your  contempt  of  Court,  committed  by  you  in  fiaiiling  to 
file  an  account  of  your  administration  and  proposed  distribution  of  the 
estate,  of  the  late  £.F.,  of  which  you  are  the  executor,  and  which  on  the 
.  .  ♦  .  day  of  ...  •  you  were  ordered  by  this  Honourable  Court  to  do  on 
or  before  the  ....  day  of  ...  .  last  past ;  and  further,  to  shew  cause 
why  you  shall  not  also  be  ordered  to  pay  the  costs  of  this  application. 

Cape  Town,  this  .  •  *  •  day  of  .  •  •  . 

Yours,  &c. 


Applicant's  Attorneys. 
To  CD.  of  ...  . 

The  above  Respondent. 

Affidavit  in  support. 

(Heading.) 

I,  .  .  .  •  of  Cape  Town,  attorney  for  the  above  applicant,  make  oath 
and  say : — 

1.  That  C.C.  of  ...  .  the  above  respondent  is  the  executor  testa- 
mentary of  the  estate  of  the  late  £.F.  of  ...  .  and  received  letters  of 
administration  of  said  estate  on  the  ....  day  of  ...  • 

2.  That  on  the  ....  day  of  ...  .  the  said  applicant  obtained  an 
order  from  this  Honourable  Court,  ordering  the  said  respondent  to  file 
with  the  Master  of  this  Honoiu'able  Court,  on  or  before  the  ....  day 
of  ...  •  last  past,  an  account  of  his  administration  and  proposed  dis- 
tribution of  said  estate. 

3.  That  a  copy  of  said  order  was  duly  served  on  the  said  respondent 
personally,  on  the  •  •  •  •  day  of  .  ,  •  (as  appears  from  the  affidavit  with 
copy  of  order  annexed  herewith) ;  but,  up  to  this  moment,  he  has  not 
complied  with  it. 

4.  That  the  only  course  now  open  to  the  said  applicant  is  to  move 
this  Honourable  Court  for  a  writ  of  personal  attachment  against  the  said 
respondent,  and  that  he  be  punished  and  dealt  with  by  this  Honourable 
Court,  as  it  shall  seem  fitting,  for  his  contempt  aforesaid. 

Sworn  at  Cape  Town,  this  ....  day  of  ...  •  &c. 

{Make  affidavit  of  service  of  the  notice  on  respondent  and  of  foregoing 
affidavit,) 
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Notice  for  contempt  for  fiot  carrying  out  the  tertns  of  an  award, 

(Heading.) 

Gentlemen, — Take  notice  that  applicationiwiU  be  made  to  this  Honour- 
able Court,  on  behalf  of  the  above  applicant,  on  .  .  •  •  the  •  •  •  •  day  of 
.  •  .  •  at  10  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  counsel  can 
be  heard,  at  which  time  you  will  be  required  to  shew  cause,  if  any,  why 
an  Older  for  personal  attachment  shall  not  be  granted  and  issued  against 
each  of  you  for  your  contempt  of  Court,  committed  by  you  in  your  failing 
and  refusing  to  comply  with  the  terms  of  a  certain  award  bearing  date 
the  •  •  .  .  day  of  .  ,  .  •  between  the  said  applicant  and  you  the  said 
respondents,  and  with  the  terms  of  a  certain  judgment  bearing  date  the 
....  day  of  •  •  . .  making  the  said  award  a  rule  or  order  of  this  Honour- 
able Court,  and  by  which  said  award  and  judgment  you,  as  co-proprietors 
with  applicant,  were,  among  other  things,  ordered  and  condemned  to 
join  and  to  give  to  the  applicant  divisional  transfer  by  diagram  of  his  share 
of  the  farms  "G  .•..""  P  ...  ."  and  "  O  .  .  .  .  ,*»  situate  in  the 
district  of  .... ;  but  which  you  have  failed  to  do,  though  the  necessary 
diagrams  for  that  purpose  have  been  framed,  examined,  deducted  and 
certified  correct,  and  all  the  necessary  documents  are  ready  for  your 
signatures  to  complete  the  said  divisional  transfer  ;  and  further,  why  you 
jointly  and  severally  shall  not  also  be  ordered  to  pay  the  costs  of  this 
application. 

Cape  Town  ....  day  of  ...  , 

Yours,  &c. 


To  CD.  &  E.F. 

The  above  Respondents. 


Applicant's  Attorney. 


Affidavit  in  support, 

I, ....  of  ...  •  the  above  applicant,  make  oath  and  say  : — 

1.  That  I  am  co-proprietor  of,  and  hold  in  undivided  shares  with  the 
respondents,  one-fifth  of  the  farms  "  G  ♦...""  P  •••• "  and  "  O  . . . ." 
situate  in  the  district  of  ...  . 

2.  That  as  the  respondents  would  not  voluntarily  join  me  in  a  partition 
of  the  said  farms,  so  as  to  give  to  each  owner  his  defined  share  therein, 
I  was  obliged  to  take  legal  proceedings  to  compel  them  to  a  division  of 
the  farms ;  and  accordingly  instituted  an  action  against  them,  and  on 
the  •  •  •  .  day  of  .... ,  this  Honourable  Court  appointed  Mr. ....  of 
....  as  arbitrator  to  divide  the  said  farms  equally  between  the  respondents 
and  myself. 

3.  That  Mr. ....  duly  convened  a  meeting  of  us  all,  and  heard  what 
each  party  had  to  advance,  and  on  the  •  •  •  •  day  of «  •  •  .  made  his 
award. 

4.  That  this  award  was,  after  due  notice  to  the  respondents,  on  the 
....  day  of  ...  .  made  a  rule  or  order  of  this  Honourable  Court ;  and 
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a  copy  of  this  rule  or  order,  embracing  the  said  award,  was  duly  served 
on  each  of  the  said  respondents  personally. 

5.  That  the  diagrams  necessary  to  effect  divisional  transfer,  in  terms 
of  the  said  award,  have  been  duly  framed  by  the  surveyor  X  ....  at  the 
request  of  the  arbitrator,  and  have  been  examined,  deducted,  and  certified 
correct  by  the  examiner  and  the  deductor  of  diagrams  ;  and  the  necessary 
documents  to  effect  divisional  transfer  have  all  been  prepared,  and  are 
ready  for  the  signatures  of  the  said  respondents ;  but  the  said  respondents, 
though  requested  thereto,  have  failed,  neglected  and  refused  to  join  in 
passing  divisional  transfer  of  the  said  farms,  so  as  to  carry  out  the  said 
award  and  said  order  of  Court. 

Sworn  at  ...  .  this  ....  day  of ...  • 

&c. 

{Annex  affidavit  of  service  of  notice  and  affidavit,) 


•    •    n 


ff  ••         ■• 
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These  terms  are  alternately  used,  but  most  frequently  the 
former  in  writing  and  the  latter  in  speaking.  It  is  a  privilege 
granted  by  the  Court  to  sue  or  defend,  gratisy  given  to  those 
who  have  a  good  right  of  action  in  law  but  no  means  to 
assert  it.  Any  poor  person,  who  has  not  the  means  of  going 
to  law,  may  petition  the  Court  for  leave  to  sue,  or  defend,  in 
formd  pauperis.  The  benefit  is  that  the  petitioner,  whether 
he  wins  or  loses  his  case,  pays  no  costs,  unless  he  comes  into 
funds  by  the  result  of  the  action  or  from  any  other  source 
pending  the  result  of  the  action.  In  the  case  of  Schneegans 
vs.  Schneegans^  the.  Chief  Justice  said : — 

''  The  main  object,  in  bringing  an  action  in  formd  pauperis,  is  to 
enable  the  plaintiff  to  recover  costs,  if  successful ;  and,  if  unsuccessful,  to 
prevent  him  being  saddled  with  defendant's  costs.'' 

To  obtain  this  privilege  the  party  must  petition  the 
Court,  setting  forth,  briefly,  the  cause  of  action,  and  that  he 
is  not  possessed  of  property  to  the  amount  of  j^io  in  value 
(excepting  household  goods,  wearing  apparel,  tools  of  trade), 
and  the  matter,  or  thing,  claimed  by  him  in  the  suit;  and 
concluding  with  a  prayer  for  leave  to  sue  in  formd  pauperis  ;^ 
and  that  an  advocate  and  an  attorney  may  be  appointed  for 
that  purpose  to  act  for  him  in  their  respective  professional 
capacities.^  The  word  "  possessed,"  mentioned  in  the  125th 
Rule,  is  taken  to  mean  that  applicant  should  not  ''own" 
sufficient    property.*      This    petition   must    be    verified    by 

*  B.,  1876,  p.  9.  *  Bekrens  vs.  Berg,  B.    for  1877, 

«  Rule  125.  p.  138. 

>  Rale  1 2b. 
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affidavit,  and  must  be  supported  by  an  affidavit  from  two 
householders,  living  in  his  neighbourhood,  to  the  eflfect  that 
they  know  the  petitioner  and  that  he  is  not  possessed  of 
property  to  the  amount  of  £\o  in  value,  save  household 
goods,  &c^  Where  the  petitioner  has  not  been  able  to  get 
the  affidavit  of  two  householders,  either  because  they  will  not, 
or  cannot,  swear  to  it,  or  because  he  is  not  known  to  others, 
the  Court,  upon  being  satisfied  of  these  facts,  has  accepted 
the  affidavit  of  any  two  other  parties  who  could  swear  to  the 
poverty  of  the  petitioner.  The  attorney  who  acts  for  the 
petitioner  should  satisfy  himself  that  the  petitioner  is  really 
a  pauper  before  moving  in  the  matter.' 

Of  late  years  the  practice  of  the  Court  is  to  refuse  leave 
to  sue  as  a  pauper  in  divorce  cases,  unless  the  applicant 
appears  in  person :  ^  and  in  the  case  of  Epstein  vs.  Epstein  ^ 
the  Chief  Justice  said : — 

'^  The  Court  had  laid  down  that  when  leave  to  sue  in  farmd  pauperis 
was  given  it  must  be  a  clear  case  of  distress,  and  the  applicant  (who  sues 
for  divorce)  must  be  a  person  who  had  no  means  and  could  not  earn  any." 

The  petition  is  set  down  on  the  Roll  in  the  usual  way, 
and  either  a  motion  is  made  from  the  Bar  to  refer  or,  if 
no  advocate  appear,  the  Court  refers,  the  petition  to  an 
advocate  for  his  certificate  as  to  probabilis  causa.  But  when 
it  is  self  evident  on  the  face  of  the  petition  that  there  is  no 
cause  of  action  or  defence,  the  matter  is  not  referred  to 
Counsel.*  Usually  this  reference  is  to  the  barrister  who 
moves,  but,  if  no  one  moves,  the  Court  requests  a  barrister 
to  take  the  reference.  This  reference  does  not  necessarily 
oblige  him  to  go  into  all  the  evidence  of  both  parties,  but 
counsel  must  satisfy  himself  from  the  ex  parte  statement  of 
the  petitioner  with  such  confirmatory  evidence  as  the  latter 
can  conveniently  produce,  and  with  such  evidence  as  the 
opposite  party  may  voluntarily  put  before  him,  that  the 
petitioner  has,  primd  facie,  a  good  cause  for  the  action  or  for 
the  defence.*    If  the  certificate  is  adverse  to  the  petitioner, 

*  Rule  125.  •  Redu  Plooy,  10  J.,  7. 

•  Chambers  vs.  Chambers,  3  C.  T.,  •  MeUkman  vs.   Currey,  2  R.,  19 ; 
277.                                                               Ormond  vs.  Jordan,  4  E.D.C.,  260; 

'  Bacda  vs.  Bacela,  8  C.  T.,  98.  Goliath  vs.  Keating,  7  J.,  52. 

-^  Decided  1902,  not  reported. 
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the  leave  to  sue  or  defend,  as  a  pauper,  is  not  granted;  if 
favourable,  then  the  certificate  is  put  on  the  Roll  for  a  ruU 
nisi. 

Sometimes,  to  save  time,  the  barrister  who  moves  in  the 
matter  intimates  to  the  Court  that,  before  presenting  the 
petition,  he  has  considered  the  case  and  satisfied  himself  of 
the  bona  fides  of  the  action  or  defence,  and  that  he  is  prepared 
to  certify  at  once  that  he  believes  the  party  has  a  good  cause. 
The  Court  will  accept  this  certificate,  which  is  then  treated 
in  the  same  way  as  if  there  had  been  a  formal  referenca 
Counsel  then  moves  that  a  rule  nisi  may  be  granted,  calling 
upon  the  defendant  to  shew  cause  why  petitioner  shall  not  be 
allowed  to  sue,  or  defend,  in  formd  pauperis.  This  Rule  is 
served  on  the  defendant,  or  opposite  party,  and  a  day  is 
therein  named  for  him  to  shew  cause  to  the  contrary.  He 
(the  defendant)  cannot  go  into  the  merits  of  the  defence, 
especially  as  to  facts,  but  will  be  allowed  to  disprove  the 
allegations  of  the  alleged  poverty,  or  give  such  other  reasons, 
satisfactory  to  the  Court,  why  the  privilege  to  sue,  or  defend, 
as  a  pauper,  should  not  be  granted  to  the  petitioner:  for 
instance,  that  the  petitioner's  claim  at  law  is  manifestly 
groundless :  ^  or  where  it  is  made  clear  to  the  Court  that 
there  is  no  cause  of  action  or  defence.^  A  man  who  is  in  the 
receipt  of  good  ws^es  is  not  entitled  to  sue  as  a  pauper.^ 
And  a  man,  though  not  actually  in  the  possession  of  j^io,  yet, 
if  he  ihas  the  means  of  obtaining  the  money,  as,  for  instance, 
where  he  has  a  vested  interest  in  certain  property,  which  he 
can  dispose  of  for  more  than  j^io,  is  not  entitled  to  litigate 
pro  Deo}  If  on  the  return  day  of  the  Rule  no  cause  be 
shewn  to  the  contrary,  or  not  sufficient  cause,  then  it  is  made 
absolute,  from  which  moment  the  party  is  said  to  sue,  or 
defend,  as  a  pauper.  If  the  Court  should  hold  that  applicant 
is  not  a  pauper,  and  that  he  has  no  cause  on  the  merits,  he 
has  to  pay  the  costs  incurred  by  the  respondent  in  bringing 

^  v.  d«  linden,   3,  2,  5,   and  his  *  Sckneegans  vs.  Schneegans^  B.  for 

Jud.  Piac.,  I,  8,  10 ;  and  Afelckman  1876,  p.  9. 

▼s.  Curr^,  2  R.,  19.  *  Behrtns  vs.   Berg^  B.   for  1877, 

•  Re  Du  Plooyt  3  C.  T.   ii,  and  ^.i^^ivaidiShakofico'^.VdnNoordm, 

10  J.,  7.  I  C.  T.,  121. 

z  a 
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these  facts  to  the  knowledge  of  the  barrister  who  has  to 
certify,  or  to  the  Court* 

The  privilege  is  given  to  a  defendant  as  well  as  to  a 
plaintiff,  and  either  party  becoming  poor  during  the  progress 
of  a  suit  can  ask  for  leave  to  sue,  or  defend,  the  rest  of  the 
action  as  a  pauper:  either  party  becoming,  during  the  pro- 
gress of  his  cause,  able  to  pay  his  costs,  or  misbehaving 
himself  therein  by  any  vexatious  or  improper  conduct  or 
proceeding,  or  wilfully  delaying  the  cause,  can  be  deprived 
of  the  privilege  of  a  pauper  suitor.* 

A  person  who  has  received  permission  from  the  Supreme 
Court  to  sue  as  a  pauper  may,  in  the  absence  of  an  order  of 
the  Court  to  the  contrary,  commence  his  action  in  the  Circuit 
Court  without  special  permission  of  either  Court.^ 

Advocates,  or  attorneys,  are  to  take  no  fee  from  any 
person  admitted  to  sue,  or  defend,  as  a  pauper,  but  if  the 
pauper  is  awarded  his  costs  to  be  paid  by  his  opponent,  they 
are  entitled  to  the  usual  fees  and  costs  on  taxation.^ 

In  a  Pro  Deo  case,  where  the  Court  has  ordered  the 
amount  of  the  judgment  to  be  paid  to  the  Master,  in  trust 
for  a  minor,  it  is  in  the  discretion  of  the  Court,  where  die 
costs  of  the  action  have  not  been  recovered  from  the 
defendant,  to  order  the  plaintiff's  costs  to  come  out  of  such 
fund,  or  to  refuse  the  application.' 

Where  a  man  has  been  ordered  to  pay  costs  in  the  Court 
below,  he  cannot  appeal  to,  or  sue,  in  a  higher  Court  as  a 
pauper,  without  first  paying  these  costs ;  ^  or  give  security  for 
the  costs  of  appeal.* 

The  123rd,  124th,  128th,  and  129th  Rules  of  Court, 
relating  to  the  Poor  Fund,  are  practically  useless,  as  there 
is  no  such  fund  and  no  provision  made  for  creating  one. 
The  result  therefore  is  that,  though  a  person  obtains  leave 
to  sue^  or  defend,  as  a  pauper,  he  really  escapes  only  from 
paying  the  Court  fees  and  stamps  and  the  advocate's  and  the 
attorney's  fees.    All  other  expenses  he  must  pay  for,  unless 

«  Goliath  vs.  Keating,  7  J.,  52.  »  Afatthys  vs.  Hart,  B.  for  1876^ 

*  Rule  130.  p.  39, 

»  Philips   vs.    Hanau   and    Hoffa,  •  Coldtnan  vs.  Glass,  5  J.,  76. 

decided  in  1S70,  not  reported.  '  Hulpert  vs.    Castle  Mail  Packets 

*  Rule  127.  Co,,  6  J.,  26. 
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he  is  fortunate  enough  to  get  them  foregone  by  the  different 
parties  ;  for  instance,  the  Deputy  Sheriff's  charge  for  serving 
the  summons;  the  agent's  charge  for  serving  subpoenais  or 
notices  ;  the  witnesses'  expenses  for  their  attendance ;  adver« 
tising  in  the  newspapers  in  the  case  of  edictal  proceedings ; 
and  even  such  trivial  matters  as  the  postages  and  stationery. 
Frequently  these  extras  cause  heavy  items,  and  the  party  must 
simply  abandon  the  idea  of  an  action.  I  was  informed  by 
the  late  Mr.  Justice  Fitzpatrick  that,  while  he  was  Recorder 
at  King  William's  Town  before  its  annexation  to  this  Colony, 
there  was  a  "  Poor  Fund  "  for  pauper  suits,  created  by  fines 
and  certain  fees  of  each  case  tried  in  his  Court ;  and  that  on 
the  annexation,  the  balance  of  the  fund,  which  then  amounted 
to  ij.  9^.,  was  transmitted  to  the  Cape  Town  Treasury.  Can 
we,  politically,  now  call  this  a ''  sinking  fund,"  if  I  may  be 
permitted  to  make  what  may  almost  amount  to  a  poor  joke  ? 


Petition  to  sue  in/ormd  pauperis. 

To  the  Honourable  the  Judges 

of  the  Honourable  the  Supreme  Court  of  the  Colony  of  the  Cape  of 

Good  Hope. 
The  petition  oi  A.B.  of  ...  . 
Humbly  sheweth — 

1.  That  {fiere  briefly  set  forth  the  cause  of  actipn^  as  fpt  i»iftance)  your 
petitioner  was,  on  the  ....  day  of .  .  .  .  engaged  by  CD.  of .  .  .  .  to  be 
governess  to  his  children  at  the  farm  ....  in  the  district  of ....  at  a 
salary  of  ;£  .  •  .  .  sterling  per  annum  payable  monthly,  for  a  period  of  3 
years,  calculated  from  the  ....  day  of  ...  . 

2.  That  your  petitioner  duly  entered  on  her  duties  and,  from  time  to 
time,  as  her  monthly  salary  became  due,  requested  payment  thereof  but 
was  postponed  by  the  said  CD.,  who  always  gave,  as  an  excuse,  that  he 
had  no  ready  cjish  with  him  and  that  he  would  pay  her  when  next  he 
should  go  to  the  village. 

3.  That  your  petitioner,  in  constant  hope  of  being  paid,  continued  with 
her  duty  as  governess  until  the  ....  day  of  .  .  .  .,  a  period  of  9  months 
since  she  entered  on  her  engagements,  when  the  said  CD.,  without  any 
cause  whatever,  told  your  petitioner  her  services  were  no  longer  required, 
and  that  9he  might  leave  the  farm  on  the  first  opportunity. 

4.  That  your  petitioner  has  both  written  and  spoken  to  the  said  CD. 
about  his  conduct,  and  has  asked  him  for  a  reason  for  such  a  step,  but  he 
has  evaded  all  questions  and  neglected  to  answer  any  of  the  letters. 

5.  Your  petitioner  respectfully  submits  that  she  is  entided  to  sue  the 
said  CD.  for  the  arrear  salary  due  and  for  damage  for  the  unexpired 
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period  of  her  engagement ;  and  she  is  desirous  of  instituting  an  action 
against  the  said  CD.  for  recovering  the  sum  of  ;f  .  •  •»  being  the 
amount  equal  to  three  years'  salary,  but  she  is  poor  and  is  not  possessed 
of  property  to  the  amount  of  ;£  zo  sterling  in  vidue,  save  and  except  her 
wearing  appareL 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  allow  her  to  sue  in  formd  pauperis  the  said  CD.  for 
recovering  the  said  sum  of  ;^  ....  by  reason  of  his  breach  of  contract 
as  aforesaid ;  and  that  your  Lordships  may  further  be  pleased  to  assign  her 
an  advocate  and  an  attorney  to  act  for  her  in  the  s£ud  suit,  in  their 
respective  professional  capacities. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Ver^ication^ 


Affidavit  of  two  householders  in  support  of  the  foregoing, 

(Heading  of  case.) 

We,  £.F.  and  G.H.  of  ...  •  jointly  and  severally  make  oath  and  say 
that  we  are  householders  living  in  the  neighbourhood  of  the  said  A.  B.,  the 
plaintiff  in  this  case,  and  that  we  are  well  acquainted  with  her  and  know 
her  to  be  poor  and  not  possessed  of  property  to  the  amount  of  ;£io 
save  and  except  her  wearing  apparel. 

E.F. 
G.H, 

Sworn  by  both 
before  me,  at  Cape  Town 
this  «  •  •  .  day  of ...  . 
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SPOIJATION. 

Spoliation  is  a  remedy  borrowed  from  the  Canon  law  and, 
as  in  temporary  interdicts,  or  Rules  Nisi^  was  introduced  for 
the  purpose  of  meeting  a  case  of  emergency,  and  of  protect- 
ing a  person  in  his  property  where,  otherwise,  by  the  tedious 
process  of  an  action  at  law,  this  could  not  be  done  with 
the  same  speedy  result  and  satisfaction.  This  remedy  is 
alternately  called  a  "  mandament^'*  or  a  "  writ  of  spolie^'  or 
** spoliation''  It  is  a  mandament, because  it  is  really  an  order 
of  the  Court ;  and  it  is  a  writ,  because  the  order  sometimes 
takes  the  nature  of  a  writ  of  attachment  This  mandament, 
or  writ,  is  asked  for  where  a  person  has  been  forcibly,  or 
secretly,  dispossessed  or  deprived  of  his  property,  and  it  is 
necessary  or  expedient  that  he  should  be  immediately  rein- 
stated in  it  The  applicant  must  therefore  petition  the  Court, 
setting  forth  his  right  to  the  goods  or  property  he  is  forcibly, 
or  secretly,  dispossessed  of ;  and  must  state  under  what  cir- 
cumstances, and  when,  and  where,  and  how,  and  by  whom 
he  has  been  deprived  of  them,  and  what  is  the  reason  of  the 
urgency  of  his  application,  and  the  probable  or  immediate 
loss  he  anticipates ;  and,  if  he  moves  the  Court  ex  parte 
instead  of  giving  notice  of  motion,  he  must  conclude  with  a 
prayer  in  his  petition  to  be  reinstated  in  possession  of  the 
property,  goods  or  articles  he  has  been  so  unlawfully  deprived 
of.  The  rule  is  ^  Spoliatus  ante  omnia  est  restituendus "  .* 
therefore,  before  the  respondent  is  allowed  any  defence  on 
the  merits  to  such  an  order  or  rule^  he  must  first  reinstate 
the  applicant  in  his  possession  of  the  property  or  goods 
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taken  from  him.    Though  sometimes  the  application  is  by 
notice  of  motion,  it  is,  most  frequently,  ex  parte,  on  petition  ; 
but,  whichever  it  is,  it  is  sufficient,  if  the  Court  is  satisfied 
as  to  the  applicant's  primd  facie  right,  to  grant  a  peremptory 
order  of  restitution  of  the  goods  or  property  before  the 
respondent  can  be  allowed  to  enter  into  his  defence  on  the 
merits.     Of  course  the  respondent  is  heard  in  answer  to 
the  application,  but  sufficient  only  is  heard  to  shew  who  ought 
really  to  be  in  possession  of  the  property  or  articles,  &c., 
pending  a  settlement  of  the  dispute  about  them.     If  there 
is  an  admission  by  the  respondent,  or  if  he  cannot  deny  that 
he  did  deprive  the  applicant  of  the  possession,  it  is  no  use 
his  opposing  the  application,  and  he  had  better  proceed  with 
his  action  for  a  declaration  of  rights,  and  so  go  into  the  merits 
of  the  case.    At  first  sight  this  remedy  of  a  restitution  may 
seem  a  severe  or  an  unjust  one ;  but  it  is  not  so.     No  one 
has  a  right  forcibly,  or  secretly,  to  deprive  another  of  property 
bond  fide  in  his  possession.    When  once  this  is  allowed,  there 
will  be  no  security  against  the  villainy  of  dishonest  people, 
who  might  make  away  with  the  things  or  property  before 
an  action  regarding  them  can  be  decided.     It  is  easy  to  talk 
of  compensation,  but  this  is  frequently  useless ;  whereas,  if 
a   man   can    maintain   his   right  to  property  bond  fide  and 
lawfully  in  his  possession,  no  harm  is  done  to  the  respondent, 
who  may  still  be  able  to  establish  his  rights  to  them.    But 
the   Court  must  be  satisfied   from    the    petition  that    the 
applicant  has,  primd  facie,  a  bond  fide  lawful  possession  of 
the  property  or  of  the  articles  and  goods  at  the  time  of  the 
dispossession.     It  has  happened  that,  tYiough  primd  facie  \iie 
applicant,  on  the  day  of  the  order  being  given,  had  a  greater 
right  to  the  goods,  the  respondent  has  nevertheless  succeeded 
in  proving,  at  the  trial,  that  he,  and  not  the  applicant,  was 
really  entitled   to  them.     Of  course  if  any  loss  should  be 
sustained  by  either  party  by  reason  of  the  detention  of  the 
property,  or  of  the  goods,  he  has  his  remedy  in  ah  action  for 
damages. 

In  this  application  the  Court,  or  Judge,  may  either  make 
the  order  absolute  at  once ;  or  after  hearing  the  applicant 
ex  parte  may  refuse  it,  or  grant  it,  or  vary  it ;  and  may  also 
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order  the  parties  to  proceed  to  an  action,  or  not.^  If  no 
action  is  ordered,  and  the  order  is  not  made  perpetual,  either 
party  may  move  for  the  discharge  or  setting  aside  of  the 
order  ;  or  may  institute  an  action  for  a  declaration  of  rights. 
But  where  the  Court  has  fixed  no  time  for  either  party  to 
institute  an  action,  he  who  wishes  to  bring  it  must  do  so 
within  a  reasonable  time. 

Unless  the  Court  has  ordered  the  applicant  to  detain  the 
property,  goods  or  articles,  &c.,  pending  the  result  of  an 
action,  he  may  do  with  them  what  he  pleases ;  but  the  Court 
has  the  power  to  order  him  to  give  security  for  the  produc- 
tion of  the  articles,  &c.,  or  their  value,  at  the  termination  of 
the  suit,  should  he  be  condemned  in  the  action. 

Sometimes,  in  granting  the  order  for  restitution,  it  is 
accompanied  with  an  order  for  a  temporary  interdict ;  but 
this  is  only  in  case  there  is  reason  to  believe  that  the 
respondent  may  again  have  an  opportunity  to  remove  the 
articles,  or  otherwise  interfere  with  the  property,  before 
the  decision  of  the  action  ;  otherwise  ^  the  interdict  part  of 
the  order  is  unnecessary. 

Though  the  term  *^writ  of  spoliation"  is  most  usually 
used  with  us  in  speaking  of  this  remedy,  as  a  matter  of  fact 
the  order  given  by  the  Court  or  Judge  amounts  usually  to 
either  a  rule  nisi  or  an  interdict.  Still,  instead  of  ordering 
the  respondent  to  restore  to  the  applicant  his  property  by  a 
fixed  time,  the  Court  may  grant  a  writ  ordering  the  Sheriff 
to  attach  the  property  at  once,  and  either  to  place  applicant 
in  possession  thereof,  or  to  hold  it,  pending  the  result  of  an 
action,  or  till  the  further  order  of  the  Court' 

*  See  also  Connell  vs.  Factor  and  Viiliers,  3  M.,  341 ;  Swanepoel  ts. 
Lex,  6  C.  T.,  100.  v,d.  Hoever,  B.  for  1878,  p.  4 ;  Solomon 

*  V.  d.  Linden,  l,  13,  3 ;  and  Ibid,  vs.  Woift,  l  C.  T.,  224 ;  and  Benson 
3,  5,  4 ;  MeLaugklan  vs.  Delahunt,  vs.  Van  Wyk  and  another^  in  Septem- 
I  F.,  129 ;  Executor  of  Haupt  vs.  Di  ber,  1892. 
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Petition  for  Spoliation. 

To  get  back  sheep, 

(Usual  heading.) 
Humbly  sheweth — 

1.  That  your  petitioner  is  the  owner  of  the  farm  ....  situate  in  the 
district  of .  *  ^  .,  and  has  on  the  farm  several  flocks  of  sheep,  some  of  his 
own  breeding  and  others  bought  by  him  for  the  purpose  of  slaughter  and 
of  speculation. 

2.  That  across  this  farm  is  a  public  road  frequently  used  by  the  public. 

3.  That  CD.  of ....  is  a  transport-rider  and  also  buys  and  specu* 
lales  in  sheep ;  and  that  on  the .  •  •  .  day  of.  •  .  .,  at  a  public  auction 
held  at  the  farm  .  .  •  .,  in  the  said  district,  he  and  your  petitioner  bought 
sheep  to  the  number  of  about  3,000  each. 

4.  That  the  sheep  your  petitioner  bought  were  on  the  same  day 
removed  to  your  petitioner's  said  farm,  and  are  superior  in  fleece  and 
wool  to  those  bought  by  the  said  CD. 

5.  That,  on  the  day  thereafter,  your  petitioner  sold  to  the  said  CD« 
1,500  of  the  sheep  so  bought,  at  15^.  apiece,  on  condition  that  payment  be 
made  before  delivery,  and  he  exchanged  the  remaining  1,500  with  the 
said  CD.  for  three  spans  of  mules  and  three  wagons,  a  covered  cart  and 
a  pair  of  horses,  on  condition  that  these  were  delivered  to  him  af  his  said 
faxm  within  fourteen  days  thereafter,  and  that  the  sheep  so  exchanged 
remain  on  the  said  farm  for  a  month  to  rest. 

6.  That  two  days  after  the  said  sale,  viz.  on  the ....  day  of  ...  • 
the  sheep  bought  by  the  said  CD.  at  the  said  sale  were  driven  about  loa 
yards  from  the  said  public  road,  across  your  petitioner's  said  farm,  in 
three  flocks,  at  distances  of  about  1,000  ysuxls  from  each  other,  each  flock 
being  in  charge  of  two  herds. 

7.  That  while  so  driving  the  sheep,  and  towards  nightfall,  they  got 
mixed  with  some  of  the  said  sheep  bought  by  your  petitioner,  and,  owing 
to  darkness  setting  in,  it  was  impossible  to  separate  them  all  that  even* 
ing,  and  he  told  the  herds  of  CD.  not  to  move  their  sheep  next  morning 
till  his  arrival,  to  which  they  agreed.  The  next  morning,  early,  your 
petitioner  had  the  remainder  of  his  flock  counted,  and  found  that  405  of 
his  said  flock  were  missing.  He  therefore  at  once  proceeded  to  the  spot 
where  he  left  the  sheep  of  the  said  CD.  the  previous  evening  and  found 
them  gone ;  and,  upon  following  up  the  spoor  he  overtook  them,  about 
twelve  miles  distant,  upon  the  public  road  across  the  farm  ....  belonging 
to  £.F.  Upon  remonstrating  with  the  herds  for  removing  their  sheep 
before  his  own  were  counted  out  or  separated,  they  replied  that  they  did 
so  upon  the  order  of  the  said  CD.  who  passed  them  about  midnight^ 
and  who,  when  they  told  him  of  the  accidental  mixing  of  the  sheep,  said 
it  did  not  matter  as  he  had  bought  all  your  petitioner's  sheep.  Your 
petitioner  therefore  made  an  eflbrt  to  separate  his  own  sheep  from  the 
others,  but  the  herds  would  not  permit  him  and  prevented  him.  Your 
petitioner  says  further  that  his  sheep  are  easily  distinguished  from  those 
of  the  said  CD.,  because  of  their  superiority ;  and  from  your  petitioner's 
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knowledge  of  judging  of  the  number  of  sheep  in  flocks,  he  has  every 
reason  to  believe  that  the  whole  of  the  said  405  sheep  which  he  missed 
from  his  own  flock  are  among  the  sheep  of  the  said  CD. 

8.  As  the  sheep  were  being  driven  towards  the  Cape  Town  market^ 
your  petitioner  has  every  reason  to  believe  that  they  will  be  sold  to  the 
botchers  (especially  your  petitioner's  sheep  which  are  more  fit  for 
slangfater  and  to  be  slaughtered),  before  an  action  can  be  instituted  for 
their  restitution ;  and  your  petitioner  further  says  that  none  of  the  con- 
ditions upon  which  he  sold  some  and  exchanged  the  other  sheep  have 
been  fulfilled ;  and  that  unless  an  order  be  given  re-investing  him  with 
the  possession  of  the  sheep,  he  would  be  a  serious  loser. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  grant  a  peremptory  order  on  the  said  CD.,  or  on  his  herds,  or 
on  any  one  who  may  be  in  possession  of  them,  immediately  to  restore  to, 
and  put  your  petitioner  in  possession  of  the  said  sheep  so  unlawfully  and 
secretly  taken  and  detained  by  the  said  CD.,  or  his  herds,  or  by  his 
orders ;  or  to  grant  to  your  petitioner  such  further  or  other  relief  in  the 
premises  as  your  Lordships  shall  think  fit. 

And  your  petitioner  as  in  duty  bound  will  ever  pray, 

{Affidavit  of  Verification^ 


Another  Form. 

To  be  re-invested  in  a  building* 

(Usual  heading.) 
Humbly  sheweth — 

1.  That  your  petitioner  is  the  lessee  of  the  building  called  .  .  •  •  situate 
in  this  town,  by  virtue  of  the  lease  bearing  date  the  ....  day  of  •  •  .  ., 
hereunto  annexed,  with  CD.,  the  owner  of  the  property. 

2.  That  your  petitioner  carries  on  a  ...  .  factory  in  the  said  building, 
and  it  is  necessary  that  operations  be  constantly  watched  and  the  heating 
apparatus  be  continually  varied  according  to  the  degree  of  heat  required 
in  the  several  stages  of  the  processes ;  and  therefore  any  stoppages  in  the 
work,  or  interference  therewith,  would  necessarily  be  detrimental  and 
cause  serious  injury. 

3.  That  the  said  CD.,  this  morning,  while  the  engine-driver  and  the 
chief  overseer  of  the  works  were  the  only  persons  in  the  building,  entered 
the  firont  door  and  locked  all  doors  and  took  possession  of  the  keys,  and 
placed  several  persons  inside  the  outer  doors  to  prevent  any  one  coming 
in ;  and  ordered  the  engine-driver  to  put  out  his  fires  and  ordered  the 
overseer  to  leave  the  building  at  once,  which,  though  they  at  first  refused, 
they  were  forced  to  obey  through  threats  oif  violence  being  held  out  to 
them.  No  reason  for  this  step  was  assigned  by  the  said  CD.  beyond  his 
allegations  to  the  overseer  that  his  rent  is  largely  in  arrears,  and  that  as 
he  saw  no  chance  of  getting  paid  sooner,  he  would  have  his  revenge. 

4.  That  about ....  men  and  women  are  daily  employed  in  the  said 
fiEu:tory ;  and  this  act  on  the  part  of  the  said  CD.  is  causing  very  serious 
injiuy,  loss  and  expense  to  your  petitioner. 
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Wherefore  yotir  petitioner  prays  that  your  Lordships  will  be  pleased 
to  grant  an  order  compelling  the  said  CD.  forthwith  to  quit  the  said 
building  with  his  men,  and  to  give  up  the  keys  thereof  to  your  petitioner, 
so  as  to  enable  your  petitioner  with  all  his  workmen  immediately  to  take 
free  and  undisturbed  possession  of  the  said  building ;  or  to  order  a  writ 
to  issue  directed  to  the  High  Sheriff  forthwith  to  eject  all  the  men  from 
the  building  and,  if  necessary,  to  take  forcible  possession  thereof;  and  to 
reinstate  your  petitioner  in  the  possession  of  the  building ;  or  to  grant 
your  petitioner  such  further  or  other  relief  in  the  premises  as  to  your 
Lordships  may  seem  meet. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{^Affidavit  of  Verification^ 
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CHAPTER  XIX. 

MonoNa 

A  MOTION  is  an  application  from  the  Bar,  either  mero  motu, 
as  where,  from  the  urgency  or  unexpectedness  of  a  matter,  it 
has  become  necessary  for  counsel,  without  notice  or  petition, 
to  ask  the  Court  for  information  or  directions,  or  a  ruling,  or 
an  indulgence ;  or  it  is  made  by  petition  upon  an  ex  parte 
application ;  or  it  is  made  after  due  notice  thereof  to  the 
opposite  party. 

An  ex  parte  application  should  be  by  petition  to  the 
Court,  and  is  one  where  either  the  petitioner  only,  and  no  one 
else,  is  concerned,  as,  for  instance,  one  by  which  the  rights  of 
others  or  of  third  parties  cannot  be  affected ;  or  where,  in  cases 
of  emergency,  no  notice  has  been  or  can  be  given  or  is  ex- 
pedient to  be  given  to  the  other  party,  till  a  temporary  order 
for  relief  can  be  obtained. 

In  Holland  all  applications  to  the  Court  must  be  either 
by  Summons  or  by  Petition.  The  practice  of  serving  notices 
of  motion  is  not  in  force  there,  but  was  derived  by  us  from 
JEngland,  and  was  only  really  introduced  here  since  the 
establishment  of  the  present  Supreme  Court.  With  us, 
wherever  we  have  no  law  or  a  Rule  of  Court  on  the  subject^ 
we  cannot  serve  a  Notice,  but  must  proceed  by  Summons  or 
by  Petition,  though  sometimes,  in  cases  of  urgency,  the  Court, 
will  waive  this  strict  requirement.  But  whatever  process  the 
Legislature  or  a  Rule  of  Court  has  declared,  we  must  follow. 
Thus,  to  compel  an  executor  to  file  an  account  of  his  adminis- 
tration, he  must  be  summoned;  while  to  compel  a  trustee  of 
an  insolvent  estate  to  file  an  account  of  his  administration, 
he  must  be  served  with  a  notice  of  motion. 
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The  first  thing  therefore  to  ascertain  is  whether  by  any 
local  law,  or  rule,  or  long  established  practice,  we  must,  in 
the  particular  steps  to  be  taken,  do  so  by  notice  of  motion  or 
not :  if  not,  then  we  follow  the  Dutch  practice,  and  begin, 
according  to  the  circumstances  of  the  case,  either  by  Summons 
or  by  Petition  ; — by  Summons  where  any  future  or  permanent 
rights  are  to  be  ascertained  or  settled ;  by  Petition  where 
any  temporary,  or  interlocutory,  or  purely  ex  parte^  matter 
only  is  concerned 

The  first  Rule  of  Court  we  have  on  the  subject  is  the  6th, 
which  says  that — 

*' All  motions^  or  special  applications  to  the  Court,  shall  be  supported  by 
^'  affidavits  of  the  fkcts,  or  circumstances,  upon  which  the  same  are  made." 

The  next  Rule  is  the  41st,  which  says  that — 

^'  All  memorials,  petitions,  and  special  applications  to  this  Court  shall  be 
brought  before  the  Court  by  motion^  in  manner  appointed  for  motions 
by  the  6th  Rule  of  this  Court." 


Now  the  words  "  in  manner  appointed  for  motions,"  &c,  mean 
that  "  all  memorials,"  &c.,  must  be  "  supported  by  affidavits 
"of  the  facts,"  &c. ;  but  in  the  Chapter  on  "Affidavits"  I 
have  pointed  out  that,  instead  of  making  an  affidavit  that 
would  only  be  a  repetition  of  a  petition,  a  common  practice, 
sanctioned  by  the  Court,  has  been  introduced  of  making  an 
affidavit  of  verification  at  the  foot  of  the  Memorial  or  Petition. 

In  the  matter  of  Bourhill^  the  Court  intimated  that  for 
the  future  all  petitions  affecting  minors'  moneys  with  the 
Master  should,  before  presentment  to  the  Court,  be  sub- 
mitted to  the  Master  for  his  report  thereon.  So  also  sub- 
sequently in  another  matter,  where  the  petitioner  applied  for 
leave  to  make  certain  amendments  to  a  deed  in  the  Deeds 
Registry  Office,  the  Court  intimated  that  the  precedent  in 
Bourhilts  case  should  be  followed,  and  the  Registrar  of  Deeds' 
Report  on  the  petition  be  obtained  before  its  presentment  to 
the  Court* 

No  time  is  specified  for  the  return  day  of  any  notice  of 
motion  where  the  parties  have  not  yet  appeared  by  their 

*  2  C.  T.,  147.  case,    re    CopeiatuPs    Liquidator    vs. 

'  See  also  a  similar  order  in  a  later      CoUman^  9  J.,  229. 
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attorneys.  All  that  is  required  is  a  ''  reasonable  time/'  which 
must  be  judged  of  according  to  the  nature  of  the  application, 
and  the  distance  of  the  respondent's  residence  or  place  of 
business  from  the  Court,  and  his  means  of  communication  ; 
but  this  time  may,  according  to  the  circumstances  of  each 
case,  be  extended  by  the  Court  upon  the  application  of  either 
party.  But  when  once  the  parties  have  appeared  in  Court 
by  their  respective  attorneys,  48  hours'  previous  notice  is 
required  of  every  notice  of  motion,  except  in  cases  of  great 
urgency  when  the  Court  is  satisfied  there  should  be  no  delay.^ 
Thus,  for  instance,  in  the  cases  of  Hoeftman  vs.  Meyer  in 
1876,  and  Sidman  vs.  McLaughlin  in  1879  (neither  of  which 
is  reported),  the  Court  held  two  hours'  notice  sufficient  for 
the  application  to  have  certain  witnesses  examined  de  bene 
esse^  who  were  on  the  point  of  leaving,  in  the  one  case  for 
foreign  ports,  and  in  the  other  for  the  seat  of  the  then 
Colonial  war.  But  in  the  case  of  a  discharge  from  arrest 
only  24  hours'  notice  is  required.* 

Every  notice  of  motion  to  the  Court  must  specify  its 
object,^  and  the  facts  or  circumstances  in  support  thereof 
should  be  set  forth  in  an  affidavit^  A  copy  of  the  affidavit 
should  be  served  together  with  a  copy  of  the  notice ;  and  when 
the  affidavit  is  not  so  served,  it  shall  not  be  used  without  the 
special  order  of  the  Court ;  also  a  copy  of  such  notice  shall 
be  filed  with  the  Registrar  before  noon  on  the  day  before  the 
application.^ 

The  notice  must  furthermore  state  the  names  of  the 
parties,  and  the  day  and  Court  on  which  and  where  the  motion 
is  to  be  made,  or  before  what  Judge.  A  notice  may  contain 
several  objects,  and  must  be  addressed  to  the  party,  or,  when 
he  has  appeared  by  his  attorney,  to  such  attorney.  When 
the  parties  have  appeared  by  their  attorneys,  all  further 
notices  and  affidavits  must  be  served  on  such  attorneys  before 
six  o'clock  at  night,  unless  otherwise  specially  ordered  by  the 
Court.* 

^  'Rviiti^TiXingys.PMiert  Hodgson  334. 
^  Co,y  B.    for   1879,    p.   117;    and  *  Rule  147. 

Gamble     vs.     Sauery    decided     12th  ^  Rule  6. 

December,  1890,  not  reported.  '  Roles  41,  245  and  258. 

*  Rule  135,  and  re  Hdman^  4  J.,  '  Rule  17. 
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If  the  Court  should  think  that  the  matter  can  better  be 
heard  on  an  action  than  on  a  motion,  it  may  order  an  action 
to  be  brought)  and  the  notice  of  motion  already  given  will 
stand  in  the  place  of  a  summons. 

If  the  party  who  has  given  notice  of  motion  fails  to  appear, 
the  other  party  served  and  appearing  is  entitled  to  his  costs  ; 
but  a  party  served,  who  is  not  bound  to  appear  because  of  the 
apparent  defect  of  the  notice,  but  does  so,  is  not  entitled  to 
his  costs,  except  where  there  is  no  jurisdiction,  in  which  case 
he  may  inform  the  Court  of  the  absence  of  jurisdiction.^ 

Besides  these  general  remarks  on  Motions,  there  are  also 
motions  on  special  subjects,  such  as  Arrests,  Appeals,  Writs^ 
In  formd  pauperis^  &c,  regarding  which  see  those  Chapters. 


Form  of  notice  of  motion. 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.,  Applicant, 

and 
CD.,  Respondent. 

Sir, — ^Take  notice  that  application  will  be  made  on  behalf  of  A.B. 
the  above  applicant  to  this  Honourable  Court  on  the  ....  day  of  .  .  .  . 
at  ten  o'clock  in  the  forenoon,  at  which  time  you  will  be  required, to  shew 
cause  if  any  {here  specify  the  object  of  the  notice,  for  instance)  why  an 
order  shall  not  issue  from  this  Honourable  Court  compelling  you  to 
attend  before  ....  of  this  city,  Barrister-at-Law,  a  Commissioner 
appointed  for  that  purpose  by  the  Court  of  Queen's  Bench  in  England, 
and  there  and  then  to  give  your  evidence  and  to  answer  all  such  lawful 
questions  as  shall  be  put  to  you  in  a  cause  now  pending  in  the  Court  of 
Queen's  Bench  between  the  said  A.B.  and  one  £.F.  as  to  certain 
subterranean  rights  passing  through  their  properties  at ....  in  England ; 
or  why  this  Honourable  Court  shall  not  authorise  and  allow  the  said 
applicant  to  issue  a  subpoena  for  your  attendance  before  the  said  Com- 
missioner, and  to  shew  cause  also  why  you  shall  not  be  ordered  to  pay 
the  costs  of  this  application. 

Dated  at  Cape  Town  this  ....  day  of ...  . 

Yours,  &c. 

To  CD.  

of ...  .  Applicant's  Attorney, 

the  above  Respondent. 

{For  such  an  order  see  Chapter  20,  Victoria  22,  §  i  of  April,  1859,  <'^*^^ 
motion  to  the  Supreme  Court  on  i^th  March,  1876,  re  Dunlop  and  others 
vs.  Hamilton,  not  reported.) 

*  JBeny  vs.  Exchange  Trading  Co.,      Great  Northern    Committee  vi,  Imtt^ 
L.R.,   I    Q.B.D.   77;    Danbuny  vs.       I  L.R.,  2  Q.B.D.  284. 
ShuUleufortX  L.R.    i,    Ex.    D.    53; 
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Form  of  affidavit  in  support. 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Bfetween  A.B.,  Applicant, 

and 
CD.,  Respondent. 

I,  A.B.  of ...  .  the  above  applicant,  merchant,  make  oath  and  say 
{here  briefly  and  explicitly  give  the  facts  or  circumstances  relied  on;  for 
instance) : — 

1.  That  there  is  a  suit  pending  in  the  Court  of  Queen's  Bench  in 
England  between  £.F.  and  myself  as  to  certain  subterranean  rights 
passing  through  our  properties  at  ....  in  England. 

2.  That  a  Commission  has  been  sent  out  by  the  said  Court  to  Mr. 
Advocate  •  •  .  .  of  this  city  to  take  the  evidence  of  the  said  CD.,  the 
respondent,  who  is  a  civil  and  hydraulic  engineer,  and  is  now  practising 
as  such  in  this  city. 

3.  That  the  said  CD.  is  fully  cognizant  of  the  questions  at  issue 
between  the  said  E.F.  and  myself,  and  is  a  material  witness  on  my 
l)ehal^  but  upon  application  to  him  he  has  declined  to  give  evidence. 

4.  That  the  only  means  I  have  of  compelling  the  said  CD.  to  give 
evidence  before  the  said  Commissioner  is  to  obtain  an  order  to  that  effect 
from  this  Honourable  Court,  or  for  leave  to  issue  a  subpoena  for  his 
attendance. 

5.  That  the  said  Commission  is  returnable  on  the  ....  day  of  .  •  .  ., 
and  that  I  cannot  safely  go  to  trial  without  the  evidence  of  the  said  CD. 

A.B. 
Sworn  before  me,  &c. 


2    A 
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CHAPTER   XX. 

APPIDAVITa 

An  affidavit  means  a  solemn  assurance  of  a  fact  known  to 
the  person  who  states  it,  and  sworn  to  as  his  statement 
before  some  person  in  authority,  such  as  a  Judge,  or  a 
Magistrate,  or  a  Justice  of  the  Peace,  or  a  Commissioner  of 
the  Court.  Affidavits  were  not  used  in  practice  in  the  Courts 
of  Holland ;  their  introduction  is  from  the  English  practice, 
and  their  origin  arose  in  this  way.  Whenever,  for  whatever 
reason,  a  witness  could  not  be  examined  vivd  voce,  a  Com- 
mission was  issued  to  take  his  evidence  and  reduce  it  to 
writing,  and  this  statement  was  used  at  the  trial  as  his 
evidence.  In  course  of  time  the  Commissioner  came  to 
take  the  evidence,  not  by  order  of  a  Judge  or  Court,  but 
at  the  request  of  either  party  to  the  suit ;  and  this  course, 
being  found  convenient,  was  generally  adopted  and  followed 
in  England.  In  this  Colony,  since  the  establishment  of  the 
Supreme  Court  in  place  of  the  old  Court  of  Justice  and  the 
appointment  of  Judges  to  the  Court  from  among  barristers 
in  the  United  Kingdom,  the  use  of  affidavits,  especially  in 
provisional  sentence  cases,  and  on  motions,  was  found  to  be 
convenient ;  and  they  were  gradually  adopted  in  our  practice, 
and  are  now  also  recognised  by  the  Legislature.  We  there- 
fore follow  the  English  law  and  practice  as  to  the  form  and 
requisites  of  an  affidavit  with  such  decisions  as  our  own 
Courts  have  given  on  the  subject. 

For  any  false  statement  in  an  affidavit,  the  party  swearing 
to  it  is  liable  to  be  prosecuted  and  punished  for  perjury  in 
the  same  way  as  in  vivd  voce  evidence.     The  punishment  for 
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perjury,  fonnerly,  was  death,  but,  by  custom,  it  has  now 
become  discretionary  for  a  Judge  to  pass  any  sentence  short 
of  death. 

Formerly  affidavits  were  drawn  in  the  third  person.  In 
this  the  old  English  practice  was  followed.  The  constant 
repetition  of  "  And  this  deponent  further  saith,"  where  the 
simple  words  "  I  say  "  would  suffice,  became  very  monotonous. 
The  first  person  to  break  this  rule  in  the  Colony  was  a 
former  Attorney-General,  the  late  Mr.  Porter,  who,  in  1856, 
having  to  -make  an  affidavit  in  the  insolvent  estate  of  Home, 
Eager  &  Co.,  began  it  by  saying,  "  That  for  the  purpose  of 
better  explaining  these  matters  I  speak  in  the  first,  instead 
of  in  the  third,  person."  But  no  one  continued  the  convenient 
change  started  by  Mr.  Porter,  except  that  from  the  time  of 
my  admission  long  after,  as  attorney,  I  followed  his  example 
in  all  affidavits  I  drew.  The  practice  may  now  be  said  to 
have  become  customary,  and  is  general.  In  England  the 
custom  of  drawing  affidavits  in  the  third  person  dates  far 
back,  but  from  1875  they  had  to  be  drawn  in  the  first  person. 
We  have  no  imperative  rule  on  the  subject,  but  from  the 
Form  No.  2,  given  under  Rule  333  c,  which  is  in  the  first 
person,  we  may  conclude  that  the  Court  prefers  the  modem 
practice. 

An  affidavit  should  be  divided  into  paragraphs ;  and 
every  paragraph  should  be  numbered  consecutively,  and 
contain  a  distinct  allegation  of  fact,  and  should,  as  nearly 
as  possible,  be  confined  to  a  distinct  portion  of  the  subject 

An  affidavit  should  contain  no  opinion  of  the  deponent, 
nor  inferences,  but  only  the  bare  facts ;  and  the  facts  should 
be,  not  from  information  received,  but  such  as  he  is  able,  of 
his  own  knowledge,  to  prove  ;  except  in  interlocutory  motions 
on  which  statements  as  to  his  belief,  with  the  grounds  thereof^ 
may  be  admitted.  For  instance,  not  in  final  matters,  but  in 
temporary  applications,  a  man  may  say:  "I  have  been  in- 
formed by  ....  of  ...  .,  that "  {here  giving  thejaci),  "  which 
information  I  verily  believe  to  be  true  ; "  or,  "  I  annex  hereto 
a  telegram  received  from  ....  of  ...  .,  which  information  I 
believe  to  be  true."  This,  although  not  conclusive  evidence 
of  the  fact  sworn  to,  entitles  the  affidavit  to  some  credit  in 

2  A  2 
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the  absence  of  a  contrary  affidavit^  The  object  of  this 
latitude  in  allowing  a  person  to  swear  as  to  his  belief  of 
certain  facts  is  to  grant  temporary  relief  in  the  absence  of 
better  or  more  positive  evidence ;  but  iti  the  final  considera- 
tion of  the  matter  this  "belief"  statement  must  be  confirmed 
by  the  usual  rule  of  the  "best  evidence."  Of  course,  if  a 
vague  statement  is  made,  the  aflSdavit  can  be  refused,  or  the 
person  can  be  compelled  to  give  the  "  grounds  of  his  belief." 
But  evidence  on  information  as  to  belief  is  not  admissible 
upon  a  motion  which,  though  temporary  or  interlocutory  in 
form,  finally  decides  the  rights  of  the  parties.^ 

An  affidavit  should  not  unnecessarily  set  forth  matters  of 
hearsay,  or  any  argumentative  or  irrelevant  matter :  else  the 
'Court  can  order  it  to  be  taken  off*  the  file.  So  also  can  a 
scandalous  affidavit  be  refused  by  the  Court ;  or,  if  filed,  be 
ordered  to  be  taken  off"  the  file  ;  or  the  scandalous  matter 
tnay  be  ordered  to  be  expunged.^ 

An  affidavit  should  be  on  foolscap  paper,  written  book- 
-vvise,  with  a  proper  margin,  and  be  intituled  with  the  name 
of  the  Court  and  the  name  of  the  case  in  which  it  is  to  be 
used :  that  is,  the  heading  of  the  affidavit  should  state  the 
Court  in  which  it  is  to  be  used  and  the  names  of  the  parties 
to  the  proceedings  ;  and  it  must  be  sworn  to  before  a  person 
having  authority  to  administer  such  oath.  It  must  contain 
the  jurat;  that  is,  the  date  and  place,  when  and  where  it 
was  sworn  to,  and  before  whom ;  and  this  must  be  at  the 
foot  thereof.  It  must  contain  no  prayer : — ^petitions  only 
should  conclude  with  a  prayer.  All  interlineations,  altera- 
tions, or  erasures  should  be  duly  authenticated  by  the  party 
swearing  to  the  affidavit  as  well  as  by  the  party  before  whom 
it  is  sworn,  by  their  putting  their  initials  in  the  margin  of 
the  affidavit  opposite  to  the  words  inserted  or  struck  out 
But  a  more  safe  course  would  be,  as  required  by  the  Privy 
Council  practice,  for  the  words  interlineated,  altered,  or 
erased  to  be  mentioned  in  the  margin  of  the  affidavit,  e.g., 
**  the  words  x  y  z  are  inserted  in  line  .  .  .  between  the  words 

*  Maion  vs.  Ilayter,  3  Jur.,  769.  •  Clarkwdl  vs.  Jameson^   39  L.T. 

«  Gilbert  vs.   Endear,    L.   Rep.   9,       31  ;  Danieirs  Chan.  Prac.,  296. 
Ch.  Div.  259,  39  L.  T.,  404. 
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d  e  f  and  the  words  a  b  c ;  or,  the  words  p  q  r  are  erased 
in  line  .  .  •  .,  &c."  And  all  schedules  or  annexures  to  an 
affidavit  should  be  distinctly  marked,  and  be  described  by 
that  mark^  and  be  also  authenticated  by  the  party  before 
whom  the  affidavit  is  sworn,  by  his  writing  on  it  something 
like  this  : — "  This  is  the  annexure  '  A '  (or  *  B  *)  referred  to 
"in  the  foregoing  affidavit;"  or,  more  specifically,  "This 
"document  *A'  is  the  document  marked  'A'  referred  to  in 
"  paragraph  ....  of  the  affidavit  dated  ....  day  of  .  .  .  ., 
"sworn  before  me  this  ....  day  of  .  .  .  .,"  and  then  by 
putting  his  initials  thereto.  If  there  are  two  or  more 
deponents,  the  affidavit  should  state  whether  all  swear  to 
the  same  facts;  thus,  "they  jointly  and  severally  make 
"oath  and  say:"  but  if  all  swear  to  one  fact  and  some 
only  to  other  facts,  it  should  clearly  appear  from  the  affidavit 
to  which  set  of  facts  all,  or  some  of  them  only,  swear ;  thus 
"A,  B,  C,  and  D  jointly  and  severally  swear  as  follows 
"  {here  stating  what  they  swear  to\  and  B,  for  himself,  swears 
"  as  follows  {here  stating  the  fact)y  and  the  said  A,  with  D, 
"  swear  as  follows  {here  stating  the  fact)"  A  joint  affidavit 
not  only  saves  expense,  but  sometimes  certain  facts  can  best  be 
explained  by  a  joint  affidavit,  though,  in  one  or  two  particulars, 
one  of  the  parties  alone  can  swear  to  a  fact. 

Affidavits  should  not  be  unnecessarily  multiplied ;  there- 
fore, where  two  or  more  persons  have  to  swear  to  the  same 
facts,  they  should,  when  possible,  make  a  joint  affidavit ;  not 
that  the  Court  will  refuse  to  admit  separate  affidavits,  but 
that  it  is  in  the  discretion  of  the  taxing  officer  to  disallow 
them  in  the  taxation  of  costs.  In  the  case  of  two  or  more 
persons  swearing  to  the  affidavit  at  the  same  time  and  before 
the  same  officer,  it  is  sufficient  if  the  form  of  the  jurat  usual 
in  the  case  of  one  person  is  used.  Sometimes  the  form  is  : — 
"Sworn  by  all  the  above-named  deponents."  But  if  they 
swear  at  different  times,  or  before  different  officers,  Hie  jurat 
should  say  so,  or  there  should  be  several  jurats. 

It  is  not  necessary  that  the  officer  before  whom  the 
affidavit  is  sworn  should  see  it  signed  or  know  its  contents, 
but  he  has  a  right  to  ascertain  for  himself,  if  he  chooses,  in 
case  of  any  suspicion,  or  where  the  persons  are  illiterate  or 
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very  young,  that  they  understand  the  contents  of  the  affidavit 
and  know  what  they  are  swearing  to.^ 

Any  person  competent  to  give  evidence  in  a  Court  of  law 
can  swear  to  an  affidavit. 

The  oath  to  be  administered  to  a  person  swearing  to  an 
affidavit  usually  is  in  this  form : — "  You  swear  to  the  truth 
"  of  this  affidavit  ? — Say,  '  So  help  me,  God.' "  If  the  person 
swears  accordingly,  he  is  then  asked  whether  the  signature 
at  the  foot  of  the  affidavit  is  his.  There  is,  however,  no 
definite  form  of  words  for  an  affidavit  oath  as  there  is  for 
vivd  voce  evidence  in  a  Court  of  law :  it  is  sufficient,  there* 
fore,  if  the  party,  by  his  answer  or  conduct,  implies  the  truth 
of  the  affidavit. 

Each  person  can  take  the  form  of  the  oath  according  to 
his  custom  or  his  religious  belief,  or  in  whatever  way  he  con- 
siders most  binding.  Some  hold  up  the  right  hand,  or  the 
four  fingers  of  the  right  hand,  as  the  Scotch  do  ;  others  put 
up  the  two  first  fingers  of  the  right  hand,  as  most  Colonial- 
bom  men  and  women  do.  The  Registrars  and  the  Clerks  of 
the  Courts  are  quite  used  to  saying:  "Steek  op  jou  twee 
"  voor  vingers."  Englishmen  kiss  the  outside  of  the  Bible ; 
English  ladies  the  inside  of  the  New  Testament  In  a  Con- 
stitution of  Justinian*  we  have  the  ceremony  of  touching  the 
Scriptures  as  one  of  the  forms  of  swearing.^  The  Jews  keep 
their  heads  covered  by  putting  their  hats  on,  and  some  of 
them,  in  addition,  put  the  right  hand  on  the  Pentateuch. 
The  Malays  repeat,  after  their  priest,  a  certain  form  of  words 
which  are  said  to  be  Arabic,  and  which  written  phonetically 
would  spell  "  Annalakallumsahaia,  Wallah,  Belah,  ToUah." 
The  first  of  these  words  is  rarely  given  here  in  the  original, 
but  in  Dutch,  viz.,  "  Jy  moet  de  waarheid  spreek,"  f>.,  "  You 
"  must  speak  the  truth  ; "  the  second  word  means  "  truly,'*  the 
two  others  "  by  God."  The  Chinese  drop  a  saucer.  A  sect 
in  India,  I  forget  which,  twist  a  cow's  tail.  In  the  Mosaic 
period  the  words  were :  "  Put,  I  pray  thee,  thy  hand  Under 
"  my  thigh."  *  Some  people  keep  their  gloves  on  when  they 
take  an  oath  ;  others,  more  reverent,  take  off  the  glove  of  the 

*  Daniell's  Chan.  Prac,  792.  '  C.  4,  i,  12,  5. 

■  A.D.  529.  *  Gen,  xxiv.  2  and  3. 
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right  hand.  Some  are  in  earnest  about  an  oath ;  others  are 
irreverent,  callous,  and  indifferent.  But  all  these  forms  or 
ceremonies,  whether  observed  or  not,  have  nothing  whatever 
to  do  with  the  oath  itself,  which  simply  consists  in  the  party's 
assent  of  truth.  If,  for  instance,  a  Malay  man  should  choose 
to  discard  the  presence  of  his  priest  and  swear,  whether  in  a 
Court  of  law  or  to  an  affidavit,  in  the  same  form  as  any  one 
of  the  other  persons  above-named,  or  unlike  any  of  them,  or 
observe  no  form  whatever,  his  oath  would  be  perfectly  good 
and  binding  on  him,  and  he  can  be  punished  if  his  affidavit,  or 
evidence,  is  false.  So  also  if  the  administrator  of  the  oath,  in 
the  usual  way,  administers  the  oath  to  the  witness,  or  deponent, 
who  does  not  object  at  the  time  to  the  form,  or  words,  used, 
the  latter  cannot  afterwards  claim  exemption  from  responsi- 
bility on  the  ground  that  the  form  or  the  words  used  were  not 
according  to  his  custom  of  taking  an  oath,  and  he  would  be 
liable  to  punishment  for  perjury  were  he  to  swear  falsely.^ 

There  are  some  people  who,  on  account  of  their  religious 
belief,  or  on  conscientious  grounds,  refuse  to  take  an  oath  ; 
such  as  the  Moravians,  Quakers,  Separatists,  and  others  ;  and 
they  do  so  on  the  ground  of  the  words  in  Scripture,  "  Swear 
not  at  aW^  They  maintain  that,  whether  under  oath  or  not,  a 
man  should  always  speak  the  truth,  and  that  he  must  be 
a  very  bad  man  indeed  who  has  to  take  an  oath  in  order  to 
compel  him  to  speak  the  truth. 

Courts  of  law  had  formerly  no  power  to  dispense  with 
the  necessity  for  an  oath,  or  to  accept  any  other  statement  in 
lieu  of  it,  and  they  were  compelled  to  commit  for  contempt 
of  Court  all  those  who  refused  to  be  sworn.  To  meet  the 
scruples  of  such  people  the  Legislatures,  in  England  and 
here,  have  come  to  their  aid  by  allowing  them  to  "  affirm  " 
or  "declare"  that  they  will  speak  the  truth.  The  original 
reason  of  the  necessity  for  an  oath  was  not  in  order  to  punish 
one  for  perjury,  for  the  law  might  have  assigned  a  punishment 
to  every  kind  of  false  testimony,  but  it  was  thought  that  by 
the  witness  calling  the  Supreme  Being  to  his  aid  to  speak  the 
truth,  it  would  have  a  more  deterrent  effect  on  him  from 
telling  a  lie. 

»  Consult  **  Taylor  on  Evidence,"  Vol.  2,  §  1255. 
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Persons  who  say  that  an  oath  has  no  binding  effect  on 
them  are  not  necessarily  Atheists,  nor  do  they  say  so  on 
sacrilegious  grounds ;  but  some  conscientiously  say  so  because 
of  their  conviction  that,  if  a  man  wishes  to  swear  falsely,  an 
oath  will  not  restrain  him,  nor  the  fear  of  punishment ;  while 
others,  no  doubt,  if  they  were  pressed  hard  for  a  reason  for 
refusing  to  take  an  oath,  could  not  give  it  On  one  occasion 
a  witness  in  England  admitted  he  could  give  no  reason  for 
saying  an  loath  had  no  binding  effect  on  him,  but  that  he 
"only  wished  to  imitate  a  great  man,  now  dead."  In  a 
matter  of  this  kind  the  Court  will  now-a-days  be  satisfied 
by  allowing  such  persons  to  "  affirm  "  or  undertake  to  speak 
the  truth. 

England  was  the  first  country  that  allowed  persons  to 
"  declare,"  or  "  affirm,"  instead  of  "  swearing."  With  us  they 
may  also  now  "  declare  "  or  "  affirm."  ^  Though  at  one  time 
the  law  of  England  was  that  a  person  who  did  not  believe  in 
Grod  could  not  give  evidence,  the  law  is  now  more  tolerant ; 
and  there,  as  well  as  here,  every  person,  whether  he  professes 
any  religion  or  not,  or  whether  he  believes  in  God  or  not,  can 
give  evidence  or  make  an  affidavit.  People  are  not  now-a- 
days  asked,  and  Courts  of  law  no  longer  concern  themselves> 
about  the  religious  belief,  or  otherwise,  of  witnesses.  At  one 
time  it  was  the  law  of  England  that  the  person  imposing  the 
oath  should  be  satisfied  that  the  swearer  believed  he  would  be 
punished  by  the  Supreme  Being  for  violating  the  oath ;  but  it 
is  no  longer  the  law.  Most  barbarians,  and  little  children,  do 
not  understand  the  nature  of  an  oath ;  and  it  would  be  absurd 
to  question  them  upon  it,  or  first  to  educate  them  on  the 
subject ;  yet,  if  they  swear  falsely,  they  are  punishable,  and 
this  is  all  the  law  now  looks  to. 

Though  an  oath  should  be  taken,  or  an  affidavit  sworn  to*, 
reverently,  there  is  no  means  of  enforcing  this ;  and,  if  a 
person  should  be  irreverent  in  his  acts  or  conduct  in  calling 
God  to  witness,  all  the  Court  can  do  is  to  refuse  his  oath,  or 
the  party  before  whom  the  affidavit  is  to  be  sworn  can  refuse 
to  administer  the  oath  or  to  subscribe  to  th^  jurat.  Thus,  if 
a  man  in  good  health  persists  in  sitting  or  lying  down  when 

>  §  6,  Act  18  of  1891. 
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an  oath  is  to  be  administered  to  him,  it  can  be  refused ;  so 
also  can  it  be  refused  to  a  man  who  is  drunk,  or  to  one  who, 
not  being  of  the  Jewish  persuasion,  persists  in  keeping  on  his 
hat,  or  does  any  other  act  which  at  the  moment,  in  the 
particular  instance,  amounts  to  irreverence  and  is  contrary 
to  his  better  knowledge  and  belief. 

Though  not  always  absolutely  necessary,  yet  in  roost 
cases,  especially  when  of  importance,  it  is  advisable  that  the 
full  name  and  address  of  the  party  making  the  affidavit  should 
be  given,  as  also  his  trade,  profession,  or  calling. 

If  an  affidavit  is  made  by  a  person  in  his  "  representative 
capacity "  that  capacity  should  be  stated  ;  as,  for  instance^ 
"Colonial  Secretary,"  "Master  of  the  Supreme  Court," 
"Plaintiff's"  or  "Defendant's  Attorney,"  "Book-keeper  to 
Plaintiff  or  Defendant,"  &c. ;  for  every  statement  in  an 
affidavit  should  shew  the  source  of  knowledge  of  the  party 
making  it. 

An  affidavit  may  be  sworn  before  any  Commissioner 
of  the  Court,^  or  Magistrate,  or  Justice  of  the  Peace  ^  within 
the  limits  of  their  respective  jurisdictions.^  They  get  no 
remuneration  with  us  for  administering  the  oath,  though  in 
England  they  get  one  shilling  for  each  oath. 

No  person  can  be  compelled,  without  an  order  of  Court,, 
to  make  an  affidavit,  but  such  a  party  may  be  subpoenaed 
to  give  evidence,  which  subpoena  he  is  bound  to  obey.  The 
Court  may,  however,  in  a  matter  pending  before  them,  compel 
any  person  to  make  an  affidavit  as  to  certain  facts,  to  be 
specified  or  within  his  knowledge.  And,  of  course,  in  what 
are  called  "  Discovery  Orders,"  the  party  against  whom  the 
order  is  made  is  bound  to  answer  it  by  affidavit,  on  oath,  as 
to  the  documents  in  his  possession  ;  but  this  order  can  only 
be  given  "  during  the  pendency  of  any  action  or  proceeding."  * 

The  technical  difference  between  an  affidavit  and  a  solemn 
declaration  is  this,  that  the  former  is  used  in  judicial  matters, 
the  latter  in  extra-judicial  matters.  There  are  notwithstand- 
ing many  instances  where,  though  in  non-judicial  matters, 
persons  are  obliged  to  make  an  affidavit  instead  of  a  solemn 

*  Rule  of  Court  247.  »  Ibid,  §  3. 

*  §  a,  Act  18,  1891.  *  Rule  of  Court  333. 
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declaration  ;  but  there  is  no  instance,  except  in  the  case  of 
the  purchase  and  sale  of  landed  property,  where  a  person  is 
obliged  to  make  a  solemn  declaration  in  lieu  of  an  affidavit. 

The  punishment  for  perjury  varies.  In  an  affidavit  it  is 
in  the  discretion  of  the  Court,  as  it  is  also  for  any  vivd  voce 
false  oath  or  any  false  affirmation  or  declaration  in  lieu  of  an 
oath ;  but  in  a  solemn  declaration,  the  punishment  for  any 
false  or  untrue  statement,  in  any  material  particulars,  is  a 
penalty  not  exceeding  ;^50,  or  imprisonment,  with  or  without 
hard  labour,  not  exceeding  six  months.  But,  instead  of  being 
prosecuted  for  making  a  false  declaration,  the  party  may  be 
prosecuted  for  "  fraud,  or  any  other  crime  or  offence  of  which 
''  he  may  be  chargeable,"  and  then  his  punishment  will  be  in 
the  discretion  of  the  Court.^ 

The  first  local  rule  we  have  on  the  subject  of  affidavits  is. 
the  6th  Rule  of  Court,  which  says  that  all  motions  ....  shall 
be  supported  by  ^^  affidavits  of  the  facts  or  circumstances  upon 
"  which  the  same  are  made^ 

Though  affidavits  were  originally  intended  only  for  inter- 
locutory matters,  or  "  upon  any  motion,  or  other  proceedings 
"  not  being  the  trial  of  an  action,"  ^  yet,  by  leave  of  the  Court 
or  Judge,  affidavits  may  now  also  be  used  in  trial  cases, 
provided  the  "  Court  or  a  Judge  ....  for  sufficient  reason 
**  (previously)  order  that  any  particular  fact  or  facts  may  be 
"proved  by  affidavit;"  or  that  "the  affidavit  of  any  witness 
''  may  be  read  at  the  hearing  or  trial  on  such  conditions  as 
"  the  Court  or  Judge  may  think  reasonable."  ^ 

Any  person  who  has  made  an  affidavit  is  liable  afterwards 
to  be  subpoenaed  and  to  be  cross-examined  upon  it ;  *  but 
the  Court  may  also,  on  the  application  of  either  party,  order, 
without  subpoena,  the  attendance  for  cross-examination  of 
the  person  making  the  affidavit. 

An  affidavit,  when  once  filed  of  record,  may  be  made 
use  of  by  the  opposite  party,  though  the  party  who  filed  it 
may  decline  to  use  it ;  *  and  the  Court  may  allow  such  an 

»  §  10,  Act  18  of  1891.  The  Secretary  of  State  for    War  vs. 

•  Rule  335.  Metropolitan  RaUway^  3  C.  T.,  381. 
'  Rule  335R ;  Excrs.  of  Schonnherg  *  Rule  335c 

;.   Excrs,  of  Vos^   3  J.,  325 ;  Brink  *  Price  vs.  Hayman^  7  DowL,  47. 

1.    Wilson  and   Glynn,    Ibid,    331 ; 
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affidavit  as  evidence,  although  the  deponent  has  not  been 
cross-examined  upon  it.^ 

All  affidavits  must  be  filed  with  the  Registrar  of  the  Court 
by  noon  the  day  before  they  are  to  be  used  in  Court ; '  and 
if  any  affidavit  is  made  in  support  of  a  notice  of  f notion,  a  copy 
of  it  must  be  served  at  the  same  time  with  such  notice  ;  otherwise 
it  cannot  be  used  without  the  special  order  of  the  Court.^ 

Under  the  old  practice  there  was  no  limitation  as  to  reply- 
ing to  affidavits,  and  these  frequently  did  not  end  until  both 
sides  had  had  their  last  say,  and  it  may  well  be  imagined 
how  these  affidavits  were  multiplied,  and  thus  increased  the 
costs  and  delay.  But  in  recent  years  the  Supreme  Court  has 
put  a  stop  to  this  practice,  and  in  many  instances  ordered 
affidavits  to  be  limited  to  the  applicant's  reply;  the  object 
being,  as  in  pleadings,  that  each  side  should  fully  set  forth 
his  case  at  once  in  his  affidavits.  The  plaintiff,  or  applicant, 
gives  his  version ;  the  defendant,  or  respondent,  answers  it, 
and  the  former  replies  to  the  answer.  No  rejoinders,  or  further 
affidavits,  are  allowed,  except  by  leave  of  the  Court,  and  then 
only  when  absolutely  necessary,  owing  to  new  matter  being 
raised  in  his  reply  by  the  plaintiff,  or  applicant.  In  case  a 
defendant  answers  a  plaintiffs  claim  by  affidavit,  as  in  a 
provisional  case,  he  has  no  right  of  reply  to  the  plaintiffs 
affidavit,  as  the  plaintiffs  summons  is  presumed  to  be  his 
(the  plaintiffs)  statement  of  claim,  which  the  defendant 
answers  by  affidavit  and  the  plaintiff  replies  thereto.  In  the 
case  of  the  Bank  of  Africa  vs.  Wood  Bros}  the  Chief  Justice 
thus  stated  the  practice : — 


it 


"  The  plaintiff  first  produces  his  evidence,  namely,  the  liquid  docu- 
ment :  the  onus  is  then  on  the  defendant  who  produces  his  affidavits,  in 
reply  to  which  the  plaintiff  is  allowed  to  produce  evidence ;  and  that 
^'  evidence,  as  a  general  rule,  closes  the  case." 

A  replying  affidavit  must  be  confined  to  matters  strictly 
in  reply,  and,  though  this  reply  may  be  only  confirmatory  of 
the  party's  first  affidavits,  it  is  admissible.^ 

There  is  no  time  fixed  within  which  an  affidavit  must  be 

^  EUas  vs.  GHmh,  if>  L.  J.  806  Ch.  *  4  J.,  334. 

*  Analogy,  Rules  41  and  245.  '  Peacocks^,  Harper,  47  L. J.  238 Ch. 

»  Rule  245. 
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replied  to,  but  it  should  be  within  a  reasonable  time,  according 
to  the  circumstances  and  emergency  of  each  case. 

The  usual  and  necessary  expenses  in  the  preparation  of 
an  affidavit  are  costs  between  party  and  party,  but  anything 
beyond  that  are  costs  between  attorney  and  client.  Thus 
any  special  study,  or  examination,  or  preparation  by  the 
person  who  has  to  swear  to  the  affidavit  has  to  be  paid  for 
by  the  client ;  so  also  must  he  pay  the  expenses  of  the 
deponents  in  coming  or  going  to  an  officer  to  swear  to  the 
affidavits;  or  any  expenses  incurred  in  sending  such  an 
officer  to  them  to  administer  the  oaths,  or  any  remuneration 
to  the  swearers  for  giving  the  information  in  the  affidavits, 
I  can  find  no  reported  decisions  in  support  of  this  statement, 
but  I  base  it  on  the  analogy  of  precautionary  evidence  in 
trial  cases,  and  of  collecting  evidence,  or  information,  for  the 
purpose  of  a  triaV  and,  moreover,  it  has  been  the  observed 
practice  with  us. 

Affidavits  that  have  to  be  sent  abroad  require  to  be  duly 
authenticated  by  the  Colonial  Secretary's  certificate  that  the 
persons  before  whom  they  are  sworn  have  authority  to 
administer  the  oath.  In  addition  thereto  some  countries, 
such  as  Germany  and  the  United  States,  require  that  the 
affidavits  shall  be  further  authenticated  by  the  signatures  of 
their  respective  local  consuls.  If  the  affidavits  are  sworn 
before  a  Commissioner  of  the  Supreme  Court,  who  signs  him- 
self as  such,  the  Registrar  of  that  Court  issues  the  certificate 
as  to  the  Commissioner's  authority  to  administer  the  oath. 

An  affidavit,  though  intituled  in  the  name  of  a  foreign 
Court,  can  nevertheless  be  sworn  to  in  this  country  before 
any  person  having  authority  to  administer  the  oath,  and  to 
swear  to  any  Colonial  affidavit.  In  some  countries  Com- 
missioners are  appointed  by  the  foreign  Courts  before  whom 
affidavits  should  be  sworn,  but  this  is  done  only  to  facilitate 
the  dispensing  with  the  authentication  of  affidavits  to  be  used 
in  those  particular  Courts.  It  in  no  way  affects  the  validity 
of  the  affidavit,  or  tends  to  its  rejection,  if  sworn  before  any 
other  party  having  the  right  to  administer  the  oath. 

Our  Supreme  Court  may  also  appoint  Commissioners  in 

"  See  Chapter  "  Gyx/j." 
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foreign  countries  before  whom  affidavits,  to  be  used  in  the 
Courts  here,  are  to  be  sworn.^  But  unless  sworn  before  such 
Commissioners  outside  the  Colony  the  affidavit  must  be 
accompanied  by  a  certificate  authenticating  the  appointment 
of  the  Justice  of  the  Peace  or  other  person  before  whom  it  is 
sworn.' 

A  convenient  custom  has  in  recent  years  crept  into  our 
practice,  of  making  what  is  called  an  "  affidavit  of  verifica- 
tion *'  to  a  petition,  by  which  the  truth  of  the  several  allegations 
of  the  petition  are  verified  in  a  few  words  by  the  affidavit, 
instead  of,  as  formerly,  making  a  separate  affidavit  setting 
forth  the  various  clauses  of  the  petition. 

As  a  rule,  an  affidavit  not  clothed  with  all  the  requisites 
here  mentioned  is  considered  informal,  and  cannot  be  filed  ; 
but  the  Court  will  sometimes  receive  an  informal  affidavit,  if 
satisfied  as  to  its  contents,  and  if  there  is  danger  of  delay, 
and  if  no  injury  can  be  done  to  anyone  by  acting  upon  it. 

{As  to  forms  of  affidavits^  they  will  be  seen  throughout  this 
work,) 

*  Rule  274.  pany  vs.  Burger^    12  S.   C.  276 ;  re 

«  Midland  Agency  and  Trust  Com-      Dejmgh,  6  C.  T.,  85. 
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BITIiES  JSnSL 

The  term  "rule  nisi**  is  derived  from  the  English  law  and 
practice.  Its  origin,  in  our  practice,  is  traced  to  the  early 
days  of  the  Supreme  Court,  when  Judges  to  that  Court  were 
appointed  from  among  barristers  in  Great  Britain,  The  term 
is  now,  to  many  a  young  practitioner,  more  familiar  than  that 
of  "  temporary  interdict"  In  the  Chapter  on  "  Temporary 
Interdicts  "  I  have  pointed  out  how  our  practice  came  to  mix, 
or  combine,  the  two  terms,  and  in  what  respect  they  still 
differ. 

There  may  be  rules,  or  orders,  granted  without  their  being 
rules  nisi.  These  are  generally  called  "rules  absolute  in 
the  first  instance ; "  but  if  it  is  intended  by  the  Court,  or 
Judge,  that  an  opportunity  should  be  given  to  the  other  side 
to  be  heard,  or  that  cause  should  be  shewn  to  the  contrary, 
then  they  are  called  rules  nisi.  In  other  words,  unless  {nist} 
good  cause  be  shewn  to  the  contrary  why  the  rule  should  not 
be  granted,  it  is  made  absolute.  This  rule,  or  order,  for  after 
all  it  is  really  an  order,  is  granted  only  on  an  ex  parte  applica- 
tion. This  application  should  be  by  petition  setting  forth 
fully  all  the  circumstances  of  the  applicants  cause  of  com-' 
plaint,  so  as  to  induce  the  Court  to  grant  his  prayer.  He 
must  shew  a  good  primA  facie  cause  to  entitle  him  to  this 
rule,  and  a  good  reason  must  be  assigned,  or  shewn  for  the 
urgency  of  the  application,  and  why  it  should  be  ex  parte 
instead  of  serving  the  respondent  with  a  notice  of  motion.  If 
it  is  intended  to  claim  costs  from  the  party  proceeded  against , 
this  should  also  be  asked  for  in  the  petition.^     If  the  Court,  or 

^  Smit  TS.  Gabier,  in  August,  1892,  not  rqported. 
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Judge,  should  be  satisfied  that  the  delay  caused  by  proceeding 
in  the  ordinary  way  would,  or  might,  entail  irreparable,  or 
serious,  mischief,  the  order  will,  as  a  matter  of  course,  be 
granted  ;  or  such  other  order  may  be  made  as  the  Court  or 
Judge  shall  think  reasonable  and  just,  under  the  circumstances. 
It  is  to  be  noticed  that  it  is  a  rule  to  shew  cause;  thus  the 
respondent  must  be  given  an  opportunity  to  shew  cause 
against  it  If  then  the  Judge  is  satisfied  that  ^primd  facie 
cause  for  the  rule  has  been  made  out,  he  usually,  when 
granting  it,  names  a  day  for  the  respondent  to  be  heard  in 
opposition.  If  no  cause  be  shewn  (hence  the  term  nisi — 
unless)  to  the  contrary,  for  the  discharge  of  the  rule,  then,  as 
a  matter  of  course,  it  will  be  made  absolute  on  affidavit  of 
service  of  the  rule.  But  if  cause  be  shewn  on  the  return  day, 
the  Court  must  decide  on  the  evidence  adduced  ;  and,  accord- 
ing to  circumstances,  either  discharge  the  rule,  or  make  it 
absolute,  or  vary  it,  or  make  such  order  thereon  as  shall  seem 
just.  But  though  the  intention  is  that  a  rule  nisi  is  to  shew 
cause^  yet  if  the  Court  or  Judge  should,  for  whatever  reason, 
have  made  it  absolute  at  once,  without  notice  to  the  respondent, 
the  latter  will  still  be  entitled  to  shew  cause  to  the  contrary, 
if  he  move  within  a  reasonable  time  and  shew  sufficient 
reasons  why  the  rule  should  not  have  been  granted. 

With  us,  owing  to  the  term  sometimes  being  indis- 
criminately used  in  practice,  a  rule  nisi  is  frequently  asked 
for,  when  the  application  should  have  been  for  a  temporary 
interdict ;  and  hence  the  order  is  generally  granted  in  this 
form  "  Rule  nisi  granted,  returnable  on  the  ....  day  of  ...  , 
"This  rule  in  the  meantime  to  operate  as  an  Interdict"^ 

As  a  general  rule,  no  person  not  included  in  a  rule  nisi 
has  a  right  to  shew  cause  against  it ;  but  if  anyone  can  shew 
that  he  is  affected  by  it,  then,  though  he  is  not  named  in  it 
and  thus  not  entitled  to  notice,  he  may  move  the  Court  to 
have  it  set  aside  or  to  be  heard  to  shew  cause  against  it* 

The  Court  is  not  bound  by  the  exact  terms  of  the  rule 
nisi,  but  may  mould  it  so  as  to  meet  the  justice  of  the  case.^ 

A  party  who  has  obtained  a  rule  nisi  cannot  be  compelled 

*  See  also  Swanepoet  vs.    Van  der         *  yohnsan  ts.  Merriait^  2  Dowl.  343. 
ffoeven,  B.  for  1878,  p.  4.  '  Stevens  vs.  Lord,  6  DowL  256. 
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to  proceed  with  it ;  but,  if  the  opposite  party  has  incurred 
any  expense  in  consequence  thereof,  he  should  be  paid 
his  costs.^ 

Either  party  may  move  to  have  a  rule  nisi  enlarged 
upon  sufficient  grounds  stated  to  the  Court  to  induce  them 
to  do  so.^ 

« 

With  a  copy  of  the  rule  nisi  should  also  be  served  copies  of 
the  affidavits  and  petition  on  which  the  rule  was  granted? 

If  the  rule  is  silent  as  to  costs,  and  no  cause  has  been 
shewn  to  the  contrary,  neither  party  pays  costs.* 

{As  to  the  forms  of  petitions^  or  affidavits ^  these  will  be  seen 
throughout  this  work.) 

^  Doe   and  Harcourt    vs.    RoCj    4  104.1,  B.C. 
Taint.  883.  '  Schoeman  vs.  de  ydgfr,  decided  in 

'  Ahrahams  vs.  Davison^  6  C.  B.,  1879,  i^^t  reported. 
622  ;  and  R.  vs.  Anderson^  9  Dowl.  *  Jeves  vs.  Hay^  I  Sec.  N.  R.  399. 
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CHAPTER  XXII. 

TEMPOBABY  JNTEBDICTB, 

A  PERPETUAL  interdict  can,  as  a  rule,  be  asked  for  only  in  a 
regularly  instituted  action,  but  not  in  a  notice  of  motion  or 
in  a  petition.     But,  when  a  temporary  interdict  has  been  asked 
for  in  a  notice  of  motion  or  in  a  petition,  the  Court  may,  if 
the  circumstances  warrant  it,  make  it  perpetual  on  the  return 
day  of  the  notice  or  of  the   petition,  without  ordering  the 
institution  of  an  action.   These  circumstances  vary.   Generally 
the  rule  is  that,  if  the  matter  is  one  which  can  be  disposed  of 
on  the  evidence  and  information  before  the  Court,  and  whea 
either  no  further  evidence  can  be  adduced,  or  if  produced  can- 
throw  no  fresh  light  on  the  subject,  and  the  parties  do  not 
shew  a  good  reason  for  going  into  an  action,  then  the  Court 
will  make  the  temporary  interdict  perpetual ;   otherwise  it 
will  simply  continue  the  operation  of  the  temporary  interdict 
granted  until  the  decision  of  a  pending  action,  or  of  an  action 
to  be  instituted.    The  point  is  thus  very  much  in  the  discretion. 
of  the  Court,  which  has  to  satisfy  itself  whether  the  dispute 
in  question  can  be  disposed  of  at  once  on  the  motion,  or 
whether  it  would  be  more  satisfactory  to  hear  and  see  the 
witnesses  in  an  action. 

It  is  not  intended  here  to  treat  of  perpetual  interdicts,  of 
which  there  are  various  kinds,^  but  only  of  temporary  inter- 
dicts, as  they  are  of  most  frequent  and  almost  of  daily 
occurrence  in  the  practice,  and,  moreover,  are  generally 
resorted  to  in  very  urgent  matters.  Interdicts,  whether 
temporary  or  perpetual,  are  for  various  purposes  and  have 

>  Gains  4,  §§  13^-170. 
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various  names,  but  the  kind  it  is  here  contemplated  to  treat 
of  is,  as  the  word  implies,  prohibitory  in  its  nature  and  eflfect ; 
therefore  it  may  be  defined  as  "  an  order ^  or  decreey  of  the 
Court  restraining  a  party  from  the  execution  of  any  acty  or  work^ 
till  the  respective  rights  of  that  party  and  of  the  complainant 
can  be  decided  by  action^ 

An  interdict,  when  made  perpetual,  becomes  a  final  bar  to 
any  further  proceedings,  and  res  judicata  may  be  pleaded ; 
but  a  temporary  interdict  can  be  set  aside  either  on  the  return 
day  of  the  motion,  or  on  the  day  fixed  by  the  Court ;  or,  if 
made  absolute,  can  be  set  aside  by  action  ;  for,  so  long  as  the 
Court  has  not  declared  it  a  perpetual  interdict,  it  can  be  pre- 
vented, or  set  aside.  It  is  for  this  reason,  therefore,  that  a 
temporary  interdict  is  not  made  absolute  without  notice 
to  the  other  side,  and  until  full  enquiry  has  been  made 
that  no  injury  can  be  done  to  the  opposite  party.  Generally 
— ^in  practice — when  the  Court  grants  a  temporary  interdict, 
it  contains  a  clause  to  the  effect  that,  on  a  certain  day  therein 
named,  the  respondent  is  to  shew  cause  against  it*  Upon 
this  point  a  curious  mixture  of  our  practice  with  the  practice 
in  England  has  prevailed  during  the  last  few  years.  In 
England  no  temporary  interdict  is  ever  asked  for,  but  what 
comes,  for  practical  purposes,  to  the  same  thing,  a  rule,  or 
-order,  to  shew  cause  against  it,  commonly  called  a  rule  nisi, 
is  there  moved  for.  This  rule,  if  granted,  simply  distrains 
or  prohibits  a  party  from  doing  something,  until  cause  be 
shown  by  him  against  it  Where  we  get  a  little  mixed  is,  by 
asking  the  Court  for  "  a  rule  nisi,  returnable  on  a  certain  day, 
but  in  the  meantime  to  operate  as  an  interdict.**  We  have  thus, 
in  our  practice,  partly  the  English  and  partly  the  Dutch 
practice.  The  latter  practice  is  simply  to  ask  for  a  temporar>' 
interdict  till  the  respondent  has  shewn  cause  against  it.  As 
already  stated,  both  systems  have  the  same  object  and  the 
same  practical  effect  in  view ;  but  it  is  to  be  noted  that, 
while  by  the  Dutch  practice  interdicts  can  be  used  only  for 
the  purpose  of  prohibition,  by  the  English  practice  rules  nisi 
may  be  used  for  a  great  many  other  purposes.  But  the 
mixture  here    mentioned    may  be    said    to    have    become 

'  V.  d.  Linden,  3,  4,  9. 
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hardened  into  use  in  our  practice,  and  where,  instead  of 
asking  for  a  temporary  interdict,  we  ask  for  a  rule  nisi,  or 
for  both,  it  is  for  a  rule  nisi  to  operate  temporarily  as  an 
interdict. 

Temporary  interdicts  are  obtained  in  one  of  two  ways  : — 

(a)  By  notice  of  motion  to  the  party  against  whom  the 

interdict  is  sought. 

(b)  By  an  ex  parte  application  by  petition. 

If  the  former,  then  we  follow  the  practice  stated  in  the 
Chapter  on  "  Motions."  If  the  latter,  a  petition  is  made  to 
the  Court,  setting  forth  the  circumstances  of  the  complaint 
and  praying  for  relief  or  for  a  temporary  interdict.  In  the 
case  of  Fletcher  vs.  Town  Council  of  Cape  Town  ^  the  Chief 
Justice  said : — 

''  The  applicant  for  an  interdict  should  state  to  the  Court  not  only 
the  facts  in  his  favour  but  also  those  which  might  induce  the  Court  not 
to  grant  the  interdict." 

This  petition,  ex  parte,  is  generally  resorted  to  in  cases  of 
great  emergency,  either  where  there  is  no  time  to  give  notice 
to  the  opposite  party,  or  where  it  is  good  policy  not  to  do  so, 
as,  for  instance,  where  one  is  certain  that,  if  notice  were  given 
to  the  respondent,  or  he  were  to  become  aware  of  the  con- 
templated application,  he  would,  before  such  an  application 
could  be  entertained  by  the  Court  or  a  Judge,  do  the  very  act 
or  thing  which  it  would  be  the  object  of  the  application  to 
prevent.  Such  an  application,  without  notice,  would  be 
granted  only  in  cases  of  great  emergency  and  danger,  and 
probable  injury  to  the  applicant ;  but  still  not  without  an 
opportunity  to  the  respondent  to  be  heard  in  answer. 

From  the  moment,  therefore,  that  the  Court  or  a  Judge 
has  fixed  a  return  day  for  a  temporary  interdict  obtained  ex 
parte  on  petition,  it  stands  in  the  same  position  as  a  notice 
of  motion  for  an  interdict  to  the  respondent  On  the  return 
day  the  Court  must  decide  if  it  is  satisfied,  either  that  the 
application  is  primA  facie  too  weak,  in  which  case  it  must 
refuse  the  application  for  an  interdict  and  leave  the  appli- 
cant to  the  remedies  of  an  action  ;  or  that  he  has  made  out  a 

1  3  C.  T.,  128. 

2  B  2 
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case  sufficiently  strong  to  entitle  him  to  have  the  temporary 
interdict  made  absolute,  in  which  event  the  respondent  must 
make  good  his  position  by  an  action ;  or  that  the  case  is  of 
such  a  doubtful  nature  as  to  justify  the  Court  in  continuing 
the  temporary  interdict  and  ordering  the  dispute  to  be  settled 
either  by  a  then  pending  action  or  by  an  action  to  be  brought ; 
or  that  the  parties  have  so  fully  set  forth  their  respective 
claims  as  to  cause  no  reason  for  doubt  as  to  what  the  order 
should  be,  in  which  case  the  temporary  interdict  is  either 
made  perpetual  without  putting  the  parties  to  further  legal 
proceedings,  or  is  refused.  But  it  is  not  the  practice  of  the 
Court  to  grant  a  perpetual  interdict  on  a  motion.  The 
exception  to  it  must  be  a  very  strong  and  clear  case.  All 
these  points  must  depend  entirely  upon  the  facts  laid  before 
the  Court,  which  will  rather  grant  an  order  to  enable  the 
parties  to  thresh  out  their  grievances  by  action,  than  an  order 
which  will  foreclose  them  this  right 

But  in  order  to  obtain  a  temporary  interdict — and  this  is 
a  point  very  often  overlooked — it  is  absolutely  necessary  that 
proof  should  be  shewn  to  the  Court  of  the  following : — 

{a)  A  clear  right  on  the  part  of  the  complainant.  If  this 
right  is  of  a  doubtful  nature,  it  cannot  be  decided 
in  a  summary  way,  but  must  be  in  an  action  on  the 
merits ;  in  which  case  the  application  is  usually 
refused.  If,  however,  the  Court  is  satisfied  that 
irreparable  injury  is  likely  to  be  caused  to  the 
applicant  and  no  injury  to  the  respondent,  then, 
in  its  discretion,  it  may  grant  the  temporary  inter- 
dict and  order  the  action  to  be  tried  by  an  early 
day  named. 

{b)  Either  an  injury  acttuUly  committed  by  the  respondent, 
or  a  well-grounded  apprehension  that  such  injury  will 
be  committed  by  him.  If,  therefore,  the  respondent 
can  shew  that  the  act  in  itself  is  no  injury,  or  that 
none  can  result  from  it,  the  applicant  is  not  entitled 
to  his  summary  request,  but  must  institute  his 
action. 

(^)  That  without  this  aid  of  injunction  the  complainant 
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would  have  no  remedy  and  no  legal  means  of  protect" 
ing  himself} 

In  a  temporary  interdict  on  an  ex  parte  application,  the 
Court,  or  Judge,  is  not  bound  to  fix  a  return  day  (though  this 
is  nowadays  usually  done),  to  give  the  respondent  an  oppor- 
tunity of  opposing  it,  and  thus  of  contesting  it  at  once ;  but 
may  grant  an  injunction  absolutely,  or  conditionally,  with 
leave  to  the  respondent  to  move  to  havp  it  discharged 
whenever  he  pleases. 

If  the  application  is  made  to  the  Court,  the  return  day, 
whether  for  answering  it  or  for  trying  the  action,  may  be  fixed 
at  any  reasonable  time  the  Court  pleases  ;  but  if  made  to  a 
Judge  during  the  vacation,  his  order  shall  have  effect  until 
such  period  during  the  ensuing  term  as  he  shall  appoint^ 
But  if  the  return  day,  whether  fixed  by  the  Court  or  by  a 
Judge,  is  so  far  distant  as  to  cause  either  the  applicant  or  the 
respondent  great  injustice,  or  expense,  owing  to  the  latter  not 
being  allowed  to  shew  cause  against  it  at  an  earlier  day  than 
that  specified,  the  respondent  may,  in  the  same  manner  as  in 
arrests,  anticipate  the  return  day  of  the  interdict  by  giving 
notice  to  that  effect^ 

In  the  case  of  Schoeman  vs.  de  Jager,*  the  Court  decided 
that  the  practice  for  the  future  should  be  that  copies  of  the 
petition  and  all  affidavits  on  which  the  interdict^  or  rule  nisi, 
is  founded^  should  be  served  with  the  provisional  order  in  all 
cases,  and  that,  if  not  so  served,  it  would  reserve  the  power  of 
refusing  to  make  the  order  final  or  absolute:  and  in  the  case  of 
Smit  vs.  Gabier,  in  August,  1892,*  the  Court  decided  that  if  a 
petitioner  intends  to  claim  costs  from  his  opponent  lie  should  pray 
for  it  in  his  petition. 

On  the  return  day  of  the  order,  or  after  the  notice  of 
motion,  the  party  respondent  will  be  heard   in   opposition 

'  Vander  Linden,  Jud.  Prac,  2,  19 ;  Municipality  of  Cape  Town  vs.  Levin^ 

V.  d.  Linden,  3,  4,  7;  Menila,  4,  2,  3  J* »  1^4;    Green  Point  Municipality 

24 ;  Van  Alphen,  Vol.  l,  Chap.  26 ;  ts.   Metropolitan  and  Suburban  Rail' 

Dickson  TS.  the  Town  Council,  B.  for  way,  8  T.,  61. 

1868,    p.    \x ;    Dell    vs.    the    Town  *  Rule  134. 

Council,  B.  for  1879,  p.  2 ;  ^f#  Toil  ts.  '  Tad.  Prac,  L,  2,  19,  §  8. 

de  Bot  and  Zuidemeer,  2  J.,  213-217  ;  *  Decided  in  1879,  not  reported. 

Boy es  and  others  ys.  Brand,  i  R.,  178;  •  Not  reported. 
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thereto,  but  he  must  satisfy  the  Court — if  he  wishes  the 
injunction  to  be  not  granted,  or,  if  granted,  to  be  discharged 
— that  his  act  [or  work  does  not  injure  or  affect  the  right 
of  the  complainant,  or  that  there  really  is  no  reason  to 
apprehend  that  the  act  complained  of  will  be  repeated.^ 

For  abating  a  nuisance,  any  one  of  the  public  who  is 
injured,  or  who  reasonably  anticipates  an  injury  therefrom, 
can  take  proceedings  for  an  interdict^ 


.  Petition  far  a  temporary  interdict. 

To  the  Honourable 

The  Judges  of  the  Honourable  the  Supreme  Court  of  the  Colony 
of  the  Cape  of  Good  Hope. 

The  petition  of  A.B.  of ...  . 
Humbly  sheweth : — 

1.  That  your  petitioner  is  the  owner  of  a  certain  house  and  premises 
situate  in  ...  .  Street  in  thb  city,  and  that,  adjoining  thereto,  is  the 
property  of  CD. 

2.  That  between  yotur  petitioner's  house  and  the  property  of  the  said 
CD.  there  is  i6  feet  of  ground  belonging  to  your  petitioner,  as  will 
more  folly  appear  from  your  petitioner's  transfer  and  diagram  hereunto 
annexed. 

3.  That  the  said  CD.  has  begun  the  foundation  of  a  house  and  is 
encroaching  on  your  petitioner's  ground  by  9  inches,  in  cutting  the 
trenches  for  such  foundation ;  and  that  unless  restrained,  or  interdicted 
from  so  doing,  he  will  continue  with  his  building. 

4.  That  yotur  petitioner  has  informed  the  said  CD.  of  such  encroach- 
ment and  trespass  on  his  part,  but  he  has  taken  no  notice  of  your 
petitioner's  warning ;  but  maintains  that  the  ground  is  his,  and  is  con- 
tinuing with  the  foundation. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  grant  a  temporary  interdict,  restraining  or  interdicting  the 
said  CD.  from  trespassing  on  your  petitioner's  ground,  and  from  con- 
tinuing with  the  foundation  of  the  building  aforesaid,  until  an  action  can- 
be  decided  in  this  Honourable  Court  as  to  the  ownership  of  the  ground 
in  question ;  or  to  grant  your  petitioner  such  fruther  or  other  relief  in 
the  premises  as  to  this  Honourable  Court  shall  seem  meet,  with  costs. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

A.B. 
{Here  follows  affidavit  of  verification,) 

»  The  Municipalities  of  Cape  Town  *  Dell  vs.  the  Town  Council^  B.  for 

and  Green  Point  vs.  Certain  Inhabitants;       1 879,  p.  2. 
decided  1868,  not  reported. 
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Notice  of  motion  for  a  temporary  interdict » 

In  the  Supreme  Court,  &c. 

Between  A.B.,  applicant, 
and  CD.,  respondent. 

Sir, — Take  notice  that  an  application  will  be  made  to  this  Honourable 
Court  on  ...  .  the  ....  day  of  ....  at  ro  o'clock  in  the  forenoon, 
on  behalf  of  the  above  applicant,  at  which  time  you  will  be  required  to 
shew  cause,  if  any,  why  a  temporary  interdict  shall  not  be  granted  by 
this  Honourable  Court  restraining  you  from  parting  with  certain  21 
diamonds,  his  property,  of  the  value  of  ;^  . . . .  sterling,  entrusted  by  £.F. 
to  your  care  and  custody,  until  the  action  now  pending  in  this  Honour- 
able Court  between  him  and  the  said  £.F.  as  to  the  ownership  of  the 
said  diamonds  shall  have  been  decided. 

And  to  shew  cause  also  why  you  shall  not  be  ordered  to  pay  the  costs 
of  this  application. 

Dated  at  Cape  Town  this  ....  day  of ...  . 

Yours,  &c. 


Applicant's  Attorney* 
To  CD. 
of .  .  .  • 
the  above  respondent. 


Affidavit  in  support  of  the  preceding  notice. 
(Heading  as  above.) 

I,  A.B.  of .  .  .  .,  the  above  applicant,  make  oath  and  say  : — 

1.  That  on  the  ....  day  of .  .  .  .,  while  at  Kimberley,  I  entrusted  to 
E.F.,  then  also  of  that  place,  certain  21  diamonds  to  be  transmitted  to 
England  to  be  disposed  of  there  to  the  best  advantage,  and  to  account 
to  me  for  the  proceeds  thereof,  and  on  which  I  had  to  pay  him,  by  way 
of  his  commission,  15  per  cent. 

2.  That,  after  waiting  for  several  months,  I  found  the  said  E.F.  had 
not  transmitted  the  said  diamonds,  and  that  he  had  them  still  in  his 
possession. 

3.  That  on  the  ....  day  of  ....  I  commenced  an  action  in  this 
Honourable  Court  against  the  said  E.F.  for  the  restitution  of  the  said 
diamonds,  or  to  pay  their  value,  the  sum  of  ;£3,335  17s.  6d.,  which  said 
action  is  still  pending,  but  the  defendant  has  not  yet  pleaded. 

4.  That  this  morning  I  found  out  that  the  said  E.F.  had  parted  with 
the  diamonds  to  the  said  respondent,  to  whom  he  had  entrusted  them 
for  safe  custody. 

5.  That  I  had  suggested  to  the  said  E.F.  as  well  as  to  the  said 
respondent  that  the  diamonds  should  be  deposited  with  some  disinterested 
and  trustworthy  person,  or  in  some  bank,  pending  the  decision  of  the 
said  case,  and  to  be  given  up  to  whichever  party  this  Honourable  Court 
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should  declare  to  be  entitled  to  them ;  but  the  said  CD.  declined  this 
offer,  while  the  respondent  said  he  had  bond  fide  purchased  the  diamonds, 
and  intends  to  transmit  them  by  next  mail  to  England,  or  elsewhere,  as 
his  own  property,  to  be  realized  for  his  own  benefit. 

6.  That  tmless  the  said  respondent  be  restrained  from  parting  with 
the  said  diamonds,  I  verily  believe  he  will  send  them  away  by  the  steamer 
which  leaves  here  to-morrow  afternoon  for  England. 

A.B. 

Sworn  at,  &c. 


• 
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De  bene  esse  is  a  law  term  which  literally  means  "^  bdng 
well  done  far  the  present^*  but  which  in  practice,  as  hwe  used, 
means  conditionally.  Thus,  if  a  witness,  for  whatever  good 
cause,  cannot  be  present  at  a  trial,  the  Court  grants  a 
Commission,  with  a  Commissioner  specially  appointed,  to 
take  his  evidence.  Such  evidence  so  to  be  taken  is  said  to 
be  de  bene  esse^  that  is,  "  conditional " ;  the  condition  being, 
that*the  evidence  shall  be  used  only  if  the  witness  should  not 
be  present  at  the  trial ;  but  if  the  witness  appear,  it  is  not  to 
be  used,  and  he  is  to  give  his  evidence  vivA  voce. 
•  The  term  de  bene  esse  is  derived  from  the  English  practice. 
In  the  Dutch  practice  the  Commission  and  the  evidence 
taken  were  called  enqueste  valetudinaire,  that  is,  literally, 
"  enquiry  in  case  of  health  "  ;  but  which  here  means  "  enquiry, 
and  the  examination  of  witnesses  who  are  old,  or  ill,  or  who 
it  is  feared  may  die  3oon."  •  In  course  of  time  this  was  not 
limited  to  dangerous  illness  or  approaching  death  of  the 
witnesses,  but  was  extended  to  all  causes  satisfactory  to  the 
Court.  In  our  practice  we  never  use  the  term  enqueste 
valetudinaire,  but  always  de  bene  esse ;  because,  I  presume, 
it  has  been  adopted  in  the  Charter  of  Justice,  §  46,  and  in 
Ord.  72,  §40,  and  has  become  familiar  to  us.  But  both 
terms  have  come  to  be  used  as  having  the  same  meaning,  are 
founded  on  the  same  principles,  and  have  the  same  practical 
consequences ;  and  though  our  Rule  of  Court  35  says  that 
the  witnesses  may  be  examined  "conditionally,"  yet  in  an 
application  to  the  Court  for  a  commission,  and  in  all  other 
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proceedings  in  connection   therewith,  we  use  the  term  de 
bene  esse. 

The  practice  of  appointing  Commissioners  to  examine 
witnesses  had  been  in  use  in  Holland  long  before  any- 
statutory  enactment  thereon.  Commissioners  of  the  Court 
were,  however,  formally  recognised  by  the  Placaat  of  the  20th 
August,  1 53 1,  §§  126  to  131  ;^  and  the  taking  of  evidence 
by  Commission,  enqueste  valetudinaire,  finally  received  legal 
sanction  in  another  Placaat  of  the  21st  December,  1579,'  ^^ 
19th  Section  of  which  is  as  follows : — 

''  So,  also,  at  the  request  of  the  parties  to  the  Court,  shall  henceforth 
be  allowed  enqueste  valetudinaire  for  good  reasons  in  law,  and  the 
evidence  so  taken  shall  be  preserved  as  may  be  ordered  by  the  Court, 
according  to  law." 

No  hard-and-fast  rule  can  be  laid  down  in  a  matter  which 
is  so  much  in  the  discretion  of  the  Court,  and  where  so  much 
depends  upon  the  circumstances  of  each  case,  as  to  what 
witnesses  shall  be  heard,  or  on  what  grounds  the  Court  will 
allow  them  to  be  examined,  before  a  Commission.  Each 
application  must  depend  on  its  own  merits.  The  importance 
of  the  cause  or  its  magnitude ;  the  probability  of  a  conflict 
of  evidence,  and  thus  the  advantage  of  seeing  the  witnesses, 
and  of  judging  of  their  demeanour  and  behaviour  in  the  box, 
and  of  the  manner  in  which  they  give  their  evidence ;  also 
the  likelihood  of  no  inconvenience  or  hardship  either  for 
the  witnesses  or  for  the  parties  to  the  suit,  in  having  the 
former  before  the  Court,  are  all  weighty  ingredients  in  the 
consideration  of  an  application  for  a  Commission  de  bene  esse^ 
especially  when  it  is  opposed  by  the  other  side. 

The  Court  must  exercise  its  own  discretion,  and  if  satisfied 
from  the  nature  of  the  case,  or  the  poverty  of  the  party 
requiring  the  witnesses,  or  the  expense  of  producing  them, 
or  the  distance  they  have  to  travel,  or  the  inconvenience  or 
danger  of  travelling  to  attend  the  trial,  or  the  nature  of  the 
evidence  they  are  to  give,  and  if  no  conflict  is  anticipated, 
and  above  all  if  justice  can  be  equally  secured,  it  will  grant 
the  order. 

*  G.P.B.,  Vol.  2,  p.   703,  and  the      §  17;  Ibid,  p.  763. 
Placaat  of  the  21st  Decemberj   1579,  *  Ibid,  771. 


COMMISSIONS  ''DE  BENE  ESSE."  379 

There  are  many  cases  decided  in  which  the  Court  has 
refused  the  application,  though  both  sides  have  consented  to 
it,  thinking  it  better  that  the  witnesses  who  could  be  present 
at  the  trial  should  be  present.  There  are  also  instances 
where  witnesses  have  been  served  with  subpoena,  but  on  the 
party  subpoenaing  making  application  to  have  them  examined 
by  Commission,  the  Court  has  refused  it.  There  are  also 
instances  in  which  the  Court  has  granted  the  application 
under  similar  circumstances.  When  a  witness  has  not  been 
served  with  a  subpoena,  and  he  has  made  his  preparations  to 
leave  the  country  by  a  certain  day  before  the  trial,  the  Court 
usually  grants  a  commission.  If,  on  the  news  of  his  con- 
templated departure,  he  is  served  with  a  subpoena  by  either 
party  who  refuses  to  apply  for  a  commission,  the  witness  may 
himself  apply  to  the  Court  to  have  his  evidence  so  taken. 
Again,  there  are  instances  where  the  parties  have  applied  for 
a  commission,  but  the  Court  has  refused  it,  and  granted  a 
removal  of  the  case  to  another  Court  in  the  neighbourhood 
of  the  witnesses.  There  are  also  instances  where  a  removal 
of  the  case  has  been  applied  for  but  refused,  and  the  Court 
has  granted  a  commission  instead. 

It  is  also  in  the  discretion  of  the  Court  whether  a  com- 
mission to  examine  witnesses  abroad  shall  be  granted  or  not^ 

There  have  been  so  many  cases  decided  for  and  against 
granting  or  refusing  applications  for  commissions  de  bene  esse^ 
that  it  is  needless  to  quote  any  here  :  the  following  examples 
may,  however,  be  given  as  showing  under  what  circumstances 
the  Court  usually  grants  a  commission  : — 

1st  In  the  case  of  all  those  who  are  out  of  the  jurisdiction 
of  the  Court : 

2nd.  Of  those  who,  though  within  the  jurisdiction  of  the 
Court,  come  under  any  of  the  following  headings  : — 

{a)  Those  who  are  too  old  and  infirm  to  attend  the  Court 

(J))  Women  near  their  confinement,  if  there  is  probable 
cause  of  risk  to  health  or  premature  birth. 

(c)  Those  who  have  any  serious  illness,  or  are  of  general 
weak  health. 

*  Re  Imperial  Land  Company  oj  Marseilles^  37  L.  T.,  588 ;  and  Morgan  vs. 
Hiddingk,  8  C.  T.,  318. 
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(d)  Sailors  who  are  on  the  point  of  leaving  by  their  ship. 

(i)  Officers  and  soldiers  who  are  on  the  point  of  leaving 
with,  or  to  join,  their  regiments. 

(/)  Passengers  or  travellers  who,  before  they  were  sub- 
poenaed, had  made  arrangements  to  leave  the  country  by 
a  particular  day  and  by  a  particular  opportunity. 

{g)  Those  who  live  at  such  a  distance  as  to  render  it  too 
expensive  to  bring  them  before  the  Court. 

{h)  Those  who  might  be  prevented  from  attending  by 
reason  of  a  dangerous  epidemic  at  the  place  where  the  trial 
is  to  be  held. 

(i)  Those,  generally,  who,  for  any  other  lawful  reason, 
satisfactory  to  the  Court,  cannot  attend,  except  at  great 
danger  and  inconvenience,  or  expense  or  delay.^ 

(y)  So  also  a  suitor  who  is  too  poor  to  attend  the  trial* 

The  evidence  of  every  witness  must  be  on  oath,  and  if  he 
declines  to  swear  or  affirm,  this  should  be  noted  by  the  Com- 
missioner. The  witnesses  must  sign  their  statements,  or  put 
their  mark  to  them,  and  if  they  decline,  or  are  unable  to  do 
so,  this  should  be  certified  to  by  the  Commissioner,  stating 
the  grounds  for  their  refusal  or  inability.  The  refusal  to  sign 
a  statement  will  not  render  it  useless,  but  it  is  a  ground  for  the 
Court  to  punish  a  witness  for  contempt  if  he  is  within  reach. 

If  the  depositions  of  witnesses  are  taken  in  a  foreign 
language,  they  should  be  translated  into  the  language  in  use 
by  the  Court  issuing  the  Commission  before  they  can  be  read 
at  the  trial.  Though  a  witness  has  given  his  evidence  before 
a  Commissioner,  if  he  can  conveniently  be  present  at  the  trial, 
he  should  be  produced,  unless  the  Court  dispenses  with  his 
attendance. 

If  a  witness,  after  being  duly  subpoenaed,  refuses  to 
attend,  he  must  be  reported  to  the  Court,  and  an  order 
obtained  from  the  Court.^  By  the  35th  Rule  of  Court  it  is 
provided  that — 

'^  whenever  the  testimony  of  any  witness  is  in  danger  of  being  lost  .... 
either  party  desiring  his  testimony  shall  apply  ....  on  motion  ....  upon 

*  For  these  general  principles  con-  •  Myth  vs.  Eyth^  6  C.  T.,  33. 

suit  Merula,  4,  65,  18;  Vroman,  3,  »  Daniell's    Chancery    Practice,    p. 

27;  Gail,   z,  92;  and  Van  Alpben,  804-5. 
Vol.  1,  pp.  599,  723,  and  725. 
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affidavit ....  setting  forth  the  particular  circumstances  under  which  the 
same  is  made,  that  the  said  witness  may  be  forthwith  examined  con- 
ditionally.  ,  .  .  before  a  Commissioner  .  .  .  ,  and  the  said  Court  or  Judge 
shall  thereupon  make  such  order  as  the  justice  of  the  case  may  required 

Though  from  this  Rule  it  may  be  inferred  that  the 
evidence  of  "those  witnesses  only  can  be  taken  by  Com- 
mission whose  testimony  is  in  danger  of  being  lost,"  yet  this 
is  not  so.  The  law  of  Holland  gives  the  Court  absolute 
discretion  in  such  matters  to  act  according  to  the  justice  of 
the  case,  and  this  Rule  cannot  alter  that  law:  and,  as  a. 
matter  of  fact,  most  applications  now-a-days  ^are  on  other 
grounds  than  the  apprehended  danger  of  the  loss  of  a 
witness's  testimony,  and  the  Court  has  frequently,  where 
there  was  no  allegation  of  the  anticipated  loss  of  testimony, 
granted  applications  for  a  commission. 

To  obtain  this  commission  either  party  to  a  suit  may 
apply  to  the  Court,  by  motion,  after  due  notice  thereof  to 
his  opponent.  The  motion  should  be  supported  by  an 
affidavit,  setting  forth  the  names  and  addresses  of  the 
witnesses  proposed  to  be  exan^ined,  and  giving  the  reasons 
why  they  cannot  attend  the  trial ;  or,  if  their  evidence  is  in 
danger  of  being  lost,  stating  the  reasons  and  adding  that  the 
evidence  is  material,  to  the  cause.  Generally  in  trial  cases, 
and  in  unopposed  applications,  and  especially  when  the 
commission  is  a  joint  one,  the  Court  will  not  insist  upon  the 
names  and  addresses  of  the  witnesses  being  given,  but  an 
order  in  general  terms  will  be  made  to  "examine  all  such 
witnesses  as  may  be  produced  by  either  party."  If,  how- 
ever, the  commission  is  to  examine  witnesses  abroad,  the 
names  and  addresses  must,  as  a  rule,  be  given  ;  and  there 
should  be  a  general  allegation,  in  case  of  an  opposition,  as 
to  what  they  are  expected  to  prove.*  But  where  there  is 
no  opposition  to  the  application,  or  the  commission  is  a  joint 
one,  and  the  Court  is  satisfied  that  from  the  nature  of  the 
case  or  its  urgency  it  was  impossible  to  know,  or  incon- 
venient so  soon  to  obtain,  the  names  and  addresses  of  the 
witnesses,  then,  though   a  foreign  commission  (z>.,  a  com- 

^  Consult  also  Stanton  ys.  Fergusson^  3  G.,  435. 
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mission  to  examine  witnesses  abroad),  it  will  be  in  general 
terms  to  examine  all  witnesses  that  may  be  produced  by 
the  parties. 

If  the  defendant  is  in  default  of  appearance,  and  the 
plaintiff  wishes  for  a  commission,  he  should  do  it  by  petition 
to  the  Court,  setting  forth  the  grounds  therefor.  If,  however, 
the  Court  should  afterwards  allow  the  defendant  to  oppose 
and  to  plead,  the  evidence  so  taken  on  commission  would  be 
useless  if  the  defendant  objected  to  it.^ 

In  an  Insolvency  Commission,  however,  the  names  of  the 
witnesses  must,  as  a  matter  of  course,  be  given  in  the  affidavit 
or  the  petition,  and  none  can  be  examined  but  those  named 
in  the  order  of  Court,  unless  otherwise  indicated  in  general 
terms,  as,  for  instance,  the  "  clerks  of  the  insolvent"  *  The 
enquiry  in  insolvency  may  take  place  without  there  being  a 
case  pending,  for  there  the  object  is  only  to  give  information 
to  the  creditors  **  concerning  the  person,  trade,  dealings,  or 
estate  of  such  insolvent,"  &a  But  in  2,  pending  case  the  tisual 
rule  is  that  in  order  to  apply  for  a  commission  the  pleadings 
mtist  first  be  closed.  The  reason  for  this  is  in  order  to  avoid 
irrelevant  or  useless  evidence,  or  so  as  not  to  give  one  party 
an  undue  advantage  over  the  other  by  framing  his  pleadings 
in  conformity  with  the  evidence  given.  But,  though  the 
general  rule  is  that  the  pleadings  must  first  be  closed,  the 
Court  has  the  power  to  make  an  exception  under  special  circum- 
stances. In  England  this  rule  was  at  one  time  most  inflexibly 
adhered  to,  but  it  has  been  considerably  relaxed  in  recent 
years.  In  Holland,  however,  from  the  earliest  days  the 
Courts  have  frequently  exercised  their  discretion  in  excep- 
tional cases,  and  granted  a  commission  though  the  pleadings 
were  not  closed,  and  in  many  cases  before  the  summons  was 
issued,  and  even  before  the  action  was  begun,  if  there  was 
periculum  in  mord  and  the  evidence  was  in  danger  of  being 
lost ;  and  this  is  also  our  law.^  By  the  English  law  also,  now, 
the  order  will  be  granted  when  it  shall  appear  to  the  Court 
necessary  for  the  purposes  of  justice  in  extreme  cases  before 

^  See  the  cases  of  Nelson   and  of         '  Ins.  Ord.,  §  65,  and  re  Basson  and 
Cohen,  further  on.  re  Baker,  B.  for  1874,  pp.  145  and  146. 

'  Menila,  4,  65,  18. 
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issue  joined,  and  when  without  it  justice  will  be  defeated  by 
the  exclusion  of  material  evidence.^ 

In  the  case  of  Nelson  vs.  Nelson  ^  an  edictal  citation  was 
issued,  but  had  not  yet  been  served,  and  no  declaration  filed. 
A  commission  was  applied  for  by  the  plaintiff  to  examine 
some  of  the  officers  and  servants  of  a  steamer  then  about 
expected,  but  which  was  soon  to  resume  her  voyage  after 
arrival.  The  application  was  granted  by  the  Supreme  Court, 
but  subject  to  any  objection  by  the  defendant,  if  she  should 
defend  the  action,  on  the  ground  that  she  had  no  opportunity 
of  cross-examining  the  witnesses.  The  same  principle  was 
adopted  by  the  E.  D.  Court  in  a  similar  case.*  Of  course  it 
follows  from  these  two  decisions  that,  if  the  defendant  has 
notice  of  the  application  for  a  commission,  and  does  object, 
or  if,  in  case  he  objects,  his  objections  are  overruled  by  the 
Court,  the  order  for  the  examination  of  the  witnesses  will 
be  granted  unconditionally,  and  the  defendant  will  not  be 
allowed  to  object  to  the  evidence  at  the  trial,  on  the  ground 
that  the  pleadings  were  not  closed  at  the  time  the  order  was 
granted,  or  that  he  did  not  cross-examine  the  witnesses.  In 
Holland,  when  the  witnesses  to  be  examined  were  within  the 
same  province,  the  Court  would  issue  a  commission  to  the 
Judges  of  the  place  where  they  resided  to  take  their  evidence 
on  oath  and  return  it  sealed  to  the  Court  This  order  was 
compulsory  on  the  local  Judge,  and  he  was  bound  to  obey  it 
But  where  the  witnesses  resided  in  another  country,  the 
Court  would  send  a  letter  of  request,  or  "Letters  Requisi- 
torial"  as  it  was  technically  termed,  to  the  Judge  of  the 
country  where  the  witness  resided,  or  if  no  special  Judge  was 
known,  then  in  general  terms  to  the  Judges  there,  ad  omnes 
judices^  requesting  them  to  take  the  depositions  on  oath  of  the 
witnesses  named,  their  examination  and  cross-examination, 
and  forward  them  to  the  Court  issuing  the  letters.  These 
*' Letters  Requisitorial "  generally  concluded   as  follows: — 

"Which  doing  you  will  promote  justice  and  shew  us  a  particular 
friendship,  for  which  we  shall  at  all  times  be  gratefully  indebted  to  you." 

1  Warner    vs.     MwseSy    50,    LJ.,  *  I  J.,  139. 

Chap.  18 ;  and  Finney  vs.  Beesley^  17.  *  Cohen  vs.  Coheny  4  E.D.C.,  40. 

Q.B.,  86. 
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This  Request,  of  course,  was  not  compulsory,  as  were 
inter-territorial  commissions  to  a  local  Judge.  By  way  of 
parenthesis,  for  the  system  is  analogous,  I  may  here  mention 
that  the  principles  of  the  74th  Section  of  the  English  Bank- 
ruptcy Act  of  1869  are  not  unlike  the  doctrine  of  the  "  Letters 
Requisitorial "  of  the  Dutch  law.  By  that  section  it  is  pro- 
vided "  that  British  Courts  in  the  Colonies  shall  act  in  aid  of 
and  be  auxiliary  to  each  other  in  matters  of  bankruptcy,"  ^ 
In  the  course  of  time  in  Holland,  the  Commissions,  both 
within  and  beyond  the  territory,  were  sometimes  issued,  not 
to  the  local  Judges,  but  to  special  Commissioners,  and  this 
principle  we  have  adopted.  But,  even  now,  there  is  nothing 
to  prevent  any  of  our  Judges  from  acting  as  Commissioners, 
either  under  a  Commission  from  a  foreign  Court  or  from  the 
Colonial  Courts.  Judges  were  formerly  usually  appointed  as 
Commissioners  to  take  evidence,  either  for  want  of  any  other 
competent  person,  or  because  no  one  else  in  the  locality  was 
known.  But  now-a-days,  owing  to  the  greater  facility  of 
communication,  there  is  no  difficulty  in  soon  ascertaining 
the  name  of  a  person  competent  to  act  as  Commissioner. 
But  circumstances  may  still  arise  for  one  Court  to  send 
a  request  to  another  Court,  in  a  foreign  country,  to  have 
the  evidence  of  certain  witnesses  there  taken,  either  by 
that  Court,  or  by  a  Commission  to  be  appointed  by  such 
Court 

The  Courts  of  Holland  have  from  time  immemorial  acted 
upon  Commissions  sent  to  them  from  other  countries  to 
examine  witnesses,  and  ordered  their  attendance  for  that 
purpose.  This  was  done,  not  by  virtue  of  any  law,  but  by 
reason  of  the  doctrine  of  the  "comity  of  nations,"  first 
observed  and  practised  in  Holland,  and  afterwards  gradually 
adopted  in  other  countries;  and  this  inherent  right  is  also* 
vested  in  our  Supreme  Court,  which,  upon  petition,  has  the 
discretionary  power  to  grant  or  withhold  an  order  to  compel 
the  attendance  of  witnesses  under  a  commission  from  another 
country.*    But  owing  to  the  same  power  being  doubted  by 

*  See  Chapter  "/V<v«xi«i<tt/."  Attom^-Gmeral^  L.  R.  2  Ch.,  App. 

*  Consult  also  Story's  <*  Conflict  of      571. 
Laws,"  §§  23  to  38 ;  Campbell  vs.  The 
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other  Courts  in  other  countries,  and  to  make  a  universal  rule 
applicable  to  all  Colonies,  the  Imperial  Parliament  has  from 
time  to  time  passed  several  Acts,  but  the  last  two  only,  which 
are  applicable  also  to  all  British  Colonies,  are  sufficient  to  be 
mentioned  here.  The  one  is  19  and  20  Vict,  Chap.  113, 
passed  in  July,  1856,  by  which,  on  an  application  to  the 
Supreme  Court,  or  to  a  Judge  thereof,  for  an  order  for  the 
examination  of  witnesses  in  this  Colony  in  relation  to  any 
civil  or  commercial  matter  pending  before  foreign  tribunals, 
the  Court  can  grant  such  an  order,  and  the  witnesses  are 
bound  to  obey  it.  Such  an  order  can  be  granted  now  also 
in  any  criminal  matter  pending  in  a  foreign  tribunal.  Thus, 
for  instance,  the  Supreme  Court  granted  such  an  order  on  a 
Commission  from  Germany  for  the  examination  of  witnesses 
here  against  an  Officer  of  a  German  man-of-war,  in  connection 
with  supplies  to  the  ship  while  here.^  This  application  was 
founded  on  the  24th  section  of  33  &  34  Vict.,  Chap.  52,  which 
is  as  follows  : — 

'*  The  testimony  of  any  witness  may  be  obtained  in  relation  to  aay 
criminal  matter  pending  in  any  Court  or  tribunal  in  a  foreign  state  in 
like  manner  as  it  may  be  obtained  in  relation  to  any  civil  matter  under 
the  Act  of  the  Session  of  the  19th  and  20th  years  of  the  reign  of  Her  present 
Majesty,  chapter  113,  intituled  'An  Act  to  provide  for  taking  evidence  in 
Her  Majesty's  Dominions  in  relation  to  civil  and  criminal  matters  pending 
before  foreign  tribunals';  and  all  the  provisions  of  the  Act  shall  be 
construed  as  if  the  term  civil  matter  included  a  criminal  matter  and  the 
term  cause  included  a  proceeding  against  a  criminal :  provided  that 
nothing  in  this  section  shall  apply  in  the  case  of  any  criminal  matter  of  a 
political  character P^ 

But  as  the  Act  applies  only  to  foreign  Commissions,  the 
Act  2^  Vict,  Chap.  20,  was  passed  in  1859,  by  which  the  same 
power  was  given  to  the  Supreme  Court,  throughout  Her 
Majesty's  dominions,  to  order  a  witness  to  appear  and  give  his 
evidence  before  a  Commissioner,  in  the  Colonies,  appointed 
by  a  competent  Court  in  the  United  Kingdom.  But  it  is  to  be 
observed  that,  while  the  jurisdiction  of  a  Commissioner  from 
the  United  Kingdom  will  be  sufficient,  without  other  proof, 

^  Re  Dregier,  B.  for  1878,  p.  loi.  Imptrial  German  Consiil*General  for 

*  See  also  the  case  of  Ex  parte  the      South  Africa,  11  C.  T.,  34. 

2  C 
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to  be  acted  upon,  a  foreign  Commission  must  be  accompanied 
by  a 

"  certificate  under  the  hand  of  the  ambassador,  minister,  or  other  diplo- 
matic agent  of  any  foreign  power,  received  as  such  by  Her  Majesty,  or  in 
case  there  be  no  such  diplomatic  s^ent,  then  of  the  consul-general  or 
consul  of  any  such  foreign  power  at  London,  received  and  admitted  as 
such  by  Her  Majesty,  that  any  matter  in  relation  to  which  an  application 
is  made  ...  is  a  civil  or  commercial  matter  pending  before  a  Court  or 
tribunal  in  the  country  of  which  he  is  the  diplomatic  agent  or  consul. 
.  .  •  And  that  such  Court  or  tribunal  is  desirous  of  obtaining  the  testimony 
o^"  etc.  (here  follow  the  names  of  the  witnesses). 

As  the  Privy  Council  has  decided  that  Colonial  Courts 
acting  under  Imperial  Acts  extending  to  the  Colonies  are 
bound  by  the  decisions  of  the  High  Courts  of  England  in  the 
interpretation  thereof,  so  we  are  bound  by  the  decisions  of 
the  High  Courts  of  England  in  the  construction  of  these  two 
-Acts  also ;  and  it  has  been  decided  that  it  is  for  the  Court 
compelling  the  attendance  of  the  witnesses  to  determine  what 
witnesses  are  to  be  examined,  and  what  documents  produced, 
and  to  decide  questions  of  privilege.^  In  the  case  of  Hesslopp 
and  another  vs.  Hamilton?  a  commission  was  issued  from  the 
Queen's  Bench  in  England  to  a  gentleman  at  Port  Elizabeth 
in  this  Colony,  requiring  him  to  take  the  evidence  of  certain 
witnesses  who  were  in  Cape  Town.  The  witnesses  refused  to 
attend  voluntarily;  whereupon  an  application  was  made  to 
the  Supreme  Court,  in  terms  of  22  Vict.  Chap.  20,  to  compel 
the  witnesses  to  attend  before  the  Commissioner  at  Port 
Elizabeth.  The  order  was  granted,  but  it  was  left  to  the 
Chief  Justice  to  fix  the  date  of  their  appearance,  as  it  was 
then  not  known  when  the  Commissioner  proposed  to  take 
the  evidence.  The  Chief  Justice,  having  subsequentjjfr  been 
satisfied  that  the  date  fixed  by  the  Commissioner  allowed  a 
reasonable  time  for  the  witnesses  to  attend,  granted  the  order, 
on  the  20th  March,  for  their  attendance  at  Port  Elizabeth  on 
the  8th  April.  Now,  owing  to  the  greater  facility  of  com- 
munication between  Cape  Town  and  Port  Elizabeth,  the  time 
would,  of  course,  be  shorter  under  a  similar  commission.     In 

>  Campbell    ts.     AHomey^Gmiral^         '  Decided  in  1876,  not  reported. 
L.  R.,  aCh.,  App.  571. 
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the  case  of  Bowsiead  and  another  vs.  Owners  of  Vessel 
** August**  and  another ^  following  the  decision  of  the  case  just 
mentioned,  an  order  was  granted  by  Mr.  Justice  (now  Sir 
John)  Buchanan  in  chambers  for  the  attendance  of  witnesses 
in  Cape  Town  before  the  Commissioner  here,  appointed  by  the 
High  Court  of  Justice  in  England.^ 

In  the  case  of  Dunell,  Ebden  and  Co.  vs.  Goldsckmidt^  our 
Supreme  Court  granted  an  order  for  the  attendance  of  the 
witnesses  before  the  Commissioner  in  Cape  Town,  who  was 
appointed  by  a  Commission  from  one  of  the  High  Courts 
in  Germany,  which  commission  was  duly  accompanied,  as 
required  by  19  and  20  Vict,  Chap.  113,  by  a  certificate  from 
the  German  ambassador  in  London,  which  certificate,  in  turn, 
was  also  certified  to  by  England's  then  Foreign  Minister,  so 
that  there  should  be  no  doubt  as  to  the  genuineness  of  the 
Commission.^ 

But  the  Act  covers  only  foreign  Commissions  from 
countries  which  have  ambassadors  or  consuls  in  London, 
and  where  the  Commissions  have  to  come  viA  London. 
There  are  many  foreign  places,  however,  which  have  no 
ambassadors  or  consuls  in  London ;  or  a  Conunission  may 
come  from  a  country  which  would  make  it  absurd  to  send 
it  viA  London.  In  all  such  cases  our  Supreme  Court,  upon 
^'  request "  from  the  Court  from  which  the  Commission  issues, 
and  upon  being  satisfied  that  the  matter  under  investigation 
is  a  civil,  and  not  a  criminal,  one,  may  exercise  its  discretion, 
under  the  common  law,  and  give  an  order  for  the  examination 
of  the  witnesses.  By  the  law  of  Holland,  this  ''request" 
should  come  from  the  Court,  but  owing  to  the  disposition 
of  the  Court  now-a-days  to  dispense  with  so  many  of  the 
xiseless  formalities  and  technicalities  of  the  old  practice,  I 
-dare  say  that  if  this  "  request "  should  be  omitted,  the  Court 
here  would  grant  relief  upon  the  petition  of  the  party,  or  his 
agent,  who  wants  the  witnesses  examined. 

The  only  object,  after  all,  of  an  application  to  the  Court 
is  to  enforce  the  attendance  before  the  Commissioner  of 

'  July,  1890,  not  reported.  '  See  also  Dregler^   B.    for   1878, 

'  Decided  19th  December,  1878,  not      p.  loi. 
veported. 

2  C  2 


388  COMMISSIONS  ''DE  BENE  ESSEP 

witnesses  who  will  not  come  voluntarily.  Whether  the  wit- 
^nesses  are  to  be  examined  by  virtue  of  a  foreign  Commission^ 
or  of  a  Commission  from  the  United  Kingdom,  or  of  a  Com- 
mission from  any  of  the  Courts  in  this  Colony,  they  are 
entitled  in  all  respects  to  the  same  privileges,  time,  and 
remuneration,  and  are  subject  to  the  same  disabilities,  duties, 
and  obligations  as  if  they  were  duly  subpoenaed  to  attend  a 
trial  pending  before  the  Supreme  Court*  The  power  of 
punishing  the  witnesses  for  contempt  is  vested  in  the  Couvt 
which  g^nts  the  Commission.  All  the  Courts  in  this  Colony, 
except  the  Magistrates'  Courts,  have  the  power  to  issue 
Commissions,  but  the  Supreme  Court  only,  or  a  Judge 
thereof,  has  the  power  to  enforce  the  attendance  of  witnesses 
by  virtue  of  foreign  Commissions  or  Commissions  from  the 
United  Kingdom,  and  under  such  Commissions  the  Supreme 
Court  only  can  punish  the  witnesses  for  contempt  The 
Commissioner,  no  matter  from  what  Court  or  tribunal  the 
Commission  has  been  issued,  has  no  power  to  punish  any 
witness  for  contempt,  except  an  insolvent  in  an  inquiry 
regarding  his  insolvent  estate^  nor  can  he  compel  the 
attendance  of  any  witness.^  The  subpoenas  for  the  attendance 
of  the  witnesses  can  be  issued  only  out  of  the  Court  granting 
the  Commission,  and  in  the  case  of  foreign  Commissions  or 
Commissions  from  the  United  Kingdom  can  be  issued  only 
out  of  the  Supreme  Court. 

Instead  of  issuing  the  Commission  to  take  the  evidence 
generally,  the  Court  may  order  certain  interrogatories  to  be 
answered  by  the  witnesses.*  The  latter  is  frequently  done  in 
England,  but  very  rarely  resorted  to  by  us.  With  us  the 
evidence  is  generally  taken  in  the  form  of  a  narrative. 

By  the  Magistrates'  Courts  no  Commission  of  any  kind  can 
be  granted,  but  interrogatories  are  issued,  to  be  agreed  upon 
by  the  parties  and  approved  of  or  settled  by  the  Magisn 
trate-* 

Usually  there  is  no  time  fixed  for  the  return  of  a  Com* 
mission,  but  where  a  time  is  fixed,  it  must  be  returned  withia 

»  Sec  Chapter  *' Sub/xmas:'  *  See  Chapter  "  Suhpcenas:' 

'  §§  62,  63,  and  64,  Ins.  Ord. ;  and         *  Van  Leeuwen,  5,  22-27. 
n  HoUman^  3  M.,  302.  *  Act  20  of  1856,  §  52. 
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that  time,  else  it  will  lapse,  unless  before  that  time  the 
Court,  on  good  cause  shewn,  shall  extend  it. 

Sometimes  a  Commission  is  general,  but  it  may  be 
specific;  the  Commissioner  must  see  what  are  the  terms 
imposed  on  him,  or  instructions  given  him,  and  abide  by 
them. 

A  Commissioner  need  not  take  down  the  evidence  in 
writing  himself.     He  may  get  another  to  do  it.^ 

The  person  who  takes  out  the  Commission  must  proceed 
and  set  the  machinery  in  motion  which  shall  give  effect  to 
the  order.  He  must  give  notice  thereof  to  the  Commissioner 
and  the  opposite  party  and  do  all  things  requisite  without 
undue  delay." 

When  the  Commissioner  has  fixed  the  date  for  the  parties 
to  appear  before  him,  he  gives  notice  thereof  to  the  party  who 
obtained  the  Commission,  and  who  in  turn  must  g^ve  due 
notice  to  the  opposite  party. 

The  Commissioner  can  fix  any  room  or  office  he  pleases 
for  taking  the  evidence,  and  such  place  shall  be  regarded  as 
private  and  not  public :  and  no  one  but  the  parties  and  their 
mtnesses  shall  have  the  right  to  attend  there. 

A  Commissioner,  even  though  he  may  not  be  a  J.P.,  has 
the  right  to  administer  the  oath  to  all  the  witnesses.' 

All  the  Resident  Magistrates  in  this  Colony  are  ex- 
cfficio  Commissioners    of   the  Supreme  Court  to  examine 

witnesses.^ 

•  •  »  • 

The  appointmait  of  Colonial  Commissioners  for  the 
examination  of  witnesses  is  regulated  by  the  1 36th  Rule  of 
Court,  and  of  Commissioners  out  of  the  Colony  by  the  274th 
Rule. 

The  costs  of  every  Commission  and  of  the  evidence  taken 
thereunder  are  in  the  discretion  of  the  Court 

The  Commissioner  must  decide  upon  the  evidence  offered, 
and  confine  himself  as  much  as  possible  to  the  rules  of 
evidence.  All  objections  made  should  be  noted  by  him, 
whether  he  decides  on  them  or  not    In  case  of  a  mistake,  or 

« 

^  Boltm  Ts.  BoUm^  34  L.T.,  123.  *  §  17  of  Act  4  of  1861. 

'  See  alio  Frinci'n^  Adam  andZoer^         *  Knle  of  Court  137. 
4  C.  T.»  9. 
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witnesses  who  will  not  come  voluntarily.  Whether  the  wit- 
.nesses  are  to  be  examined  by  virtue  of  a  foreign  Commission^ 
or  of  a  Commission  from  the  United  Kingdom,  or  of  a  Com- 
mission from  any  of  the  Courts  in  this  Colony,  they  are 
entitled  in  all  respects  to  the  same  privileges,  time,  and 
remuneration,  and  are  subject  to  the  same  disabilities,  duties, 
and  obligations  as  if  they  were  duly  subpoenaed  to  attend  a 
trial  pending  before  the  Supreme  Court*  The  power  of 
punishing  the  witnesses  for  contempt  is  vested  in  the  Couvt 
which  g^nts  the  Commission.  All  the  Courts  in  this  Colony^ 
except  the  Magistrates'  Courts,  have  the  power  to  issue 
Commissions,  but  the  Supreme  Court  only,  or  a  Judge 
thereof,  has  the  power  to  enforce  the  attendance  of  witnesses 
by  virtue  of  foreign  Commissions  or  Commissions  from  the 
United  Kingdom,  and  under  such  Commissions  the  Supreme 
Court  only  can  punish  the  witnesses  for  contempt  The 
Commissioner,  no  matter  from  what  Court  or  tribunal  the 
Commission  has  been  issued,  has  no  power  to  punish  any 
witness  for  contempt,  except  an  insolvent  in  an  inquiry 
regarding  his  insolvent  estate^  nor  can  he  compel  the 
attendance  of  any  witness.^  The  subpcenas  for  the  attendance 
of  the  witnesses  can  be  issued  only  out  of  the  Court  granting 
the  Commission,  and  in  the  case  of  foreign  Commissions  or 
Commissions  from  the  United  Kingdom  can  be  issued  only 
out  of  the  Supreme  Court 

Instead  of  issuing  the  Commission  to  take  the  evidence 
generally,  the  Court  may  order  certain  interrogatories  to  be 
answered  by  the  witnesses.*  The  latter  is  frequently  done  in 
England,  but  very  rarely  resorted  to  by  us.  With  us  the 
evidence  is  generally  taken  in  the  form  of  a  narrative. 

By  the  Magistrates'  Courts  no  Commission  of  any  kind  caa 
be  granted,  but  interrogatories  are  issued,  to  be  agreed  upon 
by  the  parties  and  approved  of  or  settled  by  the  Magisr 
trate-* 

Usually  there  is  no  time  fixed  for  the  return  of  a  Com- 
mission, but  where  a  time  is  fixed,  it  must  be  returned  withia 

*  See  Chapter  *' Suipcenas,'*  *  See  Chapter  "  SuhpCBtuu.^' 

'  §§  62,  63,  and  64,  Ins.  Ord.  ;  and  *  Van  Leeuwen,  5,  22-27. 

re  HoUman^  3  M.,  302.  »  Act  20  of  1856,  §  52. 
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that  time,  else  it  will  lapse,  unless  before  that  time  the 
Court,  on  good  cause  shewn,  shall  extend  it 

Sometimes  a  Commission  is  general,  but  it  may  be 
specific;  the  Commissioner  must  see  what  are  the  terms 
imposed  on  him,  or  instructions  given  him,  and  abide  by 
them. 

A  Commissioner  need  not  take  down  the  evidence  in 
writing  himself.     He  may  get  another  to  do  it.^ 

The  person  who  takes  out  the  Commission  must  proceed 
and  set  the  machinery  in  motion  which  shall  give  effect  to 
the  order.  He  must  give  notice  thereof  to  the  Commissioner 
and  the  opposite  party  and  do  all  things  requisite  without 
undue  delay.^ 

When  the  Commissioner  has  fixed  the  date  for  the  parties 
to  appear  before  him,  he  gives  notice  thereof  to  the  party  who 
obtained  the  Commission,  and  who  in  turn  must  give  due 
notice  to  the  opposite  party. 

The  Commissioner  can  fix  any  room  or  ofHce  he  pleases 
for  taking  the  evidence,  and  such  place  shall  be  regarded  as 
private  and  not  public :  and  no  one  but  the  parties  and  their 
witnesses  shall  have  the  right  to  attend  there. 

A  Commissioner,  even  though  he  may  not  be  a  J.P.,  has 
the  right  to  administer  the  oath  to  all  the  witnesses.' 

All  the  Resident  Magistrates  in  this  Colony  are  er- 
officio  Commissioners  of  the  Supreme  Court  to  examine 
witnesses.^ 

The  appointment  of  Colonial  Commissioners  for  the 
examination  of  witnesses  is  regulated  by  the  136th  Rule  of 
Court,  and  of  Commissioners  out  of  the  Colony  by  the  274th 
Rule. 

The  costs  of  every  Commission  and  of  the  evidence  taken 
thereunder  are  in  the  discretion  of  the  Court 

The  Commissioner  must  decide  upon  the  evidence  offered, 
and  confine  himself  as  much  as  possible  to  the  rules  of 
evidence.  All  objections  made  should  be  noted  by  him, 
whether  he  decides  on  them  or  not    In  case  of  a  mistake,  or 

^  Bolton  Ts.  BoUm^  34  L.T.,  123.  *  {  17  of  Act  4  of  1861. 

*  See  alio  Brimt^n.  Adam  andZoer^         *  Role  of  Court  137. 
4  C.  T.,  9. 
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as  to  whether  what  was  done  was  rightly  done  or  not,  it  is 
for  the  Court  to  determine  at  the  trial. 

The  party  who  has  applied  for  the  Commission,  whether 
plaintiff  or  defendant,  and  whether  the  Commission  be  joint 
or  single,  must  lead  evidence  before  the  Commissioner.^ 

On  the  completion  of  the  evidence  the  Commissioner 
must  return  the  Commission,  and  send  it  with  the  evidence 
to  the  Court  from  which  the  Commission  issued.' 


Notice  to  opposite  parfy  of  an  application  for  a  Commission  *^de  bene  esse^ 

(Heading  of  case.) 

Sir, — ^Take  notice  that  application  will  be  made  to  this  Honourable 

Court  on  the  ...  .  day  of  ....  at  ...  •  o'clock  on  behalf  of  the 

above  plaintiff  for  the  appointment  of  a  Commissioner  of  this  Honourable 

Court  to  examine  the  plaintifTs  witnesses  at ...  • 

Cape  Town  ....  day  of  ...  . 

Yours  .  •  «  . 


PlaintifTs  Attorneys. 
To  CD. 
Defendant's  Attorney. 

(Affidavit  in  support^ 
(Heading.) 
I,  A.B.  of .  .  .  .,  the  above  plaintiff,  make  oath  and  say  : — 

1.  That  I  am  poor  and  cannot  afford  to  pay  for  the  expenses  of  my 
witnesses,  who  all  reside  in  the  district  of ...  . 

2.  That  the  important  legal  questions  involved  in  this  case  are  my 

chief  reasons  for  instituting  the  action  in  this  Honourable  Court  instead 

of  in  the  Circuit  Comt,  but  that  even  if  the  actions  were  instituted  in  the 

Circuit  Court,  the  nearest  Circuit  town  to  the  witnesses  is  •  •  •  .,  and  for 

them  to  attend  at  Court  would  cost  very  much  more  than  if  they  were 

to  be  examined  at .  •  •  •  before  a  Commission  of  this  Honourable  Court. 

Sworn  at  Cape  Town 
this,  &c. 


Notice  of  a  Commission  to  examine  a  witness  who  is  too  ill  to  attend. 

Follow  the  previous  notice  to  end  of  the  words  ''to  examine,"  then 
add  ''  Mrs of .  •  •  .  who  is  too  ill  to  attend  the  triaL" 

{Affidavit  in  support.) 
I,  A.B.  of  •  .  .  .,  make  oath  and  say  : — 

I.  That  one  of  my  witnesses  in  this  case  is  Mrs of  •  •  •  •  but 

who  is  at  present  in  such  a  delicate  state  of  health  as  to  make  it  unsafe 

*  Bcwstead  &»  Co.   vb.   Owners  of     July,  1890,  not  feported. 
Vessd  **  AugusV^  and  another^  decided         '  Taylor  on  Evidence  §  471,  et  seq* 
In  High  Court  of  Justice,  England,  in 
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for  her  to  travel  in  order  to  attend  this  trial  as  appears  from  the  affidavit 
of  Dr.  .  .  .  •  filed  in  this  application. 

(Note. — If  no  affidavit  from  a  doctor  can  be  obtained,  for  whatever 
cause,  then  give  the  reasons  or  cause  of  the  illness  so  as  to  satisfy  the 
Court  of  the  genuineness  of  the  application,  as  for  instance : — 

That  Mrs has  no  medical  attendant,  and  tiius  no  affidavit  from 

a  medical  practitioner  could  be  obtained  as  to  her  inability  to  attend 
the  trial,  but  I  know  of  my  own  knowledge  that  she  b  in  a  deep  consump- 
tion, is  very  weak,  hardly  able  to  move  about  without  assistance,  and 
that  any  attempt  to  travel  would  be  attended  with  great  danger.) 

2.  I  say,  lastly,  that  I  cannot  safely  go  to  trial  without  her  evidence. 

Sworn  at  •  •  •  • 

this,  &c. 

(Note. — Tk^  party  may  herself  make  the  application  and  affidavit  as- 
to  her  illnessy  or  old  age^  or  as  to  whatever  cause  prevents  him  or  her 
from  attending  the  trials    See  forms  to  "  SubpcenasI*) 


Affidavit  when  a  witness  is  leaving  the  Colony, 

1.  That  A.B.  of  ....  is  a  material  witness  for  me  in  this  case 
but  is  at  present  a  passenger  on  board  the  steamer  ....  from  Natal 
to  England,  which  steamer  will  sail  from  Table  Bay  for  England  this 
afternoon. 

2.  That  I  was  not  aware  till  to-day  that  the  said  A.B.  contemplated 
going  to  Ei^land,  and  it  was  my  intention  as  soon  as  the  pleadings  were 
closed  to  have  applied  to  this  Honourable  Court  for  a  Commission  to 
take  his  evidence  in  Natal. 

Sworn,  &c. 

Notice  for  a  foreign  Commission  with  points  to  be  proved  by  the  witnesses^ 

Sir, — ^Take  notice  that  application  will  be  made  to  this  Honourable 
Court  on  the  ....  day  of  ....  for  the  appointment  of  a  Commissioner 
of  this  Honourable  Court  in  London  to  examine  the  following  witnesses 
of  the  defendants,  viz., 

CD.  of ....  to  prove  that  the  accounts  annexed  to  the  plea  and 
referred  to  in  paragraph  6  are  conect. 

E.F.  of ....  to  prove  that  he  was  present  on  the  ....  of  ...  . 
at  ...  .  where  the  plaintiff  consented  to  forego  the  charges  mentioned 
in  paragraph  9  of  the  plea. 

G.H.  of  ....  to  prove  that  he  wrote  and  signed  the  letters  referred 
to  in  paragraph  13  of  the  declaration  and  17  of  the  plea,  at  the  special 
request  of  the  plaintiff. 

Dated  at  Cape  Town  this  ....  day  of ...  • 


Defendant's  Attorneys. 
T<f  P.Q. 

Plaintiff's  Attorneys. 
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{Affidavit  in  support^ 

I,  A.B.,  of .  •  .  •,  the  above  defendant,  make  oath  and  say  : — 

1.  That  from  infonnation  received  from  my  London  correspondent, 
who  was  specially  asked  by  me  to  make  enquiries  as  to  the  evidence  that 
can  be  procured  in  England  in  support  of  my  case,  I  am  informed,  and 
verily  believe  the  information  to  be  true,  that  paragraphs  6,  9,  and  17  of 
my  pleas  can  be  proved  by  CD.  of  .  .  .  .,  E.F.  of  .  ,  .  .,  and  G.H.  of 
•  .  .  .,  all  of  whom  were  at  one  time  in  the  service  of  the  said  plaintiff  in 
this  Colony. 

2.  I  say,  lastly,  that  their  evidence  is  material  to  my  defence  and 
that  I  cannot  safely  go  to  trial  without  it. 

Sworn  at ...  .  &c. 


Petition  far  a  Commission  to  examine  witnesses  in  insolvency. 

(Heading.) 
The  petition  of ...  • 
Jiumbly  sheweth : — 

1.  That  your  petitioner  is  the  trustee  of  the  insolvent  estate  of .  .  .  . 

2.  That  in  the  coturse  of  his  examination  before  the  Master  of  this 
honourable  Court,  the  insolvent  stated  that  he  has  had  dealings  and 
transactions  with  certain  parties  whom  he  named,  but  that  he  was  unable 
satisfactorily  to  explain  the  whole  of  his  dealings  with  them. 

3.  That  it'  is  necessary  that  the  insolvent  himself,  and  F.  of  .  .  •  ., 
'  G.  of .  .  .  .,  P.  of .  .  .  .,  and  R.  of .  .  .  .  should  be  examined  before 

a  Commissioner  appointed  by  this  Honourable  Court  concerning  the 
trade,  dealings  and  estate  of  the  said  insolvent. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  appoint  a  Commissioner  for  the  purpose  of  examining  the 
insolvent  himself,  and  F.  of  .  •  .  .,  P.  of .  •  .  .,  and  R.  of  •  •  •  .,  con* 
vceming  the  trade,  dealings  or  estate  of  said  insolvent. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Petition  to  cotnpel  witnesses  here  to  give  evidence  under  a  Commission 

' granted  abroad. 

(Heading.) 

The  petition  of  A.B.  of ...  • 
Humbly  sheweth : — 

I.  That  by  the  last  mail  from  England  your  petitioner  received 
instructions  to  act  on  behalf  of  the  plaintiffs  in  this  case,  in  obtaining  the 
evidence  of  CD.  of »  .  .  .  and  E.F.  of ....  in  terms  of  the  Commission 
hereto  annexed,  granted  by  the  High  Court  of  Justice  in  England, 
appointing  W  ....  of  this  city  ....  as  Commissioner  to  take  their 
evidence. 
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2,  That  your  petitioner  duly  called  upon  the  said  CD.  and  E.F.,  and 
requested  their  attendance  before  the  said  Commission  on  the  ....  day 
of ...  .y  and  at  the  same  time  offering  to  pay  them  their  necessary  witness 
expenses,  but  they  declined  to  attend,  saying  that  they  have  been  too 
badly  treated  by  the  said  plaintiffs  and  that  they  would  in  no  way  assist 
them. 

3.  The  Commission  is  retimiable  on  the  ....  day  of  •  •  •  .,  and  it  is 
necessary  that  the  evidence  of  the  said  parties  should  be  taken  in  time  ; 
and  the  Conunissioner  has  suggested  ....  the  ....  day  of ....  at 
10  o'clock  at  his  office  in  Cape  Town  as  a  convenient  day  and  time  for 
the  witnesses  to  attend. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  grant  an  order,  compelling  the  attendance  of  the  said  C.D. 
and  E.F.  before  W  ....  the  said  Commissioner  at  Cape  Town,  on  the 
....  day  of  •  •  •  •  then  and  there  to  give  their  evidence  in  the  said 
cause. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 

CNOTE. — upon  the  granting  of  the  order  prayed  for  the  witnesses  can 
be  subpoenaed  to  attend  before  the  Commissioner^ 
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CHAPTER  XXIV. 

SBPOUEAIA  OB  ENGAaiOOINTS  TO  KLABB7;    ANI> 
BBEACH  OF  PBOKiaE  OF  MARHTAGKB. 

An  espousal  or  a  betrothal  is  an  engagement  or  a  mutual 
promise,  entered  into  between  two  persons,  male  and  female, 
who  are  capable  of  contracting  and  who  are  not  within  the 
prohibited  degrees,  to  many  each  other  at  a  future  period. 

Espousals  between  persons  who  stand  in  the  prohibited 
degrees  of  marriage  are  void  ab  initio;  and  so  also  is  an 
espousal  by  one  of  two  married  persons  to  an  unmarried 
party  who  is  aware  of  the  other's  existing  marriage,  although 
the  engagement  be  entered  into  upon  the  condition  of  marry- 
ing the  other  upon  the  death  of  his  or  her  spouse.  But  if  the 
party  to  whom  the  proposal  is  made  is  ignorant  of  the  other's 
marriage,  then,  although  the  engagement  would  be  void, 
that  party  may  bring  an  action  for  damages  for  breach  of 
promise.^ 

The  prohibited  degrees  of  engagement  as  well  as  of 
marriage  are  between  all  persons  who  stand  in  the  position 
of  ascendants  and  descendants  to  each  other,  ad  infinitum^ 
and  collaterally  to  the  end  of  the  third  degree.^ 

Persons  who  may  never  marry  cannot  be  engaged  to  be 
married  ;  for  instance,  all  those  who  are  incapable  of  procrea- 
tion, and  idiots  or  madmen.^ 

A  person,  either  male  or  female,  on  attaining  the  age  of 
seven  years  may,  with  consent  of  his  or  her  parents  or,  in 
their  absence,  of  legal  guardians,  enter  into  an  engagement  to 

*  Grodas,  i,  5,  2,  and  the  references ;  *  See  Chapter  **  Marriage.^* 

also  Van  der  Keessel,  62.  ^  '  See  Chapter  **  Marriage,'** 
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many/  but  he  or  she  cannot  many,  even  with  consent  of 
parents  or  guardians,  before  the  age  of  puberty,  which  is 
fourteen  for  males  and  twelve  for  females.  If  a  person  below 
the  age  of  majority  should  become  engaged  without  consent 
of  the  legal  guardians,  it  is  not  binding,  nor  can  even  an 
action  compel  the  fulfilment  of  such  an  engagement' 

Among  the  ancients  children  would  either  ask  the  parents 
to  look  out  for  spouses  for  them  or  the  parents  would  indicate 
whom  the  children  should  marry ;  thus  Abraham  sent  his 
servant  to  fetch  a  wife  for  his  son  Isaac  and  he  chose  Rebekah 
at  the  well,  near  the  city  of  Nahor ;  ^  Judah  took  a  wife  for  his 
son  £r ;  *  and  Isaac  said  to  his  son  Jacob,  "  go  to  .  .  .  the 
house  of  Bethuel  .  .  .  and  take  thee  a  wife  from  thence  " ;  • 
Shechem  said  to  his  father  Hamor,  ''give  me  this  damsel  to 
wife  "  ;  *  and  Samson  told  his  parents  "  to  ^et  her  (a  certain 
woman  in  Timnath)  for  me  to  wife  " ;  ^  the  Priest  of  Midian 
£ave  Moses  his  daughter  Zipporah.^  Sometimes  a  king  pro* 
vided  a  wife  for  a  favourite  or  minister ;  thus  Pharaoh  gtwe 
Asenath,  the  daughter  of  Potipherah,  to  Joseph.*  Hermione 
declares  that  it  was  her  father's  business  to  provide  a  husband 
for  her.*® 

In  the  later  period  of  the  Roman  Republic  it  was 
customary  for  parents  to  betroth  their  young  children  to 
suitable  partners,  sometimes  even  without  their  knowledge ; 
and  though  the  children  could  not  be  compelled  to  marry, 
yet  when  in  years  of  discretion  they  were  made  acquainted 
with  their  parents'  choice  many  of  them  complied  with  iL 
Van  Leeuwen  also  mentions  an  instance  in  the  Dutch  law : 
" Do  you  promise  your  daughter  as  a  wife  to  my  son ? "  "I 
promise  her."  "  I  know  of  several  similar  instances,  even  in 
this  Colony,  among  leading  families. 

But  our  law  requires  that  the  consent  of  the  intending 
spouses  must  be  mutual  and  voluntary,  and  if  either  has  been 

^  Cens.  For.  translated  by  Schreiner,  *  Gen.  xxxviii.  6. 

I,  I,  II.  *  Gen.  xxviii.  2. 

*  Utrecht,  Con.,  VoL  i,  Cas.  52;  •  Gen.  xxxiy.  4. 

Hoi.  Cons.,  VoL  3,  Con.  86  ;  Loenius,  '  Judges  xiv.  2. 

4  and   5j ;  and   Gn^  vs.   Jiynhoudj  *  £x^.  ii.  21. 

and  Grufv%,  Verdeaux^  l  M.,  150  and  *  Gen.  xli.  45. 

151.  ^*  Euripides'  Androm.,  951. 

'  Gen.  xxiv.  ^^  Cens.  For.  by  Schreiner,  i,  11,  l« 
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threatened  or  unduly  influenced  thereto,  the  engagement  is 
void.^ 

In  a  speech  made  by  Lord  Hartington  in  1889,  in  the 
north  of  England,  he  said  that  in  almost  every  high  and 
important  political  nomination,  whether  of  an  ambassador  or 
a  govemor-geneial,  a  question  invariably  asked  by  those  who 
have  anything  to  say  in  the  appointment  is, ''  What  sort  of  a 
wife  has  he  ?  "  thus  showing  that  the  wife's  influence  socially 
and  politically  has  often  been  a  factor  in  the  selections  made 
to  high  public  offices. 

Plato  has  somewhere  said  that  in  choosing  a  wife  everyone 
ought  to  consult  the  interests  of  the'  State,  and  not  his  own 
pleasure.  This  doctrine  is  still  kept  up  among  some  sove- 
reigns at  the  present  day,  and  only  a  few  years  ago  the  State 
interfered  with  the  betrothal  of  one  of  the  daughters  of  the 
late  Emperor  Frederick  of  Germany  because,  forsooth,  it 
might  have  led  to  political  complicationa  With  regard  to 
Royal  marriages  it  may  be  noticed,  in  passing,  that  though 
the  choice  of  partners  is,  in  point  of  law,  unrestricted,  yet 
the  usage  and  etiquette  of  Courts  seems  nevertheless  to 
require  that,  in  practice,  the  choice  shall  be  confined  within 
the  pale  of  Royalty  itself.  Our  law,  however,  leaves  the 
choice  of  the  betrothal  and  marriage  entirely  free,  whether 
the  parties  are  of  the  same  or  of  different  creeds  or  classes 
or  nationalities. 

Jacob  Cats,  the  Dutch  poet,  in  a  long  and  amusing 
poem,  has  stated  what  sort  of  a  wife  he  wanted.  A  few 
lines  may  not  be  uninteresting  to  some  of  my  readers.  He 
says : — 


Niet  al  te  soet,  niet  al  te  suur, 
Niet  al  te  sacht,  niet  al  te  stuur, 
Niet  al  te  schouw,  niet  al  te  bout, 
Niet  al  te  laf,  niet  al  te  sout, 
Niet  al  te  wys,  niet  al  te  gek, 
Niet  al  te  ryf,  niet  al  te  vrek, 
Niet  al  te  loen,  niet  al  te  gau, 
Niet  al  te  kloek,  niet  al  te  fiau, 
Niet  al  te  ras,  niet  al  te  traagh, 
Niet  al  te  preuts,  niet  al  te  laag. 


Niet  al  te  scheef,  niet  al  te  fraai, 
Niet  al  te  mals,  niet  al  te  taay, 
Niet  al  te  heusch,  niet  al  te  plomp, 
Niet  al  te  teer,  niet  al  te  lomp, 
Niet  al  te  kort,  niet  al  te  lank, 
Niet  al  te  dik,  niet  al  te  rank, 
Niet  al  te  vast,  niet  al  te  broos, 
Niet  al  te  slecht,  niet  al  te  loos, 
Niet  al  te  kaal,  niet  al  te  bont, 
Niet  al  te  slim,  niet  al  te  ront, 


'  Brottwer,  d.  j.9  Con.  i,  17,  10. 
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Niet  al  te  schaars,  niet  al  te  milt, 
Niet  al  te  tarn,  niet  al  te  wilt, 
Niet  al  te  schraal,  niet  al  te  vet, 
Niet  al  te  vuyl,  niet  al  te  net, 
Niet  al  te  drocf,  niet  al  te  bly, 
Niet  al  te  bloo,  niet  al  te  viy, 
Niet  al  te  glat,  niet  al  te  stram, 


Niet  al  te  rap,  niet  al  te  tain, 
Niet  al  te  loom,  niet  al  te  fel, 
Niet  al  te  traag,  niet  al  te  snel, 
Niet  al  te  mal,  niet  al  te  vroet, 
Niet  al  te  qaat,  niet  al  te  goet, 
Niet  al  te  slap,  niet  al  te  serp^ 
Niet  al  te  bot,  niet  al  te  scherp. 


Proposals  from  the  most  ancient  days  have  generally 
come  from  the  man.  ''And  the  sons  of  God  saw  that  the 
daughters  of  men  were  fair,  and  they  took  them  wives  of  all 
of  which  they  chose."  ^  I  have  no  knowledge  of  universal 
history,  so  I  cannot  say  whether  the  women  have  ever  pro- 
posed marriage.  There  is,  however,  nothing  in  the  law  of 
any  part  of  the  civilised  world  to  prevent  their  doing  so.  It 
is  an  absurd  fashion  only  which  fetters  them.  They  have  at 
the  present  day  not  even  the  advantages  or  opportunities 
which  their  two  ancestors  Eve  and  Rebekah  had.  The  former 
"  was  taken  to  Adam  "  and  the  latter  was  sent  to  Isaac' 

The  ladies,  as  the  leaders  and  moulders  of  Society,  and 
inventors  of  fashion,  should  resent  and  break  through  this 
fashion,  and  not  be  so  selfish  as  to  retain  to  themselves  the 
privilege  of  saying  "  No  *'  or  "  Yes,"  as  the  case  may  be.  If 
one  of  them  takes  a  fancy  to  a  man  whom  she  knows  to  be 
either  too  nervous  and  bashful  to  propose,  or  whom  she 
knows  from  his  position,  whether  through  poverty  or  social 
♦inferiority  or  superiority,  to  be  shirking  proposal,  why  should 
she  not  make  her  feelings  known  to  him,  just  as  the  man  is 
allowed,  nay  even  encouraged,  by  Society  to  make  his  feelings 
known  to  her  ?  Many  ladies  have  braved  dangers  and  risked 
their  lives  for  the  sake  of  others  or  for  the  sake  of  common 
humanity,  on  battle-fields,  in  pestilences,  and  in  hospitals. 
Many  have  also  studied  for  and  mastered  all  sorts  of  pro- 
fessions, and  spoken  from  platforms  in  spite  of  tremendous 
opposition  from  all  sorts  of  people  of  all  classes,  male  and 
female,  and  from  the  most  learned  man  to  the  biggest  dunce* 
Many  of  them  have  also  undertaken,  sometimes  even  by 
marriage,  to  reclaim  a  rake  or  a  drunkard  or  to  mould  a 

*  Gen.  vl  2.  '  Gen.  ]L  22,  and  xxiv.  59. 
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vagabond  into  something  good ;  yet  amidst  all  these  trials 
and  oppositions  they  have  retained  their  good  name  and 
virtue  without  even  a  shadow  of  suspicion.  Why,  then,  should 
they  remain  the  slaves  of  fashion,  when  they  have  proved 
that  they  can  do  what  man  has  done,  especially  when  the 
question  is  purely  a  social  one  in  which  they  have  as  much 
interest  as,  if  not  even  a  greater  than,  men  ?  Many  a  man 
with  a  contempt  for  the  female  sex  has  through  the  influence 
of  the  ladies  been  brought  to  warmer  and  juster  sentiments 
towards  them,  and  has  never  thought  of  reproaching  them  for 
anything  they  have  done  under  those  circumstances  or  for 
perhaps  accompanying  and  attending  to  the  sick  and  wounded 
in  the  Red  Cross  Hospital  Ambulances  in  times  of  war.  It 
only  requires  half  a  dozen  leading  ladies  of  Society  to  set  the 
example  by  proposing  marriage  and  fearlessly  proclaiming  it 
to  the  world ;  others  will  soon  follow  suit,  and,  in  so  doing, 
"  return  their  partner's  lead." 

Though  the  mutual  promise  implies  a  future  marriage, 
there  is  nothing  to  prevent  the  parties  marrying  at  once.^ 

Sometimes  on  the  day  of  engagement  a  reason  is  given 
or  it  is  apparent  why  the  marriage  cannot  take  place  at  once 
or  shortly,  or  an  arrangement  is  subsequently  made  deferring 
it  to  a  later  period.  When  a  time  has  been  fixed  it  must  be 
abided  by,  and  neither  party  can,  without  the  consent  of  the 
other,  alter  it  Where  no  time  for  the  marriage  has  been 
agreed  upon  on  the  day  of  the  engagement  or  shortly  there? 
after,  it  must  take  place  within  a  reasonable  time ;  and  if 
either  party  afterwards  call  for  a  fulfilment  of  the  engage- 
ment, the  other  must  give  good  reasons  for  the  delay,  and 
these  must  come  within  the  limits  of  the  original  causes  of 
deferring  the  marriage  at  the  time  of  the  betrothal  or 
shortly  after. 

But  this  future  period  is  not  for  ever  to  remain  in  uncer- 
tainty ;  it  must  be  within  a  reasonable  time ;  and  what  this 
is  depends  upon  and  varies  according  to  the  circumstances  of 
each  particular  engagement  The  Court  must  be  satisfied, 
either  from  the  position  of  the  parties,  or  from  the  nature  and 
period  of  their  engagement,  that  a  reasonable  time  has  elapsed 

^  Hoi.  Con.,  VoL  5,  Con.  147. 
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for  the  fulfilment  of  the  promise.  Thus,  a  student,  while  he 
IS  bond  fide  qualifying  himself  for  his  chosen  profession,  can 
plead  delay  till  he  has  passed  the  necessary  examinations 
and  been  admitted,  if  he  was  studying  for  the  profession  at 
the  time  of  the  engagement  and  the  girl  knew  of  it.  Also  a 
man  without  means,  but  who  is  honestly  endeavouring  to  earn 
sufficient  to  support  himself  and  a  wife,  can  reasonably  plead 
delay.  So  also  can  a  man  temporarily  absent  on  the  service 
of  the  State,  and  uncertain  of  the  date  of  his  return ;  or 
one  who  is  so  situated  that,  through  no  fault  of  his  own, 
he  is  for  the  time  being  unable  to  fulfil  his  prombe ;  or 
a  soldier  or  sailor  on  special  service,  or  one  who  is  held  in 
captivity. 

If  the  excuses  offered  are  not  satisfactory,  or  the  delay  to 
many  is  unreasonable,  the  innocent  party  can  break  off  the 
engagement  forthwith.^ 

An  espousal  does  not  require  any  particular  form  of  words 
or  solemnity  to  make  it  binding,  and  it  may  be  entered  into 
either  verbally  or  in  writing  or  in  any  other  way.  The 
essential  requirement  of  the  law  is  the  mutual  agreement  of  tfie 
parties,  and  this  may  be  expressed  either  in  person  or  by  letter 
or  by  conduct  or  by  means  of  others  (for  instance,  by  pro- 
curation), or  by  a  third  party  especially  authorised  thereto, 
which  is  frequently  done  among  illustrious  persons.  Thus 
Abraham  sent  his  servant  to  ask  a  wife  for  his  son  Isaac  and 
he  chose  Rebekah.^ 

An  engagement  entered  into  through  fraud  by  either  party 
is  void  ab  initio. 

Also,  if  one  of  the  parties  were  to  say  to  the  other,  "  As 
long  as  I  live  I  shall  not  desert  you,"  it  is  no  promise  of 
marriage,  although  concubinage  may  have  followed,  because 
this  may  be  interpreted  to  mean  nothing  more  than  a  general 
support* 

"  I  marry  you,"  or  "  I  give  you  my  pledge,"  is  no  promise 
of  marriage;  because  the  words  are  said  in  the  present, 
whereas  an  offer  or  a  promise  or  a  contract  to  marry  should 

*  HoL  Con.,  Vol.  4,  Con.  368 ;  and         *  Hoi.  Con.,  Vol.  3,  Con.  54 ;  and 
BeUvm  Jnridicam,  Cas.  34.  Hnber  Hed.  Regts.,  Bk.  I,  Chap.  5, 

'  Gen.  xziY.  4,  47,  51-67.  n.  6. 
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be  in  the  future  tense  ;  therefore,  **  I  shall  many  you,"  or  "  I 
promise  to  marry  you,"  is  binding.^ 

Sleeping  together  is  no  proof  of  promise  of  marriage ;'  nor 
any  presents  given  by  the  one  to  the  other  f  nor  kissing  each 
other.* 

An  illegal,  an  immoral,  or  an  impossible  condition  is  not 
binding ;  nor  is  an  indecent  or  a  disgraceful  or  scandalous 
condition.* 

A  man,  we  ^  will  suppose,  asks  a  woman  to  be  his  wife. 
She  answers,  "Ask  my  father — ^his  answer  shall  be  my 
answer."  He  asks  the  father,  who  says  "  Yes,"  though  she 
thought  he  would  say  "  No."  This  is  not  binding  on  her,  on 
the  ground  that  there  was  no  mutual  agreement,  as  she 
thought  that  the  father  would  say  "  No ; "  more  especially 
if  she  could  give  satisfactory  reasons  why  she  thought  he 
would  say  ''No."  But  if  she  had  simply  left  the  decision 
entirely  and  unreservedly  in  the  hands  of  her  father,  to  be 
guided  by  his  answer,  and  by  some  word,  act,  or  deed  had 
afterwards  ratified  his  answer,  that  would  be  binding  on  her. 

^  When  shall  you  and  I  stand  like  that  ?  "  a  man  may  say 
to  a  woman,  pointing  to  a  bride  and  bridegroom  before  the 
altar.  She  answers  "  Whenever  you  like."  In  themselves 
this  question  and  answer  are  not  binding  on  either  party, 
but,  coupled  with  the  conduct  of  the  parties  either  before  or 
subsequently,  they  may  be  held  binding.  I  know  of  several 
marriages  where  people  have  traced  their  betrothals  to  similar 
questions  and  answers,  which,  though  .at  first  were  out  of 
idle  gossip  or  fun,  were  afterwards  regarded  by  the  parties 
as  serious. 

So  also  such  questions  as  these, ''  When  shall  we  follow 
suit?"  or  "When  shall  you  and  I  do  likewise?  "or  "Would 
you  like  to  be  nearer  related  to  my  family  ? "  or  "  Will  you 
come  and  share  my  house  with  me  ?  "  are  in  the  abstract  not 
proposals  of  marriage,  but,  coupled  with  conduct  or  the 
nature  of  correspondence,  before  or  since,  may  be  regarded  in 
that  light 

^  Hoi.  Con.,  Vol.  I,  Con.  31S,  and  Vol.  5,  Con.  218. 

Vol.  3,  Con.  219 ;  Loenius,  43.  *  Loenius,  14. 

*  Hoi.  Con.,  Vol.  3,  Con.  90,  n.  14.  *  Hoi.  Con.,  Vol.  5,  Con.  106 ;  Van 

'  Hoi.  Con.,  Vol.  4,  Con.  105,  and  der  Keessel,  47  and  48. 
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Many  young  people  between  whom  there  was  an  "  under- 
standing," or  who  were  on  a  fair  way  to  betrothal,  would 
have  become  engaged  but  for  the  undue  haste  of  relatives  or 
friends  to  chaff  or  tease  them  about  it  The  result  has  often 
been  that  by  way  of  denial  or  exculpation  one  party  has 
unnecessarily  and  unintentionally  made  disparaging  remarks 
of  the  other,  as  a  reason  or  excuse  why  he  or  she  would  never 
think  of  marrying  the  other.  These  again,  in  turn,  have  led 
to  coolness  in  some  families,  and  even  to  actions  for  slander. 
But  apart  from  the  iniquitous  habit  of  this  premature  teasing, 
it  has  often  been  the  cause  of  a  young  man  suddenly  ceasing 
to  meet  the  lady  anywhere,  or  to  visit  at  her  parents'  house 
as  before,  even  by  invitation,  and  thus  has  caused  unnecessary 
surprise  and  pain  to  the  parents  as  well  as  to  the  young 
Jady. 

The  contract  of  engagement  must  be  in  earnest,  and  must 
be  so  clear  that  no  other  construction  can  be  put  upon  the 
meaning  of  the  parties  from  any  expression  used  by  either 
towards  the  other  than  that  of  a  promise  of  marriage.^ 

"I  promise  to  marry  you,"  is  binding,  and  if  this  is 
accepted  is  perfectly  valid ;  so  also  "  I  shall  marry  you."  ' 

An  ante-nuptial  contract  entered  into  by  the  parties  is 
proof  of  the  engagement  to  marry.^ 

A  promise  made  by  the  one  party,  while  drunk,  to  the 
other,  is  binding,  as  drunkenness  is  no  excuse,  unless  the 
party  succeeds  in  proving  that  his  or  her  drunkenness  at  the 
time  of  the  proposal  amounted  to  insanity  or  complete  loss  of 
reason.* 

A  promise  of  marriage  may  be  made  conditionally,  and  is 
binding  providing  it  is  reasonable;  for  instance,  "I  accept 
your  proposal  on  condition  that  you  pass  a  creditable  law 
examination  at  the  next  University  Examinations."  ^ 

A  young  attorney  who  was  in  the  habit  of  concluding  or 
winding  up  his  love-letters  with  the  hackneyed  old  legal 
phrase  "yours,  without  prejudice,"  was  sued  by  the  lady  for 
breach  of  promise  of  marriage,  and  defended  the  action  on 

»  Hoi.  Con.,  Vol.  3,  Con.  90,  n.  5  »  Van  Alphen,  Vol.  a,  p.  552. 

and  35  ;  Dig.  33,  I,  4  and  13.  *  Loenius,    46 ;    Brouwer,    dc   J., 

'  HoL  Con.,  Vol.  3,  Cons.  7, 41  and  Cons,  i,  4,  11  and  12. 

42,  and' Vol.  I,  Con.  318.  *  Cens.  For.,  i,  i,  4. 
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the  ground  of  the  precautionary  words  here  used,  which  he 
said  protected  him  from  any  action  of  the  kind.  But  the 
Court  (this  happened  in  England  in  1886)  very  properly  told 
him  that  he  had  wholly  misapplied  and  misunderstood  the 
meaning  of  the  words,  and  condemned  him  in  damages. 

So  long  as  a  proposal  has  not  been  accepted,  the  maker 
may  recall  it  and  the  opposite  party  can  take  no  action  thereon. 
But  from  the  moment  it  has  been  accepted,  although  by  a 
minor  accepting  that  of  a  major,  the  latter  is  bound  and 
cannot  withdraw  on  the  ground  that  the  other  was  a  minor 
and  had  not  the  consent  of  his  or  her  guardian.  Of  course  if 
the  minor  made  or  accepted  a  proposal  without  the  consent 
of  the  guardian,  it  is  not  binding  on  him  or  her,  but  the  major 
is  nevertheless  bound  whether  it  is  pleasing  to  his  or  her 
parents  or  not.  If  the  minor  had  the  consent  of  the  guardian^ 
then  he  or  she  is  as  much  bound  as  the  major.  If  the  minor 
had  not  the  consent  of  the  guardian  and  does  not  recall  the 
engagement  before  or  on  becoming  of  the  age  of  majority, 
the  engagement  would  be  regarded  as  continuing  and 
binding.^ 

Prof.  Van  der  Keessel  says*  that  "of  two  espousal^ 
whether  absolute  or  conditional,  the  prior  one  should  have 
preferencey  unless  the  latter  has  been  confirmed  by  marriage 
celebrated  in  due  form."  I  can  find  no  confirmation  of  this 
doctrine.  He  cites  no  authority  whatever.  The  nearest 
approach  to  Van  der  KeessePs  view  that  I  can  find  is  the 
92nd  Case  in  Loenius's  decisions.  Loenius  also  cites  no 
authority.  Probably  it  was  a  decision  on  some  purely  local 
custom  of  one  of  the  small  States  before  the  union  of  the 
various  Provinces  of  Holland.  The  case  is  an  isolated  one 
and  not  referred  to  by  any  of  the  writers.  Anyhow,  it  and 
V.  de  Keessel's  assertions  are  against  the  general  principles 
of  the  law  on  the  subject,  and  there  is  nothing  to  prevent  a 
person  being  engaged  to  two,  or  three,  or  a  dozen  people  at 
a  time,  and  to  make  his  or  her  choice  which  one  of  the  dozen 
he  or  she  will  marry,  taking  the  chance  of  suits  of  action  for 
breach  of  promise  being  brought  by  the  other  eleven. 

*  Hoi.  Con,,  Vol.  3,  Cons.  86,  90;      Utrecht,  Cons.,  Vol.  i,  Con.  52. 
Huber,     Heds.    Regis.,    i,    S,     15 ;  *  Thes.  58. 
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From  the  most  ancient  period  it  was  customary  for  the 
engaged  parties  to  make  presents  to  each  other ;  sometimes 
their  relatives  also  made  them  presents.  Thus  Abraham's 
servant  gave  "jewels  of  silver  and  jewels  of  gold  and  raiment," 
to  Rebekah ;  ^  and  so  also  Shechem  offered,  if  he  might  but 
have  Dinah  for  his  wife,  any  dowry  that  should  be  demanded 
for  her  and  any  gift  to  her  relatives.* 

In  certain  cases,  when  the  intended  husband  was  unable 
to  give  the  customary  presents,  service  of  some  kind  was 
substituted  ;  as  when  Jacob  served  fourteen  years  for  Rachel.' 
Or  some  other  act  was  demanded  by  the  father  of  the  girl.* 

Occasionally  a  father  endowed  his  daughter ;  thus  Caleb 
gave  Achsah  certain  springs ;  *  and  Pharaoh  gave  the  city 
Gezer  to  his  daughter,  Solomon's  wife.' 

In  the  Roman  period  an  arrha  or  earnest  (Dutch,  Gods* 
penningen)  was  given  by  one  party  to  the  other,  by  way  of 
pledge  of  good  faith  to  abide  by  the  eng^ement  At  the 
present  day  rings  are  exchanged.  But  it  never  was,  nor  is 
it  now  the  law,  that  any  pledge  or  present  or  dowry  should^, 
as  a  matter  of  course,  be  given  on  an  engagement.  It  was,, 
and  is,  customary  and  complimentary,  but  not  obligatory,  and 
I  know  of  many  instances  where  it  was  part  of  the  engage- 
ment by  one  or  other  of  the  parties  not  to  give  or  to  accept 
any  engagement  or  wedding  ring. 

An  engfagement  by  letter  is  of  course  easy  of  proof  by 
the  production  of  the  letter,  and  an  engagement  by  proxy  is 
also  easily  ascertained  by  proving  the  authority  to  enter  into 
the  engagement,  and  even  an  engagement  verbally  made  is 
sometimes  not  difficult  of  proof,  for  this,  like  other  agreements,, 
must  be  verified  by  the  ordinary  and  usual  mode  and  kind 
of  proof. 

Some  engagements  by  means  of  correspondence  cannot 
be  gathered  from  any  one  particular  letter  or  single  passage 
in  a  letter,  but  they  may  be  from  a  series  of  letters.  It 
frequently  happens  that  if  one  takes  one  letter,  or,  say,  every 
thif  d  or  fourth  letter  from  a  packet,  there  will  not  be  found 

*  Gen.  xxiv.  22,  30,  47,  53.  *  i  Sam.  xviii.  25-27. 

*  Gen.  xxxiv.  12.  •  Josh.  xv.  16-19  5  Judges  i.  12-15. 

*  Gen.  xxix.  1^20,  27,  30.  •  I  Kings  ix.  16. 
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sufficient /r/m<{y2ia>  evidence  of  an  engagement ;  but  if  one 
reads  all  the  correspondence  between  the  parties,  and  gets  the 
doubtful  phrases  or  mysterious  expressions  (known  only  to 
lovers)  or  allusions  therein  explained,  one  has  strong  proof 
of  an  engagement  If  then  the  party  who  asserts  the  engage- 
ment gives  a  reasonable  account  of  his  or  her  version  of  the 
correspondence,  and  satisfactorily  explains  the  doubtful  allu- 
sions, and  that  such  mysterious  language  as  is  used  by  both 
or  either  of  them  was  understood  by  them  in  the  sense  he  or 
she  now  takes,  a  primA  facie  engagement  can  reasonably  be 
assumed,  unless,  indeed,  the  other  side  can  succeed  in  dis- 
proving the  meaning  assigned  by  the  plaintiff,  and  gives  a 
satisfactory  account  of  his  or  her  correspondence,  and  that  the 
language  or  expressions  used  are  capable  of  a  wholly  different 
interpretation  from  that  put  on  them  by  the  plaintiff,  and 
withal  a  consistent  one. 

Again^  there  are  instances  where  the  letters  by  themselves, 
though  taken  as  a  whole,  prove  no  pritnd  facie  engagement, 
yet  when  coupled  with  conversations  of  the  parties,  or  with 
what  one  or  other  of  them  has  said  to  someone  else,  and  with 
their  general  conduct,  combine  to  prove  an  engagement 

It  is  a  rule  of  law  that  a  betrothal  may  be  made  in  any  way, 
and  though  frequently  there  is  a  question  and  an  answer, 
these  are  not  absolutely  necessary.  ^  The  subject  of  marriage 
is  broached,  and  virgins  promise  themselves  away  for  the 
most  part  in  some  retired  nook,  far  from  spectators."  ^ 

Where  there  is  a  question  and  an  answer,  the  Court  must 
judge  of  them.  Yet  there  are  many  engagements  where  there 
has  been  a  question  or  a  proposal  of  marriage,  but  no  direct 
answer  given  of  either  ^^  or  no.  Hence  the  comnion  expres- 
sion, frequently  heard  in  this  connection  at  five  o'clock  tea- 
tables,  that  ''Silence  gives  consent"  But  nothing  can  be 
more  erroneous  than  seriously  to  assume  any  such  thing.  A 
woman  may  be  thunderstruck  at  the  audacity  of  a  man  to 
dare  to  propose  to  her,  and  she  may  simply  look  at  him, 
either  in  bewilderment  or  surprise,  and  not  say  a  word.  To 
construe  this  silence  into  consent  is  absurd.  Or  she  may 
give  him  such  a  stare  or  withering  look,  -without  saying  a 

>  Ccns.  For.,  i,  2,  §8. 
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word,  as  to  be  tantamount  to  the  most  emphatic  no  that  can 
ever  be  uttered.  Or,  to  take  another  instance,  she  may  simply 
ignore  his  question,  whether  from  callousness,  indifference, 
inexperience,  youth,  shame,  bashfulness,  or  for  quiet's  or  peace' 
sake,  not  wishing  to  commit  herself,  or  from  whatever  other 
reason  or  cause  she  may  have.  Such  silence  cannot  be  con- 
strued into  consent.  .  But  when  her  silence  is  coupled  with  an 
overt  act,  that  is,  by  open  assertions,  acts  or  conduct  generally, 
going  to  shew  that  she  favourably  entertains  the  man's  atten- 
tion to  her,  then  such  conduct  must  be  construed  in  favour 
of  the  man's  intentions  and  into  an  acceptance  of  his  proposal. 
To  illustrate  this  principle  I  give  two  examples,  one  for,  and 
the  other  against,  "  silence  "  being  regarded  as  "  consent ; " 
and,  if  they  are  somewhat  long,  I  must  beg  indulgence  on 
the  score  that  for  the  practical  object  in  view  I  should  find  it 
hard  to  curtail  them : — 


II 


A  lady  whose  father  was  in  gaol  for  debt  endeavoured  by  every 
means  to  Uberate  him,  but  failed.  A  young  man  who  had  previously 
unsuccessfully  wooed  her  thought  now  was  his  chance,  and  he  called 
upon  her.  He  said  he  had  heard  of  her  father's  misfortune,  and  had 
come  to  sympathise  with  her.  Anyhow,  after  a  long  conversation,  during 
which  she  repeatedly  cried,  she  appealed  to  him  for  assistance.  He 
answered,  ^  Yes,  if  you  will  consent  to  be  my  wife.'  She  blushed,  dropped 
her  head,  but  gave  no  response.  He  then  took  her  hand  and  repeated 
his  question,  at  the  same  time  puttmg  his  arm  round  her  neck,  to  which 
she  made  a  show  of  resistance,  and  he  gave  her  a  kiss,  which  she  also 
feignedly  tried  to  resist,  but  did  not  speak.  After  a  pause,  she  asked 
him, '  Will  you  really  pay  my  father's  debt  ? '  He  answered,  *  Yes,  upon 
my  word  of  honour,  and  to-morrow  morning  at  9  o'clock  he  shall  be  a 
free  man.'  ^  Oh,  how  good  of  you,'  she  exclaimed ; '  thank  you  so  very 
much,  we  shall  all  be  very  grateful  to  you.'  She  then  kissed  him,  and  at 
the  same  time  releasing  herself  from  his  hold,  went  away,  saying,  ^  Let 
me  go  now  and  tell  the  family ; '  which  he  took  to  mean,  to  tell  them  of 
their  engagement.  The  next  morning  the  debt  was  paid  by  him,  and  the 
fether  was  released  from  imprisonment.  The  young  man  repeated  his 
visits  every  day  for  several  days,  but  never  saw  the  young  lady  alone, 
who  always  avoided  a  private  interview,  though  she  was  more  friendly  to 
bim  than  formerly.  He  then  told  her  father  of  his  engagement  to  her, 
and  on  her  denying  it  he  narrated  the  occurrences  above  mentioned. 
She,  in  her  defence  or  as  her  excuse,  admitted  what  had  passed  between 
them,  but  explained  that  before  the  occurrence  of  these  &cts  he  had  paid 
her  marked  attentions  which  she  never  returned ;  that  she  was  in  great 
distress  at  her  father's  incarceration,  and  felt  that,  when  the  man  made 
the  offer  to  pay  the  debt  and  attempted  to  kiss  her,  if  she  wholly  resisted 
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the  kiss  he  might  withdraw  that  offer ;  for  the  same  reason  she  did  not 
forcibly  resist  his  putting  his  arm  round  her  neck,  and  that  on  being  for 
the  second  time  assured  that  he  would  pay  the  debt,  she  out  of  gratitude 
thanked  and  kissed  him ;  that  when  she  said  she  would  '  tell  the  family/ 
she  meant  what  she  in  fact  did,  viz.,  to  tell  them  of  the  prospect  of  her 
father's  release  the  next  morning  and  by  whom,  but  she  never  mentioned 
a  word  to  a  soul  about  the  proposal,  nor  would  she  ever  have  said  a  word 
about  it,  till  he  broached  the  subject  to  her  father;  that  her  whole 
conduct,  before  as  well  as  since  the  proppsal,  was  one  of  avoidance  and 
that  the  family  knew  she  did  not  care  to  meet  him  alone ;  and  that  the 
only  occasion  of  their  meeting  alone  was  the  one  here  mentioned,  which 
was  in  her  father's  interest" 

Surely  no  engagement  can  be  inferred  from  this;  and 
such  conduct  of  a  young  lady  so  situated  is  perfectly  consis- 
tent with  the  facts  of  her  denial  of  an  engagement,  and 
excusable  under  the  circumstances,  as  only  those  who  have 
been  in  great  distress,  want,  trouble,  and  trial,  can,  with  a 
perfectly  clear  conscience  and  with  a  due  regard  of  the  utmost 
sense  of  propriety,  testify. 

Now  as  to  the  other  example : — 

On  a  lady  admitting  the  proposal,  but  denying  the  promise, 
of  marriage,  the  young  man,  who  was  very  nervous  and 
bashful,  sought  advice.  He  could  produce  no  letters  and  had 
no  witnesses,  and  when  asked  by  his  legal  adviser  to  give  a 
true  and  full  statement,  such  as  he  could  swear  to  in  Court, 
of  all  the  facts  upon  which  he  founded  the  lady's  promise  of 
marriage,  he  did  so  as  follows,  in  a  stuttering,  blushing,  and  a 
serioHTomic  way : — 

"  Miss and  I,  after  promenading  about  the  garden,  as  we  fre* 

quently  did,  resolved  to  return  to  the  reading-room  to  see  the  morning 
paper.  I  had  been  endeavouring  all  the  morning  to  propose  to  her,  but 
could  not  stunmon  courage.  On  the  pretence  of  reading  the  latest 
European  tel^rams  together,  I  somewhat  abruptly  said,  *  Will  you  be 
my  wife  ? '    She  dropped  the  paper,  looked  down,  blushed,  turned  round, 

and  moved  slowly  off  as  if  to  leave  the  room.    I  said  *  Miss ,  don't 

go  away,  you  might  at  least  say  good-bye  before  you  go,'  and  at  the  same 
time  I  advanced  up  to  her  gently  and  tremblingly  took  hold  of  her  right 
hand.  She  did  not  withdraw  it ;  I  felt  her  hand  trembling  in  mine ;  my 
knees  began  to  tremble  also  and  knocked  together;  I  felt  as  if  I  was 
going  to  sink  in  my  boots ;  at  the  same  time  I  felt  also  a  choking  sensa- 
tion in  my  throat ;  and  for  a  few  seconds  there  we  both  stood  as  if  dumb- 
struck and  pinned  to  the  ground.  But,  beginning  to  dread  that  someone 
might  come  into  the  room  to  put  it  in  order  before  the  usual  time,  I 
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gently  tried  to  face  her.  Her  head  was  lowered,  and  her  iace  covered 
with  blushes.  I  had  still  hold  of  her  hand,  and  where  I  mustered  courage 
£*om  I  don't  know,  but  I  felt  I  grew  a  little  familiar,  and  for  the  first  time 
called  her  by  her  name  and  stuttered,  'Oh  Lily,'  and  then  I  felt  as  if  I 
was  choking.  I  coughed,  I  verily  believed,  from  the  choky  sensation, 
upon  which  she  tinned  round  and  looked  me  in  the  face,  and  I  gazed 
nervously  and  tenderly  into  her  eyes.  She  blushed  all  the  more,  and 
then  gently  dropped  her  head  on  my  shoulder,  and  closed  her  eyes.  I 
put  one  arm,  for  the  first  time  in  my  life,  round  her  waist,  while  still 
holding  her  hand  in  mine.  She  made  no  resistance,  and  I  then  stole  or 
imprinted  a  kiss,  also  my  first  kiss,  gently  on  her  forehead.  Again  she 
made  no  resistance.  I  then  drew  her  nearer  to  me,  and  held  her  some* 
what  more  tightly  round  the  waist,  just  as  one  would  do  when  about 
going  in  for  a  wild  waltz.  Again  no  resistance.  She  then  opened  her 
eyes,  looked  up  to  my  face,  put  her  free  arm  timidly  round  my  neck, 
blushed  more  than  ever,  and  whispered  'Jack,'  the  first  time  she  ever 
called  me  by  that  name.  I  then  kissed  her  two  or  three  times  on  her 
lips  and  received  a  kiss  in  return,  and  then  we  stood  for  a  few  seconds 
hugging  and  kissing  each  other  till  her  breakfast  bell  rang,  and  then — I 
felt  that  she  meant  yes  J* 

Now  suppose  this  occurrence  was  afterwards  denied  by 
Lily  as  an  acceptance  of  the  proposal,  it  would  be  for  Jack 
to  prove  it  at  the  trial,  coupled  with  the  further  proof  that 
his  visits  and  attentions  had  always  been  favourably  received 
by  the  lady  and  of  their  frequent  meetings  and  walks  tc^ether 
alone  ;  and  it  would  be  for  Lily  to  explain  her  conduct,  why 
she  went  beyond  the  usual  bounds  of  modesty  and  propriety 
allowed  by  society  to  those  only  who  are  accepting  proposals 
of  marriage,  or  who  are  engaged  to',  be  married ;  and  if  she 
failed  to  satisfy  the  Court,  she  would  be  held  by  her  behaviour 
to  have  accepted  the  proposal. 

But  the  most  difficult  kind  of  engagement  to  prove  is  that 
in  which  there  has  been  no  proposal  made  or  question  asked, 
and  of  course  no  answer  given,  but  somehow  or  other  the 
parties  find  themselves  engaged  to  be  married,  or  in  that 
position  of  mutual  confidence  tantamount  to  an  engagement, 
from  which  neither  of  them  can  morally  and  honourably 
withdraw,  and  they  do  not  know  from  when  it  dates.  This 
kind  of  engagement  is  what  some  young  ladies  call  an 
*'  understanding ; "  and  it  is  this  "  understanding,"  which  the 
parties  themselves  often  do  not  understand,  that  the  Court  is 
asked  to  interpret. 
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To  arrive  at  this  "  understanding  "  between  the  parties,  its 
origin  has  often  to  be  traced  far  back,  and  a  great  variety  of 
little  incidents  have  to  be  put  together,  and  the  conditions 
and  circumstances  of  life,  and  ways,  habits,  and  education  or 
ignorance  of  the  parties,  have  also  to  be  considered.  Many 
of  these  "  understandings  "  have  their  origin  in  various  causes, 
but  most  frequently,  though  it  may  seem  incredible,  arise 
from  condolence  at  interviews  at  the  loss  of  a  valued  friend 
or  relative,  in  speaking  of  his  or  her  good  and  many  virtues, 
and  each  bringing  to  the  notice  of  the  other  some  favoured 
expression  or  good  quality  of  the  departed  ;  or  from  consola.- 
tions  offered  at  the  disappointment  of  a  broken-off  match, 
especially  when  it  is  at  the  same  time  announced  that  the 
breaker-oif  is  engaged  to  be  married  to  another,  and  then  in 
running  him  down  together  and  calling  him  by  all  the  ugly 
names  contained  in  the  dictionary  ;  or  from  sympathy  at  the 
disappointments,  losses,  misfortunes,  troubles,  trials,  or  illness 
of  another  ;  or  even  from  regret  or  sorrow  at  the  persecution 
one  receives  at  the  hands  of  another.  Or  sometimes  it  may 
be  for  a  very  ridiculous  reason.  Thus  it  was  said  of  Hall, 
the  preacher,  that  he  offered  his  hand  to  his  maidservant  the 
first  time  he  saw  her,  because  she  put  coals  on  the  fire 
precisely  as  he  would  have  done  himself  I  And  there  is  a 
story  of  another  gentleman  that  he  chose  a  lady  for  his  wife 
because  he  liked  her  way  of  eating  cheese ! 

But  whatever  its  cause  or  origin,  the  Court  has  to  decide 
whether,  from  all  the  circumstances  concerning  the  parties  as 
disclosed  at  the  trial  when  fitly  pieced  together,  an  engage- 
ment to  marry  each  other  can  be  presumed. 

In  the  enquiry  on  this  point  every  incident  going  to  prove 
this  agreement  must  be  taken  into  consideration.  Little 
isolated  acts,  hints,  looks,  signs  or  gestures,  or  expressions 
dropped  now  and  then  by  either  party,  and  all  the  other  little 
mysticisms  which  lovers  know  how  to  indulge  in,  when  dis« 
sociated  from  the  idea  of  an  engagement,  may  be  perfectly 
natural  and  innocent  in  themselves,  but  when  put  together 
and  taken  as  one  united  whole,  may  go  far  to  strengthen,  if 
not  to  prove,  the  plaintiffs  case.  All  the  circumstances  of  the 
alleged  engagement,  and  the  conduct  of  the  parties,  their  acts 
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and  behaviour  towards  each  other  in  public,  and  everything 
written  or  said  by  either  of  them  to  each  other,  or  to  anybody 
else,  about  the  engagement,  must  be  taken  into  consideration.^ 
The  general  behaviour  may  be  such  as  to  justify  the  remark 
of  a  fussy,  meddlesome  and  disappointed  old  maiden  aunt, 
whenever  she  thinks,  from  the  conduct  of  the  parties,  that 
they  must  be  engaged,  but  hears  it  denied — *'  If  you  hain't 
engaged  you  bought  to  be,"  meaning  thereby  that  if  a 
man's  intentions  be  honourable  to  a  virtuous  woman,  he 
should  not  pay  her  unusual  and  conspicuous  attentions 
to  the  neglect,  or  regardless  of  the  presence,  of  other 
ladies :  otherwise  the  conclusion  is  that  he  is  wooing  her ; 
and  if  she  reciprocates  such  attentions,  the  inference  is 
that  there  is  an  ''understanding,"  or  an  implied  engage- 
ment, which  they  may  as  well  formally  announce  to  the 
public. 

Frequent  visits  to  the  house  of  the  lady,  seeing  her  alone, 
and  being  otherwise  frequently  seen  in  her  company ;  going 
out  together  for  walks,  drives  or  rides ;  withdrawing  them- 
selves at  parties,  dinners  or  games  to  secluded  or  isolated^ 
spots  ;  their  behaviour  in  a  ball-room  by  noticing  each  other 
as  if  they  were  each  other's  exclusive  property  or  had  come 
to  enjoy  themselves  only  and  not  to  consider  others ;  presents 
given  to  each  other ;  kissing  and  winks  or  signs  which  they 
do  not  wish  others  to  know  of;  carrying  out  each  other's 
wishes  or  desires  as  to  accepting  or  declining  invitations  or  as 
to  dress ;  the  gentleman  visiting  other  families  less  frequently 
than  formerly,  and  being  in  consequence  seen  more  at  the 
lady's  house  than  usual,  and  also  frequenting  his  club  less 
during  his  spare  hours  ;  more  frequently  going  with  the  lady 
to  her  church  and  less  to  his  own  ;  constantly  paying  her  in 
other  ways  unusual  and  marked  attentions  wherever  she  may 
be,  which,  if  she  does  not  openly  reciprocate,  she  certainly 
does  not  avoid — all  these  little  acts,  incidents  and  occurrences, 
when  put  together,  go  far  to  prove  the  intention,  or  leaning, 
of  the  parties,  and  if  either  of  them  asserts  an  engagement 
and  proves  the  greater  part  of  such  events,  it  will  be  for  the 
defendant  to  disprove  them.     It  is,  however,  easy  to  deny  an 

1  Hoi.  Con.,  Vol.  5,  Con.  84. 
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engagement,  but  the  bare  denial,  even  on  oath,  will  then  not 
count  for  much«  Satisfactory  proof  must  be  given  why  these 
liberties  or  attentions  were  indulged  in  or  tolerated  ;  why  the 
exclusiveness  or  isolation  at  public  places  ;  and  why  the  kisses 
and  the  presents  and  all  the  other  little  occurrences  here 
mentioned.  Of  course  such  conduct  may  be  capable  of  ex- 
planation, but  the  explanation  must  be  satisfactory,  and  such 
as  any  reasonable  man  or  the  Court  can  accept  as  being  con* 
sistent  with  the  probabilities  thereof.  The  best  guides  in  such 
a  matter,  for  a  Court  or  for  a  jury,  are  common  sense  and  a 
knowledge  of  human  nature. 

An  espousal  may  be  dissolved  by  mutual  consent ;  but 
besides  this,  either  party  may  dissolve  it,  even  against  the 
wish  of  the  other,  upon  just  grounds,  of  which  the  following 
are  the  chiefs : — (d)  In  a  conditional  engagement,  if  the 
condition  has  not  been  fulfilled  by  the  time  or  on  the 
event  agreed  upon,  ip)  For  criminal  conduct  of  either  party, 
before  or  after  the  engagement.  For  instance,  if  after  the 
engagement  either  party  discovers  that  the  other  is  leading, 
or  has  formerly  led,  an  unchaste  life  ;  but  if  it  were  known  at 
'  the  time  of  the  engagement,  then  he  or  she  would  be  liable 
to  an  action  on  refusal  to  complete  the  marriage.^  (r)  If 
either  party  leads,  or  has  led,  a  dishonest  life,  or  if  the  man 
finds  out  that  the  woman  whom  he  thought  to  be  innocent 
was  not  a  virgin;  for  in  a  promise  to  marry  chastity  and 
modesty  are  tacit  conditions.^  {d)  Adultery  committed  by 
either  party,  {i)  If  either  party  has  been  convicted  of  a 
crime,  and  the  other  did  not  know  of  it  at  the  time  of  the 
engagement  (/)  If  after  the  engagement  either  party  leads 
a  drunken,  dissipated,  or  profligate  career.*  (g)  If  during 
the  engagement  a  discreditable  event  should  occur  In  the 
family  of  either ;  for  instance,  if  any  member  is  punished 
criminally,  or  if  the  mother  of  either  is  confined  of  an 
illegitimate  child  (A)  Theft  committed  by  either  party.* 
(i)  If  either  is  deeply  involved  in  debt'    (/)  If  either  party 

^  Loenios,  43.  For.,  i,  i,  28  and  29. 

'  HoL  Con.,  VoL  3,  Con.  90,  n.  15 ;  *  Loenius,  14. 

Van  Alphen,  Vol.  i,  p.  4.  '  Loenius,  14. 

•  Hoi.  Con.,  Vol.  4,  Con.  283,  and  •  Van  Leeuwen,  4,  25,  §  5  ;  Utrecht 

VoL  6,   2nd  pt,  n.  107,  and  Cens.  Con.,  Vol.  2,  Con.  104. 
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becomes  bankrupt  or  insolvent^  {k)  If  any  fraud  has  been 
practised  by  either  party  upon  the  other  as  an  inducement  to 
the  marriage,  either  as  to  property  or  as  to  social  position ; 
for  instance,  if  false  representations  are  made  as  to  the  wealth 
and  amount  of  fortune,  &c,  and  if  either  gives  himself  or 
herself  out  to  have  a  certain  trade  or  profession  or  calling,  it 
is  afterwards  discovered  not  to  be  so.^  (/)  If  after  the 
engagement  either  party  secretly  parts  with  his  or  her 
property  or  wealth,  which  property  or  wealth  may  have  been 
an  inducement  towards  the  engagement  {m)  If  either  party 
behaves  brutally  or  uses  great  violence  towards  the  other, 
after  the  engagement ;  for  it  may  be  conjectured  that  this 
will  be  repeated  after  marriage,  (n)  Impotency  or  incapability 
of  either  party  to  procreate,  {o)  If  during  the  engagement 
either  party  becomes  blind  or  deaf,  perpetually  maimed  or 
disfigured.  (/}  If  either  becomes  deformed  ;  for  instance, 
by  the  loss  of  nose  or  lips.^  {q)  If  either  party,  having 
engaged  to  bring  a  certain  sum  of  money  into  the  marris^e, 
fails  to  do  so.  {r)  If  either  party  has  changed  his  or  her 
religion  since  the  engagement,  or  if  either  was  led  to  believe 
the  other  to  be  of  a  certain  religion,  but  subsequently  finds 
out  it  is  not  so.  {s)  If  either  party  becomes  a  monk,  a  nun, 
or  a  member  of  the  cloisters.  (/)  By  becoming  a  spendthrift. 
(«)  Insanity  of  either  party,  {v)  If  the  parents  of  either 
party  promise  to  settle  a  dowry,  and  fail  to  do  so.*  {w) 
Perpetual  or  incurable  bodily  disease  of  either  party.*  {x) 
By  prescription ;  for  instance,  if  either  party,  without  good 
grounds  to  justify  the  delay  hereinbefore  mentioned,  remains 
quiet  or  fails  to  carry  out  his  or  her  promise  during  two 
years,  and  when  called  upon  to  fulfil  the  same,  fails  to  do  so 
without  sufficient  cause.®  {y)  Long  and  unknown  absence 
for  three  years.^    (z)  Bigamy  committed  by  either  party. 

If  a  woman  has  been  forcibly  seduced  against  her  will  it 
is  no  cause  for  breaking  off  the  engagement 

*  Locnius,  14.  Cens.  For.,  I,  i,  30. 

*  Hoi.  Coii.»  Vol.  2,  Con.  104,  n.  2  *  Van  der  Keessel,  6q. 

and  3;  Utrecht,  Con.,   VoL  2,  Con.  '  Huber,Hed.  Regts.,Bk.i,Cbap.  6, 

104 ;  and  Cens.  For.,  i,  i,  §§  28  and  §  12. 

31.  '  Van  Leenwen,  4,   25,  §  8 ;  and 

'  Van  Leeuwen,  p.  432,  {  7 ;  Hiiber,  Dig.  23,  i,  17  ;  C.  5,  I,  2. 

Hed.  Regts.,  Vol.  i,  p.  42,  n.  12,  and  ^  Cod.  5,  17,  2. 
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If  then  either  party  breaks  off  the  engagement  without 
any  lawful  cause,  he  or  she  may  by  the  law  of  Holland,  and 
so  formerly  also  with  us,  be  compelled  either  to  marry  the 
other,  or  to  pay  damages  for  breach  of  promise.  The  choice 
was  at  the  option  of  the  innocent  party,  and  if  he  or  she 
chose  to  sue  for  a  fulfilment  of  the  marriage,  and  the  order 
was  given  (as  indeed  the  Court  could  not  withhold  it),  and 
the  defendant  declined  to  marry  after  this  order,  he  or  she 
could  be  civilly  imprisoned  till  the  order  was  complied  with.^ 
There  are  several  cases,  decided  in  this  Colony,  where  the 
reluctant  party  has  beea  ordered  to  marry  the  other  in  foro 
eulesiae,  within  a  time  fixed  by  the  Court.'  But  though  the 
Court  could  order  the  marriage,  they  could  not  compel  the 
parties  afterwards  to  live  together  as  husband  and  wife. 
Accordingly,  one  young  man  who  was  imprisoned  for  failing 
to  marry  the  girl  he  had  promised  to,  finding  that  he  could 
be  detained  in  prison  all  his  life  unless  he  complied  with  the 
order,  offered  to  marry  the  girl  forthwith  in  the  Lutheran 
Church  in  Strand  Street,  Cape  Town,  of  which  church  both 
were  members.  The  girl  was  apprised  of  this  and  consented, 
and  forthwith  both  went  to  the  church,  he  in  charge  of  a 
policeman  who  had  to  see  that  the  order  was  carried  out  and 
with  instructions,  if  he  did  not  marry  her,  to  take  him  back 
to  gaol.  The  parties  were  duly  married  and  the  register  was 
signed,  when  h^  took  his  hat  and  hurriedly  walked  out  at  the 
vestry  door,  leaving  the  girl  in  surprise  and  embarrassment 
to  go  out  at  the  main  door,  without  explaining  his  conduct 
He  had  complied  with  the  Court's  order,  and  could  not  be 
re-arrested ! 

Owing  to  a  large  number  of  emigrants  from  England,  and 
their  children,  bom  here,  being  compelled  in  former  years  to 
marry  Colonial-bom  women  or  men  to  whom  they  became 
engaged  to  be  married,  a  representation  was  made  to  the 
Home  Govemment,  by  some  of  the  more  influential  emigrants, 
of  the  hardship  and  iniquity  of  a  law  which  compelled  a 
marriage,  not  only  between  the  emigrants  and  Colonists,  but 
among  the  Colonists  themselves,  where  either  of  the  betrothed 

'  Placaat    of    l8th    March,    1656,  *  Joostt  vs.  Grobbdaar;  Rkkter  vs. 

ait.  22.  Wagmaar^  i  M«,  pp.  149  and  262. 


ESPOUSALS,  ETC.  413 

parties  had  ceased  to  desire  to  marry  the  other;  and  par- 
ticularly was  the  feeling  high  on  both  sides — the  emigrants 
and  the  Colonists — at  the  time  when  certain  prejudices  were 
still  very  great.  Accordingly,  by  an  order  in  Council,  the 
Home  Government  passed  a  law  of  the  7th  September,  1 838, 
now  called  the  Marriage  Ordinance,  by  the  19th  section  of 
which  the  action  for  compelling  the  marriage  was  abolished. 
By  the  20th  section  a  remedy  was  given  to  the  aggrieved 
party  to  institute  an  action  for  breach  of  promise  of  marriage. 
But  this  was  unnecessary,  as  he  or  she  could  do  so  under  the 
common  law.  In  the  case  of  Mocke  vs.  Fourie^  the  Chief 
Justice  said : — 

*'The  law  makes  no  distinction  between  the  case  of  a  man  suing  for 
breach  of  promise  of  marriage  and  a  woman  suing  for  breach  of  promise 
of  marriage.    In  either  case  damages  are  recoverable." 

Servius  Sulpicius  Rufus,  who  died  B.C  42,  mentions  that 
even  in  his  time  the  action  for  breach  of  promise  of  marriage 
was  in  force. 

If  either  party  has  married  another  person,  then  it  becomes 
impossible  to  fulfil  his  or  her  engagement,  and  the  disappointed 
party  may  at  once  commence  an  action  for  breach  of  promise ; 
so  also  may  cither  of  them  from  the  moment  the  other  has 
positively  refused  to  carry  out  his  or  her  promise  or  from  the 
moment  there  is  sufficient  evidence  that  he  or  she  does  not 
intend  to  carry  out  such  promise. 

The  action  for  damages  for  breach  of  promise  of  marriage 
is  for  compensation  for  loss  of  comfort  or  social  position,  or, 
as  some  writers  put  it,  for  the  value  of  the  match  to  the 
person  disappointed  ;  and  the  amount  to  be  awarded  is 
entirely  in  the  discretion  of  the  Court,  who  must  be  guided 
by  the  circumstances  of  each  case,  the  social  position  of  the 
parties,  and  the  pecuniary  means  of  the  offender.  But  besides 
this  general  compensation,  the  disappointed  party  may,  in 
addition,  recover  the  amount  of  any  actual  expense  he  or  she 
may  have  been  put  to  in  making  the  necessary  arrangements 
or  preparations  for  the  marriage,  according  to  the  position 
of  the  parties ;  also  if  either  party  has  given  up  a  trade  or 

*3C.T.,3i3. 
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situation,  in  anticipation  of  the  marriage ;  or  if  the  lady  has 
received  an  offer  of  marriage  from  another  gentleman,  but 
refused  it  in  consequence  of  her  prior  engagement ;  or  if 
either  party  has  gone  to  or  come  from  one  place  to  another 
in  order  to  be  married,  and  has  to  return  in  consequence  of 
the  refusal  of  the  other  party  to  marry,  and  thereby  incurred 
certain  expenses.  All  these  are  causes  which  entitle  the 
plaintiff  to  claim,  and  for  which  the  Court  may  award,  special 
damages.  Though  not  absolutely  necessary,  it  will  assist  the 
Court  towards  awarding  damages,  if  the  defendant's  pecuniary 
means  can  be  proved  at  the  trial. 

Whatever  either  party  has  given  to  the  other  during  the 
engagement  must  be  returned  if  the  marriage  does  not  take 
place ;  so  also  if  either  party  dies  before  the  marriage  can 
take  place,  whatever  is  given  must  be  restored  to  the  other 
or  to  his  or  her  heirs,  as  all  such  donations  are  presumed  to 
be  made  in  contemplation  of  the  marriage.^ 

The  following  extract  from  a  speech  of  Lx)rd  Erskine, 
one  of  the  most  eloquent  forensic  orators  of  his  day,  seems  a 
suitable  close  for  this  Chapter.  It  was  in  an  action  in  1780, 
by  Mrs.  Morton,  a  widow,  against  Fenn,  a  widower,  for 
damages  for  breach  of  promise.  Both  parties  were  old  and 
ugly.  The  jury  had  awarded  the  plaintiff  ;f  2,000.  This 
sum  the  defendant  thought  excessive,  and  moved  the  Court 
to  have  the  verdict  set  aside.  Erskine,  for  the  lady,  opposed, 
and  was  successful : — 

"  The  jurisdiction  of  the  Court  in  cases  of  excessive  damages  stands 
upon  so  sensible  and  so  clear  a  principle  that  the  bare  stating  of  it  must, 
in  itself,  be  an  answer  to  the  rule  for  a  new  trial.  .  •  •  But  there  is  a 
catalogue  of  wrongs  over  which  juries,  where  neither  favour  nor  corruption 
can  be  alleged  against  them,  ought  to  have  an  uncontrolled  dominion, 
not  because  the  Court  has  not  the  same  superintending  jurisdiction  in 
these  as  in  other  cases,  but  because  it  can  rarely  have  any  standard  by 
which  to  correct  the  error  of  the  verdict.  There  are  other  rights  which 
society  is  instituted  to  protect  as  well  as  the  right  of  property,  which  are 
much  more  valuable  than  property,  and  for  the  deprivation  of  which  no 
adequate  compensation  in  money  can  be  made.  What  Court,  for 
instance,  shall  say  in  an  action  for  slandering  an  honest  and  virtuous 
character,  that  a  jury  has  overrated  the  wrong  which  honour  and 
sensibility  endure  at  the  very  shadow  of  reproach  ?    If  a  wife  is  seduced 

'  Grotius,  3,  2,  20,  and  references. 
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by  the  adulterer  from  her  husband  or  a  daughter  from  the  protection  of 
her  father,  can  the  Court  say  this  or  that  sum  of  money  is  too  much  for 
villainy  to  pay  or  for  misery  to  receive  ?  In  neither  of  these  instances 
can  the  jury  compel  the  defendant  to  make  an  adequate  atonement,  for 
neither  honour  nor  happiness  can  be  estimated  in  gold,  and  the  law  has 
only  recourse  to  pecuniary  compensation  from  the  want  of  power  to  make 
the  sufferer  any  other.  These  principles  apply  in  a  strong  degree  to  the 
case  before  the  Court.  It  is,  indeed,  a  suit  for  breach  of  contract,  but 
not  for  2i  pecuniary  contract ;  injury  to  property  is  an  ingredient,  but  not 
the  sole  ingredient  of  the  action.  There  is  much  personal  wrong,  and  of 
a  sort  that  is  irreparable.  There  is,  upon  the  evidence  reported  by  your 
Lordship,  loss  of  health,  loss  of  happiness,  loss  of  protection  from 
relations  and  friends,  loss  of  honour  which  had  been  before  maintained 
(in  itself  the  frtll  measure  of  ruin  to  a  woman),  and  added  to  all  these 
there  is  a  loss  of  property  in  the  disappointment  of  a  permanent  settle- 
ment for  life,  and  for  all  this  the  jury  have  given  two  thousand  pounds, 
not  more  than  a  year's  interest  of  the  defendant's  property  ....  The 
plaintiff  appears  to  be  the  daughter  of  a  clergyman,  and  to  have  been 
bred  up  with  notions  of  a  gentlewoman  ;  she  had  been  before  respectably 
married,  in  which  condition  and  during  her  widowhood  she  had  preserved 
her  character,  and  had  been  protected  and  respected  by  her  relations 
and  friends.  It  is  probable  that  her  circumstances  were  very  low,  from 
the  character  in  which  she  was  introduced  to  the  defendant,  who  being 
an  old  and  infirm  man  was  desirous  of  some  elderly  person  as  a  house- 
keeper, and  no  imputation  can  justly  be  cast  upon  the  plaintiff  for 
consenting  to  such  an  introduction,  for  by  Mr.  Wallace's  favour  (the 
Counsel  for  the  defendant)  the  jury  had  a  view  of  the  defendant,  and  the 
very  sight  of  him  rebutted  every  suspicion  that  could  possibly  fall  upon  a 
woman  of  age,  constitution,  or  complexion.  .  .  •  The  age  of  the  plaintiff, 
who  is  a  woman  towards  fifty,  was  another  topic,  so  that  a  crime  is 
argued  to  be  less  in  proportion  as  the  temptation  to  commit  it  is 
diminished.  It  would  be  in  the  defendant's  favour  if  the  promise 
had  been  improvident  and  thoughtless,  suddenly  given  and  as  suddenly 
repented,  but  the  very  reverse  is  in  evidence,  as  she  lived  with  him  on 
these  terms  for  severed  months,  and  at  the  end  of  them  he  repeated  his 
promises,  and  expressed  the  fullest  approbation  of  her  conduct.  It  is 
further  in  proof  that  she  fell  into  bad  health  on  discovering  the  imposition 
practised  on  her,  and  his  disposition  to  abandon  her.  He  himself 
admitted  her  vexation  on  that  account  to  be  the  cause  of  her  illness,  and 
his  behaviour  under  that  impression  was  base ;  having  determined  to 
get  rid  of  her,  he  smuggled  her  out  of  his  own  house  to  her  sister's  under 
pretence  that  change  of  air  would  recover  her,  and  continued  to  amuse 
the  poor  creature  with  fresh  promises  and  protestations,  till,  without 
provocation,  and  without  notice  or  apology,  he  married  another  woman 
young  enough  to  be  his  daughter,  and  who,  I  hope,  will  manifest  her 
affection  by  furnishing  him  with  a  pair  of  horns  sufficient  to  defend 
himself  against  the  Sheriff  when  he  comes  to  levy  the  money  upon  this 
verdict.    By  this  marriage  the  poor  woman  is  abandoned  to  poverty  and 
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disgrace,  cut  off  from  the  society  of  her  relations  and  friends,  and  shut 
out  from  every  prospect  of  future  settlement  in  life  suitable  to  her 
education  and  her  birth ;  for  having  neither  beauty  nor  youth  to  recom- 
mend her,  she  could  have  no  pretensions  but  in  that  good  conduct  and 
discretion  which,  by  trusting  to  the  honour  of  the  defendant,  she  has 
forfeited  and  lost.  On  all  these  circumstances,  no  doubt,  the  jury  calcu- 
lated the  damages,  and  how  can  your  Lordship  unravel  or  impeach  the 
calculation  ?  They  are  not  like  the  items  in  a  tradesman's  account  or 
the  entries  in  a  banker's  book ;  it  is  for  loss  of  character  so  much,  for 
loss  of  health  so  much,  for  loss  of  the  society  and  protection  of  relations 
and  friends  so  much,  and  for  the  loss  of  a  settlement  for  life  so  much. 
How  is  the  Court  to  audit  this  account,  so  as  to  say  that  in  every 
possible  state  of  it  the  jury  has  done  wrong  ?  How,  my  Lord,  are  my 
observations,  weak  as  they  are  as  proceeding  from  me,  but  strong  as 
supported  by  the  subject,  to  be  answered  ?  Only  by  ridicule  which  the 
facts  do  not  furnish,  and  at  which  even  folly,  when  coupled  with  humanity 
or  justice,  cannot  smile.  We  are,  besides,  not  in  a  theatre,  but  in  a 
Court  of  law,  and  when  Judges  are  to  draw  grave  conclusions  from  facts, 
which  not  being  under  re-examination  cannot  be  distorted  by  observation, 
they  will  hardly  be  turned  aside  from  justice  by  a  jest.  I  therefore  claim 
for  the  plaintiff  the  damages  which  the  jiuy  gave  her  under  these 
directions  from  your  Lordship, '  That  they  were  so  entirely  within  their 
province,  that  you  would  not  lead  tiiieir  judgments  by  a  single 
observation.' " 


Summons  for  breach  of  promise  of  marriage. 

(Heading.) 

Command  A.B.  of  .  .'.  .  hereinafter  called  the  defendant,  that  within 
....  days  after  the  service  of  this  summons,  he  cause  an  appearance  to 
be  entered  in  our  Supreme  Court  of  our  said  Colony,  at  Cape  Town,  to 
answer  CD.  of ...  .  hereinafter  called  the  plaintiff,  in  an  action  wherein 
the  plaintiff  claims  payment  of  the  sum  of  ;f .  .  .  .  sterling  as  and  for 
damages  sustained  by  reason  that  the  defendant,  having  on  or  about  the 
....  day  of  ....  at  ...  .  duly  entered  into  an  engagement  and  pro- 
mised to  marry  the  plaintiff,  did,  without  lawful  cause  or  excuse,  break 
the  said  engagement  and  promise  of  marriage,  and  refuse  to  marry  her. 

(Note. — If  in  addition  to  the  breach  ofpromise,  the  defendant  has  also 
seduced  the  plaintiffs  and  she  has  beeti  delivered  of  a  child,  then  add  the 
following  Counts) : — 

2.  The  sum  of  j^  .  .  .  .  sterling,  as  and  for  damages  sustained  by 
reason  that  the  said  defendant,  under  the  promise  of  marriage  as  afore- 
said, did,  on  or  about  the  ....  day  of  •  .  .  .,  debauch,  seduce,  and 
carnally  know  the  said  plaintiff,  whereby  she  became  pregnant,  and  she 
was,  on  the  ....  day  of  ...  •  delivered  of  a  ...  .  child. 

3.  The  sum  of  £  •  •  •  .  sterling  for  the  lying-in  expenses  and  the 
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delivery  of  the  said  child  upon  the  occasion  referred  to,  and  for  the 
necessary  nursing  and  taking  care  of  the  said  plaintiff. 

4.  The  sum  oi  £  .  .  .  .  sterling  per  month  for  the  maintenance, 
education  and  support  of  the  child  till  the  age  of  majority^. 

(Note. — Instead  of  splitting  up  the  various  claims  as  done  here,  the 
whole  cause  of  action  may  be  in  one  County  for  one  sum  of  money  j  as  for 
instance,  after  clause  one,  proceed)  :^ 

Also  for  the  seduction  of  the  plaintiff  by  the  defendant,  on  or  about 
the  ....  day  of  .... ;  and  her  pregnancy  and  the  birth  of  a  child  in 
consequence  thereof ;  and  for  the  lying-in  expenses,  and  for  the  mainte- 
nance and  education  of  the  child. 

As  it  is  said,  &c. 
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CHAPTER  XXV. 

SEDUCTIOK. 

SEDUCTION  is  "  the  offence  of  a  man  who  induces  a  virgin  to 
"  surrender  her  chastity  to  him." 

The  action  for  seduction  can  be  brought  only  by  a  woman 
who  has  been  deflowered  or  deprived  of  her  virginity ;  and 
therefore  a  married  woman,  or  a  widow,  cannot  maintain  this 
action.^ 

This  action  lies,  though  the  seduction  may  have  been 
with  the  full  and  free  consent  of  the  woman.  Indeed,  in 
seduction,  the  act  should  always  be  voluntary  and  no  violence 
should  be  used,  in  order  to  distinguish  it  from  the  crime  of 
rape,  which  means  "the  violent,  or  forcible,  ravishing  of  a 
"  woman,  whether  married,  or  a  widow,  or  a  virgin,  against  her 
"  free  will  and  consent" 

But  the  woman  cannot  maintain  this  action  against  a 
married  man  who  has  deflowered  her  if  she  were  aware  at 
the  time  of  the  seduction  of  his  marriage.^  Nor  has  she  this 
action  against  any  one  with  whom,  before  cancubitus,  she 
stipulated  for,  or  received,  any  money  on  account  thereof.* 
But  although  she  cannot  bring  an  action  for  seduction  against 
a  man  whom  she  knew  to  be  married,  or  who  has  paid  her,  yet 
it  does  not  bar  her  from  instituting  and  maintaining  an  action 
against  him  for  affiliation.^ 

To  maintain  the  action  for  seduction  the  woman  must 
make  oath  ^Aat  she  never  has  had  carnal  connection  with  any 
other  man.    If  she  cannot  swear  to  this,  she  fails  in  her 

*  Sande,  2,  i,  lo.  '  Grotius,  3,  35,  8;  Wassenaar,  i, 

'  Hoi.  Con.,   VoL    x  ;   Con.   326 ;  20,  7 ;  Berg's  Advies  Book,  VoL  2, 

and  Vol.  3,  Con.  31 ;  Sande,  x,  10^  2 ;  Con.  143. 

Schorcr,  3,  35,  8.  *  See  Chapter  '^AffiiiaHon:' 
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action.  But  even  if  she  does  swear  it,  though  ever  so  stoutly, 
her  mere  oath,  or  statement,  unsupported  by  evidence  aliunde^ 
is  not  to  be  taken  as  against  the  man,  whose  oath  is  to  be 
preferred  to  the  woman's  if  he  denies  that  he  has  ever  had 
carnal  connection  with  her.^. 

Although  by  the  law  of  nature  a  person  has  no  right  to 
complain  if  anything  has  been  done  by  his  consent,  yet 
by  die  Mosaic  law  it  was  enacted  that  a  person  who  had 
deflowered  a  virgin,  even  with  her  consent,  was  bound  to 
marry  her,^  and  so  also  was  the  law  formerly  in  some  parts  in 
Holland  on  account  of  the  natural  weakness  of  .the  female 
sex.  But  in  later  times,  when  it  was  found  by  experience 
that  many  designing  females,  servants,  and  base  women, 
relying  upon  this  law,  enticed  the  sons  of  their  masters,  or 
persons  of  high  rank,  to  debauchery,  in  order  to  force  them  to 
a  marriage,  the  law  was  altered,  and  in  its  stead  it  was 
enacted  that  the  seducer  was  bound  either  to  marry  the 
woman,  or  to  give  her  a  money  compensation.^  But  when 
the  woman  could  prove  a  previous  promise  of  marriage,  the 
man  was  bound  to  marry  her,  unless  he  were  a  son  of  her 
master ;  ^  and  such  also  was  the  law  of  this  Colony.^  But  this 
law  has  been  since  altered  by  the  Marriage  Ordinance  of  7th 
September,  1838 ;  and  the  only  remedy  the  woman  has  now, 
in  this  Colony,  in  an  action  for  seduction,  is  to  sue  for  money 
compensation  for  damages  for  the  loss  she.may  have  sustained 
thereby. 

The  amount  of  compensation  to  be  awarded  in  such  an 
action  is  entirely  in  the  discretion  of  the  Court,  and  depends 
upon  the  nature  of  each  case  and  the  circumstances  of  both 
parties ;  and  is  usually  estimated  according  to  the  means  of 
the  man  and  the  social  position  of  the  woman. 

No  hard-and-fast  rule  can  be  laid  down  in  such  a  matter. 
If  the  seduction  was  preceded  by  a  lawful  promise  of  marriage 

^  Sande,  i,  10,  2 ;  Van  der  Keessel,  vs.  ffome^  i  R.,  33. 

Soi ;   Van   der    Linden,    i,    16,    4;  *  Exodus,  Chap.  22,  y.  16;  Dent., 

Heckroodt  vs.  Breda ;   Weyers  vs.  Stop-  Chap.  22,  w.  2S  and  29. 

farthy  I  M.,  337  and  273  ;  Glmer  vs.  '  Flacaat    of    i8th    March,    1666, 

Durham^  B.  for.  1868,  p.  244;  Wasse-  .G.P.B.,  VoL  4,  p.   1048,  §   14;  and 

naar,    I,   20,  5  ;  Hoi.  Con.,  Vol.  i,  Placaat  of  24th  January,  1673,  G.P.B., 

Con.  308;  Ba:g's  Adv.  Blc,  Vol.  2,  Vol.  3,  p.  598,  §  15. 

Con.  143 ;  Grotius,  3,  35f  8  ;  Le  Roux  *  Lo^us,  66. 

vs.   Neetkling,  9   J.,   247 ;    SmUsdorf  *  JoosU  vs.  Grobbtlaar^  I  M,,  149. 
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which  has  afterwards  been  broken,  this  increases  the  measure 
of  damages ;  and  so  also  would  the  damages  be  increased  if 
the  woman  under  these  circumstances  gave  birth  to  a  child. 
The  damages  in  such  a  case  may  therefore  be  in  one  action, 
and  include  breach  of  promise  of  marriage,  seduction,  affilia* 
tion,  lying-in  expenses,  and  maintenance  of  the  child.  If  the 
man's  pecuniary  means  can  be  proved  at  the  trial,  it  will  assist 
the  Court  in  estimating  the  amount  of  damages  to  be  awarded 
proportionate  to  his  means ;  but  this  proof  is  not  legally 
necessary.  Separate  actions  may  be  brought  after  the  occur- 
rence of  each  event ;  such  as,  one  for  seduction,  another  for 
breach  of  promise,  a  third  for  affiliation,  and  so  on  ;  but  this 
is  not  advisable  and,  in  practice,  is  never  done.  The  action  is 
generally  delayed  till  the  woman  is  certain  she  is  not  enceinte^ 
or  till  after  the  birth  of  the  child,  as  the  splitting  up  of  actions 
is  not  only  unnecessarily  annoying,  but  may  prevent  the  party- 
getting  costs  for  more  than  one  action.^ 

The  action  for  seduction  becomes  prescribed  and  cannot 
be  brought  after  a  lapse  of  five  years  from  the  allied  date  of 
defloration.* 


Summons  in  an  action  for  seduction* 

(Heading.) 

Command  A.B.  of  •  .  •  .,  hereinafter  called  the  defendant,  that  within 
....  days  after  service  of  this  sunmions,  he  cause  an  appearance  to  be 
entered  in  our  Supreme  Court  of  our  said  Colony,  at  Cape  Town,  to 
answer  CD.  of .  .  .  .,  hereinafter  called  the  plaintiff,  in  an  action  wherein 
the  plaintiff  claims  payment  of  the  sum  oi  £  .  .  .  .  sterling,  as  and  for 
damages  sustained  by  reason  that  the  defendant,  on  or  about  the  •  .  •  » 
day  of  •  •  .  •  at .  •  •  .,  wrongftilly  debauched,  seduced  and  carnally  knew 
the  said  defendant. 


(Note. — If  the  seduction  was  in  consequence  of  a  promise  ofmarriagej 
then  allege  it;  and  if  it  was  followed  by  pregnane  and  the  birth  of 
a  childy  then  put  in  counts  for  these  also.    See  form  to  Chapter  oft 
"  Breach  of  Promise  of  Marriage^) 

As  it  is  said,  &c. 

'  See  Chapters    *^ AMUaiion''  and         *  Hoi.  Con.,  Vol.  I,  Con.  148, 
"  Breach  of  Atomise  rfMarriagey 
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ATFUiIATION. 

Affiliation  is  "an  action  for  the  establishment  of  the 
"  paternity  of  a  bastard  child." 

This  action  can  be  brought  by  any  woman,  whether  a 
vii^n  or  a  widow,  who  has  been  delivered  of  a  child,  the 
father  of  whom  she  can  point  out ;  and  it  is  only  for  the 
maintenance  of  the  child,  and  in  no  way  as  a  compensation  or 
support  to  the  mother.  A  married  woman  can  also  maintain 
this  action  against  the  father  (other  than  her  husband)  of  the 
child,  though  this  child  be  conceived  during  her  marriage  still 
subsisting,  if  there  is  evidence  satisfactory  to  the  Court  that 
the  husband  has  had  no  access  to  the  wife  within  a  period  of 
probability  that  he  might  be  the  father  of  the  child  ;  and  she 
may  institute  this  action  without  the  assistance  or  knowledge 
of  her  husband.^ 

This  action,  being  for  maintenance  of  the  child,  does  not 
lie  if  the  child  be  bom  dead  ;  but  the  woman  may  bring  the 
action  to  establish  the  paternity  of  the  child,  for  the, purpose 
of  making  the  man  pay  the  necessary  expenses  she  may  have 
been  put  to  in  consequence  of  being  enceinte  by  him,  and  foi 
the  lying-in  and  funeral  expenses. 

Under  the  lying-in  charges  are  included  all  the  necessary 
preparations  and  expenses  incurred  in  anticipation  of  the 
birth  of  the  child,  according  to  the  mother's  station  in  life ; 
the  necessary  clothing  for  the  child  ;  the  midwife,  nurse,  and 

..  ^  Bam  TS.  Pybust  decided  in  i8S4«      Saunders     on    Affiliation,    8th    £d.| 
not  reported.    See  also  Abrahams  vs.      pp.  66-70. 
Adams^    B.    for    1878,    p.    85,    and 
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medical  expenses  and  medicines  until  the  woman  shall  have 
recovered  from  the  effects  of  child-birth. 

As  to  how  long  the  maintenance  of  the  child  is  to  continue 
is  entirely  in  the  discretion  of  the  Court,  and  must  be  judged 
of  according  to  the  nature  of  each  case.  Sometimes  the 
Court  has  declared  the  maintenance  to  continue  until  the 
child  should  attain  the  age  of  majority  ;  at  other  times  until 
the  child  has  attained  the  age  of  i6  years  ;^  in  some  cases 
until  the  child  has  attained  the  age  of  puberty  ;  and  in  other 
cases,  without  fixing  any  special  time,  such  as  at  so  much 
per  month,*  or  "  till  the  further  order  of  the  Court."  Some- 
times again,  instead  of  a  monthly  support,  the  Court  has 
ordered  a  round  sum  to  be  paid  to  the  mother  in^lieu  of  all 
claims  or  demands  for  herself,  or  her  child,  or  both.  In  a 
case  where  the  Court  has  fixed  no  definite  length  of  time  for 
the  maintenance  of  a  child,  it  is  in  the  power  of  the  defendant 
to  move  the  Court,  at  any  time  thereafter,  for  relief ;  and  to 
have  it  declared  that  the  maintenance  is  no  longer  necessary. 
To  obtain  this  relief  the  man  must  shew  good  grounds  for 
his  application,  such  as  that  the  child  can  obtain,  or  is  able  to 
earn,  his,  or  her,  own  living,  before  the  Court  will  be  justified 
in  discharging  him  from  the  burden  of  the  further  support  of 
the  child.  The  mother,  or  the  child's  guardian,  should  have 
notice  of  such  an  application. 

The  amount  of  maintenance  also  differs,  and  depends 
upon  the  nature  of  the  case,  the  means  of  the  parties,  and  the 
social  position  of  the  woman.  It  is  advisable  therefore,  though 
not  legally  necessary,  to  prove  at  the  trial  the  man's  pecuniary 
means,  so  as  to  assist  the  Court  in  arriving  at  the  amount  of 
maintenance  to  be  fixed 

In  an  action  for  affiliation,  the  oath  of  the  man  is  preferred 
before  that  of  the  woman,  if  her  oath  is  unsupported  by 
evidence  aliunde^  even  though  she  were  to  swear  to  the 
paternity  of  the  child  during  the  pains  of  child-birth,  or  while 
in  a  dying  state.^ 

As  to  how  far  this  aliunde  evidence  is  to   be  taken  in 

*  Joubert  vs.    Thomson^  decided  in  '  Hoi.  Con.,  Vol.  i,  Cons.  301  and 
December,  1891 ;  i  C.  T.,  350.                  308,  and  Le  Roux  vs.  Nedkling,  9  J., 

*  Crow    vs.    Dyason ;    decided  in      247. 
1863,  not  reported. 
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support  of  the  woman's  oath  must  depend  entirely  upon  the 
nature  of  the  evidence  adduced  ;  and  the  Court  must  exercise 
its  own  discretion  in  case  of  doubt,  or  of  conflict  of  evidence, 
as  to  how  far  credence  can  be  given  to  the  opposing  evidence 
of  the  plaintiff  and  her  witnesses.^ 

But  if  the  man  admits,  or  it  is  proved,  that  he  has  had 
connection  with  the  woman,  though  a  year,  or  even  a  month, 
before  the  birth  of  the  child,  he  is  not  exonerated,  but  is  liable, 
if  the  woman  charges  him  with  the  paternity.^  This  doctrine 
may  seem  startling,  but  it  must  be  observed  that,  if  the  date 
of  the  connection  only  is  in  dispute,  the  man  is  presumed  to 
be  mistaken  as  to  the  time,  and  the  woman  is  regarded  as 
more  likely  to  remember  it'  But  though  the  three  authors 
here  quoted  give  the  time  of  a  year  or  a  month,  it  is  only  as 
to  the  latitude  or  limitation  of  the  period  of  probabilities,  and 
it  is  still  for  the  defendant  to  prove  to  the  satisfaction  of  the 
Court  from  dates  supplied  by  him  and  other  circumstances 
that  he  cannot  be  the  father  of  the  child.  If  he  succeeds  in 
this,  then,  as  in  the  concluding  part  of  the  next  paragraph,  he 
is  exonerated 

So  also  for  the  purpose  of  proving,  for  instance,  accession 
to  an  inheritance,  and  as  to  the  general  legitimacy  of  children,, 
great  latitude  is  allowed  respecting  the  time  of  conception, 
the  minimum  being  limited  to  7,  and  the  maximum  ta 
1 1  months,  unless  there  be  evidence  of  the  maris  impotence^  or 
cf  absence  on  his  part  inconsistent  with  the  period  of  pregnancy  ^^ 
For  the  same  reason,  therefore,  in  an  action  for  affiliation,  if 
the  question  of  the  time  be  not  in  dispute,  and  the  man  can 
satisfy  the  Court  that  he  was  absent^  or  so  situated  as  to  make  it 
utterly  impossible  that  the  woman  could  be  pregnant  by  him^  he 
is  to  be  absolved  from  the  paternity  of  the  child. 

But,  while  the  woman's  oath  as  to  the  connection  is  not  to 
be  believed  in  preference  to  the  man's,  and  while  the  man  is 
not  to  be  believed  in  preference  to  the  woman  as  to  the  time 
he  may  fix  upon  in  order  to  free  himself,  there  is  still  the 
more  startling  doctrine  that,  even  if  the  woman  be  a  common 

1  Ibid.  '  Grotiiis,  3,  35,  8,  and  notes. 

*  Beig's     Advies    Book,    Vol.    2,  ^  Grotivs,  I,  12,  3 ;  Sande,  4,  8,  lo. 

Con*  143 ;  Scfaofcr,  i,  12,  3. 
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prostitute  and  admits,  or  it  is  proved,  that  a  great  many  other 
men  also  have  had  connection  with  her  during  the  period,  the 
man  upon  whom  she  fixes  the  paternity  is  liable ;  for,  in  this 
respect  the  woman's  oath  is  to  be  believed  in  pointing  out 
the  father  of  her  child.^  This,  like  the  questions  of  time, 
and  of  the  connection,  we  can  only  account  for  on  the  sup- 
position that  the  object  of  the  law  was  to  put  down  and  punish 
immorality  by  straining  every  point  against  the  relief  of 
people  who  have  illicit  carnal  intercourse.  But  while  the 
prostitute  can  maintain  her  action,  she  is  not  at  liberty  to  fix 
upon  more  than  one  person  as  being  the  father  of  her  child. 
Of  coursBy  while  the  law  presumes  the  mother  capable  of  pointing 
out  the  father  of  the  child^  it  is  still  in  the  discretion  of  the 
Court  to  disbelieve  her  oath,  when  warranted  in  so  doing  by  the 
opposing  evidence  and  the  surrounding  circumstances  of  the  case. 
Thus,  in  the  case  of  Smitsdorjf  vs.  Home,  decided  in  the 
Supreme  Court  in  August,  1862,'  the  woman  swore  that  she 
was  a  virgin  and  was  seduced  by  the  defendant,  and  that  no 
other  man  had  had  connection  with  her.  Evidence  was  pro- 
duced by  the  defendant  that  other  men  had  had  connection 
with  her  before,  as  well  as  after  the  alleged  date  of  seduction. 
The  late  Mr.  Justice  Watermeyer,  in  giving  judgment,  after 
referring  to  Voet,  48,  5,  6,  said  : — 

''  With  reference  to  affiliation  the  law  is  severe  against  those  who 
''have  had  connection  with  prostitutes,  and  the  law  will  believe  even 
'^  prostitutes  swearing  to  paternity,  if  it  be  once  admitted,  or  clearly 
''  proved,  that  there  has  been  connection  with  them.  But  while  the  law 
presumes  in  favour  of  the  oath  of  the  woman,  presuming  that  she  has 
*'  knowledge  of  the  father  of  the  child,  although  she  may  have  had  con- 
nection with  others,  it  is  only  if  that  testimony  is  given  in  such  a 
"  manner  as  to  justify  the  Court  in  attaching  faith  to  what  is  sworn  by 
^  the  woman.  A  prostitute  coming  into  Court  may  swear,  and  may  be 
''  believed  on  swearing,  that  one  who  has  had  connection  with  her,  though 
''  others  also  have  had,  is  the  father  of  the  child.  Admitting  that  she  is 
'*  a  prostitute,  and  admitting  that  she  has  had  connection  with  others,  she 
"  may  swear  this  and  the  law  says  she  is  to  be  believed ;  but  this  can 
"  only  be  if  the  Court  find  that  she  is  worthy  of  belief:  for,  although  her 
"  knowledge  of  the  fact  is  assumed,  and  therefore,  if  she  speaks  the  truth 
''  she  is  to  be  believed,  it  does  not  follow  that  the  Court  is  to  believe  a 
"  person  upon  one  point  who,  with  reference  to  all  other  questions  put  to 
"her  in  the  box,  has  told  felsehoods.    This  young  woman  is  in  this 

*  Wassenaar,  i,  ao,  6.  '  Not  reported. 
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unfortunate  position.  She  swears  that  she  was  a  virgin  when  first  the 
"  defendant  knew  her.  This  is  proved  false.  She  swears  that  she  knew 
"  no  other  man ;  that  she  never  had  carnal  connection  with  anyone  else 
'*  either  before  or  alter  the  connection  of  defendant  with  her.  This  is 
^'  false  also.  These  things  being  false,  it  is  impossible  for  the  Court  to 
^'believe  her  when  she  says  that  defendant  is  the  father  of  the  child, 
''  although  the  law  presunus  that  she  knows  who  the  father  is.  To  that 
^'extent  the  law  goes,  but  no  further.  It  does  not  1  compel  the  Court 
**  under  all  the  circumstances  to  believe  her  assertions." 

In  the  case  of  Le  Roex  vs.  NeetUing}  De  Villiers,  C.J., 
said : — 

''  It  was  impossible  to  lay  down  any  general  rule  as  to  what  degree  of 
**  evidence  was  required  to  fix  a  person  with  the  paternity  of  a  child. 
«''  The  Dutch  authorities  had  attempted  to  lay  down  rules  as  to  the  degree 
''of  corroboration  required  to  support  the  plaintiff's  evidence,  and  as  to 
''  the  circumstances  under  which  the  denial  must  be  taken  of  the  alleged 
**  father.  But ...  1/  might  be  laid  down  generally  in  a  case  of  this  kind 
*^  that  the  plaintiff  who  tr£td  to  fit  the  paternity  of  a  child  on  a  man  must 
**  clearly  prove  ity  and  must  be  corroborated  by  some  independent  testimony^ 
and  in  case  of  doubt  the  benefit  should  be  given  to  the  defendant,^ 
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In  the  action  for  affiliation  and  for  maintenance  may  be 
included,  if  it  happened,  breach  of  promise  and  seduction. 
This  action  becomes  prescribed  after  the  lapse  of  five  years 
from  the  date  of  the  birth  of  the  child.' 

When  all  the  actions — breach  of  promise,  seduction,  aflilia* 
tion,  lying-in  expenses,  and  maintenance — are  cumulated,  or 
joined  in  one  summons,  though  a  separate  count  or  claim  is 
made  for  each  cause  of  action,  the  Court  often  gives  damages 
for  one  round  sum  to  cover  all. 

The  action  for  affiliation  is  now  abolished  in  Holland  and 
in  France. 

The  following  are  some  of  the  differences  between  this 
action  and  the  action  for  seduction : — 

{a)  The  action  for  seduction  can  be  brought  only  by  a 
woman  who  alleges  that  she  was  a  virgin  at  the  time  of  the 
connection  complained  of;  but  the  action  for  affiliation  may 
be  brought  by  any  woman,  whether  married  or  single,  who 
alleges  that  she  is  pregnant  by  a  man  not  her  husband. 

{b)  In  the  action  for  seduction  the  woman  must  make 

»  3  C.  T.,  183.  •  HoL  Con.,  VoL  i,  Con.  148. 
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oath  that  she  has  not  had  carnal  connection  with  any  other 
man  before  the  alleged  date  of  seduction  ;  but  in  affiliation  it 
is  not  necessary. 

if)  In  the  action  for  seduction  the  damages  are  for 
compensation  to  the  woman ;  but  in  affiliation  they  are  for 
the  maintenance  of  the  child,  except  as  to  lying-in  expenses. 


Summons  for  affiliation. 

(Heading.) 

....  wherein  the  plaintiff  claims  payment  of  the  sum  of  ;f  .  •  •  • 

sterling,  as  and  for  the  lyix]^-in  and  medical  expenses,  and  nursing  and 

taking  care  of,  the  said  plaintiff  who,  on  or  about  the  .  •  •  .  day  of  •  •  .  • 

male 
was  delivered  of  a  £       ^^  child,  of  which  the  defendant  is  the  father,  in 

consequence  of  the  carnal  connection  he  had  with  the  plaintiff  on  or 
abput  the  •  •  •  •  day  of  .  .  .  •  at  •  •  •  •  and  on  divers  days  and  times 
after  that  day.  ij^ote — if  the  child  is  alive  and  has  to  be  maintained^ 
then  add^  as  for  instance)^  and  the  ftuther  sum  of  ;f  •  .  •  •  sterling  per 
month  for  the  maintenance  and  support  of  the  said  child  from  the  .... 
day  of  •  •  •  •  last  past,  {the  day  of  the  birth)  till  the  age  of  majority. 
{Note — if  the  child  was  bom  dead  and  has  been  buried^  then  in  lieu  of 
this  last  clause^  say:)  and  the  ftulher  sum  of  ;f  .  .  .  .  sterling,  being  the 
amount  for  the  necessary  funeral  expenses  of  the  said  child. 
As  it  is  said,  &c. 
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OHAPTER  XXVII. 

KABBIAQIL 

None  of  the  social  laws  has  engaged  the  attention  of  jurists 
more  than  that  of  marriage.  The  history  of  the  subject  is  an 
interesting  study,  and  in  parts  amusing,  while  in  other  parts 
— like  marriage  itself — (this  remark  is  not  for  ladies  !)  is  con- 
flicting, disappointing,  and  difficult  to  reconcile.  My  duty  is, 
however,  an  easy  one,  as,  from  a  practitioner's  point  of  view, 
I  have  to  deal  with  only  so  much  of  the  incidents  of  marriage, 
affecting  the  persons  and  their  goods,  as  shall  serve  as  a 
skeleton  outline  to  the  young  student  and  the  busy  prac* 
titioner  in  questions  as  to  the  requirements  of  a  la^vful 
marriage,  the  effect  thereof  on  the  property  of  the  spouses, 
and  as  to  the  forfeiture  of  the  goods  in  actions  of  divorce. 
The  chapter  on  "  Divorce  "  should  therefore  be  read  with 
this. 

In  the  Mosaic  period  a  person  was  excused  from  military 
service,  and  any  business,  for  a  whole  year  after  marriage,^  a 
privilege  which  some  of  my  friends,  who  got  married  last 
Christmas,  wished  was  in  force  in  our  times  also,  as  they  could 
get  no  leave  from  their  employers,  beyond  the  holidays,  for 
their  honeymoon.  But  Moses  never  compelled  marriage,  and 
in  this  he  was  more  considerate  than  Lycurgus ;  for  among 
the  Greeks  marriage  was  compulsory,  and  men  were  expected 
to  marry  between  the  ages  of  30  and  35,  and  women  about 
20 ;  and,  if  they  did  not  do  so,  were  punished.  By  the  laws 
of  Lycurgus  criminal  proceedings  might  also  be  taken  against 
those  who  married  too  late,  or  not  at  all ;  and  in  the  choice 

^  Dent  zx.  7,  and  zxiv.  5. 
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of  a  wife  men  ought,  they  said,  to  consult  the  interests  of  the 
State,  and  not  their  own  pleasure. 

The  privileges  of  Lamech  ^  and  King  Solomon  *  in  regard 
to  the  plurality  of  wives  are  no  longer  tolerated,  as  polygamy 
is  strictly  prohibited  among,  and  even  punished  by,  all  civilised 
countries  which  still  follow  the  ancient  command  that  a  man 
can  have  only  one  wife  and  a  woman  only  one  husband.^ 

Marriage  may  be  defined  as  '^  the  union  of  one  man  with 
*^  one  woman  until  the  death  of  the  first  dying,  or  until  it  be 
*' earlier  dissolved  by  a  competent  Court  of  law,  with  the 
''  intention  of  having  and  rearing  legitimate  offspring." 

Many  writers  have  denied  that  the  object  of  marriage  is 
to  have  offspring.  It  can  serve  no  good  purpose  to  enter 
into  a  discussion  of  the  question  here.  Suffice  it  to  say  that 
the  definition  is  according  to  Holy  Writ.* 

Though  persons  may  be  engaged  to  be  married  from  the 
age  of  seven,  they  are  forbidden  to  marry  before  the  age  of 
puberty,  which  is  14  for  males  and  12  for  females.  But  in 
either  case  the  consent  of  parents  or  guardians  is  required  to. 
the  engagement,  and  to  the  marriage  after  these  ages,  until 
the  age  of  majority,  viz.  21  for  both  males  and  females, 
when  this  consent  is  no  longer  required ;  and  the  parties 
may,  after  attaining  majority,  marry  against  the  wish  and 
without  the  knowledge  of  the  parents  or  guardians. 

By  the  Placaat  of  Charies  V.  of  the  4th  Oct.,  1540,  §  17,* 
the  marriage  of  minors,  without  the  consent  of  the  parents  or 
guardians,  was  prohibited  under  certain  penalties,  but  the 
marriage  would  not  be  void,  if  otherwise  there  was  no  objec- 
tion to  it ;  ^  and  so  also  has  the  Supreme  Court  decided  that 
the  marriage  of  a  minor,  without  consent  of  the  guardians, 
must  be  deemed  to  be  valid  until  annulled  for  any  other  good 
reason  by  judgment  of  a  competent  Court.^ 

The  consent  should  be  given  by  both  parents,  since  the 
mother's  consent  is  required  as  much  as  the  father's ;  and  if 

*  Gen.  iv.  19.  »  G.P.B.,  Vol.  i,  p.  311. 

*  Proverbs  V.  15, 29;andxzzi.  10^  31.  *  Consult  also  v.d.  Keessel,  50  and 

•  Gen.  ii.  24.  76. 

♦  Gen.  ii.  24;   St  Matt.  xix.  3-9;  '  Hau^  vs.  Ifauptf  7  C.   T.,  49; 
St  Mark  x.  6  and  8 ;  and  Grotius  t,  and  14  S.  C,  39. 

3.  8. 
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the  two  cannot  agree,  then  the  Judge  should  decide  according 
to  the  circumstances  of  the  case.^ 

When  a  parent  or  guardian  refuses,  or  unreasonably  or 
improperly  withholds,  his  or  her  consent  to  the  marriage  of  a 
minor  child,  or  is  disabled  from  giving  it — either  by  being 
insane,  or  by  absence  from  the  Colony,  or  from  whatever 
other  cause — or  is  dead,  or  if  there  is  no  one  to  consent,  then 
such  minor  can  apply  by  petition  to  the  Chief  Justice,  or  now 
also  to  a  Judge  President  within  his  local  jurisdiction,  for 
leave  to  marry  without  that  consent  The  petition  should 
set  forth  the  engagement  and  desire  to  marry  the  party 
named,  and  should  give  the  reasons  for  the  application.  If 
the  parents  or  guardians  are  within  the  Colony,  a  time  may 
be  fixed  by  the  Judge  for  hearing  their  objections.  This 
enquiry  is  summary  and  private,  before  him  in  his  chambers^ 
and  the  granting  or  withholding  the  order  for  the  marriage  is 
entirely  in  his  discretion.  If  the  proposed  marriage  should, 
upon  examination,  appear  to  him  to  be  proper,  he  may 
judicially  declare  by  an  order  in  writing  under  his  hand  that 
such  is  proper  and  may  be  solemnised  forthwith  ;  which  order 
is  sufficient  to  authorise  any  marriage  officer  to  solemnise  the 
marriage.*  The  power  conferred  on  the  Chief  Justice  by  this 
section  of  the  Ordinance  is  now  (1896)  so  aiAended  that  it 
may  be  exercised  also  by  the  respective  Judges  President  of 
the  E.  D.  Court  and  High  Court  of  Griqualand  West  within 
their  several  jurisdictions,  and  in  case  of  absence  of  them  from 
their  respective  courts  then  by  the  next  senior  Judge  of  such 
courts.^  This  order  of  the  Chief  Justice  or  any  of  the  Judges 
President  within  their  respective  jurisdictions  for  leave  to 
marry  does  not  do  away  with  the  necessity  for  either  a 
publication  of  the  banns  or  taking  out  a  licence  to  marry.  It 
only  supplies  the  consent  which  the  parent  or  guardian  should 
have  given.  Of  course  it  is  in  the  power  of  the  Judge  to 
whom  the  application  is  made  to  withhold  this  consent  on 
good  grounds,  such  as  that  the  marriage  is  not  desirable  or  is 
unsuitable,  or  on  whatever  other  ground  may  appear  to  him 

»  Hoi.  Con.,    Vol.    5,  Con.   189 ;      Council  of  1838. 
v.d.  Leenwen,  i,  14,  9-11.  '  §  55  of  Act  35  of  1896, 

'  i  17  of  the   Marriage   Order  in 
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to  be  reasonable.  There  is  no  appeal  from  his  decision  ;  and, 
if  he  refuses  the  order,  the  petitioner  must  wait  till  he  or  she 
is  of  age.  But  if  a  minor  should  clandestinely  many  without 
the  consent  of  his  or  her  guardian,  or  of  the  Judge,  the 
marriage  would  not  thereby  be  void ;  but  no  community  of 
property  would  take  place,  and  neither  spouse  could  benefit 
the  other  by  gift  or  will.^  The  leave  to  marry  granted  by  a 
Judge  does  not  carry  with  it  the  right  to  enter  into  an  ante- 
nuptial contract  Some  person  should  be  appointed  to  assist 
the  minor  in  the  execution  of  the  antenuptial  contract 

But,  apart  from  the  objection  of  parents  or  guardians  on 
the  ground  of  minority,  they  have  also  the  right  to  object 
to  the  marriage  of  majors,  if  the  marriage  is  to  the  loss  or 
prejudice  of  a  third  person,  or  to  the  disgrace  of  their  families. 
For  instance : — 

{a)  If  the  man  stands  reputed  before  the  world  as  an 
infamous  or  a  dishonest  person  ;  or  if  the  woman  is  a  pros- 
titute or  a  dishonest  person.^ 

{b)  If  the  guardians  can  prove  that  the  man  has  no  means 
of  subsistence,  and  thus  cannot  support  the  marriage ;  also  if 
the  woman  is  incapable  to  support  the  marriage  ;  or  if  both 
are  laden  with  debts  which  they  will  not  be  able  to  pay.^ 

Formerly  the  party  refusing  to  fulfil  the  promise  of 
marriage  could  be  forced,  even  by  civil  imprisonment,  to 
marry  the  other ;  but  this  has  been  abolished,  and  the  only 
remedy  now  is  an  action  for  damages.^ 

Before  a  marriage  can  be  solemnised  it  must  be  preceded 
by  the  publication  of  the  banns,  or  a  special  licence  must  be 
obtained.  The  object  of  the  publication  of  the  banns  is  to 
give  publicity  to  the  intended  marriage,  so  that  anyone  who 
has  a  lawful  objection  to  make  may  lodge  it  in  time  with  the 
clei^man  or  marriage  officer  who  publishes  the  banns ;  and 
if  he  takes  no  notice  of  the  objection,  an  interdict  may  be 
obtained  from  the  Court  or  a  Judge.  The  objection  may  be 
made  at  any  time,  even  after  the  publication  of  the  banns, 
but  before  the  completion  of  the  marriage. 

»  Mosterty^  the  Mastery  3  R.,  59.  *  Van  Zarck's  Codex  Batayns,  Tit. 

»  Hoi.  Con.,  Vol.  6,  Con.  107.  "  Appel,"  §  59. 

*  See  Chapter  ^^  Brmch  of  Promise:* 
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When  a  person  who  has  a  right  to  object  to  the  publica- 
tion of  the  banns  of  a  minor  does  so,  the  marriage  officer  is 
prohibited  from  solemnising  the  marriage  of  such  minor,  and 
the  publication  of  the  banns  is  void ;  but  if  no  objection  to 
the  marriage  has  been  lodged,  then  such  marriage  officer  is 
not  liable  to  any  action  for  having  solemnised  the  marriage 
without  the  consent  of  the  parents  or  guardians.^ 

I  shall  treat  here  separately  of  the  publication  of  banns  ; 
(a)  in  church  and  {b)  by  a  magistrate. 

(a)  In  Church. 

The  publication  of  the  banns  must  take  place  on  three 
successive  Sundays  preceding  the  solemnisation  of  the 
marriage ;  and  must  be  made,  in  an  audible  manner  some 
time  during  the  morning  service,  in  the  presence  of  the  con- 
gregation, in  the  parish  in  which  the  parties  reside  ;  or  where 
there  is  no  morning  service,  during  the  evening  service.'  If 
the  parties  reside  in  different  parishes  then  the  banns  must  be 
published  in  both  parishes,  and  if  they  are  of  different  per- 
suasions, then  also  before  each  of  the  congr^^tions  to  which 
they  severally  belong,  whether  both  congregations  are  in  the 
same  parish  or  not^  If  the  banns  should  be  published,  one 
in  this  Colony  and  the  other  in  another  country,  the  officiating 
minister  may  solemnise  such  a  marriage  upon  production  of 
the  certificates  of  the  publication  of  the  banns.^  Whether  the 
marriage  is  by  virtue  of  banns  in  a  church,  or  special  licence, 
no  period  of  local  residence  is  necessary,  as  in  England, 
preparatory  to  the  marriage ;  but  when  the  banns  are  to  be 
published  by  a  magistrate,  then  14  days'  residence  is  neces- 
sary. If  the  regular  publication  of  the  banns  should  be 
interrupted,  no  matter  for  what  cause,  the  banns  must  be 
published  afresh.' 

Immediately  after  the  last  publication  of  the  banns  the 
marriage  may  take  place.  But  it  must  be  solemnised  within 
three  calendar  months  after  this  last  publication ;  otherwise 


10  and  14  of  said  Marriage  '  §  3* 

Ord.Vand  $§  5,  6  and  7  of  Act  16  of  *  Act  28  of  1897. 

1861.  '  V.d.  Linden,  i,  2,  6. 
'  }  2  Qf  said  Marriage  Ord. 
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the  publication  is  void,  and  the  banns  must  be  published 
anew  in  the  same  manner  as  before.^ 

But  it  has  been  decided  that,  for  any  weighty  reason,  and 
where  the  publication  of  the  banns  on  successive  Sundays 
cannot  take  place,  all  the  three  banns  may  be  published  in  one 
day.  Thus,  in  the  case  of  a  skipper  who  called  at  a  port  for  the 
purpose  of  getting  married,  all  the  banns  were  published  in 
one  day :  nay  more,  a  marriage  contracted  in  artkulo  mortis^ 
without  the  publication  of  any  banns,  has  been  held  good. 
Such  was  the  case  of  Dr.  Spont,  who  had  lived  with  a  woman, 
named  Sarah  Claris,  by  whom  he  had  children.  He  was  in 
a  dying  state  on  a  Sunday  night,  when  no  banns  could  be 
published  and  no  licence  for  his  marriage  could  be  obtained. 
A  clergyman  solemnised  the  marriage  on  the  ground  of  it 
being  a  case  in  extremis  ;  and  the  Supreme  Court  of  Holland 
held  that  as  there  was  no  legal  impediment  to  the  marriage, 
it  was  valid ;  and  also  declared  the  children  procreated  by 
her  to  be  legitimate.'  But  in  all  such  cases  of  marriages 
in  extremis^  it  must  be  shewn  that  there  is  no  legal  impedi- 
ment to  the  marriage  itself;  that  the  banns  could  not  be 
published ;  and  that  no  licence  could  be  obtained,  owing  to 
the  extreme  urgency. 

A  marriage,  by  virtue  of  banns  published  in  a  church,  can 
be  solemnised  only  by  a  clergyman ;  and  a  marriage,  by 
virtue  of  banns  published  by  a  Magistrate,  can  be  solemnised 
only  by  a  magistrate,  and  not  vice  versd. 


(6)  By  a  Magistrate. 

If  the  banns  are  to  be  published  by  a  Magistrate,  a  written 
notice  must  be  given  to  him  by  one  of  the  parties,  setting 
forth  the  names  and  addresses,  condition,  age,  occupation 
and  length  of  residence ;  and  the  Magistrate  (this  must  be 
within  the  district  where  each  of  the  parties  has  dwelt  for  not 
less  than  14  days),  on  receiving  such  notice,  affixes  it,  in  some 
conspicuous  place,  to  the  Court-house,  and  at  the  next  Court 
day  reads  it  in  open  Court.    This  notice  is  to  be  read  also  on 

>  §  9  of  said  Marriage  Ord.  '  Loenius,  79. 
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not  less  than  tvro  other  Court  days,  allowing  an  interval  of 
not  less  than  three  clear  days  between  each  reading,  and  the 
three  readings  must  be  gone  through  within  21  days  from 
the  receipt  of  the  notice;^  and,  if  the  parties  reside  in 
different  districts,  the  banns  must  be  published  similarly  in 
each  district.* 

Any  person  whose  consent  is  required  to  the  marriage 
may  forbid  it ;  ^  and  anyone  who  knows  of  a  lawful  impedi- 
ment to  the  marriage  may  lodge  an  objection  thereto  with 
the  magistrate  within  the  21  days/  On  the  receipt  of  the 
objection  the  magistrate  shall  subpoena  witnesses  in  the  usual 
way,  and  examine  them  on  oath  relative  to  the  fact  involved 
in  the  objection  ;  and,  if  a  question  of  law  is  involved,  on 
which  he  does  not  feel  himself  competent  to  decide,  he  must 
^et  the  parties  to  obtain  counsel's  opinion  thereon:  but^ 
if  they  are  too  poor  to  do  so,  the  magistrate  must  get  the 
Attorney-General's  opinion  free  of  charge.  On  receipt  of 
the  opinion  the  magistrate  may  give  his  decision  ;  and,  if 
^either  party  is  dissatisfied,  he  may  appeal,  upon  a  petition  of 
facts,  to  the  Supreme  Court  or  a  Judge,  provided  he  has 
^iven  a  written  notice  to  the  magistrate  of  his  intention  to 
appeal  not  later  than  seven  days  after  the  decision. 

The  Court,  or  Judge,  may,  upon  due  notice  to  the  other 
3ide,  enquire  into  the  allegations  of  the  petitioner,  also  call 
for  further  evidence,  if  necessary,  and,  in  the  most  expeditious 
and  inexpensive  manner,  determine  the]matters  in  controversy 
or  order  a  regular  action  to  be  instituted  and  pleadings  to  be 
filed.  Persons  who  lodge  frivolous  objections  are  liable  to 
an  action  for  damages ;  and  those  who  lodge  mischievous 
or  fictitious  objections  are  liable  also  to  a  fine  of  £$0^  or 
three  months'  hard  labour ;  and  any  person  who  sends  a 
notice  of  marriage,  or  an  objection  to  an  intended  marriage, 
•containing  a  wilfully  false  statement,  is  liable  to  a  fine  of 
jf  100,  or  to  12  months'  hard  labour,  or  both.* 

The  banns  being  duly  published,  whether  in  church  or 
by  a  magistrate,  and   there   being  no  objection  lodged,  the 

»  Schedule  A  to  Act  16  of  i860,  »  §  7. 
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solemnization  of  the  marriage  may  take  place  at  any  time 
within  three  months  of  the  last  banns.^  The  marriage,  when 
the  banns  have  been  published  in  a  church,  may  be  solemnized 
between  the  hours  of  8  a.m.  and  4  p.m. ;  *  while  a  marriage 
before  a  magistrate  must  be  between  the  hours  of  9  and 
12  am.^  But,  as  in  neither  case  is  any  penalty  or  disability 
attached,  if  the  marriage  should  be  solemnized  either  before 
or  after  the  hours  prescribed,  the  limitations  as  to  hours  are 
for  all  legal  purposes  useless ;  and  the  marriage  will  conse- 
quently be  valid  if  solemnized  at  any  time  of  the  day  or 
night  The  hours  must  therefore  be  taken  to  have  been  fixed 
for  the  convenience  of  the  clei^yman  or  ms^strate,  who 
cannot  be  compelled  to  marry  before  or  after  those  hours. 

But  where  the  parties  do  not  desire  to  have  the  banns 
published,  they  may  marry  by  special  licence.  This  licence 
was  originally  called  a  Dispensation  to  marry,  and  could  be 
granted  in  Holland,  formerly,  by  the  Sovereign  only,  and, 
with  us,  by  the  Governor  only.  The  doctrine  of  dispensation 
is  derived  from  the  canon  law,  and  means  a  permission  to 
marry  by  foregoing,  or  doing  away  with,  the  preliminary 
ceremonies.  But,  now  that  the  Special  Marriage  Licence 
really  means  nothing  more  than  a  source  of  revenue,  and  may 
be  sold  by  any  stamp  vendor,  and  signed  by  a  magistrate,* 
the  charm  of  their  canonical  sanctity,  accompanied  by  the 
Pope's  blessing,  or  in  Holland  by  the  Kingly,  or  in  this 
country,  the  Gubernatorial  autograph,  with  huge  seal 
appended,  is  taken  away ;  and  the  local  magistrate  may,  in 
his  own  platonic,  matter-of-fact  sort  of  way,  grant  the  licence 
to  marry  without  the  publication  of  banns. 

Before,  however,  granting  the  licence  the  duty  of  the 
magistrate  is  to  satisfy  himself  that  there  is  no  legal  impedi- 
ment to  the  proposed  marriage  ;  *  and  the  parties  must  have 
appeared  before  him,  and  signed  a  solemn  declaration  to  the 
effect  that  there  is  no  just  impediment  to  the  marriage 
between  them.*  No  such  licence  shall  be  granted  by  a 
magistrate  to  a  widower  or  widow  until  proof  be  shewn  that 

^  §  9  of  the  said  Ordinance ;  and  *  §  j.  Act  9  of  1882. 

§  13  of  Schedule  A  to  Act  16  of  i860.  *  §  8  of  Act  9  of  1882. 
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the  portions  of  the  minors  by  the  former  marriage  are  secured 
to  them,  or  that  there  is  no  inheritance  to  be  secured.^  Nor 
shall  the  licence  be  granted  in  the  case  of  minors,  unless  there 
is  proof  of  the  consent  of  the  guardians,  or  an  order  from  the 
Judge.^  Any  person  wishing  to  obtain  such  licence  to  marry, 
who  makes  a  false  declaration,  or  a  false  statement  in  answer 
to  any  question  put  by  a  magistrate,  or  who  forges  or  fraudu- 
lently alters  a  consent  to  the  marriage  of  a  minor,  or  who 
forges  or  fraudulently  alters  any  licence  to  marry,  shall  be 
liable  to  five  years'  hard  labour.^ 

When  a  licence  to  marry  has  been  obtained,  the  parties 
may  have  the  marriage  solemnized  by  any  minister,  or  magis* 
trate,  or  marriageoflicer  they  please,  and  at  any  place  in  the 
Colony  they  may  please  to  select. 

The  niarriage  is  completed  from  the  moment  when  the 
parties  have,  in  the  presence  of  two  witnesses  and  before  a 
marriage-officer,  accepted  or  acknowledged  each  other  to 
be  husband  and  wife.  This  acceptance,  of  course,  must  be 
serious  and  voluntary.  All  the  ceremonies,  prayers,  singings, 
benedictions,  before  or  after,  have  nothing  whatever  to  do 
with  the  legal  act  of  completion  of  the  marriage.  The  old 
Roman  idea  that  a  certain  number  of  days  must  intervene, 
or  that  the  parties  must  have  slept  together,  or  the  later  idea, 
that  they  must  have  consummated  the  marriage,  have  nothing 
whatever  to  do  with  the  question.  The  rule  is  "  nuptias  con-- 
sensus  nan  concubitis  facit;**  and  whatever  be  the  form 
prescribed  by  each  particular  Church  or  persuasion,  the  point 
to  be  looked  to  is,  the  act  or  moment  of  acknowledgment  of 
each  other  as  husband  and  wife.  Thus,  for  instance,  in  the 
Church  of  England  the  marriage  is  completed  when  the 
bridegroom  and  bride  say  respectively  : — 
"  I,  M.  take  thee  N.  to  my  wedded  wife." 
And  "  I,  N.  take  thee  M.  to  my  wedded  husband." 
In  the  Dutch  Reformed  Church  a  similar  declaration  is 
made,  though  in  a  much  longer  form.  The  taking  each 
other's  right  hand  in  the  latter  Church,  at  the  bidding  of  the 
clergyman,  is  only  an  acknowledgment  of  the  marriage,  and 

'§6.  «§7.  '§9. 
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forms  no  part  of  the  legality  of  it  So,  also,  the  declaration 
of  the  bridegroom  in  the  former  church  "  With  this  ring  I  thee 
wed/Z  is  not  necessary  to  the  legality  of  the  marriage.  In 
most  religious  communities  no  ring  is  used,  though,  as  it  has 
become  fashionable,  and  in  the  English  Church  necessary,  to 
have  a  wedding-ring,  the  clergymen  of  some  churches  some* 
times  say  to  the  parties,  during  a  part  of  the  service,  that 
they  may  then  put  on  the  ring.  In  the  Synagc^^ues  the 
brid^[room  is  made  to  say :  ''  Behold  thou  art  betrothed  to 
"me  with  this  ring  according  to  the  rites  of  Moses  and 
"Israel."  The  bride  and  bridegroom  then  taste  the  wine, 
and  an  empty  glass  is  laid  on  the  floor,  which  the  bridegroom 
breaks  by  stamping  on  it.  This  completes  the  act  of  marriage 
among  the  Jews.  The  service,  preceding  and  following,  and 
the  reading  of  the  contract  of  marriage,  have  nothing  to 
do  with  the  formal  acceptance  or  acknowledgment  of  the 
marriage.  Before  a  magistrate  the  marriage  is  completed 
when  the  parties  have  declared  to  the  form  of  declaration 
prescribed  by  the  said  Act. 

If  then,  during  the  ceremony,  but  before  the  acknowledg- 
ment of  each  other  as  husband  and  wife,  either  party  were 
to  die,  or  to  refuse  to  proceed  with  the  ceremony,  there  would 
be  no  marriage:  for  the  same  reason,  if,  immediately  after 
such  acknowledgment,  though  still  during  the  ceremony 
either  party  were  to  die,  or  to  retire  from  the  service,  the 
marriage  would  be  completed ;  and  where  no  antenuptial 
contract  has  been  made,  community  of  property  would 
immediately  take  place.^ 

If  the  parties  are  of  different  religious  persuasions  and 
they  agree,  as  is  frequently  done,  to  have  the  marriage 
solemnized  in  their  respective  churches,  then  the  first  solemni* 
zation,  in  whichever  church,  completes  the  marriage.  Thus, 
suppose  a  member  of  the  Church  of  England  agreed  with  the 
daughter  of  a  Rabbi  to  marry  each  other,  first  in  the  Rabbi's 
Synagogue  and  then  in  that  member's  own  Cathedral,  the 
acknowledgment  of  each  other  in  the  Synagogue  would  com- 
plete the  marriage  ;  and,  if  either  party  could  not  or  would 
not  go  to  the  Cathedral,  or  were  to  die  on  the  way,  the 

1  Grotins,  I,  5,  17  ;  Regts.  Obs.,  2,  32 ;  V.  d.  Keessel,  87 :  Loenius,  7. 


MARRIAGE.  437 

marriage  at  the  Synagogue  would  be  binding  on  both.  But 
if  the  marriage  had  taken  place  in  the  Cathedral  also,  as 
agreed  upon,  and  either  paVty  afterwards  wished  to  sue  the 
other  for  a  good  cause  of  divorce,  the  marriage  to  be  proved 
at  the  trial  would  be  the  one  that  took  place  first,  viz.,  at  the 
Synagogue. 

The  signing  of  the  Register  of  Marriage  is  only  to  serve 
as  evidence  of  the  marriage  and  the  more  easy  proof  thereof; 
but  it  is  not  absolutely  necessary  to  the  validity  of  the 
marriage,  if  the  other  requisites  have  been  complied  with. 
Clergymen  and  other  marriage-officers  are  nevertheless 
bound  to  see,  as  part  of  their  duty,  that  the  Register  is  duly 
signed. 

Persons  in  this  Colony  can  be  married  only  before  duly 
authorized  marriage-officers.  All  ministers  of  the  Christian 
religion,  duly  ordained,  are,  by  virtue  of  their  office,  marriage- 
officers,^  and  all  Resident  Magistrates  are,  ex  officio,  marriage- 
officers  ;  *  but  an  unordained  missionary  of  the  D.  R. 
Church,  set  apart  to  preach  the  gospel  among  the  heathen, 
is  not  a  marriage-officer  within  the  meaning  of  the  Marriage 
Ordinance.  Still,  having  regard  to  the  i8th  section  of  that 
Ordinance,  a  marriage  by  such  an  one,  under  the  bond  fide 
belief  that  he  could  solemnize  it,  and  as  it  was  not  otherwise 
challenged  by  the  parties,  was  held  good.^  AH  marriages, 
therefore,  solemnized  before  a  person  who  is  neither  a  minister 
of  the  Christian  religion  nor  a  Resident  Magistrate,  nor  a 
duly  appointed  marriage-officer,  are  void.  Thus,  the  Malay 
and  native  marriages  are  void,  though  performed  according 
to  their  religious  customs.*  But  the  Governor  has  the  power 
to  appoint  special  marriage-officers,  whom  and  when  and 
where  he  may  deem  necessary,  so  as  to  afford  facilities  for 
the  marriages  of  persons  of  other  or  of  different  persuasions.^ 

As  the  question  has  occasionally  been  put  at  the  public 
examinations,  what  great  principle  was  settled  in  the  famous 
Scotch  case  Dalrymple  vs.  Dalrymple,  decided  in  the  Con- 

'  §  2  of  said  Oxdinanoe.  Queen  vs.   Wills,  i  A.,  i ;   Qiuen  vs. 

*  1 1  of  said  Act.  Lodewyk,  ibid,    p.    365  ;    Brcwn  vs. 
'  SchkchUng  vs.  SckUehHng,  B.  for      BrewtCs  Executors,  3  S.,  313. 
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sistorial  Court  of  London  in  1811,  I  will  here  mention  it 
By  the  then  law  of  Scotland,  especially  in  what  were  called 
the  Gretna  Green  marriages,  the  bare  consent  of  the  parties 
to  many,  expressed  in  the  presence  of  two  witnesses,  was 
sufficient  There  was  no  marriage-officer  and  no  registry. 
This  was  the  paper  signed  by  the  parties : — 

''  I  hereby  declare  that  Johanna  Gordon  is  my  lawful 
"wife." 

"I  hereby  acknowledge  John  Dalrymple  as  -my  lawful 
**  husband." 

When  John  got  tired  of  Johanna,  he  disputed  the  marriage 
and  married  another  lady:  but  the  Court  decided  that  the 
marriage  with  Johanna  was  valid,  and  not  that  with  the 
other  lady ;  and  decided  also  that  they  could  call  in  expert 
evidence  to  prove  what  the  law  of  Scotland  was  on  the 
subject  I  have  a  full  report  of  this  old  case,  with  the  long 
and  learned  judgment  of  Sir  William  Scott 

Marriage-officers  are  prohibited  from  solemnizing  the 
marriage  of  any  widower  or  widow  without  proof  that  the 
inheritance,  or  portions  due  to  his  or  her  minor  children,  out 
of  the  estate  of  the  predeceased  spouse,  have  been  ascertained, 
and  secured  either  by  depositing  the  amount  in  the  Guardians' 
Fund  with  the  Master,  or  by  securing  it  by  a  deed  of 
"  Kinderbewys."  This  proof  should  be  in  the  form  of  a 
certificate  either  from  the  Master  or  from  the  Registrar  of 
Deeds ;  ^  and  any  widower  or  widow,  marrying  without  having 
previously  secured  the  minors'  portions,  shall  forfeit  one- 
fourth  part  of  his  or  her  estate  for  the  benefit  of  the  minor 
children.^  But  the  Magistrate  is  authorized  to  grant  his 
Certificate  to  the  marriage-officer  enabling  the  parties  to 
marry  without  their  giving  the  security,  if  he  is  satisfied  that 
the  estate  out  of  which  the  minors  are  to  get  their  portions  is 
under  ;^  100  in  value.^  Of  course  where  the  surviving  spouse 
is  not  the  executor,  and  has  not  the  administration  of  the 
estate  of  the  predeceased  spouse,  nor  the  inheritance  of  minor 
children,  under  his  control,  he  or  she  cannot  be  compelled 
to  give  security  before  a  re-marriage.     But  the  marriage* 

>  §§  I,  2,  and  6  of  Act  12  of  1856.      *  §  3  of  Act  12  of  1856,  and  §  6  of 
'I  22  of  Ord.  105.  Act  9  of  1882. 
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pfBcer  must  be  satisfied  of  this,  generally  by  an  affidavit 
which  states  who  has  the  administration  of  the  estate  of  the 
deceased,  and  of  the  children's  inheritance. 

A  marriage  should  be  freely  and  voluntarily  entered  into 
by  each  party ;  no  undue  influence  should  be  used  ;  nor 
force  ;  nor  fraud  ;  nor  should  there  be  any  penalty  attached 
for  non-fulfilment :  otherwise  it  will  be  void  ab  initio}  A 
marriage  entered  into  through  fraud  is  void  €tb  initio;  for 
instance,  where  a  man  believes  he  is  marrying  a  virgin,  and 
it  can  be  proved  that  at  the  time  of  marriage  she  was 
pregnant  by  another  man  ;  ^  or,  where  by  the  deceit  of  others 
he  marries  a  wrong  person,  as  was  the  case  of  Jacob,  who  did 
not  discover  till  next  morning  the  substitution  of  Leah  for 
Rachel.' 

If  either  party  boasts  or  gives  out  that  he  or  she  is 
manied  to  the  other,  when  it  is  not  so,  the  latter  has  an  action 
against  the  former,  which  is  called  a  ''jactitation"  action; 
hence  also  the  pretended  marriage  is  called  a  jactitation 
marriage.  This  action  should  be  for  Perpetual  Silence 
against  the  jactitator.* 

In  Holland  a  marriage  may  be  contracted  by  proxy,^  and 
this  is  to  this  day  still  frequently  done,  where  either  of  the 
parties  is  not  in  the  country.  In  Spain  it  is  also  a  common 
custom.  But  with  us,  as  in  England,  marriage  cannot  be  by 
proxy.  A  man  here,  however,  may  send  his  power  of  attorney 
to  Holland  to  be  married  there  by  proxy.  I  have  drawn 
such  powers  mysel£ 

A  marriage  may  be  prohibited  in  affinity  in  the  same 
degree  as  in  consanguinity.  •  Every  generation .  constitutes 
a  degree ;  and  the  way  to  calculate  the  degrees  in  the 
ascending  and  descending  lines  is  as  follows  :-^ 

(a)  A  man's  father  and  son  are  related  to  him  in  the  first 
degree. 

{b)  The  grandfathers  and  grandsons  in  the  second. 

»  Huber.  Hcd*  Regts.,  i,  5,  37.  *  Brown's  Matrimonial  Cases,   pp. 

*  Sec  Horak  vs.  fforak,  3  S.,  389;  90  and  149;  WdlUr  vs.  Rider,  and 
and  praious  Shtprum  in  Chapter  on  Wetaeoat  vs.  Dods  in  Ley's  £cclesi« 
Divorce,  astical  Cases,  pp.  16  and  59. 

»  Gen.  iix.  25.  •  Van  Leeuwen,  1,  14,  5. 

•  Grotius,  I,  5,  9«    . 
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{c)  The  great-grandfathers  and  great-grandsons  in  the 
third  ;  and  so  on. 

In  the  collateral  lines  the  generations  are  taken,  first  up 
to,  then  down  from,  the  common  ancestor.  Thus,  if  two 
people  in  any  way  related  wish  to  ascertain  their  d^[ree  of 
relationship  to  each  other,  they  should  first  ascertain  who  the 
common  ancestor  was  from  whom  they  are  descended.  Take, 
for  instance,  two  first  cousins  on  the  father's  side.  Front 
son  A  to  his  father  is  one  degree ;  from  A's  father  to  the 
common  grandfather  is  another  degree ;  from  that  grand- 
father dovm  to  cousin  B's  father  is  another  degree ;  and  from; 
B's  father  down  to  cousin  B  is  another  degree.  Consequently^ 
A  stands  to  B  in  the  fourth  degree  of  relationship. 

The  general  rule  is  that  persons  who  stand  in  the  position 
of  ascendants  and  descendants,  however  remote — ad  infinitum 
— are  prohibited  from  marrying  each  other  ;  and  that  in  the 
collateral  line  the  prohibition  extends  to,  and  includes,  the 
third  degree  only ;  but  that  from  the  fourth  degree  they  may 
marry.  Thus  first  cousins  may  marry,  as  they  stand  in  the 
fourth  degree  from  each.  There  is  a  popular  idea  that, 
though  first  cousins  may,  yet  second  cousins  may  not,  n^arry ; 
but  this  was  never  anywhere  the  law.  As  the  words- 
"  cousin  "  and  *'  nephew  "  are  rendered  in  Dutch  by  the  same 
word,  "  neef,"  I  have  known  of  some  awkward  consequences 
to  follow.  Thus,  a  lady  once  asked,  "Can  I  marry  my 
cousin?"  "Yes,  certainly,"  was  the  answer;  "why  do  you 
ask?"  "Because,"  said  she,  "I  am  told  that  I  cannot'* 
"  Oh,  nonsense  1 "  was  the  rejoinder.  **  You  may  marry  him." 
And  marry  him  she  did;  but  after  a  time  it  transpired 
that  he  was  a  "nephew"  of  the  lady,  not  a  "cousin."  It 
being  whispered  to  her  that  she  might  be  prosecuted  for 
incest^  she  consulted  the  same  gentleman,  when  he,  to  con- 
vince her  that  she  might  marry  her  "cousin,"  made  a  rough 
sketch  of  a  genealogical,  or  family,  tree,  whereupon  it  turned 
out  that  the  person  she  called  her  cousin  was  not  her  cousin» 
but  her  nephew.  Now  her  mistake  arose  in  this  way.  The 
word  "nephew"  is  rendered  in  Dutch  by  "neef,"  and  the 
word  "neef"  is  rendered  in  English  by  "cousin."  At  her 
interview    she    never    thought    of,   or    forgot,  the    English 
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word  "  nephew,"  and,  therefore,  used  the  word  "  cousin,"  and  it 
never  occurred  to  her  otherwise  to  explain  the  relationship. 
Her  legal  adviser  was  right  in  his  advice,  but  she  was  wrong, 
though  quite  unintentionally,  in  her  statement  of  the  facts. 

At  other  times,  again,  I  have  known  parties  to  have 
objected,  land  so  also  have  marriage-officers,  to  the  contem- 
plated marriages  of  some  parties  on  the  supposed  ground  of 
too  near  relationship.  It  is  a  common  custom  to  this  day, 
among  some  people,  to  regard  all  marriage  connections,. 
however  remote,  as  relations.  Thus  some  people  call  each 
other  cousins ;  or  second-cousins ;  .  or  step-brothers  and 
sisters ;  or  half-brothers  and  sisters  ;  or  brothers-  and  sisters- 
in-law  ;  or  uncles  and  aunts ;  or  nephews  and  nieces ;  or 
step-uncles  and  aunts ;  or  step-brothers-  and  sisters-in-law, 
when  in  reality  none  of  these  people  is  in  any  such  way 
related.  Just  to  give  one  more  instance: — ^A  man  who- 
marries  another  man's  sister  thereby  becomes  that  man's 
brother-in-law ;  but  when  two  men  marry  two  sisters  they 
do  not  thereby  become  brothers-in-law;  and  yet  many 
people  regard  them  as  such.^  The  only  way,  therefore,  in 
case  of  doubt,  or  where  there  is  reason  to  suppose  that  a 
person  does  not  understand  the  real  relationship  he  assumes, 
is  to  frame  a  genealogical  or  family  tree,  to  find  out  whether 
there  is  any  disability  to  marry  or  not  The  following  is  a 
copy  and  translation  of  the  family  tree  given  in  Kersteman's 
Woordenboek  under  the  title  "  Genealogie.'*  In  this  respect 
the  Dutch  law  has  entirely  adopted  the  Roman,  and  not  the 
Canon  or  Ecclesiastical  law.'  This  genealogical  tree  will 
serve  also  the  purpose  in  questions  of  ab  intestate  successions,, 
or  in  regard  to  the  disability  of  trusteeships  in  insolvent 
estates ;  and  in  all  other  questions  where  the  relationship  has 
to  be  ascertained.     {See  p.  442.) 

In  the  same  way  as  the  relationship  is  pointed  out  here 
by  Kersteman  in  the  ascending  line,  and  collaterals  of 
ascendants,  so  is  it  also  in  the  descending  line  from  "  Ego,"  and 
the  collaterals  of  descendants ;  and  those  degrees,  ascending, 
descending,  and  collaterals  may  be  extended  ad  infinitum. 

'  Van  Leeuwen,  i,  8,  9.  ■  '  Consolt  Grotxus,  2,  27 ;  InsL  of 

Jiist.|  3,  6 ;  Van  Lceawen,  I9  3,  8. 
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The  prohibition  to  marry  applies  to  the  half  as  well  as 
to  the  whole  blood. 

A  marriage  contracted  within  the  degrees  of  prohibition 
is  entirely  void,  and  the  offspring  are  illegitimate,  and  the 
offending  parties  are  liable  to  criminal  punishment  for  incest 
or  otherwise.^  The  punishment  attached  to  the  crime  of 
incest  (Dutch,  ^^ bloedschande''\  is  death,  if  between  the 
ascending  and  descending  lines ;  and  any  sentence  short  of 
death  at  the  discretion  of  the  Court,  if  between  collaterals  ;  ^ 
though  of  late  years,  in  this  Colony,  the  extreme  penalty  of 
the  law  has  not  been  enforced.  By  the  law  of  England  incest 
is  not  a  civil,  but  an  ecclesiastical,  offence ;  and  is  the  only 
offence  which,  in  England,  is  still  prosecuted  in  the  ecclesi* 
astical  Courts.  The  person  committing  incest  is,  upon 
conviction,  directed  to  do  penance  and  to  be  excommunicated 
and  to  be  imprisoned  for  six  months.^ 

A  person  who  is  already  in  the  married  state  may  not 
again  marry ;  as  the  rule  is  that  a  man  can  have  only  one 
wife,  and  a  woman  only  one  husband,  at  a  time.  If,  then, 
they  marry  while  the  former  marris^e  still  subsists,  they 
thereby  commit  the  crime  of  bigamy,  and  the  marriage  is 
void  ab  initio.^  The  punishment  for  bigamy  is  any  sentence 
short  of  death,  according  to  the  discretion  of  the  Court^ 
The  innocent  party  is  of  course  not  punished  for  bigamy ; 
*  and,  if  the  woman  was  innocent,  her  children  by  such 
marriage  would  be  legitimate.*  By  the  law  of  England  the 
penalty  for  bigamy  is  penal  servitude  for  not  more  than  seven 
years.' 

The  foUowii^  persons  may  never  marry,  and,  if  they  do 
so,  the  marriage  is  void  ab  initio^  and  the  offending  parties 
are  punishable : — 

(a)  Eunuchs,  or  castrated  persons.^ 

(Jf)  Persons  who  are  otherwise  impotent,  and  thus  in- 
capable of  procreation.^ 

»  S  13  of  Placaat  of  1st  April,  158a  •  See  Chapter  ^'Divorce:' 

*  Van  der  Linden,  2,  7,  8.  ^  Stepheri'sDig.Crim.Law,chap.30. 

'  Stephen's  Crim.  Law,  Art.  17a  *  St.   Idatt.  six.   12  and  the  next 

^  Grotius,  I,  5,  2.  reference. 

'  Van  der  Linden,  2,   7,  3;   and  *  Grotius,  i,  5,  4;  Lybrecht,  i,  12, 

Van  der  Keessel,  62.  16. 
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The  following  persons  are  only  under  a  temporary  dis- 
ability to  marry : — 

(^i)  Insane  persons,  idiots,  or  mad  persons,  during  their 
insanity.^ 

{p)  Persons  under  the  age  of  puberty  may  not  marry,  not 
even  with  the  consent  of  parents,  until  they  have  arrived  at 
that  age.  If  they  do,  the  marriage  is  void  ab  initio^  and  they 
are  punishable. 

{c)  A  widower  may  not  marry  until  three  months  after 
the  death  of  his  wife ;  and  a  widow  not  within  five  months 
of  her  husband's  death,  nor  during  the  period  of  probable 
pregnancy  by  her  former  husband.'  The  prohibition  to  the 
widow  is  in  order  that  the  paternity  of  her  child  may  not  be 
uncertain  ;  but  if  she  is  certain  that  she  is  not  pregnant,  then 
she  may  marry  after  five  months  of  her  husband's  death.^ 

By  the  Roman  law  there  could  be  no  re-marriage  during 
the  annus  luctus — year  of  mourning — and  if  there  were,  the 
parties  were,  under  the  old  law,  declared  infamous ;  but, 
under  the  later  law,  it  was  prohibited  only  "  for  decency *s 
sake."  In  Holland,  in  some  places,  the  prohibition  was  for 
six  months,  and,  at  other  places,  in  the  discretion  of  the 
Judge  of  the  Matrimonial  Court ;  while  by  the  Colonial 
Ordinance  of  De  Mist  it  was  declared  to  be  the  law  *^om  der 
eerbaarheid  wilW  (which  may  be  translated,  "for  decency's 
sake "),  not  to  marry  within  the  three  or  five  months,  as  the 
case  might  be.  But  no  penalty  is  attached  if  the  parties  do 
marry  within  the  prohibited  time ;  and  therefore,  if  a  widower^ 
or  a  widow,  should  marry  one  minute  after  the  death  of  his 
or  her  former  spouse,  the  marriage  would  be  legal  and  they 
could  not  be  punished.  But,  of  course,  they  could  not  compel 
any  marriage-officer  to  solemnize  the  marriage  before  the 
lapse  of  the  three  or  five  months ;  yet  if  such  officer  chose  to 
'do  so,  he  would  be  free  from  punishment  As  a  widower  or 
a  widow  cannot  compel  any  marri2^eK>fficer  to  solemnize  a 
marriage  within  the  prohibited  periods,  they  are  accordingly 
classed  here  under  the  heading  of  "  temporary  disability." 

The  following  persons  are  within  the  prohibited  degrees 

'    *  Grotins,  i,  5,  4.  *  Grotins,  i,  5,  3. 

*  Ord.  of  De  Mist  of  1804,  §  18. 


MARRIAGE.  445 

of  marriage,  and  may  not  marry  each  other  :  if  they  do  so,  the 
marriage  is  void  ab  initio^  and  they  are  punishable  criminally 
for  incesty  and  the  children  are  illegitimate  and  can  never  be 
legitimized.^ 

{a)  Ascendants  and  descendants ;  that  is,  parents  and 
children,  grandparents  and  grandchildren,  and  so  on  ^i^ 
infinitum. 

(b)  Brothers  and  sisters  whether  of  the  whole  or  half 
blood. 

{c)  Uncles  with  their  nieces  ;  that  is,  with  their  brother's 
or  sister's  children  or  grandchildren  and  their  descendants, 
ad  infinitum  : 

Nor  aunts  with  their  nephews  ;  that  is,  with  their  brother's 
or  sister's  sons,  or  their  grandchildren  or  further  descendants, 
ad  infinitum. 

(d)  A  man  may  not  marry  the  blood-relation  of  his 
deceased  wife ;  nor  a  woman  the  blood-relation  of  her 
deceased  husband.^ 

(e)  A  man  may  not  marry  his  daughter-in-law;  that  is, 
the  widow  of  his  son ;  nor  the  widow  of  his  son's  son,  or 
daughter's  son  ;  nor  any  widow  of  any  of  his  descendants  : 

Nor  may  a  woman  marry  her  son-in-law ;  that  is,  the 
widower  of  her  deceased  daughter ;  nor  the  widower  of  her 
son's  or  daughter's  daughter;  nor  any  widower  of  any  of 
their  descendants. 

(/)  A  man  may  not  marry  his  step-daughter;  that  is, 
the  daughter  of  his  wife  by  a  former  marriage ;  nor  any  of 
the  descendants  of  his  step-daughter ; 

Nor  may  a  woman  marry  her  step-son  ;  that  is,  the  son  of 
her  husband  by  a  former  marriage  ;  nor  any  of  the  descendants 
of  her  step-son. 

(g)  A  man  may  not  marry  the  widow  of  his  deceased 
brother  ;  nor  a  woman  the  husband  of  her  deceased  sister.^ 

(A)  A  man  may  not  marry  the  widow  of  any  of  his 
nephews  ;  that  is,  the  widow  of  his  brother's  or  sister's  sons  ; 
nor  the  widow  of  any  of  his  brother's  or  sister's  descendants. 

*  Sec  the  Placaat  of  the  ist  of  April,  deceased  wife's  sister— is  now  legalised, 

1580,  G.P.B.,  vol.  I,  p.  330,  §§  S-ii.  but  the  latter  disability  is  still  in  force. 

'  By  Act  40  of   i;S92   the  former         '  But  for  our  present  law  see  Act  40 

of  these  disabilities — marriage  with  a  of  189a  {d)  supra. 


446  MARRIAGE. 

Nor  may  a  woman  marry  the  husband  of  her  deceased 
niece ;    that  is,  the  widower  of   her    brother's    or    sister's ' 
daughter ;  nor  the  widower  of  any  of  her  brother's  or  sister's 
grandchildren,  or  their  descendants. 

Any  clergyman,  or  other  marriage  officer,  solemnising  a 
marriage  which  he  knows,  or  is  presumed  to  know,  to  be 
between  persons,  within  the  prohibited  degrees  of  marriage, 
is  liable  to  criminal  prosecution*^ 

The  following  are  further  prohibitions  under  the  common 
law : — 

(^i)  A  man  cannot  marry  the  woman  with  whom  he  has 
committed  adultery  ;  otherwise  the  marriage  is  not  only  void, ' 
but  also  criminal  and  punishable.^  Nor  will  the  marriage  be 
allowed  by  dispensation ;  for  instance,  the  application  for 
dispensation  of  Jacobus  Venborth  to  marry  Maria  Elizabeth 
Shaber,  with  whom  he  had  had  carnal  connection  during  the 
lifetime  of  his  wife  Maria  Krygman,  and  whereby  she  became 
pregnant ;  *  and  of  Cornelius  Pranzer  to  marry  Bartje  Lubbert, 
who  had  already  had  a  child  by  him  before  his  death.^  The 
council  would  not  enter  into  their  requests  for  leave  to  marry, 
and  therefore  dismissed  the  petitions.' 

Where  the  ceremony  of  marriage  between  two  guilty, 
persons  has  taken  place,  the  Court  will  not  come  to  the  assis-  ' 
tance  of  either  of  them  in  declaring  void  the  alleged  marriage.^ 

{b)  Nor  can  a  person  marry  his  or  her  illegitimate  child, 
nor  have  any  carnal  connection  with  any  such.' 

{c)  Nor  can  illegitimate  brothers  and  sisters  vazxty  each 
other. 

From  all  the  disabilities  mentioned  above,  it  ought  to  be 
gathered  who  can,  and  also  who  cannot,  marry  each  other. 
Yet  advice  is  more  frequently  sought  upon  the  following  than 
upon  the  preceding  points.  There  is  no  prohibitum  among 
the  following  to  marry  each  other : — 

''.   '  See  also  the  Queen  vs.  Lempers  in  '  See  also  V.  d.  Keessel,  70 ;  V.  d. 

1895,  not  reported.  Linden,  i,  2,  6 ;  Bergs.  Advies  Book^ 

'  Placaat  of  18  Joly,  1674,  G.P.B.,  vol.  3,  Con.  265  ;   and  Hoi.   Con., 

vol.  3,  p.  507.  vol.  I,  Con.  307. 

»  Vol.  7,  G.P.B.,  p.  812 ;  3  Bk.  2  •  See  Danieis  and   Williams^  3  J. 

Tit.  No.  II.  232. 

*  Placaat  12  October,  1781 5  vol.  9,  '  Queen  vs.  Arends^  i  C.  T.,  114. 

p.  372,  No.  2a 
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{a)  The  father  may  many  the  daughter,  and  the  son  the 
mother ;  or  the  father  may  many  the  mother,  and  the  son 
the  daughter,  of  a  prior  marriage ;  so  that  in  the  former 
example  the  son  becomes  father-in-law  to  his  own  father. 
Thus,  for  instance,  A  had  by  B  children  <:,  d^e;  F  had  by  G 
children  h^hjf  and  k.  Suppose  that  B  and  F  were  to  die, 
then  A  might  marry  G,  and  c  might  marry  k ;  or  A  might 
marry  k  and  c  marry  G.^  This  rule  would  hold  equally  good 
in  regard  to  the  mother  marrying  the  son,  and  the  daughter 
the  father,  and  so  on  mutatis  mutandis. 

(6)  A  person  may  marry  the  mdow  of  his  deceased  wife's 
brother.^ 

(c)  A  guardian  may  marry  his  ward,  after  he  has  tluly 
rendered  an  account  of  his  administration.^ 

(d)  Children  by  former  marriages  may  marry  each  other, 
though  they  may  have  half-brothers  and  sisters  limning,  the 
issue  of  the  present  marriage  of  their  respective  surviving 
parents.  Thus,  for  instance,  A  had  by  B  children  c,  d,  e, 
and  //  G  had  by  H  children  /,/  k,  and  /.•  A  and  H  die  ;  B 
and  G  then  marry  and  have  children  m,  n,  and  'o.  The 
children  of  A  and  B  may  marry  the  children  pf  G  and  H 
before  as  well  as  after  the  death  of  A  and  H,  or  after  the 
re-marriage  of  B  and  G ;  but  none  of  those  children  can  marry 
the  children  of  B  and  G.  Now  it  is  a  common  custom,  in 
this  country,  for  people  in  the  position  of  B  and   G,  after 

»their  re-marriage,  to  call  or  regard  their  children  by  their 
former  marriages  as  half-brothers  and  sisters  to  each  other. 
It  is  not  so ;  they  are  in  no  way  whatever  related  to  each 
other,  and  therefore  may  inter-marry.  But  they  are  the 
half-brothers  and  sisters  of  the  children  of  the  marriage  of 
B  and  G,  because  they  are  related  to  these  latter  on  the  side 
of  one  jparent  B's  children  by  G  are  related  to  her  in  the 
same  way  as  her  children  by  A :  and  so  are  G's  children  by 
her  related  to  him  in  the  same  way  as  his  children  by  H. 

(e)  Persons  of  different  persuasions,  though  formerly  the/ 
could  not,  may  now  marry  each  other,  whether  against  the 

*  Utrecht.  Cons.,  ▼ol.  3,  Con.  ii,      vol.  5,  Con.  io6. 
No.  19.  '  V.  d.  Keessel,  74,  and  Lybreqb^, 

'  Hoi.  Con.9  vol.  3,  Con.  256 ;  and      Not.  Ambt.,  vol.  i,  p.  144. 
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wish  of  the  parent  or  not  Thus  Miss  Smith,  or  Made- 
moiselle Moli^re,  or  Seiiora  Cervantes,  may  many  Hadjie 
Abdol,  or  Elias  Moses,  or  Jan  van  ZyL 

(/)  Children  of  two  brothers,  or  of  two  sisters,  or  of  a 
brother  and  a  sister,  may  inter-marry,  because  they  are  in  the 
fourth  degree  of  relationship,  collaterally. 

For  the  proof  of  marriage,  ^n  Courts  of  law,  see  Chapter 
*'  Divorcer 

A  widower  or  widow,  marrying  again,  was  forbidden,  by 
the  lex  hoc  edictaliy  to  bequeath  to  a  subsequent  spouse  more 
than  the  least  portion  given  to  any  child  of  a  former  marriage. 
The  object  of  this  law,  with  the  Romans,  was  to  discourage 
subsequent  marriages,  and  this  prohibition  was  thought  to 
act  as  a  deterrent  It  is  surprising  that  this  law  should  have 
remained  so  long  in  force  in  Holland ;  but  it  is  now  abolished 
with  us,  and  all  spouses,  whether  by  a  first  or  by  a  subsequent 
marriage,  may  bequeath  their  property  as  they  please. 

A  subsequent  marriage  entered  into  in  good  faith  by  both 
parties,  under  a  reasonable  belief  of  the  death  of  the  former 
spouse,  is  valid,  and  the  children  are  legitimate,  though  the 
former  spouse  should  afterwards  turn  up.  This  is  somewhat 
different  from  a  case  of  ^  long  unknown  absence,"  mentioned 
in  the  Chapter  on  "  Divorce "  where  a  former  husband  could 
claim  his  wife  back ;  the  second  marriage  would  be  cancelled, 
but  the  children  of  the  second  marriage  would  nevertheless 
remain  legitimate.  As  to  the  belief  of  the  death  of  the  former 
spouse  the  party  must  have  some  evidential  proof  which  can  go 
to  satisfy  a  reasonable  mind  that,  from  the  information  received, 
in  the  absence  of  any  direct  and  positive  news  of  death,  death 
might  fairly  be  presumed.  This  is  doubly  necessary  to  pre- 
vent also  a  prosecution  for  bigamy.  But  if  the  parties  before 
the  re-marriage  know  that  the  spouse  of  both  or  either  of 
them  was  still  alive,  such  subsequent  marriage  would  be  void 
and  the  children  illegitimate.  If  the  woman,  however,  was 
innocent,  though  her  husband  was  guilty,  the  marriage  would 
also  be  void,  but  the  children  would  be  legitimate,  as  the 
mother's  innocence  does  not  prejudice  the  children.^ 

^  V.  d.  Keessel,64aiid65;  Loenxus,      and  bk.  2,  p.  5S9 ;  Lybrecht,  vol.  I, 
78 ;  Van  Alphen,  vol.  i,  bk.  i,  chap.  6,      chap.  12,  §  17. 
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The  marriage  being  completed,  the  wife  at  once  takes 
her  husband's  name  and  rank,  and  shares  with  bim  the 
honour  and  respect  due  to  him,  and,  if  she  become  a  widow, 
she  retains  that  rank.  Whatever  may  have  been  her  humble 
birth,  or  however  lowly  may  have  been  her  station  at  the 
time  of  marriaige,  she  is  thenceforth  treated  as  her  husband's 
equal ;  or,  conversely,  whatever  may  be  the  man's  humble 
state  and  the  woman's  noble  birth  or  rank,  she  descends  to 
his  lowly  rank  and  position,  unless,  as  in  England,  by  a 
patent  from  the  sovereign  (whether  direct  or  made  hereditary), 
a  woman,  noble,  in  her  own  rights  marries  a  commoner.  In 
this  case,  she  still  remains  noble,  but  confers  no  rank  on  her 
husband ;  as  for  instance.  Baroness  Burdett-Coutts,  who 
retained  her  title  and  rank  on  marrying  a  commoner — Mr. 
Bartlett  If  she  be  only  noble  by  marriage^  then  by  the 
second  marriage,  with  a  commoner,  she  loses  her  title.^ 
Though  it  is  customary  for  the  wife  to  assume  the  husband's 
surname,  there  is  no  legal  compulsion  for  her  to  do  so.  It 
is  one  of  the  requirements  of  society ;  and  it  is  to  the 
interest  of  the  wife  herself  that  she  should.  An  instance  I 
know  of,  and  one  which  argues  most  conclusively  in  favour 
of  this  custom,  is  the  following,  which  occurred  a  few  years 
ago  to  a  lady  in  Natal,  who  had  arrived  shortly  before  from 
England  to  be  married  there.  The  gentleman  to  whom  she 
was  engaged  had  a  young  Kaffir  boy  in  his  service,  who,  for 
about  three  weeks  before  the  marriage,  used  to  carry  messages 
and  letters  to  Miss  Joiies  (this  was  her  real  name),  at  her 
lodgings.  About  six  weeks  after  the  marriage  the  lady  of 
the  house  where  Miss  Jones  had  stayed  prior  to  her  marriage 
called  one  morning  rather  early,  to  see  the  gentleman  at  his 
house  on  business.  On  asking  the  Kaffir  boy, "  Where  is  your 
master f'^  he  answered,  ^ Massa  am  stUl  in  bed  wid  Miss 
Jones  t*'  Now  any  person,  not  knowing  of  the  marriage^ 
might  think  this  answer  unfortunate. 

After  the  dissolution  of  the  marriage,  whether  by  death  or 
by  divorce,  the  woman  need  not,  unless  she  please,  continue 
her  husband's  name,  but  may  resume  her  maiden  name,  or 
adopt  any  other. 

^  Consult  Stq)hen'8  Blackstone,  vol.  a,  bk.  4,  chap.  9. 
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Another  requirement  is,  that  the  wife  should  live  with 
her  husband.  The  rule  of  law  being  that  the  "  domicile  of 
the  husband  is  the  domicile  of  the  wife";  and  this  rule 
remains  good,  until  they  are  properly  separated  ;  and,  if  she 
refuses  to  accompany  or  to  follow  him  to  any  future  domicile 
he  may  choose,  it  will  justify  him  in  suing  for  divorce 
on  the  ground  of  desertion.^  Therefore  any  process  of  the 
Court  intended  for  the  wife,  if  served  at  the  husband's 
residence,  is  good  service ;  except  in  actions  for  divorce  in 
case  the  wife  has  left  her  home,  when  a  personal,  or  other, 
service  is  required.^  But  though  the  rule  is  that  a  husband 
may  at  will  change  his  domicile,  yet  if  by  their  antenuptial 
contract  the  parties  have  agreed  as  to  their  future  domicile, 
then  the  husband,  though  he  may,  in  case  of  necessity,  change 
the  domicile  of  himself  and  wife,  is  not  otherwise  to  do  so  to 
the  detriment  of  her  property ;  or  so  as  to  render  her,  by 
the  laws  of  the  new  domicile,  in  a  worse  position  as 
wife  than  she  would  be  by  the  laws  of  the  domicile  of  the 
contract.^ 

The  husband  is  liable  for  all  debts  contracted  by  his  wife 
before  marriage,  if  they  are  married  in  community  of  property ; 
and  for  all  necessary  debts  contracted  by  her  during  marriage, 
whether  they  are  married  in  or  out  of  community.  He  is 
not  liable  for  any  of  her  debts,  if  they  are  married  out  of 
community  of  property,  except  for  necessaries  after  marriage- 
What  amounts  to  necessary  debts  must  depend  upon  their 
social  position  and  means  and  is  for  the  Court  to  decide.^  In 
case  of  a  marriage  /f»  community  of  property,  the  husband  is 
always  liable  for  the  debts  of  the  joint  estate,  during,  as  well 
as  after,  marriage.  At  the  death  of  either  party  the  joint 
estate  must  be  liquidated,  and  if  the  husband  should  be  the 
survivor,  he  would  be  liable  for  the  whole  of  the  deficiency  of 
the  joint  estate,  because  he  was  its  administrator  during  the 
marriage ;  but  if  the  wife  should  be  the  survivor  she  would 
be  liable  out  of   her  separate  estate    acquired    after    her 

>  SeeChAptet*'AfaiicumsDergrtum,"  194. 

*  Set  ChsLptet '*  Sumpi^MSis.**  *  See   also    Mason    ts.    Bemstdn^ 

'  Voet,    5,    I,    loi,  tzaoslated   by  7  C.   T.,   489,  aad  the  Chapter  on 

Sampson ;  Wassenaar,  chap.  16,  no.  87 ;  *'  Cknl  Imprisonment^ 

and  Berg.  Ned.  Adv.,  Vol.  2,  Cods. 
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husband's  death  for  half  of  the  debts  of  her  husband.  But 
in  any  such  action  against  her  there  ought  to  be  an  averment 
in  the  pleadings,  and  proof,  that  the  claim  had  been  duly 
proved  in  the  joint  estate  and  not  satisfied  in  whole  or 
in  part^ 

If,  however,  the  surviving  wife  wishes  to  be  freed  after 
her  husband's  death  from  half  of  the  debts  contracted  by  him, 
stante  matrimanio^  she  should,  before  the  funeral,  either  make 
a  notarial  act  of  repudiation  in  the  presence  of  two  witnesses, 
and  therein  renounce  all  her  right  and  title  to  the  assets  and 
liabilities  of  the  joint  estate,  and  give  notice  thereof  to  the 
creditors,  as  well  as  notice  that  she  has  abandoned  the  said 
^tate ;  or,  she  should,  on  the  day  of  the  funeral,  being  first 
clad  in  her  ordinary  daily  costume,  place  the  keys  of  the 
house  on  her  husband's  coffin  and  precede  th^  bier  out  of 
liie  house.^  There  are  several  instances  given  of  this  act  of 
repitdiation  in  the  Dutch  law,  and  even  among  people  of  rank 
and  station.  Thus,  the  Widow  Gui,  of  Chastillon,  after  the 
death  of  her  husband,  the  Count  of  Blois,  in  1 397,  renounced 
her  right  to  the  joint  estate,  and  the  benefits  under  his  last 
mil,  by  placing  the  keys  of  the  house  on  the  coffin  and 
walking  in  front  of  the  bier  out  of  the  house.  See  also  the 
case  of  De  Kanig  vs.  Marcus^  and  Pieterz  vs.  Widow  Pieterz^ 
reported  by  Loenius  in  his  65th  and  73rd  cases,  which  are 
worth  a  careful  periisaL  The  former  of  these  cases  mentions 
a  lai^e  number  of  peculiar  local  customs  in  the  different 
provinces ;  such  as  that  the  clothes  should  be  borrowed,  or 
be  of  the  most  poverty-stricken  appearance ;  and  the  Regts. 
Creleerde  Observatie  mentions  some  other  customs.  But  the 
custom  to  be  observed  by  us  is  one  or  other  of  the  alternatives 
above  mentioned. 

The  wife  is  not  liable  for  atly  obligation  which  may  arise 
out  of  a  crime  committed  by  her  husband.  Thus  in  the  case 
of  Gerrit  Delft,  who  forfeited  a  certain  sum  by  way  of  penalty 
lor  manslaughter,  his  heirs  had  to  repay  what  they  had  got 
<^ut  of   the    estate,  not  his  wife}     This    exemption  from 

'  *  Skhil  vs.  de  IVd,  5  E.D.C.,  58,  «  Grotius,  2,  li,  18;  V.  d.  Keessel, 

J^rink   vs.    LnnOf    i   M.,   210;  «nd  224,   Regts.   Obs.,  vol.   2,   Obe.  34;' 

J^aurevs,  Divisional  Council  of  Tulbagh^  .  Berg^  Ned.  Adv.  Bk.,  vol.  2,  Con.  205. 

^8  J.,  72.  *^  Loeoxus,  103 ;  and  Grodus,  i ,  6, 22. 
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liability  does  not,  however,  apply  to  the  debts  contracted 
by  herself.* 

If  the  parties  do  not  marry  by  antenuptial  contract,  com* 
munity  of  property  takes  place  of  all  their  then  existing,  as 
well  as  of  all  their  future,  property,  from  whatever  source,, 
and  however  acquired,  and  wheresoever  situate.    Though  one 
of  the  parties  may  have  absolutely  nothing  at  the  time  of 
marriage,  and  the  other  be  wealthy,  yet,  from  the  moment: 
of  the  completion  of  the  marriage,  their  two  estates  are 
merged  into  one,  and  each,  from  that  moment,  is  entitled  to* 
one-half  thereof,  as  the  community  is  continuous,  and  neither 
can  be  deprived  of  it  except  by  forfeiture  in  an  action  for 
divorce.    It  is  true  that,  during  the  marriage,  the  husband,, 
by  virtue  of  the  marital  rights,  has  the  management  of  the 
joint  estate,  and  that  the  wife  cannot  interfere  with  it,  unless 
he  is  squandering  it  in  such  a  way  as  to  justify  the  Court  ia 
placing  him  under  curatorship  for  insanity  or  prodigality  p 
and  while  he,  in  the  exercise  of  his  discretion,  can  do  what 
he  pleases  with  the  joint  estate,  the  wife  cannot.    He  can 
barter,  sell,  or  exchange  the  joint  estate,  but  she  cannot.    By^ 
her  will,  however,  she  can  do  with  her  half  of  the  joint  estate 
what  she  pleases,  and  she  may  make  her  will  without  his 
knowledge,  or  even  against  his  wish;  and  she  can,  either 
with  or  against  his  wish,  alter  or  cancel  a  will  jointly  made 
with  him.    But  during  lifetime  she  cannot  exchange,  sell,  or 
make  a  present  of  any  portion  of  the  joint  estate  without  her 
husband's  concurrence.    Were  she  to  attempt  to  part  with, 
any  portion  of  the  joint  estate,  he  can  stop  her,  by  virtue  of 
they'll  maritit  and  even  obtain  an  interdict  against  her ;  and 
he  can  reclaim,  by  action,  from  the  party  in  possession,  any- 
thing she  may  have  so  parted  with.    This  seems  hard  on  the 
wife,  especially  if  she  had  an  estate  at  the  time  of  marriage, 
when  her  husband  might  have  had  nothing  ;  but  it  should  be 
borne  in  mind  that  she  can  provide  against  this  by  making 
an  ante-nuptial  contract  regulating,  and  even  keeping,  the 
administration  of  her  estate  in  her  own  hands.    But  it  is 
harder  on  a  husband  who,  after  marriage,  discovers  that  his 
wife  was  burdened  with  debts  before  marriage  which  he  has 

^  LoeniQB,  73. 
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to  pay,  he  being  even  liable  to  go  to  gaol  for  non-payment 
thereof.  But  here  also  he,  like  the  wife  in  the  former  case, 
fnay  protect  himself  by  an  ante-nuptial  contract.^  But,  of 
course,  community  does  not  apply  to  Jidei  commissum  which 
has  to  go  to  third  parties  after  a  certain  period,  except  as 
regards  the  usufruct  thereof ;  nor  does  community  take  place 
between  parties  who  have  eloped,  nor  in  the  case  of  a 
clandestine  marriage  of  minors.^ 

A  wife,  married  in  community  of  property,  cannot  carry 
on  a  trade  or  a  public  business  without  the  husband's 
consent ;  and,  if  she  were  to  attempt  to  do  so,  he  can  either 
interdict  her  or  obtain  a  judicial  separation.  But  if  she 
carries  on  such  business  with  his  consent,  he  is  liable  for 
her  debts  so  contracted,  equally  with  herself;  and  they 
may  be  sued  jointly  or  severally,  and  be  jointly  or  severally 
imprisoned  for  these  debts.^  ' 

But,  though,  by  our  law,  community  takes  place,  with  the 
exceptions  above  named,  oiallpresenty  as  well  as  of  all  future^ 
property  and  wheresoever  situate^  does  this  apply  also  to  the 
real  or  immovable  property  of  spouses  situate  in  a  country 
where  community  of  property  is  not  rec(^;nised  ?  Our  law 
says  **yes ;''  the  English  and  American  lawyers  say  ^*no ;'' 
and  on  each  side  the  point  is  laboured  with  an  amount  of 
ingenuity  which  may  be  an  intellectual  treat  to  peruse, 
but  the  discordant  opinions  are  positively  distressing  to  a 
practitioner.  The  question  is  of  frequent  occurrence,  and, 
owing  to  the  many  inter-marriages  of  Colonists  with  people 
from  abroad,  and  of  the  continual  influx  of  people  from 
almost  all  parts  of  the  world,  but  more  particularly  from 
Europe,  is  a  very  important  one;  and  though,  as  regards 
movables,  there  seems  no  difference  of  opinion,  the  point  has 
iiever  yet,  anywhere,  been  decided,  so  far  as  I  have  been  able 
to  trace,  as  regards  immovable  property  between  married 
spouses ;  except  with  us  in  the  single  instance  of  BUUchford's 
case,  hereinafter  mentioned,  which  was  decided  according 

'  Grodus,  2,    II,  4;  V.  d.  Linden,  Placaatof25th  February,  1751 ;  Ibid, 

1,  3 ;  V,  d.  Keessel,  47-87 ;  Hubcr  vol.  8,  p.  535 ;  and  Mostert  rs.  The 

Hed.  Regts.,  i,  3,  33  and  35.  MasUr,  3  R.,  59. 

•  Placaat  of  4tn  October,  1540;  *  SttCh&pitt^* judicial SiparationJ* 
O.P.B.,  ToL  I,  p.  319,  §  17;  and 
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to  the  law  of  the  matrimonial  domicile — England.  All  the 
lawyers,  in  all  countries,  are  agreed,  and  acknowledge  the  rule 
of  the  civilians,  that  "  mobilia  sequuntur  personam  ;  "  and,  by 
virtue  of  this  rule,  they  have  decided  that  whatever  rights, 
whether  by  contract  or  by  operation  of  law,  the  parties  had  or 
acquired  by  the  domicile  of  marriage,  they  cany  with  them 
as  r^ards  their  movables  present  and  future,  wherever  they 
may  afterwards  acquire  another  domicile ;  and,  if  they  have 
two  domiciles,  then  that  domicile  where  they  most  frequently 
are  or  where  most  of  their  property  is.  All  writers  also 
acknowledge,  and  have  adopted,  the  rule  of  the  civilian's, "  lex 
loci  rei  sit(B ;^^  but  it  is  in  the  application  of  this  latter  rule 
that  the  versatility  of  opinions,  as  to  property  on  marriage, 
comes  in  between  the  English  and  American  lawyers  on 
the  one  hand  and  the  civilians  and  Roman-Dutch  lawyers 
on  the  other.  In  questions  of  community  of  property  our 
law  makes  no  distinction  whether  the  property  be  movable 
or  immovable :  the  co-partnership  once  formed  comprehends 
property  wherever  it  is  situate.  Thus  in  questions  arising  in 
this  Colony  on  community  of  property  among  parties  who 
have  been  married  here,  or  elsewhere,  where  community  of 
property  prevails,  and  who  have  become  domiciled  here, 
the  community  is  continuous  in  all  property,  movable  and 
immovable  alike.  But  now  comes  the  crux.  Suppose  the 
parties,  at  the  time  of  marriage  in  community  of  property, 
were  domiciled  here,  and  either  had  at  the  time  of  marriage, 
or  subsequently  acquired,  property,  real  and  personal,  in 
England,  would  community  of  property  be  introduced  as 
regards  the  property  in  England  ?  Our  law  says  "  yes  "  as 
regards  both.  The  English  and  American  laws,  though  they 
have  not  the  law  of  community,  yet  with  reference  to  those 
countries  that  have  the  community,  say  "yes"  as  regards 
the  movables,  or  personalty,  but  "  no "  as  to  the  immovable 
property,  or  realty.  All  writers  are  agreed  that,  in  the 
absence  of  any  ante-nuptial  contract,  or  marriage-settlement, 
which  may  contain  any  stipulations  the  parties  may  please  to 
make,  the  km  of  the  matrimonial  domicile  of  the  husband 
{not  of  the  wife)  governs  the  property  between  the  parties^ 
wherever  tfiey  may  afterwards  reside ;  but  the  English  a$td 
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American  lawyers  make  the  exception  stated  above  as  to  the 
landed  property  in  England  or  America  Thus  suppose  a 
gentleman  domiciled  in  England,  but  on  a  temporary  visit, 
marries  here  a  lady  domiciled  in  this  Colony,  the  law  of 
England  prevails:  upon  this  all  lawyers  are  agreed,  and  it 
is  also  our  law,  as  is  stated  further  on.  On  the  other  hand, 
suppose  a  gentleman  domiciled  here,  but  on  a  temporary 
visit  to  England,  marries  a  lady  domiciled  there ;  then  the 
law  of  this  Colony  prevails.  That  is  what,  on  the  same 
principle  as  in  the  previous  compact,  our  law  says ;  but  the 
English  and  American  lawyers,  while  agreeing  in  the  latter 
case  as  to  the  movables,  make  an  exception  as  to  landed 
property  in  their  countries.  And  it  has  been  decided  in  the 
Supreme  Court  of  this  Colony  that  in  the  case  of  a  couple 
domiciled  and  married  in  England,  and  who  subsequently 
changed  their  domicile  to  this  Colony,  where  all  their  property 
was  acquired,  no  community  was  thereby  introduced,  and 
that  the  husband  could  will  away  that  property  as  he  pleased, 
on  the  ground  that,  England  being  the  matrimonial  domicile, 
the  law  of  that  country  must  govern  the  marriage  as  to  its 
incidents.^  If,  then,  all  laws  are  agreed  as  to  the  movable 
property,  why  should  the  English  and  American  lawyers 
exclude  the  immovables?  The  universal  answer  is  that 
personal  property  has  no  locality,  and  therefore  follows  the 
person  ;  while  immovable,  or  real,  rights  are  to  be  dealt  with 
by  the  law  of  the  place  where  they  are  situate.  But  this  is 
also  the  Roman-Dutch  law,  borrowed  from  the  Civil  law, 
with  the  addition  of  the  former  law  extending  the  doctrine  of 
community  to  all  property,  movable  or  immovable,  wherever 
situate.  Now,  originally,  the  doctrine  that  movables  follow 
the  person  and  immovables  the  site,  had  nothing  to  do  with 
the  question  of  the  regulation  of  property  on  marriage,  but 
applied  to  intestate  successions  only.  How  the  rules  came 
to  be  extended  to  property  on  marriaige  we  can  account  for 
only  on  the  supposition  that,  in  the  absence  of  anything 
better  or  more  definite,  these  rules  were  convenient  to  follow. 

*  BlaUhford  vs.  BkUchfircPs  Execu-  reported  in .  the  E.D.C.  Reports,  it 
iors,  I  E.D.C.,  365 ;  and  I  R.,  3.  was  tried  and  judgment  given  in  the 
Note,  —  Though    this    case    is   found      Cape  Supreme  Court. 
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Now  it  is  true  that  the  laws  of  one  country  are  not  in  force  in 
another  country,  but  still,  by  a  universal  tacit  agreement,  or 
what  is  more  technically  called  ''the  comity  of  nations," 
obligations  entered  into  in  one  country  are  recognised  and 
enforced  in  the  other.  If,  by  an  ante-nuptial  contract,  for 
instance,  entered  into  in  this  Colony  between  two  spouses 
domiciled  here  at  the  time  of  marriage,  they,  inter  alia^ 
specifically  agree  that  their  landed  property,  or  the  realty 
of  one  of  them,  in  England  shall  fall  into  the  community  of 
property  as  in  force  in  this  Colony,  then — ^though  I  cannot 
find  a  single  case  on  this  point — the  English  Courts  will, 
I  think,  reasoning  from  general  principles,  recognise  this 
contract  on  the  ground  of  the  ''  comity  of  nations,"  though 
proceedings,  even  an  action,  may  have  to  be  taken  in 
England  to  get  title  to  half  of  the  real  estate  there.^  If  this 
point  be  once  conceded,  why  should  not  the  tacit  contract 
of  community,  by  operation  of  law,  on  marriage  be  also 
conceded?  But  I  have  now  to  notice  a  further  change. 
What  I  have  stated  thus  far,  with  regard  to  the  law  of 
England,  still  holds  good  as  to  those  marriages  contracted 
there  b^ore  the  31st  of  December,  1882.  But  the  law  is  not 
applicable  to  those  women  who  were  domiciled  at  the  time 
of  marriage  and  married  in  England,  or  Ireland,  after  the 
1st  of  January,  1883.  Thus  as  to  the  latter  marriages  the 
otherwise  universal  rule  ''that  the  matrimonial  domicile 
must  govern  the  marriage  as  to  its  incidents  "  is  no  longer  in 
force  respecting  the  English  or  Irish  wife's  goods,  whether 
real  or  personal.  In  1870  an  Act  was  passed  by  the  British 
Parliament,  called  the  "Married  Women's  Property  Act," 
which  protected  some  of  the  wife's  goods  from  the  husband 
and  his  creditors.  In  1874  this  Act  was  amended  and  some 
further  protection  was  granted  ;  but  in  1882 '  a  complete 
revolution  was  made  in  the  law  of  England,  which  affected 
the  protection  of  the  wife  who  married  after  the  ist  of  January, 
1883,  and  secured  to  her  all  her  property,  personalty  and 
realty — 1>.  movables  and  immovables — in  the  same  manner 

^  Since  the  first  edition  of  this  work  Chivett  vs.   Carlyon^  and  Brisl^  vs. 

in    1893;   see    the    decisions   of  the  BrisUy, 

Supreme  Court  in  1897  in  the  following  *  45  &  46  Vict.  c.  75. 
cases,    infra :     Haupt    vs.     Haupt ; 
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as  if  she  were  a  femme  sole.  This  Act  specially  excepted 
Scotland,  and  applies  only  to  England  and  Ireland ;  but  the 
Scotch  wife  had  previously  received  some  protection,  by 
Act  44  &  45  Vict,  a  21,  which  gives  to  a  married  woman  the 
separate  estate  in  her  whole  movable,  or  personal,  property, 
so  as  to  be  not  subject  to  the  jus  mariti,  or  the  husband's 
debts.  The  effect  of  these  Acts  is  that  no  law  of  domicile 
or  of  marriage  can  affect  or  change  the  rights  to  the  property^ 
in  the  United  Kingdom^  of  a  wife  who  married  there  since  the 
1st  of  January y  1883.  Of  course  those  who  were  married 
before  that  date  come,  with  their  goods,  under  the  old  law, 
but  are  also  protected  as  to  property  acquired  in  the  Kingdom 
since  that  date.  It  will  be  noticed  that,  while  the  English 
wife  and  the  Irish  wife  are  protected  in  their  immovables  as 
well  as  movables,  the  Scotch  wife  is  protected  only  in  her 
movables.  Therefore  in  questions  we  have  to  answer  here 
with  regard  to  marriage  and  property  in  the  United  Kingdom 
we  must  bear  the  above  changes  and  limitations  in  view.  I 
have  not  been  able  to  find  any  case  decided  as  to  the  effect 
of  the  doctrine  of  the  matrimonial  domicile  on  these  Acts ; 
but  it  seems  to  me  clear  that,  as  these  Acts  were  framed  for 
the  protection  of  the  wife's  goods,  that  doctrine  is  no  longer 
applicable  in  the  United  Kingdom  to  those  who  marry  there 
after  the  ist  of  January,  1883.  Of  course  the  protection  given 
to  the  wife's  property  has  nothing  to  do  with  the  law  of 
intestacy  there,  which  must  still  be  governed  by  that  law. 
The  English  wife  may  now,  by  virtue  of  these  Acts,  bequeath 
her  property  as  she  pleases,  and  also  make  donations — even 
to  her  husband.  But  in  countries  where  no  such  exclusive 
legislative  protection  has  been  given  to  the  wife's  property, 
as  is  now  secured  to  her  in  the  United  Kingdom  by  the  Acts 
mentioned,  the  law  as  to  marriage  and  matrimonial  domicile 
is  still  in  force. 

Now,  in  order  further  to  illustrate  these  general  principles, 
even  at  the  risk  of  being  charged  with  some  repetition — ^for 
I  hold  it  is  better  to  repeat  and  be  understood,  both  by 
student  and  by  practitioner,  than  to  be  obscure  and  misunder- 
stood— let  us  assume  some  cases,  to  shew  the  operation  of 
the  law  as  I  understand  it  now  to  be : — 
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(a)  Suppose  that  two  people,  domiciled  and  married  in 
England  or  Ireland  defore  1870,  afterwards  became  domiciled 
and  acquired  property  in  this  Colony:  the  whole  of  their 
property,  there  and  here,  would  belong  to  the  husband.  But 
suppose  that  they  were  married  after  1870 :  the  wife  would 
then  retain  her  own  movables,  and  would  from  ist  January, 
1883,  retain,  in  addition  also,  the  immovable  property,  there 
and  here,  acquired  by  her  since  this  latter  date. 

(b)  If  the  parties  were  married  and  domiciled  in  Scotland, 
then,  up  to  the  passing  of  the  Act  44  and  45  Vict,  c.  21,  the 
doctrine  of  the  matrimonial  domicile  would  prevail,  and  the 
husband  take  all  the  wife's  goods ;  but,  since  that  Act, 
the  wife  would  be  protected  in  her  movables.  If  they  after- 
wards became  domiciled  and  acquired  property  here,  the 
wife's  movables  would  be  protected  by  the  Act,  but  the 
immovables  would  be  governed  by  the  old  law  and  be  under 
the  administration  of  the  husband 

(c)  Suppose  an  English  gentleman,  domiciled  in  England, 
but  on  a  visit  here,  marries  a  Colonial  lady  domiciled  in  this 
Colony,  then  by  our  system  of  jurisprudence  the  English 
law  would  prevail,  on  the  ground  of  the  doctrine  of  the 
matrimonial  domicile  of  the  husband ;  and  if  a  question  as  to 
the  effect  of  marriage  on  property  were  to  arise  here  with 
regard  to  property  of  the  wife  in  this  Colony,  the  Court 
would  decide  it  according  to  the  English  law. 

(d)  Suppose  a  Cape  gentleman,  domiciled  at  the  Cape, 
marries  during  a  temporary  visit  to  England  a  lady  domiciled 
there,  the  law  of  the  Cape  would  prevail,  with  the  exception 
stated  further  on  ;  and,  according  to  our  law,  everything  she 
has  in  England,  personalty  and  realty,  and  everything  she 
has  in  this  Colony,  movables  and  immovables,  would,  in  the 
absence  of  an  ante-nuptial  contract  to  the  contrary,  form  part 
of  the  community  of  property  between  them.  But  now,  as 
stated  above,  the  Act  of  1882  would  keep  out  of  the  com- 
munity the  property,  real  and  personal,  in  England  and 
Ireland^  of  those  who  have  married  there  since  Ist  January, 
1883  ;  t>ut  whatever  property  the  wife  may  acquire  in  her 
new  domicile  would  fall  into  the  community,  on  the  ground 
that  the  domicile  of  marriage  of  the  husband  governs  suck 


MARRIAGE.  459 

property.     I  can  shew  no  English  decisions  on  tUs  point, 
but  I  gather  this  from  general  principles.^ 

(e)  Suppose  that  two  persons,  domiciled  and  married  in 
community  in  this  Colony,  afterwards  remove  and  become 
domiciled  in  England  or  Ireland  and  acquire  property  there 
also,  all  their  respective  properties  there  and  here,  movable  . 
and  immovable,  would,  by  the  principles  of  our  law,  be  in 
community ;  but  here  again  English  law  steps  in  and,  up  to 
1870,  says  "yes,  as  to  the  movables  in  England  you  can  dd 
"  what  you  please,  but  as  to  the  immovables  the  lex  loci  ret 
*'sit{g  prevails,  and  there  is  no  community."  But,  since  the 
Act  of  1882,  the  wife's  property,  real  and  personal,  acquired  in 
England  or  Ireland,  is  excluded  from  the  husband's  control ; 
so  that  the  wife  may  enjoy  all  the  Colonial  property  of  her 
husband  and  herself  in  community,  and  retain  her  English  or 
Irish  property  free  from  his  control.  If  they  should  afterwards 
resume  their  former  domicile  in  this  Colony,  the  same  rights 
would  remain.  Since  the  ist  Edition,  in  1893,  our  Supreme 
Court  decided  (in  1897)  that  where  two  persons  domiciled  in 
this  Colony  at  the  time  of  their  marriage,  and  the  husband 
afterwards  bought  land  in  England  during  the  subsistence 
of  the  marriage,  such  land  falls  within  the  community  of 
property  created  by  the  marriage,  whether  they  retain  their 
domicile  of  marriage  or  afterwards  change  it  to  England.^ 

By  the  law  of  England,  until  1870  marriage  operated  as 
an  absolute  gift  to  the  husband  of  the  personalty  in  possession 
of  the  wife  in  her  own  right,  whether  belonging  to  her  at  the 
date  of  her  marriage  or  coming  to  her  afterwards  ;  and,  as  to 
her  realty,  he  enjoyed  it  during  life ;  and  after  his  death  it 
went  to  their  children.  In  the  marriage  service  of  the  Church 
of  England  the  brid^jroom  is  made  to  say  to  the  bride: 
"With  all  my  worldly  goods  I  thee  endow,"  but,  until  1870^ 
the  wife  endowed  the  husband,  for  he  could  do  with  her 
property  what  he  pleased,  while  she  was  helpless  and  had  to 
submit     But  it  is  to  be  observed  that  these  new  Acts  refer 

^  Since  the  first  edition  of  this  work  JBrislgy^  il  C.  T.,  321. 

in  1893  see  ^^  decisions  of  our  Supreme  '  Chiveil  vs.  Carlyon^  7  C.  T.,  83  ; 

Court m  1897  in  the  following  cases:  Brisley  vs.  BrisUyy    11  C.  T.,   321; 

Httupt  vs.  Hau^^  7  C.  T.,  49 ;  Chivell  and  Haupt  vs.  Haupt^  7  C.  T.,  49. 
vs.   Carlyon^   Ibid,   83  5    Brisley   vs. 
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only  to  women  who  get  married  after  the  passing  thereof: 
thus,  those  who  were  married  before  1870  still  come  under 
the  operation  of  the  old  law,  which  gives  the  husband  every- 
thing and  the  wife  nothing.  Of  course,  both  in  England  and 
here,  these  unequal  incidents  of  a  marriage  may  be  guarded 
against  by  making  an  ante-nuptial  contract  regulating  the 
property  of  the  parties ;  but  poor  people  do  not  generally 
think,  or  cannot  afford  the  expense,  of  a  pre-nuptial  contract, 
while  some  wealthy  people  have  a  prejudice  against  it 

While  endeavouring,  on  one  occasion,  to  explain  these 
incidents  of  the  Colonial  and  foreign  laws  on  marriages  to 
a  client  who  has  children,  married  and  domiciled  in  England, 
Scotland,  Melbourne,  Natal,  and  in  this  Colony,  and  who 
is  himself  an  Englishman,  and  was  married  at  the  foot  of 
Mount  Ararat  to  his  mistress*  maid — who  was  a  German — ^he 
exclaimed,  ^^  Devil  of  a  mess  them  laws  isT^  Instantly 
feeling  somewhat  guilty  by  reason  of  the  remark  (though 
some  people  say  "  Lawyers  have  no  conscience  "),  I  thought 
it  was  more  likely  that  /  was  in  a  '^  devil  of  a  mess,"  or  at 
any  rate  foggy,  upon  the  subject;  and  I  have,  therefore, 
frequently  since  reconsidered  every  point  here  mentioned, 
but  have  gained  no  new  or  different  light.^ 

With  the  exceptions,  then,  of  the  opinions  of  the  English 
and  American  writers  as  to  the  operation  of  the  marriage 
laws  in  their  countries,  the  doctrine  of  the  civilians^  and  of 
the  Roman-Dutch  law,  as  pointed  out  above,  is  still  in  force, 
and  is  applicable  to  all  other  countries  where  no  special 
change  has  been  made  such  as  in  England. 

A  marriage  contracted  according  to  the  lex  loci  is  valid  all 
the  world  over,  although  either  or  both  of  the  parties  may 


*  For  these  general  principles,  con- 
sult Story's  **  Conflict  of  Laws," 
Chaps.  4,  5  and  6 ;  Borge's  "  Colonial 
and  Foreign  Laws,"  yol.  i.  Chap.  7, 

?p.  262-332;  and  462-560;  Hoi. 
Ions.,  vol.  3,  Con.  4 ;  and  vol.  4, 
Con.  22;  Berg's  Ned.  Adv.  Bk., 
vol.  2,  Cons.  207  and  208;  and  voL 
3,  Con.  113;  Regts.  Obs.,  vol.  3, 
Obs.  37  ;  Huber,  Hed.  Regts.,  i,  3, 9  ; 
Voet,  23,  2, 85 ;  BlaUhford  vs.  BlaUk- 
fortTs  Rxcrj,,  i  E.D.C.,  365 ;  and  I 
R*>  3 ;  ^^*  YS.  Stack's  Excrs.,  3  J., 


200;  and  Van  der  Byt  vs.  Van  dor 
By  1, 5  J.,  170 ;  Phillimore  on  Domicile, 
Chaps.  2,  3,  4,  5  and  9;  Stephen's 
'<Law  of  England,"  voL  2,  Bk.  3, 
Chap.  2 ;  Conybeare  and  Andrews' 
"Married  Women's  Propertv  Act;" 
Savigny's  "  Treatise  on  the  Cfonflict  of 
Laws,'*^  translated  by  Guthrie,  f  36 ; 
Westlake's  « International  Law," 
Chap.  II;  Foot's  '* Private  Interna- 
tional  Jurisprudence,"  Chaps.  2,  3,  4 ; 
Dicey  on  Domicile. 
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• 
have,  in  order  to  evade  the  effect  of  the  marriage  or  the  laws 

of  his  or  their  own  country,  gone  to  another  country  to  con- 
tract and  celebrate  their  marriage  there.  Suppose  then  that 
a  man  wanted  to  marry  his  deceased  wife's  sister  before  the 
change  hereinbefore  mentioned  was  made :  though  the  law 
here  forbade  it,  he  may  marry  her  where  the  law  allows  it ; 
for  instance,  either  in  the  Orange  River  Colony,  or  in 
Australia,  or  in  Germany.  The  English  Courts  formerly 
thought  likewise,  but  of  late  years  held  differently ;  and 
though,  in  BethelVs  case,  his  marriage  with  a  Kaffir  woman,, 
in  Stellaland,  was  not  recognised  by  the  Courts  in  England, 
it  was  on  the  ground  that,  although  he  might  on  the  same 
day,  if  so  disposed,  have  contracted  a  proper  marriage  in  a 
church  on  the  spot,  he  preferred  to  go  through  the  Kaffir 
ceremony  of  a  polygamous  marriage,  and  polygamous 
marriages  are  not  recognised  in  countries  where  the  law 
allows  a  man  only  one  wife.^ 

Note. — Though  nearly  ten  years  have  elapsed  since  the  first  sentence 
of  this  paragraph  first  appeared  in  print,  I  have  seen  no  cause  to  change 
the  principle  it  enunciates.  If  I  had  given  my  reasons  then,  there  would 
have  been  no  necessity  to  do  so  now,  but  I  had  to  keep  in  view  that  I 
was  giving  only  general  principles  of  law  and  practice,  and  that  by 
giving  one's  reasons  for  every  theory  advanced  would  have  swelled  the 
book  to  an  undesirable  extent.  Even  now,  in  complying  with  the  request 
of  several  of  my  reasons,  I  shall  be  as  brief  as  possible. 

The  conflict  of  law  on  the  subject  has  arisen  through  the  opinion  of 
Huber  in  his  work  called  the  Pralectionts, 

The  writers  on  the  law  of  the  Province  of  Holland  who  have  adopted 
his  views  have  not  borne  in  mind  the  country  whose  law  upon  the  point 
he  was  supposed  to  give.  Huber  ostensibly  comments  on  the  Justinian 
Code ;  but  wherever  he  refers  to  Roman-Dutch  law  he  does  so  to  the 
law  of  the  Province  of  Friesland,  of  the  Supreme  Court  of  which  he  was 
at  one  time  a  member.  After  commenting  on  the  3rd  Title  of  the 
1st  Book  of  the  Digest  of  Justinian,  he  puts  in  a  special  chapter  between 
that  and  the  4th  Title,  and  calls  it  De  Conflictu  Legum^  a  subject  not 
contained  in  the  Justinian  Code.  The  greater  part  of  this  special  chapter 
contains  only  general  principles  which  are  not  in  controversy  among 
jurists  anywhere,  but  the  8th  Section  thereof  which  is  the  cause  of  all 
the  subsequent  discord  among  other  writers,  is  as  follows  :— 

8.  Matrimonium  pertinet  etiam  ad  8.  Matrimony  is  also  affected  by- 
has  regidas.  Si  lidtum  est  eo  loco  diese  rules.  If  a  maniage  is  lawfnl  in 
nbi    contractiim    et   celebratum    est,      the  place  where  it  has  b^n  contracteck 


>  BttM  TS»  HUdyard^  58  L.  T.,  674« 
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ubiqiie  vafidom  erit  effectunu^oehabebit, 
sub  eadem  exceptione,  praejudidi  aliis 
non  oreandi;  cui  licet  addere*  si 
exempli  nimis  sit  abominandi ;  ut  si 
incestum  jnris  gentium  in  secundo 
gradu  contingeret  alicubi  esse  per- 
missum;  quod  vix  est  ut  iisu  venire 
possit.  In  Frisia  matrimonium  est, 
qnando  mas  et  foemina  in  nuptias 
consenserunt  et  se  mutuo  pro  con- 
jugibns  habent,  etsi  in  Ecclesia  nun- 
quam  sint  conjuncti.  Id  in  Hollandia 
pro  matrimonio  non  habetnr.  Frisici 
tamen  coojuges  sine  dubio  apud  Hoi- 
landos  jure  conjugum,  in  lucns  dotinm, 
donationibns  propter  nuptias,  succes- 
sionibus  liberorum,  aliisque  fruentur. 
Similiter,  Brabantus  uxore  ducta  dis- 
pensatione  Pantifids  in  gradu  prohi- 
Into,  si  hue  migret,  toleiabitur;  at 
tamen  si  Frisius  cum  fratris  filia  se 
confeiat  in  Brabantiam  ibique  nuptias 
celebret,  hue  rereisus  non  videtur  toler- 
andns ;  quia  tic  jus  nostrum  pessimis 
exemplis  eluderetur,  eo^ue  pertinet 
haec  obserratio :  Saepe  sit,  ut  adoles- 
centes  sub  curatoribus  agentes,  fnr- 
tiros  amores  nuptiis  conglutinare  cupi- 
entes,  abeant  in  Frisiam  Orientalem 
aliave  loca,  in  quibus  curatorum  con- 
sensus ad  matrimonium  non  requiritur, 
i'uxta  leges  Romanas,  quae  apud  nos 
lac  parte  cessant.  Celebrant  ibi 
matrimonium,  et  mox  redeunt  in 
patriam.  Ego  ita  existimo,  hanc  rem 
manifesto  pertinere  ad  eversionem  juris 
nostri;  ac  ideo  non  esse  magistratus 
heic  obligatos,  e  jure  gentium,  ejus- 
modi  nuptias  agnoscere  et  ratas 
habere.  Multoque  magis  statuendum 
est,  eos  contra  jus  gentium  facere 
▼ideri,  qui  civibus  alieni  imperii  sua 
facilitate,  jus  patriis  legibus  contra- 
lium,  scientcs  volentes,  imperiuntur. 


and  celebrated,  it  will  be  valid  every* 
where  and  have  effect,  subject  to  the 
same  exception  of  not  prejudicing  the 
interests  of  others ;  to  which  we  may 
add  a  caution  against   any  excessive 
instance  to  be  shunned,  as  for  instance, 
if  incest  should  happen  to  be  allowed 
anywhere   in   the    second   degree   of 
international  law,  a  contingency  which 
is    scarcely    possible.      In    Friesland 
marriage  takes  place,  when  a  man  and 
woman  have  consented  to  wedded  life 
and  regard  each  other  as  spouses,  even 
though  they  have  never  b^  united  in 
a  Church.      In  Holland   that  is  not 
regarded  as  marriage.    Yet  there  is  no 
doubt  that  Frisian  spouses  will  enjoy 
among  Hollanders  conjugal  rights  in 
respect  of  gains  from  dowries,  ^ts  on 
account    of   weddings,    succession   cKf 
children,  etc.      In   the   same  way  a 
Brabantian,  when  he  has  married  after 
a  Papal  dispensation  in  a  forbidden 
degree  of  affinity,  will,  if  he  should 
come  hither,  be   acknowledged;  but 
yet,  if  a  Frisian  were  to  repair  with  his 
niece  to  Brabant  and  there  celebrate 
his  weddins;,  he  would  apparently  not 
be  acknowledged  on  his  return  here. 
The  reason  is  that  in  this  way  our  law 
would     be     evaded     by     scandalous 
instances;   and  the  following  remark 
applies  in  the  same  direction :  It  often 
happens   that    young    people,    while 
under  the  care  of  guardians,  wishing  to 
cement  in  marriage  their  clandestine 
intrigues,  go  off  to  East  Friesland  or 
other   parts,    where    the    consent   of 
guardians     before'    marriage    is    not 
required  as  it  is  by  the  laws  of  Rome, 
wmch  among  us  remain  void  in  this 
respect.    They  celebrate  their  marriage 
there,  and  shortly  afterwards  return  to 
their  own  country.    I  am  of  opinion 
that  this  clearly  pertains  to  the  sub- 
versal  of  our  law,  and  thoefore  that 
magistrates   here   are   not  bound   by 
international    law    to   recognise   and 
ratify  marriages   of  that   description. 
Far  rather  should  it  be  laid  down  that 
those   appear   to  be   violating   inter- 
national    law   who     knowingly*  and 
willingly  allow  citizens  of  a  different 
jurisdiction  to  share  through  their  own 
compliance  in  a  usage  contrary  to  the 
laws  of  their  country. 

It  will  be  seen  that  Huber  cites  no  author,  law,  or  custom,  as  indeed 
there  were  none,  for  his  conclusions.  He  is  the  first  writer  who  advanced 
such  a  view.  His  work  was  published  in  August,  1678.  Now  the  union 
of  the  Provinces  of  Qqlland  took  place,  on  tiie  ^ih  of  January,  1579.    It 
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was  one  of  the  articles  of  the  confederation  that  each  of  the  seven 
Provinces  should  retain  the  laws  it  had  at  the  date  of  the  Convention, 
and  that  whatever  new  statutes  were  passed  by  the  States  should  be 
applicable  to  all  the  Provinces  unless  specially  excepted.  On  the  1st  of 
Aprily  1580,  a  placaat  was  passed  in  the  Province  of  Holland  regulating 
the  marriage  laws.  There  is  a  reference  in  it,  as  also  there  was  in  a 
previous  placaat,  that  marriages  might  be  entered  into  without  the 
religious  ceremonies  previously  required ;  in  short,  thenceforth  treating  a 
marriage  as  a  civil  contract,  and  ever  since  then  marriages  in  Holland 
have  been  regarded  as  in  no  better  or  worse,  or  in  any  other  light  than  a 
^vil  contract  There  was  and  is  not  in  any  part  of  the  seven  Provinces 
of  the  Union  a  law  to  the  effect  of  Huber's  opinion,  and  if  there  was  a 
custom  to  that  effect  in  Friesland  Huber  would  have  said  so.  At  least, 
I  have  not  been  so  fortunate  as  to  find  any,  and  it  is  a  singular  fact  that 
as  it  was  an  important  subject  affecting  all  the  seven  Provinces  there  was 
no  legislation  on  it. 

The  writers  who  have  followed  Huber  have  done  no  more  than  he 
did,  but  even  they  are  not  all  agreed,  as  we  shall  see  further  otu 

Moreover,  Huber,  in  the  same  chapter  concerning  the  disabilities  to 
marry  among  those  who  go  to  another  country  for  that  purpose,  included 
minors  without  the  consent  of  their  guardians,  and  declared  that  if  such 
were  to  marry  the  marriage  would  be  void  ab  initio.  Now  in  the 
Province  of  Holland  it  was  also  the  law  that  a  minor  could  not  marry 
without  the  consent  of  his  guardian,  but  nevertheless  if  he  did  so  the 
marriage  would  not  be  void,  but  perfectly  legal,  and  so  also  has  the  Cape 
Supreme  Court  decided.  Voet  (23, 2, 4),  though  he  does  not  quote  Huber, 
must,  when  he  wrote,  as -appears  from  internal  evidence,  have  had  before 
him  the  extract  quoted  above  of  Huber's  work.  He  admits  the  law  is  in 
doubt  and  that  several  writers  have  l^eld  opposite  views.  He  inclines, 
however,  to  the  view  of  Huber,  and  bases  his  opinion  on  the  single 
liround  that ''  because  the  banns  have  not  been  published  as  required  by 
statuteP  In  another  part  of  the  same  chapter  of  Voet  he  admits  that 
the  marriage  of  minors  without  the  consent  of  their  guardians  was 
lawful.  Now  as  the  publication  of  the  banns  is  only  a  '*  formality,"  it 
follows  that  it  is  not  absolutely  necessary  to  the  validity  of  a  marriage, 
and  instances  are  mentioned  by  several  writers  on  the  Roman-Dutch 
law  of  marriages  having  taken  place  and  been  held  valid  where  no  banns 
were  published. 

The  only  objection  which  writers  can  advance  against  a  marriage 
forbidden  in  one  country  but  lawfully  contracted  in  another  is  because  it 
is  infraudem  legis. 

But  what  is  the  value  of  such  an  objection  ?  If  a  party  does  an  act 
in  order  to  avoid  a  law,  then  why  not  punish  him  ?  If  it  is  admitted  that 
because  he  married  in  another  country  he  cannot  be  punished,  then 
what  is  the  good  of  holding  forth  the  useless  expression  in  fraud  of  law  t 

It  will  be  noticed  that  Huber  applies  the  disability  of  a  marriage 
forbidden  in  one  country  but  lawfully  celebrated  in  another  to  only  two 
causes — (a)  minority;  (^)  incest.    Now  Voet  mentions  only  one,  viz.. 
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the  want  of  the  publication  of  the  banns  at  the  domicile  of  the  parties. 
I  have  already  stated  above  what  he  says  of  the  marriage  of  minors. 
He  does  not  mention  incest ;  and  neither  Huber  nor  Voet  says  anything- 
about  polygamy  as  a  disability  under  such  circumstances.  Verily  when 
doctors  differ,  etc. 

Van  der  Linden,  in  his  Laws  of  Holland/  says  :  ''  Although  examples 
are  to  be  found  during  the  Government  of  the  former  States  of  marriages 
allowed  by  dispensation  between  persons  who  by  law  were  prohibited 
from  marrying,  still  such  cases  were  rare,  and  the  rule  of  law  was  not 
lightly  departed  from.  But  after  the  year  1795  the  dispensations  became 
mare  numerous  even  among  persons  within  degrees  which  would  formerly 
not  have  been  thought  of^ 

The  "  Regtsgeleerde  Observatien,"  a  joint  work  of  a  society  of 
eminent  jurists  in  the  i8th  century  on  controversial  and  doubtful  points 
of  law,  gives  several  examples '  of  the  strictness  of  the  law  of  marriage 
as  it  was  between  1670  and  1795  having  been  done  away  with.  All  the 
above  facts  were  known  to  me  when  I  wrote  the  paragraph  in  question 
of  the  first  edition  of  this  work,  and  I  will  now  briefly  sum  up  the 
conclusions. 

I  St.  In  the  early  days  of  Holland  marriage  was  a  sacrament,  but  for 
the  last  325  years  it  has  been  only  a  civil  contract. 

2nd.  Now  Huber,  in  the  same  chapter — De  Conflictu  Legum — admits, 
and  so  also  do  all  the  writers  since  then  and  in  all  civilised  countries-, 
that  "  A  contract  is  governed  by  the  law  of  the  place  where  it  is  made^ 
and  if  valid  there  it  is  valid  everywhere  elseP 

3rd.  People  prohibited  to  marry  at  the  place  of  their  domicile 
marrying  elsewhere  in  a  civilised  country  where  the  marriage  is  lawful 
cannot  be  prosecuted  criminally  in  either  country  for  such  marriage. 

4th.  But  in  saying  that  such  a  marriage  is  lawful,  the  exception  is 
(this  I  ought  to  have  added  to  the  first  edition)  polygamous  and  inces- 
tuous marriages,  for  these  are  not  recognised  by  civilised  nations. 
''  Incestuous,"  not  in  the  extensive  sense  of  the  ancient  canonical  law, 
but  only  in  the  ascending  and  descending  line  and  in  the  first  degree 
collaterally,  that  is,  between  brother  and  sister.  This  is  the  effect  of  the 
dispensations  and  of  the  later  law  of  Holland,  as  mentioned  by  Van  der 
Linden  above.  For  we  have  seen  how  the  Popes  on  the  one  hand  and 
the  States  of  Holland  on  the  other  hand  granted  dispensations  in 
otherwise  prohibited  marriages. 

I  ought,  perhaps,  to  stop  here,  but  owing  to  the  importance  of  the 
subject,  and  as  the  English  law  is  frequently  quoted  in  this  country,  I  will 
say  a  few  words  on  the  latter  law. 

In  England  at  one  time  the  Courts  have  held  the  same  view  as  I 
have  enunciated.  There  were  the  numerous  Gretna  Green  marriages, 
where  people  who  could  not  intermarry  in  England  and  Ireland  went  for 
that  purpose  to  Gretna  Green,  where  they  were  not  prohibited,  and 
returned  home  immediately  after  the  ceremony.    So  also  in  the  case  of 

>  Juta,  tr.  p.  18.  '  Bk.  4,  Obs.  1-9. 
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Dairy mpU  vs.  Dairy mpie^  decided  in  1811 ;  Swift  \%.  Kelly ^  decided  in 
2^35  ;  and  Sinonin  vs«  Maillac^  decided  in  i860,  and  several  others. 

These  decisions  are  at  least  clear  and  free  from  doubt,  but  the  later 
decisions,  contra^  especially  those  since  1861,  when  the  Courts  began 
with  some  new  and  doubtful  theories,  and  to  distinguish  between  capacity 
and  fomiy  are  in  some  points  doubtful,  in  others  controversial,  and  on 
the  whole  unsettled.  This  is  apparently  owing  to  the  leaning  of  the 
Courts  towards  the  old  ecclesiastical  view  of  the  question.  Take,  for 
instance,  the  cases  of  Brook  vs.  Brook  decided  in  1861,  Sottomayor  vs. 
De  Barros  decided  in  1877,  and  several  later  ones.  These  judgments 
are  full  of  learning  and  research,  but  they  are  amazingly  difficult  to 
reconcile  with  former  decisions  and  with  each  other.  They  speak  of  the 
sacredness  of  Christian  marriages,  yet  the  law  allows  Jews  and  Christians, 
and  all  denominations,  creeds,  and  classes  to  intermarry.  They  speak 
of  marriage  being  a  sacrament,  yet  the  law  allows  marriages  before  a 
civil  officer,  the  Registrar  of  Marriages,  unaccompanied  by  any  religious 
ceremony,  or  a  word  of  religion — in  other  words,  it  is  a  civil  contract. 
They  speak  of  the  awful  calamity  of  an  incestuous  marriage,  yet  incest  is 
Hot  a  crime  and  not  punishable  by  the  civil  or  criminal  Courts  of 
England.  It  u,  however,  punishable  where  the  Roman-Dutch  law  is  in 
force.  They  declared  void  in  England  the  marriage  between  two  persons 
domiciled  in  England,  but  who  went  to  another  country  and  married 
there  where  the  law  allows  it ;  yet  they  declared  valid  in  England  the 
marris^  between  two  minors  in  France  which  was  void  ab  initio  by  the 
law  of  that  country ;  so  also  the  marriage  void  ad  initio  between  first 
cousins  by  the  law  of  Portugal,  where  it  took  place,  they  declared  valid 
in  England'  because  one  of  the  parties  was  domiciled  in  England  at  the 
time.  They  have  not  yet  decided  the  effect  of  a  marriage  prohibited  in 
England  where  the  man  is  domiciled  if  the  woman  were  domiciled 
there  also,  but  who  happens  to  be  domiciled  in  Germany  where  the 
marriage  took  place  and  is  valid  by  the  law  of  that  country,  but  the 
tendency  is,  or  rather  the  implied  dicta  are,  to  approve  of  such  a 
marriage. 

It  is  very  much  to  be* regretted  that  the  law  in  England  on  the  subject 
IS  so  uncertain  and  conflicting,  for  we  are  accustomed  to  look  to  the 
decisions  of  England's  great  Judges  for  guidance  and  instruction  on 
many  points  of  law,  especially  on  doubtful  or  controversial  subjects. 

And  the  unsettled  state  of  the  law  is  very  embarrassing  to  a  British 
subject  who,  it  may  be,  in  perfectly  good  faith, 'marries  in  one  of  the 
Colonies,  where  the  marriage  is  lawful,  only  to  find  on  his  return  to  his 
domicile  in  England  that  his  marriage  is  not  there  recognised  because 
not  legal  by  the  law  of  England,  that  his  children  are  consequently 
bastards  by  the  law  of  England,  and  that  for  the  same  reason  they  are 
debarred  from  the  right  of  succession  in  certain  cases. 

It  is  therefore  of  equal  consequence  to  see  that  one  rule  should  be 
observed  by  all  civilised  countries,  and  that  in  this  respect  the  rule  of  the 
majority  of  the  civilised  nations  should  be  followed,  viz.,  that  a  marriage 
lawful  at  the  place  where  it  was  celebrated  should  be.  so  recognised 
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everywhere  else ;  the  only  exception  to  such  a  rule  should  be  marriages 
involving  incest  in  the  first  degree,  and  collaterally  between  brothers  and 
sisters,  and  polygamy. 

A  rule  of  law  in  marriage  is  that  ''gifts  between  a  husband 
and  wife  are  void.'*  This  seems  to  many  women  a  more 
surprising  doctrine  than  that  they  cannot  sell  or  exchange 
any  part  of  the  joint  estate.  *"  What  1 "  said  an  extravagant 
lady  once  at  a  meeting  of  her  husband's  creditors, ''  must  I 
give  up  all  the  jewellery,  the  carriage  and  horses,  and  costly 
wearing  apparel  my  husband  gave  me?"  **Yes,"  was  the 
Master's— the  late  Mr.  John  Stuart's — ^soft  reply,  but,  after  a 
short  pause,  he  most  politely  added  *^  excepting,  of  course, — » 
er — I  mean  not  all  your  wearing  apparel,  you  know,  you  can 
keep  only  necessaries  suitable  and  sufficient  under  the 
present  circumstances."  He  was  right^  But  while  the  law 
forbids  gifts  between  spouses,  no  one  but  a  creditor  has  the 
right  now-a-days  to  set  such  donations  aside.  Formerly 
children  could  also  object,  if  they  could  prove  that  their 
Intimate  portions  were  materially  affected  by  such  gifts ; 
but,  now  that  freedom  of  testamentary  disposition  is  intro- 
duced, and  the  lex  hoc  edictali  is  abolished,  they  can  no 
longer  object  Gifts  between  spouses  must  now  therefore 
be  treated  as  voidable,  but  not  as  void  ab  initio.  So  long 
then  as  all  creditors  are  paid,  no  one  can  complain ;  and  if 
all  creditors  have  previously  been  paid,  the  gift  is  confirmed 
by  death.  It  does  not  matter  how  many  years  before 
insolvency  the  gift  was  made;  it  is  sufficient  if  it  can  be 
proved  that  it  was  made  at  any  time  after  the  celebration  of 
the  marriage,  to  make  it  voidable  on  insolvency  or  on  the 
execution  of  a  writ  in  satisfaction  of  a  judgment*  In  saying 
that ''  gifts  between  spouses  are  void,"  this  includes  also  the 
product  or  usufruct  thereof,  or  what  has  been  substituted 
therefor,  and  so  severe  was  the  old  law  on  this  head  that  if  a 
man  had  by  ante-nuptial  contract  settled  a  life  policy  on  his 
wife,  and  paid  the  premiums  thereon,  his  creditors  could,  any 

^  CoDSult  K  98  and  99  of  Insolvent  UnUm  Bank  vs.  Spence^  4  J.,  339 ; 

Ord.  Van  der  Byts  Assignets  vs.   Van  der 

'   •  V.  d.  Lmden,  i,  3.  5  ;  Grotius,  3,  Byi,  5  J.,  170. 
a,  9 ;  Nail  ▼!.  Jlairs  Trustees^  3  J-»  3  J 
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number  of  years  thereafter,  nevertheless  claim  the  policy  or 
its  proceeds  or  value,  on  the  simple  ground  that,  as  the 
husband,  by  his  means,  kept  the  policy  alive,  his  creditors 
ought  to  have  the  benefit  of  it  and  not  the  wife  for  whom  the 
benefit  was  really  intended.^  But  by  the  Ante-nuptial 
Contract  Act,  No.  21,  of  1875,  the  law  as  regards  the  premiums 
paid  has  been  altered ;  and  the  fact  of  the  husband  now 
pasring  the  premiums  on  a  policy  thus  previously  settled  on 
his  wife  does  not  entitle  the  creditors  to  claim  the  policy^ 
or  its  value.  By  Act  No.  13  of  1891,  §§  16-23,  a  further 
privilege  has  been  extended  to  husband  and  wife,  who  may 
now,  even  after  marriage,  benefit  each  other  by  a  life  policy 
to  the  extent  of  ;^  2,000.  But  with  the  two  exceptions  in 
these  two  Acts,  the  rest  of  the  law  as  to  the  prohibition  of 
donations  between  spouses  is  still  in  force. 

By  the  law  of  England,  however,  a  husband  may  make  a 
post-nuptial  settlement  on  his  wife,  provided  it  be  not  done 
with  the  view  to  defraud  creditors  who  may  have  claims 
existing  at  the  time  of  the  settlement ;  ^  also  a  husband  and 
wife  may  make  gifts  to  each  other,  which  are  clear  and 
irrevocable,  provided  they  do  not  injure  thereby  any  creditor 
in  his  then  existing  claim.^ 

In  questions  of  Divorce  the  English  wife  is  distinctly  at 
a  disadvantage  as  compared  with  her  Cape  sister.  In  this 
Colony,  the  simple  act  of  adultery  or  malicious  desertion  on 
the  part  of  either  husband  or  wife  entitles  the  other  to  a 
divorce.  Not  so  in  England:  there,  though  a  single  act  of 
adultery  on  the  part  of  the  wife  entitles  the  husband  to  a 
divorce,  yet  the  act  of  adultery  on  the  part  of  the  husband 
must  either  be  an  incestuous  adultery,  or  be  accompanied 
with  cruelty  to  the  wife,  or  desertion  for  two  years,  or  bigamy 
with  adultery,  or  rape,  or  an  unnatural  offence,  in  order  to 
entitle  the  wife  to  a  divorce.  It  seems  hard  on  the  English 
wife  that  she  and  her  husband  are,  in  this  respect,  not  on  an 
equal  footing,  and  that  she  cannot  rid  herself  of  an  immoral 
husband  so  long  as  he  is  not  also  guilty  of  one  or  other  of 

>  Trustee  of  Chiaptwi  vs.  The  South         '  Conybeare  and    Andrev  on  the 
Afriean  Association^^,  for  1879,  p.  143.      Married  Women's  Property  Act,  2Dd 
'  Holmes  vs,  J^ny^  3  K.  and  J.,  90.      ed.,  pp.  40, 41. 
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the  additional  ofTences  mentioned.  This  doctrine  of  the 
English  law  is  borrowed  from  the  Roman  law,  and  was 
founded  on  the  assumption  that  by  a  wife's  adultery  she 
might  conceive  and  thus  bring  strangers  into  the  family  ; 
whereas  by  the  husband's  adultery  this  was  not  so.  Hence 
the  great  latitude  allowed  to  a  husband  domiciled  in  England. 
But  such  a  husband  does  not  necessarily  carry  this  freedom 
with  him  to  whatever  part  of  the  world  he  may  afterwards 
settle  in.  Whatever  may  be  the  matrimonial  licence  allowed 
him  in  England,  if  he  and  his  wife  afterwards  settle  and 
become  domiciled  in  this  Colony  and  he  commits  adultery 
here,  she  will  be  entitled  to  an  action  for  divorce  on  the 
ground  of  his  simple  adultery ;  and  so  if  a  Cape  husband 
were  to  be  on  a  visit  to  England  and  were  to  commit  adultery 
there,  his  wife  would  be  entitled  to  bring  an  action  here  for 
divorce  on  the  simple  ground  of  adultery.  But  if  he  were 
married  here,  and  afterwards  became  domiciled  in  England 
and  committed  adultery  there,  she  could  not  sue  him  there 
for  a  divorce  on  the  simple  ground  of  adultery  ;  and  similarly, 
if  the  English  husband  were  to  be  on  a  visit  to  this  Colony 
and  should  commit  adultery  here,  his  wife  could  not  sue  him 
in  England  for  divorce  on  the  ground  of  adultery  alone. 
Thus,  while  the  English  wife  gains  a  matrimonial  privilege  by 
becoming,  with  her  husband,  domiciled  in  this  Colony,  the 
Cape  wife  loses  this  privilege  by  becoming  domiciled  with 
her  husband  in  England.  But  the  wife,  whether  English  or 
Cape,  and  wherever  she  may  commit  adultery,  whether  at  the 
place  of  her  domicile  or  abroad,  or  while  travelling,  is  liable 
to  be  sued  by  her  husband  for  divorce,  but  he  should  bring 
this  action  at  the  place  of  his  domicile  and  not  in  the  country 
where  the  adultery  was  committed.  There  are  many  con- 
flicting authorities  on  the  point ;  some  holding  that  the  action 
might  be  brought  against  the  wife  where  the  adultery  was 
committed,  but  the  modem  tendency  is  that  he  can  only  do 
so  at  his  domicile.  Of  course  if  the  wife  does  not  object  to 
the  jurisdiction  of  the  Court,  then  there  can  be  no  objections 
to  trying  the  case  in  the  country  where  the  offence  was 
committed.  Officers  and  men  of  the  United  Kingdom  in  the 
Army  and  Navy  retain,  by  Act  of  Parliament,  their  domicile 
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in  England,  no  matter  what  part  of  the  world  they  may  go  to> 
or  how  long  they  may  be  away ;  and  therefore,  if  their  wives 
were  to  sue  them  for  divorce  in  any  Court  out  of  the  United 
Kingdom,  they  could  plead  that  such  action  should  be 
instituted  in  England.  Of  course,  where  they  do  not  make 
this  defence  the  Colonial  Courts  may  entertain  the  actions.^ 

A  peculiarity  of  the  law  of  marriage  in  England  was, 
but  is  not  so  now,  that  a  husband  could  beat  his  wife  with  a 
stick  not  thicker  than  his  thumb— a  privilege  which  many 
husbands  both  there  and  here  still  assume  and  would  like  to 
enjoy  uninterruptedly.  Perhaps  this  was  also  derived  from 
the  Roman  law  **flagdlis  out  fustibus'^ '  But  now  the  law  in 
England  and  here  is,  that  neither  spouse  has  the  right  to  beat 
the  other ;  and  if  he  or  she  should  do  so,  the  accused  is  liable 
to  a  criminal  prosecution  for  assault,  and  is  punishable  like 
others  who  commit  an  assault 

In  England,  as  well  as  here,  a  wife  who  commits  a  crime 
in  conjunction  with  her  husband  is  presumed  to  act  under 
his  command  or  influence,  and  is,  therefore,  not  punishable. 
Thus  it  has  happened  that,  where  a  jury  has  found  both 
husband  and  wife  guilty  of  a  crime,  the  Court  has  set  askle 
the  verdict  as  regards  the  wife,  and  has  released  her  on  the 
ground  of  the  husband's  presumed  coercion.  But  there  must 
be  some  evidence  to  shew,  or  the  surrounding  circumstances 
must  justify  the  conclusion,  that  the  wife  acted  under  her 
husband's  command  or  influence.  It  is  thus  entirely  a 
question  of  fact,  whether  from  her  conduct  in,  and  the  manner 
of,  her  committing  the  crime,  she  can  be  presumed  to  have 
been  influenced  by  her  husband.' 

By  our  law  a  husband  or  wife  cannot  be  indicted  for  a 
theft  committed  by  the  one  upon  the  other  ;^  but  by  the 
English  law  he  or  she  is  now  indictable  ^*  only  when  the  one 
has  left  and  robbed  the  other."  • 

In  all  civil  cases  a  wife  or  husband  can  be  compelled  to 

^  Newbury  vs.  Newbury^  quoted  in  FarUv^    2  J.,  9  and  337 ;   see   also 

Regvet  vs.  Reevftf  1  M.,  244 ;  Hawhes  Stephen's  Dig.  Crim.  Law,   Art.  30, 

vs.    ffawka^    2    J.,     109  s    Brown's  and  Appendix,  p.  366. 

*' Matrimonial  Cases,"  pp.  75  and  77 ;  *  Consult  also,  Tke  Queen  vs.  Van 

Sto^s  "Conflict  of  Laws,"  $350,  a-«.  VHet,  2  C.  T.,  211. 

*  Nov.  117,  c.  14.  *  iS  12  And  16  of  Married  Women's 

'  The  Queen  vs.  Baker;  and  Ibid  vs.  Property  Act  of  1882. 
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give  evidence  for,  or  against,  each  other ;  ^  while  in  criminal 
cases  they  are  competent  but  not  under  compulsion  to  give 
such  evidence.^  But,  whether  in  a  civil  or  in  a  criminal  case, 
husbands  and  wives  are  privileged  from  answering  questions, 
or  from  making  disclosures,  as  to  their  inter-communications 
during  marriage;^  and  this  privilege  continues  even  after 
divorce.* 

As  a  general  rule,  in  the  absence  of  any  pre-nuptial  stipu- 
lation, the  husband  has  the  control  of  the  education,  religious 
and  otherwise,  of  the  children  ;  but  the  wife's  wishes  should 
also  be  consulted,  and,  if  neither  will  give  way  in  the  matter, 
it  is  then  in  the  discretion  of  the  Court,  as  Upper  Guardian, 
to  decide  what,  under  all  the  circumstances,  will  be  the  best 
for  the  children*  I  have  searched  in  vain  for  any  specific 
authority  on  this  point,  but  I  have  arrived  at  this  conclusion 
from  the  general  principles  of  our  law  and  those  relating  to 
the  duty  of  both  parents  to  their  children  ;  and  also  from  the 
analogous  case  mentioned  at  the  beginning  of  this  Chapter, 
where  in  the  marri^e  of  a  minor  child  the  consent  of  both 
parents  is  required,  or,  if  they  be  not  unanimous,  reference 
has  then  to  be  made  to  the  Court  for  a  decision.^  Where 
there  has  been  an  ante-nuptial  undertaking  by  the  spouses. as 
to  the  education  or  religion  of  their  children,  this  must  be 
given  effect  to  ;  as  any  ante-nuptial  agreement,  so  long  as  it 
is  not  contra  bonos  mores^  or  to  the  detriment  of  a  third  person, 
is  valid  and  can  be  enforced.  In  England,  however,  it  has  been 
decided  that  a  husband  may  disregard  his  pre-nuptial  agree- 
ment with  his  wife  as  to  the  children's  religious  education, 
and  change  and  ^direct  it  from  time  to  time  as  he  may  wish. 
This  is  manifestly  unfair,  and  is;  virtually  upsetting  to  some 
extent  an  ante-nuptial  arrangement,  inasmuch  as  had  it  not 
been  for  the  stipulation  regarding  the  religious  education  of 
the  children,  the  woman  would  probably  never  have  entered 
into  the  marriage  at  all. 

Since  the  first  edition  in   1893  the  Court  of  Appeal  in 


*  §2of  Act4of  1861.  ^  See  also  van  Leenwen,  Vol.  i, 
'  I  3,  Ibid.  Bk.  I,  Chap.  13,  §§  7-^  and  Hoi. 
'  S  4t  Ibid.  Con.  5,  Con.  189. 

•  §i9ofOrd.  72, 
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England  has  decided^  that  "the  dominant  matter  for  the 
**  consideration  of  the  Court  is  the  welfare  of  the  child.  .  .  . 
*'  The  welfare  of  the  child  in  the  largest  sense  of  the  word  is 
**  to  be  considered."  This  decision  has  thus  somewhat  altered 
and  bettered  the  previous  rigorous  decisions  of  the  English 
law  as  regards  the  husband's  wishes  even  in  opposition  to  his 
own  pre-nuptial  arrangements. 


Summons  for  jctctitation  of  marriage. 
(Heading.) 

Command  A.B.  of  .  .  ,  .  &c.,  to  answer  CD.  of  .  •  .  .,  in  an  action 
wherein  he  complains  that  she  the  defendant  did  in  and  about  the  month 
of  .  .  •  •  at  .  •  •  •  and  in  divers  other  places  wilfully  and  without  the 
authority  of  the  plaintiff  boast  and  assert  that  she  was  his  wife :  to  have 
it  declared  that  she  is  in  no  wise  the  wife  of  plaintiff,  and  was  not  at 
the  time  of  such  boasting. 

That  as  the  said  defendant  refuses  to  desist  from  boasting  and 
asserting  that  she  is  the  wife  of  the  plaintiff,  a  decree  of  perpetual  silence 
may  be  enjoined  on  the  defendant. 

As  it  is  said,  &c. 

PtHHon  by  a  minor  to  marry ^  where  the  father  withholds  his  consent. 

To  his  Honour .... 

Chief  Justice  of  the  Colony  of  the  Cape  of  Good  Hope. 

The  petition  of  A.B.  of  (Cape  Town)  humbly  sheweth ; — 

1.  That  your  petitioner  made  a  proposal  of  marriage  to  CD.  and 
was  accepted  by  her. 

2.  That  the  marriage  will  be  a  proper  one,  and  that  your  petitioner  is 
desirous  of  marrying  the  said  CD.,  but  that  your  petitioner's  father  E.F., 
who  is  against  the  marriage,  unreasonably  and  improperly  withholds  his 
consent  thereto. 

3.  That  your  petitioner  is  a  minor  of  the  age  of  ...  .  years,  and 
by  reason  of  his  father's  refusal  aforesaid,  requires  the  consent  of  your 
Lordship. 

(If  an  antenuptial  contract  is  to  be  executed,  then  state  it  and  ask  for 
a  curator  as  in  the  next  form.) 

4.  Wherefore,  your  petitioner  prays  that  your  Lordship  wiU  be  pleased 
to  examine  into  the  proposed  marriage  and  to  grant  an  order  that  the 
said  intended  marriage  is  proper  and  may  be  solemnised  forthwith. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

(Signed)    A.6. 
{^Affidavit  of  Verification^ 

'  Reg.  TS.  Gyngall  and  Hansen^  69  L.  T.,  481. 
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Petition  by  a  minor  to  marry  ^  when  his  parents  are  absent  from  the 

Colony. 
To  his  Honour  •  .  •  . 

Chief  Justice  of  the  Colony  of  the  Cape  of  Good  Hope. 

The  petition  of  A,B,  of  Cape  Town  humbly  sheweth  : — 

1.  That  your  petitioner  came  to  this  Colony  in  the  month  of .  ,  •  .. 
19 ...  .  last  past  as  a  (nursery  governess)  in  the  family  of  CD. 

2.  That  your  petitioner's  parents  reside  at  • ...  in  the  county  of .  •  • ,, 
«...  (England). 

3«  That  E.F.,  of .  .  .  .,  has  made  a  proposal  of  marriage  to,  and  was 
accepted  by,  your  petitioner. 

4.  That  your  petitioner  is  a  minor,  of  the  age  of ...  .  years. 

5.  That  the  marriage  will  be  a  proper  one,  and  that  your  petitioner 
is  desirous  of  marrying  the  said  E.F.,  but  by  reason  of  the  absence 
aforesaid  of  your  petitioner's  parents  from  the  Colony,  their  approval 
cannot  be  obtained,  and  that  the  consent  of  your  Lordship  to  the  said 
marriage  will  therefore  be  required. 

(If  the  party  intends  to  execute  an  antenuptial  contract,  then  add  this 
clause) : — 

6.  "  That  your  petitioner  intends  to  execute  an  antenuptial  contract 
with  the  said  E.F.,  but  requires  the  assistance  of  a  curator,  and  that 
G.H.  is  a  fit  and  proper  person  for  that  purpose." 

Wherefore  (conclude  with  prayer  as  above  and  add  to  it : — ^  **  And 
that  your  Lordship  may  further  be  pleased  to  appoint  the  said  G.H.  as 
curator  to  assist  your  petitioner  in  the  execution  of  the  antenuptial 
contract." 

{Affidavit  of  Verification^ 
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CHAPTER  XXVIIL 

'  JUDICIAI.  SEPABJLTiaN,  A  HXNBA  ET  THOBO. 

Judicial  separation  was  not  in  force  under  the  Roman  laws» 
simply  because  by  those  laws  divorces  could  be  granted  for 
any  cause,  however  trivial,  and  therefore  there  was  no  necessity 
for  any  separation  where  the  marri^e  tie  could  be  so  easily 
dissolved^  But  the  introduction  of  judicial  separation  a  mensd 
et  thoro,  is  to  be  traced  to  the  canon  law  of  Rome,  and  was 
introduced  there  by  the  clergy,  which  only  dissolved  the 
obligation  of  the  parties  to  ''sleep  and  live  together''  in 
common.' 

Hence  the  canon,  or  ecclesiastical,  law  had  not  in  Rome, 
nor  has  it  anywhere  else  to  this  day,  any  force  in  opposition 
to,  or  in  conflict  with,  the  civil  or  coomion  law  of  the  land, 
and  therefore  no  one  was,  or  now  is,  bound  by  any  eccle^ 
siastical  law  which  is  contrary  to  the  common  law  of  the 
land ;  his  obedience  to  it  in  such  case  was,  and  is  now, 
merely  a  matter  of  conscience,  which  no  Court  of  law  could 
enforce.  It  must  be  for  this  reason,  therefore,  that  in  Holland 
the  subject  of  judicial  separation  was  specially  l^slated  upon 
by  the  92nd  section  of  the  Placaat  of  the  i8th  March,  1656,' 
which  is  as  follows  : — 

''  All  evil  conversations  and  bitterness,  which  are  frequently  the  cause 
of  abandonment  and  desertion  of  each  other,  shall,  according  to  the 
circumstances  of  the  case,  be  punished  by  a  duly-qualified  Judge,  after 
enquiry  held,  by  a  money  fine,  imprisonment,  or  otherwise,  according 
to  law. 

''  If  the  domestic  troubles  should  become  excessive,  and  last  long,  and 
the  above-indicated  judicial  remedies  should  be  of  no  avail,  the  Court 

>  See  Chapter  " Divoree.**  and  641. 

:   *  Colquhbon's  Ronutn  Law,  $f  640         '  G.P.B.,  Vol.  2,  p.  2445. 
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may  grant  a  decree  of  separation  from  bed,  board  and  cohabitation,  but 
not  of  the  marriage  tie,  with  the  object  ever  in  view  of  the  parties  uniting 
again.'' 

The  subject  being  thus  legalised  in  Holland,  there  is  no 
doubt  that  in  the  interpretation  of  it  the  Courts  were  largely- 
influenced  by  the  opinions  of  the  original  authors,  the 
Canonists.  The  first  part  of  this  Placaat  has  fallen  into 
disuse  by  reason  of  a  contrary  custom  in  Holland,  but  the 
latter  part  is  still  the  foundation  of  our  law. 

It  will  be  noticed  that  by  the  canon  law,  as  well  as  by 
this  Placaat,  reference  is  made  only  to  a  separation  of  ''bed, 
board  and  cohabitation,"  and  not  to  a  ''  division  of  the  pro- 
perty." The  reason  is  simply  this,  that  as  by  the  Roman  law 
there  was  no  community,  and  the  property  of  the  spouses  was 
always  kept  separate,  the  canon  law  could  not  aflect  it,  and 
so  was  it  formerly  also  in  Holland.  In  course  of  time, — the 
exact  date  is  not  certain,  but  it  was  before  the  passing  of  this 
Placaat, — community  of  property  was  introduced  by  custom  into 
Holland^  and  similarly  after  the  passing  of  the  said  Placaat, 
when  a  separation  a  mensA  et  thoro  was  applied  for  between 
parties  who  were  married  "  in  community  of  property,"  prac- 
tice and  custom  introduced  the  application  for  also  a  separation 
of  the  property  held  "  in  community."  There  are  many  other 
points,  not  touched  upon  by  the  Placaat,  which  are  in  force 
with  us,  which  are  derived  either  directly  from  the  canon  law 
(and  which  obtained  the  force  of  law  by  practice  and  custom), 
or  by  interpretation. 

In  order  to  maintain  this  action  for  judicial  separation, 
"  lawful  reasons  must  be  set  forth  which  make  living  together 
dangerous,  or  at  least  intolerable  (ondraaglyk)."  * 

The  "  lawful  reasons  "  depend  upon  what  the  Court  would 
r^ard  as  **  dangerous  "  or  "  intolerable."  As  a  general  rule, 
therefore,  for  all  causes  for  which  a  person  can  obtain  a  divorce 
he  can  instead,  if  he  likes,  sue  for  a  judicial  separation.^  There 
are  various  reasons  why  some  parties  prefer  to  sue  for  a 
judicial  separation  instead  of  for  a  divorce,  the  most  frequent 

^  R^^.  Obs.,  2,  32.  *  Hoi.  Con.  3,  Con.  342. 

*  Van  der  Linden,  i,  3,  9. 
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being  to  prevent  the  sued  party  from  marrying  again,  and»  in 
case  of  a  wife  suing,  to  compel  her  husband  to  support  her  ; 
neither  of  which  objects  can  be  effected  by  a  dissolution  of  the 
marriage.  What  amounts  to  "  dangerous  "  or  "  intolerable  " 
is  very  much  in  the  discretion  of  the  Court,  which  must  be 
satisfied  whether  the  conduct  of  either  party  to  the  other  can 
be  said  to  amount  to  '^  danger ; "  or,  considering  their  habits 
and  customs,  education,  rank  and  social  positions,  whether  the 
conduct  of  the  one  to  the  other  can  be  said  to  be  ''  intolerable : " 
for  what  is  intolerable  to  a  person  of  refined  feelings  and  of 
education  may  not  be  so  to  an  uneducated  person,  or  to  one 
of  coarse  or  vulgar  habits. 

In  illustration  of  this  principle,  a  few  examples  of  what 
has  been  held  to  be  "  dangerous  "  or  ''  intolerable  "  must  here 
suffice : — 

{a)  Being  in  danger  of  one's  life,  through  the  acts,  threats 
or  conduct  of  the  other.^ 

{b)  Personal  violence  to  each  other.' 

if)  Any  ill-treatment  or  reasonable  apprehension  of  bodily 
injury,  or  injury  to  health  from  any  intimidation.  In  the 
case  of  Goldsworthy  vs.  Goldsworthy^  the  Court  held  that 
where  an  ill-treatment  by  itself  is  not  sufficiently  serious  to 
entitle  a  wife  to  a  decree  of  judicial  separation,  it  would,  if 
accompanied  by  habitual  intemperance,  entitle  her  to  such  a 
decree,  and  give  her  the  custody  of  the  child  :  and  so  also  in 
the  case  of  a  wife's  habitual  intemperance.^ 

(^)  Cruelty  to  each  other,  though  the  guilty  spouse  offers 
security  not  to  do  it  again.^  As  to  what  amounts  to  cruelty, 
and  the  different  acts  coming  under  that  heading,  there  are 
many  examples  given  in  the  English  law,  and  which  will 
serve  as  a  useful  guide  to  us  in  similar  questions.*  In  an 
English  case,  before  the  House  of  Lords,  Lord  Stowell 
remarked  that 

^'  in  general  when  married  people  understand  that  they  must  live  together 
*' .  .  .  they  learn  to  soften  by  mutual  acconmiodation  that  yoke  which 

^  Httber,  Hed.  Regts.,  i,  6,  14.  *  Poggenpod-n.  Foggtnpod,  8  C.  T.9 

*  Van  dm  Berg  ts.   Van  den  Berg^  36,  aod  15  S.  C,  37. 

I   M.,  241 ;    Van   Nidterk  vs.    Van  '  Beig's  Adv.,  3  Coo.  77. 

Niekerk^  14  S.  C,  178.  *  Brown's  Divorce  and  Matrimoniml 

»  3  C.  T.,  134.  Causes,  pp.  31  to  54. 
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^  they  know  they  cannot  shake  off  •  .  .  hence  austerity  of  temper,  petu- 
"  lance  of  manner,  rudeness  of  language,  want  of  civil  attentions,  even 
''  occasional  sallies  of  passion  if  they  do  not  threaten  bodily  harm,  do 
*'  not  amount  to  legal  cruelty." 

So  also  in  the  Divorce  Court  in  London  it  was  held^  that 
neglect,  coldness,  and  insults  amount  to  constructive  cruelty. 
But  since  the  decision  of  this  case  (in  1893),  the  House  of 
Lords  (1897)  in  Russell  ws.  Russell^  by  a  majority  of  five  to 
four,  held  that  in  order  to  constitute  legal  cruelty  as  between 
husband  and  wife  the  conduct  complained  of  must  be  such  as 
to  have  caused  danger  to  life,  limb,  or  health,  bodily  or 
mental.  It  will  be  noticed  from  references  here  given  that  our 
Supreme  Court  has  not  gone  that  length,  but  adopted  a  more 
equitable  view.* 

{i)    Becoming  a  spendthrift^ 

(/)  Running  each  other  continually  into  needless  or 
extravagant  debts.* 

ig)  Gambling,  by  which  the  estate  becomes  encumbered 
or  impoverished.* 

(A)   Protracted  differences  between  the  spouses.^ 

(1)    Repeated  and  severe  drunkenness.* 

(7)  Gross  insults  by  the  one  spouse  to  the  other. 

iji)  Advertising  in  the  public  papers  to  give  no  credit  to 
the  other. 

(/)    Wilful  neglect  of  duty.* 

(lyf)  Long,  continued,  and  unnecessary  absence  from  home, 
without  good  cause.^* 

(fr)    Living  apart  from  each  other. 

{p)  Dissatisfaction  with  their  married  lot  (if  the  Court  is 
satisfied  that  it  amounts  to  intolerableness). 

{p)  Continued  coolness,  or  indifference  towards  each 
other." 

^  Wa/tmtlfyys.  Waimesiiy,  6gL,T,,         ^  Grotius,  x,  5,  20,  Schorer's  Notes 

153.  thereon,  |  18;  Van  den  Berg  Adv., 

*  77  L.  T.,  249.  I  Con.  73,  and  Ibid,  3  Con.  77. 

*  See  also  ^Air^  Ts.  yeaty,  3  C.  T.,  *  De   Akademie,    Chap.    11,    and 
973*  Gcldswcrtky  vs.  Gddswomy,  ia/m. 

*  Grotios,  I,  5,  24 ;  Sande,  3,  5,  8;  *  De  Akademie,  Chap.  11. 
Lybrecht  Not.  Ambt,  x,  12,  19.  '*  Ibid. 

'  Hoi.  Con.  3,  Con.  342.  ^>  See  also  WtUmesley^n,  Wdlmalext 

*  Van  Alphen,  Vol.  2,  p.  95.  supra. 
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(g)  If  a  wife  starts  in  business  in  opposition  to  the  wishes 
of  her  husband. 

(r)  Neglect  on  the  part  of  the  husband  to  support  the 
wife. 

(s)    Becoming  surety  for  others  against  the  wish  of  either. 

When  the  parties  have  been  married  in  community  of 
property,  a  decree  for  the  division  of  the  property  should  also 
be  asked  for  in  the  summons,  and  when  the  parties  cannot 
agree  upon  a  division  the  Court  should  make  it,  or  appoint 
some  one  to  do  it.  The  payment  of  the  debts  of  the  joint 
estate  must  first  be  made  before  the  property  is  divided* 
After  this  decree  the  one  is  not  liable  for  debts  of  the  other 
that  may  subsequently  be  contracted.^ 

If  the  parties  have  been  married  by  ante-nuptial  contract 
excluding  community/each  gets  back  his  or  her  own  property ; 
and  any  settlement  made  by  such  contract  it  is  in  the  power 
of  the  Court  to  cancel.'  Thus,  apart  from  the  question  of 
forfeiture  in  the  case  of  divorce  for  adultery,^  the  Court  has 
granted  forfeiture  also  in  the  case  of  malicious  desertion/  and 
in  the  case  of  judicial  separation.*  In  Wessels  vs.  Wessels^ 
the  C.  J.  said  : — 

''  My  own  opinion  is  that  misconduct  which  is  sufficiently  serious  to 
justify  a  decree  of  judicial  separation  would  also  justify  an  order  can- 
celling any  promise  still  to  be  performed  by  the  injured  spouse." 

During  the  separation,  the  wife,  if  she  is  the  innocent 
party,  is  entitled  to  maintenance  from  her  husband,  in  keeping 
with  his  means  and  their  social  position.  Where  they  were 
married  in  community  of  property,  the  half  allotted  to  her 
should  be  sufficient  for  her  maintenance,  but  if  not  he  must 
make  up  the  deficiency  by  periodical  contributions.  Where 
she  has  property  of  her  own,  independently  of  her  husband, 
sufficient  to  maintain  herself  as  becomes  her  station  in  life, 
and  he  is  toO  poor,  then  she  cannot  claim  the  support ;  but  if 
he  is  able  to  do  so,  she  can  claim  it,  though  she  may  have 

'  Ziedeman  vs.  ZUdeman^  I M.,  338 ;  *  See  that  Chapter. 

Booysen  vs.  Booysen^  Ibid,  242.  *  See  that  Chapter. 

*  Bynkershoek,    Quaes.   Jur.    Priv.,  •  Wessds  vs.  IVesteis,  13  S.  C,  46$. 

3,  9,  *  Ibid, 
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property  of  her  own  sufficient  for  that  purpose.  In  any  case^ 
the  husband  can  be  compelled  to  support  the  children} 

It  rests  with  the  Court  to  decide  with  whom  the  minor 
children  of  the  marriage  should  remain  during  the  separation. 
Generally,  so  long  as  the  marriage  is  not  dissolved,  the  father 
is  entitled  to  the  custody  of  the  children ;  and  when  it  is 
dissolved,  their  custody  is  with  the  innocent  spouse.  But  in 
cases  of  judicial  separation  the  Court  has  a  wider  discretion, 
and  the  interests  of  the  children  must  be  looked  to,  as  well 
as  their  health  and  youth,  and  the  grounds  which  cause  the 
separation.  In  the  case  of  Reg.  vs.  GyngcUl,  re  Hausherr, 
decided  in  the  Court  of  Appeal  in  England  in  1893,'  and 
which  goes  fully  into  the  whole  question  as  to  the  custody  of 
children,  Lord  Esher  said,  inter  alia — 

''The  dominant  matter  for  the  consideration  of  the  Court  is  the 
wdfare  of  the  child.  .  .  .  The  welfare  of  the  child,  in  the  largest  sense  of 
the  word,  is  to  be  considered.'' 

In  the  case  of  Barker  vs.  Barker  '  our  Supreme  Court  decided 
that  the  wife,  to  whom  the  custody  of  the  children  had  been 
given,  could  not  remove  them  out  of  the  Colony  without  the 
husband's  consent,  nor  could  the  wife  sue  for  their  main- 
tenance while  they  were  out  of  the  Colony.  Of  course  this 
decision  does  not  touch  the  power  of  the  Court  to  authorise 
the  children  to  be  removed  to  another  country.  The  parties 
may  enter  into  a  deed  of  separation  before  a  notary,  instead 
of  obtaining  a  judicial  decree.  In  such  a  case,  no  ground  for 
the  separation  need  be  assigned,  nor  does  it  matter  what  it 
is.  A  notarial  separation  is  a  contract  binding  only  on  the 
parties  to  it  and  no  one  else,  and,  being  thus  an  extra- 
judicial separation,  it  is  ineffectual  as  s^^ainst  creditors  or 
other  third  parties,  and  the  one  remains  liable  for  the  debts 
of  the  other  if  the  marriage  is  in  community.  It  is  to 
prevent  this  liability  for  each  other's  debts  that  a  judicial 
separation  is  preferable.  A  notarial  separation  can  be 
entered  into  voluntarily  only — neither  of  the  parties  can  be 
forced  into  it    But  either  party  may  force  the  guilty  one  to 

>  Van  der  Keesad,  90  and  331 ;  Hoi.      Cens.  For.,  i,  IC  19. 
Con.  5,  Con«  145;  Van  der  Bog  Adv.,  *  69  L.  T.,  481. 

Vol.  I,  Cons.  73,  74,  75  and  100 ;  and         '7  C.  T.,  114,  and  14  S.  C,  113- 
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a  judicial  separation.^  A  notarial  separation  is  no  bar  to  a 
subsequent  judicial  separation,  and  neither  a  judicial  nor  a 
notarial  separation  is  a  bar  to  an  action  for  divorce.'  No 
deed  of  separation,  whether  notarial  or  underhand,  can  be 
made  a  rule  of  Court.^ 

If,  then,  there  is  no  community  of  property,  and  no 
property  to  be  divided,  and  no  forfeiture  of  benefits  under  an 
ante-nuptial  contract  or  otherwise,  and  from  the  position  or 
means  of  the  parties  no  fear  of  each  other's  debts,  then  there 
is  no  necessity  for,  or  benefit  to  be  derived  either  from  enter- 
ing into  a  notarial  or  a  judicial  separation ;  for  the  parties 
may  live  apart  without  the  contract  in  the  one  case,  or  the 
judicial  decree  in  the  other ;  but  it  is  really  only  for  the 
division  of  the  estate,  or  for  the  protection  against  future 
debts  or  earnings  of  either,  that  a  judicial  separation  is 
resorted  ta 

The  public  advertisements  one  so  frequentiy  sees  in  the 
newspapers,  that  one  spouse  will  not  be  responsible  for  the 
debts  of  the  other,  are  not  bindii^  in  any  way,  and  the  spouses 
do  not  thereby  release  each  other  from  the  debts  for  which 
they  are  otherwise  liable ;  nor  has  a  notarial  deed  of  separa- 
tion  that  effect,  even  though  advertised.  The  only  way  to 
be  freed  from  each  other's  future  debts  is  by  a  judicial 
separation.^ 

Formerly  the  Supreme  Court  held  that  neither  party 
could  sue  the  other  on  a  notarial  deed  of  separation,  to  carry 
out  its  terms,  but  must  institute  an  action  for  judicial  separa- 
tion, and  in  doing  so  claim  the  fulfilment  of  the  deed'  But 
in  the  case  of  Rosenthal  vs.  Rosenthal^  the  same  Court  uj^eld 
the  action  founded  on  the  notarial  deed  of  separation,  and 
gave  judgment  on  the  summons,  by  default  of  the  defendant, 
for  maintenance  and  support,  without  pleadings  being  filed  or 
a  claim  being  made  for  judicial  separation  ;  and  this  has 
been  the  practice  since.    Though  formerly  in  all  cases  for 

1  Ziidenuin  vs.  Ziedeman,  i  M.,  338.  S.  C,  504. 

*  RUiUr  vs.  fKiywMMr,  I  M.,  262 ;  •  Zi^demanvK  Ziedtman,  i  M.,  238 ; 
Barktr  vs.  Barker^  Ibid,  265 ;  Ziedi'  and  Van  Rmun  vb.  Van  Remm^ 
man  vs.  Zkieman^  Ibid,  238.  decided  in  1897,  not  rqxurted. 

*  Crt^  vs.  Craker^  6  C.  T.,  20.  .  *  Decided  in  1886,  not  r^orted. 
^  See  also  Mason  vs.  Bernstein^  14 
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judicial  separation  evidence  had  to  be  led  in  support  of  the 
plaintifTs  claim,  yet  in  the  case  of  Klopper  vs.  Klcpper^ 
where  it  was  clear,  from  the  admitted  facts,  that  it  was  im- 
possible for  the  parties  to  live  together,  a  consent  paper  being 
signed  by  them,  and  put  in,  agreeing  to  the  terms  of  separa- 
tion, the  Court  granted  the  decree  for  judicial  separation  and 
gave  judgment  by  consent  So  also  was  judgment  given  by 
the  Supreme  Court  on  a  similar  consent  paper  for  judicial 
separation.^  Judicial  separations  are  only  provisional  in 
their  nature,  and  are  granted  in  the  hope  of  a  reconciliation 
being  effected  or  a  reunion  taking  place  some  day  between 
the  parties.  The  marriage  tie  is  not  thereby  dissolved,  only 
temporarily  severed ;  it  therefore  does  not  allow  the  parties 
to  enter  into  any  fresh  marriage,  nor  does  it  release  them 
from  the  obligation  of  the  marriage  vow  as  to  fidelity.  The 
marital  power  is  also  temporarily  suspended,  and  the  com- 
munity of  property,  where  the  parties  were  married  in 
community,  ceases.  The  wife,  upon  the  separation,  has  the 
management  of  her  own  property  and  affairs,  and  may 
dispose  of  them  as  she  pleases.  On  a  reconciliation  being 
effected,  the  decree  of  the  Court  is  thereby  tacitly  cancelled, 
and  all  the  former  marriage  relations  revive.' 

If  in  contemplation  of,  or  pending  an  action  for,  judicial 
separation  either  spouse  meditates  or  prepares  for  flighty  or 
makes  away  with  the  property,  the  other  may  obtain  an 
order  to  arrest  the  goods  or  the  party  to  give  security.* 

As  in  an  action  for  divorce,  so  also  in  judicial  separation, 
the  wife  can  ask  for  money  from  her  husband  to  enable  her 
to  bring  or  to  defend  the  action,  as  well  as  for  maintenance 
pendente  lite} 

In  England,  separation  is  regulated  by  Act  20  and  21 
Vict,  Chap.  85,  §§  7  and  16,  and  Act  21  and  22;Vict.,  Chap. 
108,  §  5  ;  and  the  protection  of  the  wife's  property  is  secured 
by  the  Acts  of  1870,  1874  and  1882,  all  of  which  are  in 
several  respects  different  from  our  law. 

*  Decided  in  1885,  not  rraorted.  «  RahU  vs.  RabUy  i  M.,  241 ;  Van 

*  Smith  vs.  Smitk,  6  C.  T.,  381.  BUmmestein    vs.    Van    Bhmwustdn^ 

*  Lybrecht,  VoL  i,  Ch.  12,  $§  18  to  i  F.,  81,  and  see  Chapter  **  Arrests:' 
25 ;  Httber  Hed.  Regts.,  i*-6,  $§13-         *  See  Chapter  "  Dvvorce:' 

20 ;  Van  Alphen,  Vol.  2,  p.  25. 
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Sumntons  for  judicial  separation  to  enforce  a  notcwiql  deed  of  separation 

entered  into  between  the  spouses, 

(Heading.) 

Command  ....  of ...  .,  hereinafter  called  the  defendant,  that  he 
appear,  &c.,  to  answer  ....  (bom  .  .  .  .)  of  .  .  .  .,  hereinafter  called 
the  plaintiff,  and  to  shew  cause  why  a  decree  of  judicial  separation  from 
bed,  board  and  community  of  property,  between  the  said  plaintiff  and 
the  said  defendant,  should  not  be  granted  to  the  said  plaintiff  by  reason 
of  the  cruelty  of  the  said  defendant  towards  the  said  plaintiff ;  and 
further  to  shew  cause  why  the  said  defendant  shall  not  be  ordered  to 
comply  with  the  terms  of  a  certain  notarial  deed  of  separation,  executed 
by  the  said  plaintiff  and  the  said  defendant  at  ...  .  before  the  notary 
....  upon  the  ....  day  of  ...  . 

As  it  is  said,  &c. 

Summotis  by  a  wife,  married  out  of  community  of  property,  for  judicial 
separation,  forfeiture  of  a  benefit,  custody  of  children,  and  main- 
tenance, 

(Heading.) 
....  to  shew  cause  : — 

1.  Why  a  decree  of  judicial  separation  from  bed  and  board  between 
the  said  plaintiff  and  the  said  defendant  shall  not  be  granted  to  the 
I^intiff  by  reason  of  the  cruelty  of  the  defendant  in  that  he  did,  at  various 
times  during  the  year  . .  . .,  beat  her,  kick  her,  threaten  to  shoot  her,  spit 
on  her,  and  lock  her  up. 

2.  Why,  owing  to  the  drunken  habits  of  the  defendant  and  his  cruelty 
to,  and  neglect  of,  the  children,  the  plaintiff  shall  not  be  declared  entitled 
to  the  care  and  custody  of  the  minor  children  of  the  said  marriage. 

3.  Why,  during  the  separation  to  be  decreed  the  said  defendant  shall 
not  be  compelled  properly  and  suitably  to  support  and  maintain  the 
plaintiff  and  the  children,  and  to  pay  for  the  education  of  the  latter ;  and 

4.  Why  the  defendant  shall  not  be  declared  to  have  forfeited  all 
benefit  to  the  usufruct,  arising  out  of  a  certain  fund  settled  by  the  ante- 
nuptial contract  between  them,  which  he  was  to  draw  during  the  marriage. 

As  it  is  said,  &c. 
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MAIiICIOUS  BSBEBTIOir.  AJSTD  BJCSTTFUTIOir  OF 

coirjuaAii  BiaHTa 

Desertion  is  one  of  the  causes  for  which  a  divorce  may  be 
granted^  Though  not  authoritatively  allowed  by  the  Mosaic 
law,  yet  it  appears  to  have  been  in  certain  cases  in  the  later 
period  of  Hebrew  History ;  ^  and  though  specially  prohibited 
in  the  beginning  of  the  Christian  era,  was  afterwards  to  some 
extent  countenanced  in  the  days  of  St  Paul ; '  and  from  the 
latter  period  it  may  be  said  to  have  been  recognised  and 
acted  upon  in  almost  all  countries  as  a  good  ground  of  divorce. 

WAen  the  practice  actually  began  in  Holland  is  not 
certain,  but  on  the  20th  June,  1650,  divorce  for  malicious 
desertion  was  granted  in  the  case  of  Comelis  van  Oudtshoom 
and  Catharina  Scheek,  which  seems  to  have  been  the  first 
case  reported,  so  far  as  internal  evidence  goes/  In  the  latter 
Consultation  (there  are  two  of  the  same  number)  is  an 
elaborate  opinion  of,  or  essay  by,  some  clergymen  on  the 
subject,  which  is  worth  perusing  as  shewing  the  historical 
sources  from  which  their  information  is  derived,  and  upon 
which  their  conclusions  are  founded. 

In  order,  however,  to  remove  any  doubt  on  the  subject, 
the  question  was  set  at  rest  five  years  thereafter  by  the 
publication  of  the  Placaat  of  the  i8th  March,  1656,^  the 
91st  section  of  which  is  as  follows,  and  which  is  still  the 
foundation  of  our  law : — 

"  Anyone  who  frivolously  or  maliciously  leaves  his  spouse,  or  who  oq 
any  intolerable  grounds  withdraws  himself  from  the  marriage  bond,  or 

'  See  Chapter  ^*  Divoree.^  *  Hoi.  Con.,  Vol.  5,  Cons.  46,  47 

'  Compare  MaL  II.,  and  w.  14-16,  and  48. 

and  the  Speaker's  Commentary  thereon.  *  G.P.B.,  Vol.  3,  p.  244$. 
•  I  Cor.  vii.  10-17. 
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goes  away  and  leaves  his  spouse,  with  the  intention  of  not  returning  to 
her  again,  leaves  the  innocent  party  free  to  re-marry.  And  when  the 
innocent  party  has  for  long  but  to  no  piu-pose  employed  every  means  to 
get  the  guilty  party  back,  he  may  complain  to  the  Judge  of  the  place 
where  he  resides,  who,  after  due  enquiry  and  being  satisfied  of  the 
desertion,  and  after  duly  summoning  the  deserter,  may  grant  leave  to 
the  innocent  party  to  re-marry,  and  shall,  moreover,  condemn  the 
deserting  party  to  banishment  from  the  country." 

No  sooner,  however,  was  this  Placaat  enacted  than  further 
doubts  arose,  not  so  much  as  to  what  it  contained  as  to  what 
was  left  unsaid,  or  what  might  be  implied.  For  instance,  the 
first  question  that  arose  was  whether  an  existing  marriage 
could  be  cancelled,  because  the  Placaat  only  says  that  the 
**  innocent  party  shall  be  allowed  to  re-marry."  However, 
the  Court  decided  that  it  could.^  Thus,  also,  not  a  word  is 
said  in  the  Placaat  as  to  whether  the  offending  party  might 
marry  again,  but  all  commentators  are  agreed  that  he 
might^  The  Placaat  says  that  the  deserting  party  shall  be 
**  banished  "  from  the  country.  "  Banishment "  was  frequently 
resorted  to  in  Holland.  It  was  specially  introduced  there  by 
the  Placaaten  of  the  i6th  December,  1595,  i6th  and  17th 
September,  1614,  ^9^^  i^^Y*  ^^7t  i^th  May  and  25th  June, 
1649,  1st  March,  1663,  15th  April,  1761,  26th  April,  1765, 
and  6th  May,  1785.  The  law  of  "banishment"  is  in  force 
with  us  also  though  it  is  not  practised  by  the  Civil  Courts  at 
the  present  day.  It  is  frequently  enforced,  however,  under 
Martial  Law.  In  Griqualand  West  a  few  years  ago  certain 
illicit  diamond  buyers  could  be  banished  from  that  territory, 
but  that  Proclamation  on  the  annexation  of  that  territory  to 
the  Cape  Colony  was  repealed. 

Though  the  Placaat  says  a  "  malicious  desertion,"  it  refers 
also  to  "the  intention  not  to  return."  Many  difierences  of 
opinion  therefore  arose  as  to  whether  the  desertion  must 
necessarily  be  malicious  ab  initio ;  or  whether  it  might  be 
inferred  from  the  fact  that  the  defendant  had  no  intention  of 
returning.  Some  writers  held  the  former,  while  others  main- 
tained the  latter,  view,  which  was  the  one  ultimately  adopted. 

'  Hoi.    Con.,    Vol.    5,    Con.    46;  '  See  the  Annotations  by  Boel  on 

Brouwer,  2,  18,  2;  Van  Zurck,  Codex      Loenins,  Con.  16. 
Batavns,  Tit.  "  Dcscrtie,"  §  30. 
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It  was  owing  to  this  difference  of  opinion  that  two  actions 
were  required :  the  first  was  for  restitution  of  conjugal 
rights ;  and  failing  a  compliance  therewith  by  the  defendant 
within  the  time  fixed  by  the  Court,  then  the  second  action 
was  begun  for  divorce,  by  reason  of  the  non-compliance 
with  the  order  in  the  first  action.  In  both  cases  the  proceed- 
ings had  to  be  preceded  by  a  petition  for  leave  to  sue,  in 
case  the  defendant  was  out  of  the  jurisdiction  ;  in  both  cases 
also,  whether  the  defendant  was  in  or  out  of  the  j  urisdiction, 
the  summonses  and  pleadings  and  evidence  were  necessary* 
In  both  cases  there  had  to  be  the  same  mode  of  service^ 
advertisements  and  proofs,  excepting  that  in  the  first  case 
the  marriage  had  to  be  proved,  which  was  not  necessary  in 
the  second  case ;  but  the  decree  in  the  first  case  had  to  be 
put  in,^  while  in  the  second  case  the  additional  evidence 
required  was  that  the  defendant  had  failed  to  return,  though 
every  effort  had  been  made  towards  that  object.^ 

But  though  the  law  of  malicious  desertion  has  not  been 
altered,  the  process  has  been  considerably  cheapened  and 
simplified  by  the  abolition  of  these  two  actions  by  the  371st 
Rule  of  Court,  which  enacts  that 

"  in  any  action  for  restitution  of  conjugal  rights  the  plaintiff  may  also 
claim  a  decree  for  divorce.  Upon  the  hearing  of  the  cause  the  Couxt 
may  order  the  restitution  of  conjugal  rights,  and  may  further  direct  the 
defendant  to  shew  cause  on  a  day  to  be  named  in  such  order,  not  being 
less  than  seven  days  after  the  day  fixed  for  compliance  with  the  order  of 
restitution,  why  a  decree  of  divorce  shall  not  be  granted.  If  upon  such 
return  day  it  shall  be  {Hroved  by  affidavit  or  otherwise  that  the  defendant 
has  failed  to  comply  with  the  order  for  restitution  of  conjugal  rights,  the 
Court  may  grant  a  decree  of  divorce,  or  make  such  order  as  to  it  may 
seem  meet.** 

Since  this  rule  the  practice  has  been  for  the  Court,  if 
satisfied  with  the  evidence  as  to  desertion,  to  grant  an  order 
for  the  defendant's  return  to  the  plaintiff  by  a  certain  day 
specified  in  the  order.  It  orders  also  the  service  or  publica- 
tion of  the  decree,  in  the  same  manner  as  the  summons  or 
edict  was  served  or  published,  unless  for  good  reasons  a 
different  mode  of  service  or  publication  of  the  decree  has 

*  Van  JBlerck  vs.  Van  BUrck^  i  M.,  *  Sec  Chapter  ''Edutal  CUatiou:'' 
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become  necessary  ;  with  an  intimation  that,  if  the  defendant 
<k)es  not  return  to  live  and  cohabit  with  the  plaintiff  by  the 
day  named,  then  on  proof  being  shewn  by  the  plaintiflf  by 
affidavit  or  otherwise  that  the  defendant  did  not  return  to 
him  by  the  day  named,  the  divorce  shall  thereupon  be 
granted  on  a  subsequent  day  also  named  in  the  order. 

In  this  order  to  return  by  a  day  named,  the  Court  can 
also  by  the  common  law  add  any  other  order  it  thinks  right 
in  such  cases  ;  for  instance,  as  to  forfeiture  of  the  community 
or  benefits  of  the  marriage,  or  as  to  the  custody  of  the 
children,  or  as  to  costs  of  the  action,  etc. 

The  action  for  restitution  of  conjugal  rights  must  be  to 
cjte  the  defendant  to  return  to,  and  live  and  cohabit  with,  his 
or  her  spouse.^  This  must  be  by  regular  action  and  cannot 
be  by  motion.*  The  accused  party  must  in  defence  show  a 
good  reason  why  he  or  she  will  not  return.  But  the  Court 
will  not  entertain  the  action  at  the  suit  of  a  non-resident  wife 
against  a  non-resident  husband  in  respect  of  a  marriage 
which  was  not  contracted  in  this  Colony.' 

The  deserting  party,  though  the  desertion  be  for  a  good 
reason,  cannot  bring  an  action  for  desertion.*  A  decree  for 
malicious  desertion  cannot  be  obtained  by  either  party  while 
a  deed  of  voluntary  separation  is  still  in  existence ;  *  nor 
while  a  decree  of  judicial  separation  is  still  in  force.*  The 
private  deed  must  first  be  cancelled  by  the  parties  ;  or  the 
judicial  decree  must  be  first  cancelled  by  the  Court ;  or 
the  parties  must  have  lived  and  cohabited  together  again, 
which  is  a  tacit  cancellation  of  both ;  after  which,  for  any 
fresh  offence  by  either,  the  other  has  his  or  her  usual  remedy. 
But  where  the  conditions  of  the  private  deed  had  been  broken 
by  both  parties,  who  regarded  it  as  a  nullity,  the  decree  for 
malicious  desertion  was  granted.* 

After  repeated  malicious  desertions  by  the  wife,  the 
husband  need  not  take  her  back  or  give  her  alimony.*    A 

•  Van  Alphen,  Vol.   2,  p.  4;  and  *  Truter  vs.  Truter^  decided  1875, 
Hoi.  Con.,  Vol.  4,  Con.  151.  not  reported. 

•  Van  BUrck  vs.  Van  Blerek^  i  M.,  •  Botha  vs.  Botha,  i  M.,  259. 
255.  •  Alcock  vs.  Alcock,  I  M.,  257. 

•  Whipp  vs.   Whipp,  5  C.  T.,  225 ;  ^  Gibson  vs.  Gibson,  2  E.D.C.,  280. 
Hosovwax  vs.  Kosemvax,  11  C.  T.,  10.          '  Hoi.  Con.,  Vol.  4,  Con.  229. 
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wife  is  not  entitled  to  the  profits  of  the  joint  estate  arising 
after  she  has  left  her  husband,  if  she  leave  him  without  a 
just  cause.^  By  our  law  the  duration  of  absence  between  the 
desertion  and  the  institution  of  legal  proceedings  is  not  a 
necessary  ingredient  in  an  action  for  restitution  of  conjugal 
rights  where  the  desertion  is  clearly  malicious.  In  the  case 
of  Mostert  vs.  Mostert^  the  decree  was  granted  where  the 
wife  had  been  absent  only  six  days  before  the  issue  of  the 
summons.  No  time  is  thus  fixed  in  law ;  all  that  is  required 
is  that  the  Court  must  be  satisfied  that,  where  the  time  is 
shorty  there  is  clear  evidence  of  immediate  and  determined 
desertion,  and  evidence  also  that  the  defendant  said  or  wrote> 
or  otherwise  implied,  that  he  or  she  would  not  return  to  live 
and  cohabit  with  the  other.^ 

In  Scotland  the  innocent  party  must  wait  four  years  before 
he  or  she  can  institute  an  action  for  desertion/  But  in 
England  the  mere  desertion  on  the  part  of  either  spouse  is 
no  ground  for  divorce,  however  long  continued,  though  it  is 
a  ground  for  judicial  separation  ;  but  in  the  case  of  a 
husband,  if  his  desertion  be  for  two  years  without  reasonable 
cause  and  accompanied  by  adultery,  it  is  a  ground  for 
divorce.* 

There  is,  however,  in  no  case  to  be  collusion  between  the 
parties,  the  one  to  pretend  to  desert  or  be  absent,  so  as  to 
enable  the  other  to  sue  for  desertion  ;  if  collusion  be  proved, 
or  can  be  reasonably  inferred  from  the  conduct  of  the  parties, 
then  the  decree  cannot  be  granted. 

The  decree  for  restitution  of  conjugal  rights  is  the  only 
one  of  its  order  which  the  Court  cannot  enforce  by  a  personal 
attachment  for  contempt  A  few  years  ago  the  attempt  was 
made  in  England,  but  the  Act  was  repealed  the  next  Session. 
Of  course,  any  part  of  the  order,  other  than  the  part  calling 
upon  the  defendant  to  return  by  a  certain  day,  can  be  so 
enforced.* 

What,  in  general,  constitutes  malicious  desertion  has  been 

*  Sande,  2,  5,  7.  *  The  Scotch  Statute  of  1573,  c.  55. 
'28.,  128.                                                   *  Browne    on    Divorce   and  Matri- 

*  Loenins,  16 ;  Cos  over  de  Boedel-      inonial  Causes,  pp.  45-54. 
menging,  p.  246,  |§  14  and  15  ;  Brou-  *  See  Chapter  ^*  Contempt  of  Court. ^^ 
wer,  2,  18,  2 ;  Lybrecht,  I,  12,  13. 
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decided  with  us  in  the  following  reported  cases :— («)  There 
must  be  proof  that  the  one  deserted  against  the  will  of,  and 
refused  to  return  to,  and  cohabit  with,  the  other.*  {b)  .There 
must  be  no  lawful  or  just  cause  for  the  desertion.^  Ill-treat- 
ment or  continued  drunkenness  would  be  a  just  cause  for 
desertion.*  {c)  The  evidence  of  desertion  must  be  clear ;  thus 
where  it  was  doubtful  whether  the  wife  left  with  or  without 
the  consent  of  her  husband,  he  did  not  get  his  decree.^  But 
this  doctrine  has  of  late  years  been  considerably  modified, 
and  the  question  is  now  largely  confined  to  the  non-return. 
{d)  Refusing  without  just  cause  to  accompany  her  husband 
to  his  domicile  or  place  of  abode.^  {e)  Though  it  is  admitted 
by  a  plaintifT  that  the  object  of  asking  for  a  restitution  of 
conjugal  rights  is  really  with  a  view  to  obtaining  the  divorce, 
it  is  no  ground  for  refusing  the  decree  of  restitution.*  But  if 
the  plaintiff  admits  that  even  if  the  defendant  were  willing  to 
return  to  him  he  would  not  take  her  back,  he  is  not  entitled 
to  his  decree.* 

Besides  these,  there  are  various  other  grounds,  by  our 
law,  that  constitute  malicious  desertion ;  for  instance  {a)  by 
becoming  a  monk  or  nun,  if  there  is  proof  of  no  intention  of 
returning.*  {b)  When  either  spouse  obstinately  refuses  the 
other  the  privileges  of  the  marriage,  and  remains  therein 
obstinate  and  determined,  it  is  also  a  direct  cause  for  divorce.* 
(c)  Where  the  spouses  were  both  Roman  Catholics,  but  after 
marriage  the  husband  embraced  the  Reformed  religion,  and, 
being  afraid  of  an  Inquisition,  fled,  begging  his  wife  to 
accompany  him,  and  promising  never  to  speak  to  her  upon 
controversial  points  of  religion ;  as  she  refused  to  accom- 
pany him,  the  Court  dissolved  the  marriage  by  reason  of 
desertion.^* 

^  Campbell  vs.  Campbell^  i  M.,  2$2 ;  and  re  Miller^  3  S.,  227. 

and  Reeves  vs.  Reeves^  Ibid,  244 ;  Hoi.  *  Heathershaw  vs.   ffeathershaw^    I 

Con.,  Vol.  4,  Con.  151.  R.,  186;  Gibbonvs,  Gibbon^  2  E.D.C., 

*  Mackw  vs.  MackWy  i   M.,   256,  280. 

and  Mulder  vs.  Mulder^  Ibid,    244 ;  '  Corbeau  vs.  Corbeau^  2  C.  T.,  208. 

Le  Roex  vs.  Le  Roex^  2  S.,  13.  '  Lybrecht,  Vol.  I,  Chap.  12,  §  13. 

'  Goldrworthy  vs.    Goldsworthy^   10  *  Cos.     over     de     Boeilelmenging, 

J.,   139;    Lawrence  vs.   Lawrence,  5  p.  248,  §  17. 

C.  T.,  133.  "  HoL  Con.,  Vol.  S,  Cons.  46  and 

*  Gaugh  vs.  Gaugkf  i  M.,  257.  following. 
'  Le  Roex  vs.  Le  Roex^  i  M.,  255  ; 
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But  apart  from  the  grounds  here  given  as  constituting 
malicious  desertion,  it  may  also  be  implied  from  the  general 
conduqt  of  the  defendant  Thus  in  the  case  of  Kohler  vs. 
Kohler}  it  was  proved  at  the  trial  that  the  defendant  left  the 
Colony,  with  the  knowledge  and  consent  of  his  wife,  to  benefit 
himself.  For  a  couple  of  years  he  regularly  corresponded 
with  her  from  England  and  America,  but  afterwards  ceased  ; 
her  letters  were  no  longer  answered,  and  she  could  find  no 
trace  of  him.  She  then  sued  him  for  malicious  desertion,  and 
the  Court  ordered  the  edict  to  be  served  at  the  place  where 
his  last  letter  to  her  was  dated  from,  in  America.  He  could 
not  be  found,  and  did  not  appear ;  whereupon  the  order  for 
restitution  was  decreed,  which  was  also  served  at  the  same 
place  as  the  edict.  On  his  failing  to  comply  with  the  order 
the  divorce  was  granted.  Strange  to  add  that,  within  two 
hours  after  she  had  obtained  the  final  decree  for  divorce,  he 
turned  up  on  his  way  from  England  to  Australia,  and  landed 
only,  as  he  said,  out  of  curiosity  "  to  see  whether  she  were 
married  again."  But  she  refused  to  see  him,  and  he  left  that 
same  night  for  Australia. 

On  a  comparison  of  the  references  as  to  cases  decided 
in  this  Chapter,  with  the  opinions  of  the  various  writers 
on  this  subject,  it  will  be  seen  how  each  writer  and  each 
decision  has  added  something  new  to  the  former,  and  how 
new  points  have  been  adopted  and  hardened  into  law,  as 
it  now  is,  by  custom  ;  and  how  gradually  the  said  Placaat 
received  a  more  and  more  liberal  interpretation  by  the 
decisions  and  practice  of  the  Courts,  as  the  knowledge  of 
human  nature  became  more  extended. 

Simple  absence  does  not  constitute  desertion,  though  the 
period  be  a  long  one  ;  the  defendant  may  be  able  to  give  a 
satisfactory  explanation  of  the  cause  of  his  absence  and  why 
he  cannot  at  the  time  return.  Of  course,  the  Court  must  be 
satisfied  as  to  his  inability  to  return  then  or  within  a  reason- 
able time ;  he  might  be  absent  either  on  his  own  business, 
or  in  the  service  of  the  State  as  a  soldier  or  sailor.  Again, 
a  person  might  have  left  home  for  a  lawful  cause,  and  if  he 
had  not  been  heard  of  for  five  years,  the  innocent  spouse 

*  l)ecided  in  1877,  not  reported. 
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might  many  again  with  leave  of  the  Court.^  From  the  earliest 
times  all  writers  are  agreed  that  this  section  of  the  Placaat 
does  not  cancel  the  marriage  ;  and  that  the  party  re-marrying 
does  so  at  the  risk  of  the  absent  spouse  turning  up,  and  must 
live  again  with  that  spouse,  if  he  or  she  should  claim  it ;  failing 
which,  he  or  she  can  institute  an  action  for  divorce  by  reason 
of  adultery ;  but  the  children  of  the  marriage,  which  had  been 
contracted  in  good  faith,  would  be  legitimate.'  By  the  law 
of  England  unknown  absence  for  seven  years  entitles  the 
innocent  party  to  re-marry,  which  re-marriage,  however,  is  no 
ground  for  a  charge  of  adultery.' 

I  know  of  no  case  in  this  Colony  where  leave  to  re-marry 
was  granted  owing  to  unknown  long  absence.  On  the  contrary, 
in  one  such  case  it  was  refused  ;  ^  and  in  practice  I  have  always 
preferred  to  sue  for  malicious  desertion,  for  if  this  decree  is 
obtained,  it  is  of  some  advantage  to  the  innocent  spouse,  as  it 
cancels  the  marriage,  whereas  the  other  does  not.  Moreover, 
the  innocent  spouse,  especially  a  woman,  does  not  like  to  run 
the  risk  of  being  sued  for  adultery  on  the  return  of  the  former 
spouse ;  but  owing  to  the  custom  and  the  liberal  interpretation 
of  the  law  I  have  referred  to,  it  is  no  longer  absolutely  neces- 
sary to  prove  that  the  desertion  was  ab  initio  malicious.  The 
refusal  or  failure  to  return  can  also  be  construed  into  a 
malicious  intention  of  departure. 

The  action  for  restitution  of  conjugal  rights  is  after  all 
only  a  fictitious  preliminary  to  the  action  for  divorce  ;  no  one 
would  sue  a  malicious  deserter  to  return  if  the  object  was 
not  divorce.  The  divorce  may  not  necessarily  be  asked  with 
a  view  to  re-marriage ;  it  is  often  solely  to  be  freed  from  the 
debts  likely  to  be  contracted  by  the  other,  or  to  get  the  guilty 
party's  interest  or  benefit  in  the  joint  estate  forfeited  so  as 
to  have  a  free  disposal  of  the  whole  where  the  marriage  has 
been  in  community  of  property.  If  the  only  motive  were 
the  return  of  the  deserter,  there  are  other  social  means  and 
influences  to  be  used  for  that  purpose  instead  of  invoking  the 

^  §  90  of  the  said  Placaat.  Vol.  4,  Bk.  4,  Chap,  ii,  §  3 ;  see  also 

«  Van  Zurck,  Codex  Batavus,  Tit.  Chapter  "  Long  Absence:^ 

"  Huwelyk,"    %    29  ;    Van    Alphen,  *  Re  Booysen^   I   F.,   187,  and  see 

Vol.  2,  p.  589  ;  Van  der  KeesseU  64.  Chapter  ^*  Divorce.*'* 
*  Stephen's  Com.  Law  of  England, 
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aid  of  the  law.  It  is  for  these  reasons  that  I  cannot  under- 
stand  why  the  old  jurists  should  have  been  so  pertinacious  as 
to  proof  of  malicious  desertion  per  se.  The  tendency  of 
modem  decisions  is  rightly  to  look  not  to  one  isolated  act, 
or  the  act  of  desertion  by  itself,  but  to  take  **  all  the  circum- 
stances "  into  consideration,  and  to  deduce  therefrom,  if  it 
can  reasonably  be  done,  the  act  of  desertion.  Of  course,  if 
there  is  clear  evidence  of  the  refusal  of  the  party  to  return, 
it  is  an  act  of  desertion,  and  the  decree  must  be  granted  ;  so 
also  must  the  decree  be  granted  if  the  party  has  knowledge 
of  the  proceedings  against  him  and  enters  no  appearance  or 
does  not  obey  the  order  of  Court  to  return ;  but  suppose 
there  is  no  clear  proof  that  he  has  knowledge  of  the  pro- 
ceedings, then  the  Court  must  be  satisfied  from  the  evidence 
producedy  and  from  all  the  surrounding  circumstances  of  each 
particular  case,  that  the  party  s  conduct  amounts  to  a  desertion. 
It  is  a  matter  very  much  in  the  discretion  of  the  Court,  and 
in  judging  of  such  conduct  every  ingredient  should  be  taken 
into  consideration ;  such  as  the  pecuniary  means  and  social 
position  of  the  parties,  their  habits  and  customs,  the  primary 
cause  of  the  defendant's  absence,  under  what  circumstances 
he  or  she  left,  to  or  for  what  place,  to  a  great  distance  or 
close  by,  to  a  foreign  country  or  not,  to  a  civilised  country 
or  a  barbarous  or  sparsely  populated  one,  the  means  of 
communication,  the  cause  of  the  continued  absence,  the 
correspondence  or  not  between  the  parties,  the  contribution 
by  the  one  towards  the  other's  support ;  also  the  efforts  made 
by  either  to  induce  the  other  to  return,  or  by  a  husband  to 
induce  his  wife  to  follow  him,  or  the  means  adopted  or  steps 
taken  by  the  innocent  party  to  discover  the  whereabouts  of 
the  other,  the  unexplained  absence,  and  the  defendant's 
silence.  All  these,  I  say,  must  be  taken  into  consideration, 
and  if  they  point  to  the  possibility  of  the  defendants  non-intention 
or  non-likelihood  to  return  to  his  or  her  spouse,  and  live  and 
cohabit  together,  the  decree  for  divorce  must  be  granted.  But 
even  if  there  is  clear  proof  that  the  desertion  was  ab  initio 
malicious,  the  party  may  repent  it,  and  on  his  or  her  offering 
to  return,  whether  voluntarily  or  after  a  summons,  the  other 
party  must  take  him  or  her  back.     The  bare  offer  to  return 
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to  the  home  is,  however,  not  sufficient  There  must  be  an 
actual  return  and  a  complete  resumption  of  all  previous 
conjugal  rights  and  privileges  ;  otherwise  it  would  be  in  the 
power  of  the  offending  party  to  offer  to  return,  so  as  partly 
and  ostensibly  to  comply  with  the  order  of  Court,  but  in 
reality  in  order  to  prevent  the  other  from  getting  his  or  her 
divorce,  or  again,  having  returned,  to  abstain  from  or  refuse 
all  other  marital  privileges,  and  so  defeat  the  very  end  of 
marriage. 

As  in  the  case  of  adultery,  so  also  in  case  of  malicious 
desertion,  and  of  judicial  separation,  the  guilty  party  forfeits 
in  favour  of  the  innocent  all  benefits  derived  by  virtue  of  the 
marriage.^ 

Summons  for  divorce  by  reason  of  malicious  desertion. 

(Heading.) 

Command  A.6.  of ...  .  hereinafter  called  the  defendant,  that  within 
....  days  after  the  service  of  this  summons,  he  cause  an  appearance  to 
be  entered  in  our  Supreme  Court  of  our  said  Colony,  at  Cape  Town,  to 
answer  CD.  of .  .  •  .,  her  husband,  hereinafter  called  the  plaintiff,  in  an 
action  wherein  the  plaintiff  claims  : — 

1.  That,  by  reason  of  the  defendant's  unlawful  and  malicious  desertion 
since  the  ....  day  of ...  •  from  her  home  at .  .  .  .,  she  be  ordered  and 
condemned  forthwith  to  return  to,  live,  and  cohabit  with  him  as  her 
lawful  husband ;  and  on  her  failing  to  do  so  by  the  time  to  be  fixed  by 
this  Honourable  Court,  then  for  a  decree  of  divorce  by  reason  of  such 
malicious  desertion. 

{If  there  are  minor  children  of  the  marriage,  then  add  next  county 

2.  That  the  plaintiff  may  be  declared  entitled  to  the  custody  of  the 
minor  children  of  the  said  marriage. 

(If  the  parties  were  married  in  community  of  property,  then  add  the 
next  count.) 

3.  That,  by  reason  of  her  desertion,  as  aforesaid,  the  defendant  be 
declared  to  have  forfeited  her  half  share  in  the  community  of  property 
existing  between  them,  by  virtue  of  their  marriage  in  community. 

{Or;  if  married  out  of  community  of  property,  and  there  is  a  settle- 
ment  made  by  ante-nuptial  contract,  then,  instead  of  the  preceding  clause, 
put  the  following : — ) 

3.  That,  by  reason  of  the  desertion  aforesaid,  the  said  defendant  shew 
cause  why  {here  state  nature  of  the  benefit,  as  for  instance)  the  settlement 
of  the  life  policy  by  the  plaintiff  on  the  defendant  before  their  marriage 
by  the  ante-nuptial  contract  between  them  dated  the  ....  day  of ...  • 

*  Dawson  vs.  Dawson,  in  1892 ;  9  J.,  446  ;  2  C.  T.,  333  ;  Wessds  vs.  Wessels, 
U  S.  C,  465. 
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shall  not  be  set  aside,  and  the  defendant  declared  to  have  forfeited  all 
right  thereto,  and  the  plaintiff  be  declared  to  be  reinvested  with  all  his 
former  rights  therein. 
As  it  is  said  :  etc. 
Witness,  etc. 

(Note. — If  the  proceedings  have  to  be  by  ^^  edictal  citation^  then 
proceed  as  follows : — ) 

Petition  to  sue  by  edictal  citation  for  divorce  for  malicious  desertiofi,  etc, 

(Heading.) 

The  petition  of  CD.  of ...  . 
Humbly  sheweth  : — 

1.  That  your  petitioner  was  married  to  A.B.  at ....  on  the  ....  day 
of ....  in  community  of  property. 

2.  That  thereafter  they  lived  at .... ;  and  for  the  ....  years  they 
have  lived  in  this  town. 

3.  That  there  are  ....  children  of  the  said  marriage  aged  respectively 
....  years  ....  years  and  ....  years. 

4.  That  without  any  lawful  cause  or  excuse,  the  said  A.B.  maliciously 
deserted  her  home  on  or  about  the  ....  day  of  ...  .  last  past ;  and  is 
presumed  to  be  at  present  at . . . .,  beyond  the  jurisdiction  of  this  Honour- 
able Court. 

5.  That  your  petitioner  is  desirous  of  suing  his  said  wife  by  edictal 
citation  for  restitution  of  conjugal  rights  ;  and,  failing  her  return,  for 
divorce,  by  reason  of  her  malicious  desertion  as  aforesaid  ;  also  for  the 
custody  of  the  minor  children  of  the  said  marriage ;  and  for  a  forfeiture 
of  her  share  in  the  community  of  property  by  reason  of  her  said  desertion. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  will  be 
pleased  to  grant  an  order  allowing  him  to  sue  his  said  wife  by  edictal 
citation  for  restitution  of  conjugal  rights,  by  reason  of  her  said  malicious 
desertion ;  and,  on  her  failing  to  comply  with  your  Lordships'  order  to  be 
given  herein,  then  for  a  divorce  by  reason  of  such  desertion  and  failure 
to  return ;  also  for  the  custody  of  the  minor  children  of  the  marriage ; 
and  for  a  forfeiture  of  her  half  share  in  the  community  of  property ;  and 
further  that  your  Lordships  wiU  be  pleased  to  give  directions  as  to  the 
mode  of  serving  the  citation  and  all  the  other  necessary  processes ;  and 
fix  the  time  for  the  appearance  of  the  defendant  to  such  citation. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

{Affidavit  of  Verification,) 

(Note. — If  the  parties  were  married  out  of  community  of  property , 
and  there  was  a  settlement  on  the  wife,  then,  in  lieu  of  Clauses  i  and  5  of 
the  preuding  petition,  put  tfiese  clauses: — ) 

I.  That  your  petitioner  was  married  to  A.B.  at ....  on  the  ....  day 
of ...  .  out  of  community  of  property ;  and  that  by  the  ante-nuptial  con- 
tract executed  between  them,  and  passed  before  the  notary  public  .... 
on  the  ....  day  of  . . . .,  he  settled  upon  her  a  certain  life  policy,  effected. 
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on  his  life  in  the  office  of  the  S....A.,..M....  Life  Assurance 
Society,  for  the  sum  of  ;f  1,000  sterling. 

5.  That  your  petitioner  is  desirous  of  suing  his  said  wife  by  edictal 
citation  for  restitution  of  conjugal  rights ;  and,  failing  her  return,  for 
divorce,  by  reason  of  her  malicious  desertion  as  afpresaid ;  also  for  the 
custody  of  the  minor  children ;  and  for  a  forfeiture  of  the  benefits  under 
the  said  ante-nuptial  contract. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  allow  him  to  sue  the  said  A.B.  by  edictal  citation  for  restitution 
of  conjugal  rights  by  reason  of  her  said  malicious  desertion ;  and,  on  her 
failure  to  comply  with  your  Lordships'  order  to  be  given  herein,  then  for 
divorce  by  reason  of  such  desertion  and  failure  to  return ;  also  for  the 
custody  of  the  minor  children  of  the  said  marriage ;  and  further,  that  the 
said  A.B.  may  be  declared  to  have  forfeited  all  benefits  under  the  said 
ante-nuptial  contract ;  and  that  your  petitioner  may  be  declared  to  be 
reinvested  with  all  his  former  rights  in,  and  to,  the  said  life  policy ;  and 
further  also  that  your  Lordships  may  be  pleased  to  give  directions  as  to 
the  mode  of  serving  the  citation  and  all  other  necessary  processes,  and 
fix  the  time  for  the  appearance  of  the  defendant  to  such  citation. 


The  following  are  the  umal  order ,  edict,  intendit  and  notice. 

In  the  Supreme  Court,  &c. 

Cape  Town,  Wednesday  .... 

Between  G  ....  G ...  .  applicant, 
and  W  ....  G  ...  .         respondent. 

Upon  the  motion  of  Mr ,  of  counsel  for  applicant,  and  upon 

reading  the  petition  and  affidavit  of  the  applicant, 

It  is  ordered 

That  she  be  at  liberty  to  sue  respondent,  her  husband,  for  restitution 
of  conjugal  rights,  failing  which,  for  dissolution  of  their  said  marriage,  by 
edictal  citation  .  .  .  .,  returnable  on  the  ....  day  of  .  .  .  .,  and  to  serve 
the  intendit  at  the  same  time  :  personal  service  to  be  made,  if  possible, 
failing  which^  one  publication  in  the  ....  newspaper,  in  addition  to  the 
txsual  publication  in  the  Government  Gazette, 

By  order  of  the  Court. 

(Signed)        

Registrar. 

Citation  by  edict. 

(See  note  to  forms  in  Chapter  "  Edictal  Citations.") 

(Heading.) 

That  whereas  G  ....  G  ...  .  (bom  .  .  .  .)  of .  .  .  .  Cape  Colony, 
did  on  the  ...  •  day  of  ...  .  petition  this  Honourable  Court  for  leave 
to  sue  by  edict  her  husband  W  ....  G  ...  .,  lately  of  the  Cape  Colony, 
but  last  heard  of  at  Bloemfontein,  Orange  Free  State,  for  restitution  of 
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conjugal  rights ;  and,  on  failure  thereof,  for  a  decree  of  divorce  by  reason 
of  his  malicious  desertion  and  for  custody  of  the  minor  children  : 

Now  thb  Court  having  taken  the  prayer  of  the  said  G.G.  into  con- 
sideration, and  granted  the  same  accordingly,  by  these  presents  doth 
summon  the  said  W.G.,  lately  of  Cape  Town,  to  appear  before  the  said 
Supreme  Court  on  the  ....  day  of  ....  at  lo  o'clock  in  the  forenoon, 
either  in  person  or  by  proxy,  to  shew  cause  (if  any)  why  he  shall  not  be 
ordered  to  return  to,  and  live  and  cohabit  with,  the  applicant  as  his 
wife ;  or  otherwise,  why  a  decree  of  divorce  shall  not  be  granted  by 
reason  of  his  wilful  and  malicious  desertion  of  her ;  and  why  she  shall 
not  have  the  custody  of  the  children  of  the  said  marriage. 

(Note. — If  there  is  to  be  a  forfeiture  of  the  community  of  Property  or  of 
a  benefit  under  an  ante-nuptial  contract^  then  insert  here  a  clause  similar 
to  one  in  preceding  summons.) 

Thus  done  and  granted  in  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope  at  Cape  Town  on  the  ....  day  of  ...  . 

(Signed)        

Registrar  of  the  Supreme  Court. 
(Signed)        

Attorneys  for  the  plaintiff  and  petitioner, 

....  Cape  Town. 


In  the  Supreme  Court,  &c. 

Between  G  ....  G  ...  .  (bom  ....),  plaintiff, 
and  W  ....  G  ...  .,  defendant. 

Plaintiff's  Intendit. 

W  ....  G  ...  .,  the  defendant,  has  been  summoned  by  the  edictal 
citation  of  this  Honourable  Court,  to  answer  G  • . . .  G  . . .  .,the  plaintiff, 
in  an  action  for  the  restitution  of  conjugal  rights ;  or,  if  need  be,  for 
divorce,  by  reason  of  the  defendant's  malicious  desertion  :  wherefore  the 
plaintiff  says : — 

1.  She  and  the  defendant  were  married  at  the  cathedral  in  .  .  .  ., 
England,  on  the  ....  day  of .  .  . .,  and  the  said  marriage  is  of  full  leg^ 
force  and  effect. 

(Note. — If  the  marriage  was  in  commtmity  of  property,  then  alter  the 
clause  as  follows : — ) 

....  were  married  in  Cape  Town  in  community  of  property  on 
the,  &c.  &c. 

{If  married  out  of  community,  then  say : — ) 

....  were  married  in  .  .  .  .,  Cape  Town,  without  conununity  of 
property,  on  the  &c.  as  appears  by  the  ante-nuptial  contract  between 
them  bearing  date  the  ....  day  of  •  .  .  .,  and  hereto  annexed,  and  by 
which  the  life  policy  therein  mentioned  was  settled  on  the  defendant. 

2.  That  there  are  two  children  alive  of  the  marriage,  both  girls,  aged 
respectively  lo  and  6  years. 
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3.  In  or  about  the  month  of  ...  .  the  defendant  maliciously  deserted 
the  plaintiff,  and  has  not  returned  to  her;  and  has  refused,  and  still 
refuses,  to  contribute  anything  towards  the  support  of  the  plaintiff  and 
her  said  children. 

The  plaintiff  claims  : — 

(fl)  A  decree  of  restitution  of  conjugal  rights  ordering  the  defendant 
to  return  and  cohabit  with,  and  support,  the  said  plaintiff : 

ifi)  In  de&ult  of  compliance  with  the  said  decree,  the  plaintiff  claims 
a  decree  of  divorce,  dissolving  the  said  marriage  between  herself  and  the 
defendant : 

{c)  The  custody  of  the  said  children  : 

(Note. — 1/ there  is  to  be  a  forfeiture  of  the  community  of  property^  or 
of  a  benefit  under  an  ante^nufitial  contract^  then  add — 

"  That  the  defendant  may  be  declared  to  have  forfeited  all  benefits 
under  the  marriage  in  community  of  property  {or)  That  the  defendant 
may  be  declared  to  have  forfeited  all  benefits  under  the  said  ante-nuptial 
contract.") 

{d)  Such  alternative  relief  as  to  this  Honourable  Court  may  seem 
meet,  with  costs. 


Plaintiffs  CounseL 


Plaintiffs  Attorneys, 
....  Cape  Town. 


To  W  .  .  .  .  G  .  .  .  .,  the  above-named  defendant. 

Take  notice  that  you  are  required  to  plead,  answer,  except,  or  make 
claim  in  reconvention,  to  the  above  declaration  by  the  ....  day  of  • . . . 
next;  failing  which  this  cause  will  be  set  down  for  trial  for  default  of 
appearance  and  plea  for  Thursday  the  ....  day  of  ...  . 

Dated  at  Cape  Town  this  ....  day  of  ...  . 

Plaintiffs  Attorneys. 


(Note. — On  the  case  being  called^  an  affidavit  should  be  filed  sMing 

what  efforts  have  been  made  to  serve  the  defendant  personally^  for 

instance: — ) 

(Heading.) 

I,  A.B.,  of  .  .  .  .,  make  oath  and  say : 

1.  That  I  was  employed  by  the  plaintiffs  attorneys  to  serve  the  edict 
in  this  case  on  the  ddfendant — ^personally,  if  possible. 

2.  That  I  have  made  enquiries  of  different  people,  who  were  likely  to 
be  able  to  give  some  information  as  to  the  defendant's  whereabouts  ;  but 
failed  to  gain  any ;  and  that  I  have  also  otherwise  made  all  reasonable  and 
proper  efforts  to  serve  the  defendant  personally,  but  failed  to  find  him. 

{Or:— give  any  satisfactory  reasons  why  edict  could  not  be  served 
personally,) 

Sworn  at  .  .  .  .,  etc« 
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(Note. — On  the  return  day  vientioned  in  the  preceding  notice^  the 
plaintiff  must  give  evidence  as  to  the  marriage  and  the  desertion;  where- 
upon the  following  form  of  order  is  usually  granted^  and  published  as 
directed  in  the  same  manner  as  the  edict  and  interdict  were,) 

Records  in  civil  cases 
in  the  Supreme  Court 
of  the  Colony  of  the 

Cape  of  Good  Hope. 

Between  G  ....  G ...  .,  (bom  ....)>  plaintiff. 

And  W  ....  G  ...  .,  defendant. 

Be  it  remembered  that  W  ....  G  ...  .,  the  defendant  in  the  above- 
named  suit,  was  summoned  to  answer  his  wife  G ....  G ...  .  (born 
....),  the  plaintiff  in  the  said  suit,  by  edictal  citation,  in  an  action  for 
restitution  of  conjugal  rights ;  foiling  which,  for  a  decree  dissolving  the 
said  marriage,  and  declaring  the  plaintiff  entitled  to  the  custody  of  the 
children  of  the  marriage. 

And  be  it  further  remembered  that  on  Thursday  the  ....  day  of 
....  before  the  said  Supreme  Court,  came  the  said  plaintiff,  her  counsel, 
attorneys  and  witnesses  ;  and  the  said  defendant  made  default,  and  there- 
upon having  heard  counsel  for  plaintiff,  and  the  evidence  adduced. 

The  Court  grants  judgment  to  plaintiff  for  a  decree  of  restitution  of 
conjugal  rights  with  costs  :  defendant  to  return  to,  or  to  receive,  plaintiff 
on  or  before  the  ....  of ... .  next ;  failing  which,  to  shew  cause,  if  any, 
on  the  last  day  of  next  term  (. . . .  day  of . . . .),  why  a  decree  shall  not  be 
granted,  with  costs,  dissolving  the  said  marriage,  and  declaring  plaintiff 
entitled  to  the  custody  of  her  children  by  the  defendant :  rule  to  be 
served  personally,  if  possible,  failing  which,  one  publication  in  the  .... 
newspaper. 

By  the  Court 


Registrar. 


To  W  ....  G  ...  ., 

The  above  defendant. 

Sir, — ^Take  notice  that  if  you  fail  to  comply  with  the  above  order  of 
Court,  final  judgment  will  be  prayed  against  you  on  the  ....  day  of ... . 


Plaintiffs  Attorneys. 
Cape  Town (date). 

(Note. — If  by  the  day  fixed  by  the  Court  in  the  foregoing  order  for 
the  defendant  to  return,  he  or  she  did  not  do  so,  then  proof  should  be 
adduced  by  the  plaintiff  **by  affidavit  or  otherwise  "  {Rule  371)  that  the 
defendant  has  not  returned.  The  Court  has  generally  been  satisfied  with 
an  affidavit  to  that  effect^ 
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Affidavit  of  non-return^ 
(Heading.) 

I,  G .  «  .  .  G .  .  .  .,  of .  .  .  .  the  above  plaintiff,  make  oath  and  say 
that  the  defendant  has  not  returned  to  me,  neither  by  the  day  fixed  by 
this  Honourable  Court  in  the  order  hereunto  annexed,  nor  since.* 

Sworn  at, ...  .  etc. 


Citation  and  iniendit  where  there  is  no  property  and  are  no  children. 

Citation  by  edict. 
(See  note  to  forms  in  Edictal  Citations.) 

(Heading.) 

That  whereas  A.  S.  (bom  .  .  .  •)»  of  Cape  Town,  did  on  the  ...  •  day 
of  .  .  .  .,  petition  this  Honourable  Court  for  leave  to  sue  by  edict  her 
husband,  J.  C.  S.,  a  fitter,  lately  of  Cape  Town,  but  whose  present  where- 
abouts is  unknown,  for  restitution  of  conjugal  rights ;  and,  on  £siilure  to 
comply  with  that,  then  lor  a  dissolution  of  the  bonds  of  marriage  by 
reason  of  his  malicious  desertion  : 

Now  this  Court,  having  taken  the  prayer  of  the  said  A.  S.  into 
consideration,  and  granted  the  same  accordingly,  by  these  presents  doth 
summon  the  said  J.  C.  S.,  now  or  lately  of  Cape  Town,  to  appear  before 
the  said  Supreme  Court  on  the  ...  •  day  of ....  at  10  o'clock  in  the 
forenoon,  either  in  person  or  by  proxy,  to  shew  cause  (if  any)  why,  by 
reason  of  his  unlawful  and  malicious  desertion  as  aforesaid,  he  shall  not 
be  ordered  to  return  to,  and  live  and  cohabit,  with  his  said  wife ;  and,  on 
failure  so  to  do,  why  the  bonds  of  marriage  subsisting  between  them 
shall  not  be  dissolved. 

Thus  done  and  granted  in  the  Supreme  Court  of  the  said  Colony  at 
Cape  Town  on  the  ....  day  of .  .  .  « 

(Signed). 

Registrar  of  the  Supreme  Court 


Plaintiffs  Attorneys, 
....  Cape  Town. 


In  the  Supreme  Court,  etc. 

Between  A  .  .  .  .  S  .  .  .  .,  plaintiff,  and  J  ....  C  ....  S  ...  ., 
defendant. 

PlaintifTs  Intendit. 

1.  J.  C.  S.,  the  above  defendant,  has  been  summoned,  by  edictal 
citation  of  this  Honourable  Court,  to  appear  on  the  ...  .  day  of ....  to 
answer  his  wife,  A.  S.,  the  above  plaintiff,  in  an  action  for  the  restitution 
of  conjugal  rights,  and,  in  default  thereof,  a  decree  for  divorce  on  the 
ground  of  unlawful  and  malicious  desertion. 

2.  The  plaintiff  and  the  defendant  were  married  on  the  ....  day 
of .  .  .  .,  at  Cape  Town,  which  marriage  still  subsists. 

2  K 
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3,  In  the  year  ....  the  defendant  unlawfully  and  maliciously  deserted 
the  said  plaintiff  a!nd  still  is  absent  from  her. 

Wherefore  the  plaintiff  prays 

(^i)  That  her  said  husband  may  be  ordered  to  return  to,  live  and 
cohabit,  with  her,  and,  in  default  thereoi^  a  decree  dissolving  the  said 
marriage. 

(b)  Such  alternative  relief  as  to  this  Honourable  Court  may  seem 
meet. 


PlaintifTs  Counsel. 


Plaintiff's  Attorneys, 
•  .  .  •  Cape  Town. 


To  J.C.S., 

the  above-named  defendant. 

Take  notice  that  you  are  required  to  plead,  answer,  except,  or  make 
claim  in  reconvention,  to  the  above  declaration  by  the  ....  day  of .  •  •  • 
next :  failing  which  this  case  will  be  set  down  for  trial  for  default  of 
appearance  and  pleas  for  •  •  •  •  the  .  •  .  .  day  of  •  •  •  . 


PlaintifTs  Attorneys, 
•  •  «  .,  Cape  Town. 
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DIVOBCB. 

Though  marriage,  in  its  original  institution,  was  regarded  as 
indissoluble,^  yet,  in  course  of  time,  divorce  became  customary, 
as  there  was  no  special  prohibition  against  it  in  the  Mosaic 
law ;  and  we  have  it  on  the  testimony  of  Christ  that  Moses 
allowed  them  (the  Israelites)  a  divorce  because  of  the 
hardness  of  their  hearts,  ''but  from  the  beginning  it  vras 
not  so."  * 

All  the  causes  for  which  divorce  was  granted  under 
the  Mosaic  law  are  not  assigned.  We  read,  however,  in 
Deuteronomy  ^  that  a  husband  finding  some  uncleanness  in  his 
wife  can  ''  write  her  a  bill  of  divorcement,  and  give  it  in  her 
hand,  and  send  her  out  of  his  house."  Also  that  a  husband 
could  divorce  his  wife  if  he  hated  her.* 

But  we  have  it  from  ancient  history  that  divorces  were 
sometimes  granted  for  the  merest  caprice,  and  that  the  most 
trifling  reasons  were  sufficient  It  would  seem  that  at  first 
the  husbands  only  could  get  a  divorce,  but  that  the  wives 
could  not  This  privilege  was  afterwards  extended  to  the 
wives  also,  and  the  first  instance  recorded  of  a  wife  obtaining 
a  divorce  was  that  of  Salome,  the  sister  of  Herod." 

There  were,  however,  some  causes  in  the  Mosaic  period 
for  which  a  husband  could  not  obtain  a  divorce. 

{fi)  If  he  had  falsely  accused  his  wife  of  not  being  a 
virgin.* 

'  Gen.  ».,  24 ;  and  Matt,  xix.,  5.  ^  Ibid,  3. 

*  Matt,  xix.,    8 ;   Mark  x.,   1-12 ;  •  Josephus'  Antiquities,  Vol.  xv.,  7, 

I  Cor.  Tii.  §  10. 

»  xxiv.,  I.  •  Dcut.  xxii.,  13-21. 
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(b)  If  he  had  seduced  a  Virgin,  not  betrothed,  whom  he 
was  in  consequence  bound  to  marry.* 

In  Athens  and  Sparta  a  husband  might  sue  his  wife  for 
divorce  if  she  bore  him  no  issue ;  or  he  might  divorce  her 
without  giving  any  reason,  and  without  ceremony,  by  simply, 
in  the  presence  of  witnesses,  sending  her  out  of  the  house  ;  or 
the  spouses  might  call  upon  each  other  mutually  to  agree  to 
a  divorce. 

Under  the  Roman  law,  as  under  the  Mosaic  law,  the 
privilege  of  divorce  was  at  first  allowed  to  the  husband  only, 
and  sometimes  on  the  most  frivolous  pretext.  Thus  Spurius 
Carvilius  Ruga,  B.C  234,  divorced  his  wife  on  the  ground  of 
barrenness. 

Cneius  Pompeius  divorced  his  wife,  Mucia,  for  alleged 
adultery.  Cicero  divorced  his  wife,  Terentia,  by  letter, 
without  assigning  any  cause,  after  having  lived  with  her  for 
thirty  years.  Cato,  the  younger,  divorced  his  wife,  Marcia, 
that  his  friend  Hortensius  might  marry  her  to  have  children 
by  her. 

The  first  instance  of  a  wife  under  the  Roman  law  seeking 
divorce  from  her  husband  is  mentioned  by  Cicero,  viz. :  that 
of  Paula  Valeria,  who  served  her  husband  with  notice  of 
divorce  on  his  return  from  his  Province,  but  assigned  no 
cause  for  it. 

The  Emperor  Justinian  restricted  the  power  of  divorce  in 
certain  cases,  and  allowed  no  divorce  by  consent,  unless  the 
parties  were  thenceforth  to  live  in  a  monastery. 

We  see  thus  how  from  time  to  time  facilities  for  divorce 
were  allowed  in  ancient  days,  when  husbands  regarded  their 
wives  as  no  better  than  pieces  of  furniture,  to  be  dealt  with  as 
they  pleased,  or  to  be  disposed  of  at  their  leisure.  Gradually, 
however,  the  claims  of  the  wives  came  to  be  recognised,  but 
while  they  had  to  assign  a  cause  for  a  divorce,  the  husbands 
still  retained  the  sole  right  of  claiming  a  divorce  without 
assigning  any  cause  whatever,  and  when  they  did,  it  was 
often  for  causes  of  the  shallowest  kind,  and  on  the  most 
frivolous  grounds ;  thus  a  husband  could  divorce  his  wife  if 
she  did   not   cook  his  dinner   to   his   liking,  and  Josephus 

^  Deut.  xxii.,  28  and  29^ 


DIVORCE.  501 

himself  divorced  his  wife,  the  mother  of  his  three  children, 
for  "not  liking  her  ways."^  If  Mrs.  Caudle  had  lived  in 
those  days  she  would  not  have  remained  married  a  week,  for 
her  husband  would  most  assuredly  have  divorced  her  at  once 
for  her  habit  of  grumbling  and  constantly  nagging !  But  then 
we  should  not  have  had  her  ^  Curtain  Lectures  " ! 

But  all  these  facilities  and  trivial  causes  of  divorce  were 
done  away  with  by  Christ,  who  altered  the  law  and  restricted 
the  grounds  of  divorce  to  the  single  instance  of  adultery ;  * 
and  St  Paul  afterwards  added  "  Desertion."  ^ 

These  two  causes  of  divorce,  "  Adultery  "  and  ^'  Malicious 
Desertion,"  have  been  almost  universally  adopted  as  the 
usual  grounds  of  divorce,  and  have  so  been  by  statute 
declared  in  Holland,^  though  by  the  Canon  and  the  Dutch 
law,  by  custom  and  practice,  a  few  others  have  been  added, 
viz. : — 

*'  Commission  of  an  unnatural  crime,"  such  as  sodomy  or 
bestiality. 

**  Perpetual  Imprisonment ; " 

"  Long  Absence ; "  and 

''  Refusal  of  the  Marital  Privileges  ; "  all  of  which  are  in 
force  with  us  also. 

There  are  also  grounds  for  which  a  divorce  may  be 
granted,  not  for  a  post-nuptial  offence,  but  for  a  cause 
antecedent  to  the  marriage,  and  in  which  the  action  is  not  to 
set  aside  a  Iq^  marriage,  but  to  repudiate  a  marriage,  and  to 
hsCve  it  declared  that  there  never  was  a  legal  marris^^e,  and 
that  thus  the  alleged  marriage  was  void  ab  initio^  viz. : — 
(i)  Impotency,  as  in  eunuchs,  or  castrated  persons,  or  from 
whatever  other  cause ;  (2)  Ignorance  of  previous  stuprum  ; 
and  (3)  Insanity.     These  also  are  in  force  with  us. 

Of  course,  Death,  the  natural  period  of  dissolution,  dis- 
solves a  marriage,  and  it  is  for  this  reason  that  "perpetual 
imprisonment"  being  regarded  as  a  kind  of  ''civil  death," 
is  a  cause  for  a  dissolution  of  the  marriage.  In  another 
Chapter  I   have  treated  of  ^^  Malicious  Desertion^     I  shall 

'  See  last  cbapter  of  his  life.  tion,^^ 

*  Matt  V.  32,  and  xix.  9.  *  See  the  Placaaten  quoted  in  this 

'  I  Cor.  vii. ;  see  also  Grotius,  i,  5,  Chapter,    and    in    the    Chapter    on 

18;   and  Chapter  '' MaUchus  Deser-  '' Malicious  Deserium J' 
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now  take  the  grounds  for  divorce  and  repudiation   in   the 
order  here  mentioned  ;  and  first  as  to 


I.  ADULTERY, 

Before  there  can  be  a  divorce  there  must  have  been  a 
legal  marriage/  and  therefore  the  marris^  must  first  be 
proved,  if  not  admitted,  before  the  cause  of  divorce  can  be 
enquired  into. 

This  proof  is  usually  by  handing  in  the  duplicate  original 
of  the  plaintiff's  marriage  certificate,^  or  by  the  production  of 
the  orig^'nal  marriage  roister  in  the  hands  of  the  minister,  or 
marris^e  officer,  who  has  the  custody  thereof;  or  of  the 
duplicate  original  register  in  the  custody  of  the  Colonial 
Secretary ;  and  by  filing  with  the  record  a  certified  copy 
thereof  by  the  party  in  whose  custody  the  register  is.^ 
Though  this  Order  in  Council  says  that  every  such  copy 
"shall  respectively  be  good  evidence  of  the  facts  therein 
recorded  ....  in  and  before  all  Courts  and  proceedings 
whatever  in  which  it  shall  be  necessary  to  give  evidence  of 
the  marriage.  .  .  ,  .,"  yet  the  Supreme  Court  has  invariably 
required  also  the  production  of  the  original  register,  either  in 
the  custody  of  the  local  minister  or  marriage  officer ;  or  the 
duplicate  original  in  the  custody  of  the  Colonial  Secretary  ; 
and  also  that  the  plaintiff  shall  swear  to  his  or  her  signature 
or  mark  thereto.  Of  course  I  can  understand  that  where 
there  is  an  action  for  damages  for  adultery  pending,  the 
clearest  evidence  of  marriage  is  desirable,  to  prevent  fraud 
and  collusion  between  the  plaintiff  and  his  alleged  wife,  but 
why  in  an  action  for  divorce  only  the  additional  precaution 
of  evidence,  other  than  the  production  of  the  certificate,  is 
required,  I  do  not  see,  as  no  one  is  likely  to  seek  a  divorce 
if  he  has  not  been  married.  The  only  reason  assigned  for 
this  additional  evidence  is  the  supposed  one  of  identifying 
the  parties  before  the  Court  with  the  persons  named  in  the 
reg^ter  or  certificate.* 

*  See  Chapter  "  Marriage:'  *  Rykie  vs.  RykU,  B.  for  1868,  p.  1 14; 

'  Brown  vs.  Brown,  8  C.  T.,  395.  Hodges   vs.    Hodges,    Ibid,    for   1 870, 

'  Order  in  Council  of  7th  September,  p.  297 ;  and  MoUmula  vs.  Motomela, 

1838,  §  21.  2  E.D.C.,  12. 
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By  the  law  of  England  the  mere  production  of  the  mar- 
riage certificate,  or  a  certified  copy  thereof,  is  sufficient 
evidence  of  marriage,  and  acted  on  by  the  Courts  without 
any  other  evidence. 

So  also  in  this  Colony  it  has  been  the  practice  of  the 
Supreme  Court,  since  1880,  to  accept  the  marriage  certificate, 
or  a  certified  copy  thereof,  as  sufiicient  evidence  of  a  mar- 
riage contracted  in  the  United  Kingdom  ;  ^  and  there  have 
been  several  similar  instances  since,  where  these  decisions 
have  been  acted  upon. 

Formerly  such  foreign  marriages  had  to  be  proved  by 
sending  commissions  abroad  at  very  great  expense  and  delay.^ 

Of  course  if,  for  whatever  cause,  satisfactory  written  proof 
of  marriage  is  not  available,  either  by  loss  of  the  Colonial 
Register,  or  if  the  parties  got  married  before  the  Order  in 
Council  was  passed,  or  a  marriage  was  contracted  elsewhere 
than  in  the  Colony,  recourse  will  still  have  to  be  had  to  the 
common  law  for  the  proof  of  the  marriage  aliunde.  Any 
reasonable  proof  of  marriage,  to  satisfy  the  Court  that  a 
marriage  has  been  contracted,  shall  be  sufiicient  evidence  of 
the  marriage.  Thus  in  the  case  of  Lehane  vs.  Lehane?  though 
the  adultery  of  the  wife  was  proved,  the  Court,  not  being 
satisfied  as  to  the  proof  of  marriage,  gave  absolution  from  the 
instance.  In  the  case  of  Kemball  vs.  KembaU^  the  Court 
held  as  sufiicient  proof  of  marriage  the  evidence  of  a  son  of 
the  parties  to  the  suit,  who  swore  that  his  parents  always 
lived  together,  and  spoke  of  each  other  as  husband  and 
Wife ;  and  also  of  another  witness  who  swore  that  in  certain 
transactions  with  the  defendant  he  represented  himself  as 
the  husband  of  the  plaintifi*,  and  that  the  parties  always 
passed  for  husband  and  wife.  So  also  the  evidence  of  a 
single  witness  who  saw  the  parties  going  to  church  to  be 
married,  in  their  wedding  clothes,  and  subsequently  live 
together  as  husband  and  wife,  was  held  sufficient  evidence 
of  the  marriage  to  support  an  action  for  divorce.*    It  would 

*  Perfect'^,  Perfect ;  Hack  vs.  Hack;  Reports,  Vol.  I,  on  **Dworee/* 

both  decided  in  1880 ;  and  Pield  vs.  ^  I  M.,  267. 

Pteld^  decided  in  188 1,  none  of  which  *  1  M.,  281. 

is  reported.  '  Hofman  vs.  Hofman^  I  M.,  281* 

'  dee  several  examples  in  Menzies' 
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also  be  considered  proof  of  a  marriage,  until  disproved,  if  the 
parties  passed  for  such  when  they  ate,  slept  or  lived  together 
in  one  house  as  husband  and  wife,  and  were  considered 
married  people  by  the  neighbours,  and  called  each  other 
husband  and  wife.^ 

In  the  case  of  Hodges  vs.  Hodges^  above  quoted,  the  Court 
accepted  the  evidence  of  the  husband  as  sufficient  proof  of 
marriage. 

Though  it  is  sometimes  desirable  that  a  suitor  wishing  to* 
give  evidence,  especially  in  divorce  cases,  should  be  present 
at  the  trial,  the  Court  has  allowed  the  party's  evidence  to  be 
taken  on  commission  on  the  ground  of  his  poverty.^  So  also 
has  the  Court  allowed,  in  the  case  of  poverty,  evidence  of 
adultery  to  be  given  on  affidavit  under  Rule  of  Court  335.* 

Adultery  is  defined  as  "the  carnal  connection  between 
two  married  persons,  other  than  the  husband  with  his  wife  ; 
or  between  one  married  and  one  unmarried  person." 

The  carnal  connection  of  two  unmarried  persons  is  called 
either  fornification  or  concubinage.  If  a  person  already  in  the 
married  state  marries  another,  it  is  called  "  Bigamy."  The 
carnal  connection  of  two  persons  within  the  prohibited  degree 
of  marriage  is  called  "Incest."  A  person,  therefore,  who, 
while  his  marriage  still  subsists,  again  marries,  and  within 
the  prohibited  degrees,  is  guilty  of  the  three  crimes  of 
"  Bigamy,"  "  Incest,"  and  "  Adultery." 

By  marriage  the  parties  are  presumed  to  have  given  a 
final  pardon  to  each  other  of  all  ante-nuptial  errors,  and 
therefore  no  action,  as  a  general  rule,  can  be  maintained  for 
adultery  or  concubinage  committed  before  marriage.  But 
from  this  rule  is  excepted  the  case  of  the  prevums  ^^stuprunt " 
of  the  woman  unknown  to  the  man,^  but  see  this  subject  more 
fully  treated  under  the  heading  of  "  Stuprum  "  further  on. 

Van  der  Linden  *  says : — 

"The  crime  of  adultery  is  consummated  when  the  external  acts 
which  nature  has  prescribed  for  the  union  of  the  two  sexes  have  been 
performed,  although  that  which  is  necessary  for  impregnation  may  not 
also  have  taken  place." 

*  Hoi.  Con.,  Vol.  I,  Con.  55 ;  and      334. 

Merula,  4,  73,  i,  n.  10.  *  Berg,    Ned.    Adv.    Bk.    Vol.    v^ 

■*  Eytk  vs.  Eyth^  6  C.  T.,  33.  Con.  100. 

*  November  vs.  November^  7  C.  T.,  •  2,  7,  3. 
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This,  like  the  definition  of  adultery,  does  not  fully  cover 
the  whole  ground,  which  can  best  be  seen  from  the  examples 
here  given.  Direct  evidence  of  the  fact  of  adultery  is,  of 
course,  very  rare,  and  is  never  required,  but  there  must  be 
such  positive  proof  in  the  way  of  circumstantial  evidence  as 
to  make  the  presumption  probable.  The  proximate  acts  may 
be  such  as  the  parties  having  been  found  very  near  each 
other,  and  apparently  surprised,  rising  hastily,  one  running 
one  way  and  the  other  another,  dress  disarranged,  confusion,, 
hesitancy,  embarrassment ;  all  these  are  strong  evidence  of 
guilt,  especially  if  the  circumstances  cannot  be  satisfactorily 
explained  by  them.  On  the  other  hand,  flirtation,  kissing, 
walks,  drives,  presents  exchanged,  are  in  themselves  no  evi- 
dence of  guilt  of  any  kind,  especially  among  relatives  and  old 
friends.  But  these,  coupled  with  indecorum  or  impropriety, 
especially  in  a  woman,  and  if  repeated  after  warning,  are, 
although  not  conclusive  proof,  strong  presumptive  evidence 
of  criminality.  If,  then,  any  of  these  can  be  confirmed  by 
other  evidence,  such  as  frequent  interviews,  favourable  oppor- 
tunities, and,  from  the  situation  and  character  of  the  parties, 
their  general  conduct  and  behaviour  and  so  on,  tending  to 
misconduct,  these  circumstances  must,  like  all  circumstantial 
evidence  in  other  cases,  be  considered  by  the  Court ;  and  the 
Court  must  be  satisfied  from  the  various  occurrences  and 
events,  when  put  together,  that  they  can  lead  an  unprejudiced 
mind,  acquainted  with  the  ways  of  human  nature,  to  no  other 
reasonable  conclusion  than  that  adultery  has  been  committed. 
Ify  on  the  other  hand,  the  circumstances  of  the  case  can,  with 
good  reason,  be  accounted  for  on  the  hypothesis  of  innocence 
of  adultery,  although  perhaps  otherwise  indiscreet,  then  effect 
must  be  given  to  such  construction.  The  Court  must,  how- 
ever, be  satisfied  that  if  all  the  facts  and  circumstances  taken 
together  are  not  capabll  of  reasonable  innocent  interpreta- 
tion, the  conclusion  of  guilt  is  inevitable.  No  hard  and 
inflexible  rule  can  be  laid  down.  The  only  general  rule  that 
can  be  observed  on  the  subject  is  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of  a 
reasonable  and  just  man  to  the  conclusion  that  the  offence 
has  been  committed*    For  instance,  in  the  case  of  gross  in- 
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decorum^  improper  and  undue  familiarities,  if  totally  incapable 
of  being  justifiably  accounted  for,  opportunities  of  privacy, 
and  when  the  privacy  is  frequent,  and  when  indelicate  acts 
have  passed  between  the  parties,  the  presumption  is  that 
adultery  has  been  committed,  on  the  proof  that  there  have 
been  opportunities  of  effecting  it  if  the  parties  were  so 
disposed. 

A  ^^  confessions^  or  admission  of  adultery,  though  on 
pleadings  or  on  oath,  is  in  itself  insufficient ;  for  adultery  is 
about  the  only  offence  which  cannot  be  taken  notice  of  by 
Courts  of  law  by  the  bare  admission  of  either  or  both  of  the 
parties,  but  must  be  proved  by  other  evidence.  For  such 
confessions  and  admissions  may  often  be  made  for  the  sole 
purpose  of  getting  a  dissolution  of  the  marriage  tie,  though 
no  actual  offence  may  have  taken  place ;  and  this  rule  is  so 
imperative  that,  though  the  confession  be  made  under  appre- 
hension of  death,  yet  it  cannot  be  admitted^  But  the  con- 
fe^ion  of  adultery,  though  afterwards  denied  by  the  party,  is 
in  the  discretion  of  the  Court  to  admit,  or  not,  and  to  take  in 
conjunction  with  other  circumstances.  Thus,  where  the 
woman  was  found  on  two  or  three  occasions  in  her  bedroom 
with  the  same  man  under  suspicious  circumstances  of  very 
great  impropriety,  the  Court  held  the  offence  complete.^ 

So  also  the  unsupported  evidence  of  the  woman  with 
whom  the  adultery  is  alleged  to  have  been  committed  is  not 
sufficient  by  itself  to  prove  the  adultery.® 

"  Correspondence  "  is  of  itself  no  suspicious  cause ;  but  as 
to  how  far  it  will  establish  guilt  must  depend  upon  the  nature 
of  the  letters. 

Though  it  is  necessary  to  allege  in  the  summons  and 
declaration,  where  it  can  be  done,  the  time  and  place,  and 
the  person  with  whom  the  alleged  adultery  took  place,  yet 
there  may  be  instances^  as  in  the  fcAlowing  examples,  where 
this  cannot  be  done ;  but  the  Court  must  be  satisfied  that 
the  charge  of  adultery  is  probable,  and  that  the  evidence 
leads  to  a  fair  and  natural  conclusion  that  an  act  of  adultery 

'   Wylde  vs.  IVylde^  I  M.,  269 ;  Van  not  reported. 

der  Westhuysen  vs.  Van  der  Westkuysm,  •  Iviyers  vs.  SM/ord,  i  M.,  273  ; 

4  C.  T.,  359.  Horn  vs.  Ham,  9  C.  T.,  664 ;  and  see 

'  Wilde  vs.   WUde,  decided  in  1889,  Chapter  '<  AffiUatim:' 
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has  taken  place  between  the  parties  at  some  time  or 
another. 

When  a  declaration  for  divorce  alleges  certain  acts  of 
adultery  between  certain  dates,  and  the  defendant  is  in 
default,  no  amendment  of  the  declaration  can.be  made  so  as 
to  produce  evidence  of  adultery  prior  to  the  dates  alleged, 
without  notice  to  the  defendant^ 

If  the  adultery  is  denied,  and  a  "condonation"  is  pleaded, 
then  dates  and  places  as  to  when  and  where  both  acts  are 
alleged  to  have  taken  place  become  very  important  It  is 
for  this  reason  that  the  law  requires  them  to  be  given,  where 
possible;  and  also  the  name  of  the  party  with  whom  the 
adultery  is  alleged  to  have  been  committed,  so  as  to  test 
more  accurately  the  probabilities  of  the  plaintiff's  charge. 

There  are  several  instances  where  no  evidence  of  adultery 
is  required,  but  is  presumed  without  any  other  evidence  from 
the  nature  of  the  occurrences.  For  instance,  if  a  married 
woman  should  be  delivered  of  a  child  a  year,  or  longer,  after 
her  husband  had  been  abroad,  or  within  such  a  period  after 
his  return  as  to  make  it  impossible  that  he  could  be  the 
father  of  her  child  ;  or  if  the  parties  were  so  circumstanced  as 
to  have  had  no  intercourse  with  each  other.^  But  under  such 
circumstances  it  must  be  proved  that  the  husband  has  had  no 
access  to  his  wife  during  that  period. 

A  woman  going  to  a  brothel  with  a  man,  unless  satis- 
factorily explained,  is  conclusive  evidence  against  her  of 
adultery.^  Also  his  admission  to  her  bed-chamber  at  night, 
on  a  frivolous  plea  of  illness,  is  strong  evidence  of  criminality. 

The  consorting  of  a  married  man  with  a  prostitute  raises 
the  presumption  of  adultery,  unless  he  can  justifiably  account 
for  it  and  rebut  it  The  introduction  of  a  person  clandes- 
tinely to  one's  home  at  night  is  evidence  of  adultery  unless  it 
can  otherwise  be  satisfactorily  explained.  The  fact  of  the 
man  having  venereal  disease  long  after  marriage  is  primA  facie 
evidence  of  adultery.  If  he  can  clearly  prove  it  to  be  a 
relapse  of  an  ante-nuptial  offence,  no  after-offence  can  be 

^  Khuue  vs.  Klaasey  7  J.,  157.  Baker  vs.  Baker^  Ibid,  265. 

"  Wylde  vs.     WyUe,    I    M.,   269 ;  »  VUla  vs.  Villa,  decided  1891. 

Richter    vs.     Wc^naar^    Ibid,    262 ; 


5o8  DIVORCE. 

imputed  to  him,  but  the  burden  of  proof  lies  on  him,  other- 
wise the  presumption  is  a  post-nuptial  adultery.  In  such  a 
case  the  Court  has  the  right  to  ask  the  woman  who  brings 
the  action  for  divorce  on  the  sole  ground  of  her  husband 
having  communicated  the  disease  to  her,  whether  she  herself 
has  not  been  guilty  of  adultery  since  the  marriage.^  This 
was  the  first  case  decided  in  this  Colony  in  which  the  wife 
brought  the  action  for  divorce  some  time  after  marriage,  on 
the  sole  ground  that  her  husband  had  conveyed  the  disease 
to  her,  from  which  she  inferred  the  adultery.  Medical 
testimony  having  confirmed  the  complaint  of  the  wife,  and 
the  husband  not  being  able  to  prove  that  it  was  the  result  of 
an  ante-nuptial  offence,  the  Court  granted  the  divorce.^ 

A  person  alleged  to  have  been  married  in  this  Colony, 
but  not  marrying  according  to  the  requirements  of  the 
Colonial  law,  such  as  are  the  reputed  marriages  among  most 
of  the  Malays  and  the  Natives,  though  married  according  to 
the  Malay  or  Native  customs,  is  not  entitled  to  an  action 
for  divorce,  or  to  recover  damages  from  a  person  who  has 
had  carnal  connection  with  such  Malay's  or  Native's  wife.' 
As  to  a  Kafir  marriage  under  Kafir  law,  see  DantUe  vs. 
M^Tirara} 

In  bringing  an  action  for  divorce  there  should  be  no  "^^A 
lusion  "  between  the  parties.  By  collusion  is  meant  here  an 
agreement,  or  mutual  understanding,  between  the  parties,  for 
the  one  to  commit,  or  appear  to  commit,  an  act  of  adultery 
in  order  that  the  other  may  obtain  a  remedy  at  law  as  for  a 
real  injury.  Therefore,  any  co-operation  to  effect  such  a 
purpose  is  a  bar  to  a  divorce  ;  and  collusion  cannot  be  pre- 
sumed, but  must  be  proved.* 

"  Condonation  "  is  also  a  bar  to  a  divorce.  It  is  the  "  for- 
giveness of  a  conjugal  offence,  with  a  full  knowledge  of  all 
the  circumstances."  Yet  condonation,  like  collusion,  cannot 
be  presumed,  but  must  be  clearly  proved,  and   must  have 

'  Lee  vs.  Leey  decided  in  l8So^  not  BrowfCs  Executors  and  another^  3  S., 

reported.  313. 
'     '  See   also    Carton  vs.    Gorton^    9  *  9  J*>  452* 

C.  T.,  683.  •  VanlSyk  vs.  Van  Dyi,  i  M.,  278  ; 

*  Nanto  vs.   Malgaas,    5   J.,   108;  Esterhuysen  y%»  Esterhuysen  and  Greef^ 

Queen  vs.    WV//f,  i  A.,   I ;   Quern  vs.  3  C.  T.,  245. 
Lcdewijk^     Ibid,     365  ;     Brown    vs. 
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been  followed  by  conjugal  cohabitation ;  ^  for  conjugal  co- 
habitation, with  a  knowledge  of  the  adultery,  is  a  tacit 
presumption  of  the  condonation  of  the  crime.^  As  condona- 
tion is  only  a  conditional  forgiveness,  it  does  not  take  away 
the  right  of  complaint  in  case  of  a  repetition  of  the  offence 
after  the  reconciliation.  The  mere  fact  of  either  spouse 
continuing  to  live  under  the  same  roof  after  knowledge  of  the 
other's  offence  does  not  constitute  condonation,  of  which  the 
Court  must  be  satisfied  from  all  the  circumstances  why  the 
parties  continue  to  live  under  the  same  roof  though  having 
no  sexual  intercourse.^ 

The  absence  or  desertion  of  the  husband,  leaving  his  wife 
unprovided  for,  is  no  excuse  for  her  committing  adultery  in 
order  to  maintain  herself,  or  for  any  other  reason — such  as 
presuming  his  death.^  Nor  is  the  desertion  of  the  wife  a 
cause  or  excuse  for  the  husband's  adultery.^  For  the 
general  principles  of  the  English  law,  which  are  very  much 
like  our  own  on  *'  Adultery,"  "  Condonation,"  "  Collusion," 
and  **  Connivance,"  the  student  can,  with  great  advantage, 
consult  Browne's  ''  Divorce  and  Matrimonial  Causes,"  Ed.  4, 
pp.  94-124,  and  300-308. 

When  both  parties  are  guilty  of  adultery  without  the  one 
having  forgiven  the  other,  it  is  also  a  bar  to  a  divorce.* 

No  case  for  divorce,  or  indeed  any  case,  can  be  tried 
privately,  or  in  camerd,  whatever  the  reasons  for  it  may  be.^ 

Though  a  defendant  in  a  divorce  suit  may  be  in  default 
as  to  his  appearance  or  plea,  he  should  have  the  usual  notice 
of  trial.® 

Divorce  is  also  barred  in  the  following  cases : 

(a)  When  a  wife  not  of  her  own  accord,  but  forced 
against  her  will,  commits  adultery  ;  as  for  example,  the  rape 
of  Lucretia.' 

{b)  If  the  wife,  not  knowing  and  being  ^^«4_/?^fe  deceived, 

»  De  Wet  vs.  De  Wd,  I  M.,  268 ;  p.  143. 

and  Seaward  vs.  Seaward^  i  S.,  247  ;  *  Hosier  vs.  Hosier^  6  C.  T.,  \\},, 

De  Jongh  vs.  De  Jongh,  8  C.  T.,  77.  •  Wietel  vs.    mezel^    B.   for   1*877, 

'  Sande,  2,  6,  2.  p.  92. 

»  Niemand  vs.  Niemand,  8  C.  T.,  '   W.  vs.  W,^  7  J.,  104. 

254.  •  I^iehausys,  Nieuhaus^  i  C.  T.,  138. 

*  Farmer  vs.   Farmer,   I   S.,   227;  •  Shakespeare.    See  also  Hoi.  Con., 

and  Goodison  vs.  Goodisottf  B.  for  1874,  Vol.  i,  Con.  334. 
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has  connection  with  another  man  believing  him  to  be  her 
husband ;  or  the  husband  likewise  with  another  woman.^ 

{c)  If  the  wife,  in  consequence  of  the  long  unknown 
absence  abroad  of  her  husband,  believing  that  he  is  dead, 
marries  another.' 

(rf)  By  prescription  of  five  years  after  the  adultery  was 
committed,  if  no  complaint  has  been  made,  but  the  parties 
continue  to  live  together  without  cohabitation  and  do  not 
separate  fron}  each  other.^ 

This  differs  from  condonation,  where  cohabitation  must 
have  followed.* 

But  where  the  parties  are  separated,  and  do  not  cohabit 
together,  then  the  mere  delay  to  bring  the  action  for  any 
number  of  years  does  not  constitute  a  condonation,  and  is 
no  bar  to  divorce,  and  the  prescription  in  such  a  lapse  of  time 
can  only  be  by  the  usual  long  period  of  a  third  of  a  century.* 

A  judicial  separation  is  no  bar  to  a  divorce  by  reason  of 
adultery  committed  during  the  separation,  nor  before  it* 

By  the  old  law  a  husband  was  justified  in  killing  his  wife 
and  her  paramour  if  caught  in  the  act  of  committing  adultery, 
but  he  must  do  so  then  and  therey  and  could  not  wait  till  his 
wrath  had  appeased,  or  for  another  opportunity ;  nor  could 
he  kill,  unless  they  were  caught  in  the  act  This  view  is  held 
as  being  good  law  by  a  large  number  of  eminent  Dutch 
writers.' 

But  there  are  other  contemporary  writers,  entitled  to  equal 
respect,  who  hold  the  opposite  view,  and  give  their  reasons 
for  dissenting.®    Thus  Schorer  •  says — 

"  It  is  not  lawful  for  a  husband  to  slay  his  wife  caught  in  adultery 
together  with  the  adulterer.  .  •  .  But  i^  urged  by  his  just  grief,  he  has 
proceeded  to  this  extremity,  some  excuse  will  have  to  be  made  for  human 
frailty,  so  that  he  will  have  to  be  punished,  not  with  the  ordinary  penalty 
•  .  •  •  but  less  severely.    Adultery  is  not  a  capital  crime  at  the  present 

^  See  also  Jacob  and  Leah's  case,  '  Farmer  vs.  Farmer^   i   S.,   227 ; 

Gen.  zxix.,  23  ;  also  Kersteman,  Tit.  and  Van  Dyk  vs.  Van  Dyk^  i  M.,  278. 

" Dissolntie."  'See    Chapter    ^^ Jwtidal  Separa- 

'  See    headii^    "Long    Absence,"  Hon,^^ 

infra.  '  Grotins,    3,    33t   9;    HoL  Con., 

'  Damhouder    Prac.    Civil,  p.  51 ;  Vol.    i,  Con.    331 ;    Van   Leeuwen, 

Schorer,  §  518.  4,  37,  8 ;  and  Van  der  Keessel,  799. 

*  BcMj.    Ned.    Adv.   Bk.,    VoL   i,  "^  Groenewegen,  9,  9,  4. 

Con.  no.  *  In  bis  Notes  to  Grotins,  469. 
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» 

day,  and  private  individuals  would  thus  have  the  right  to  punish  more 
severely  than  the  Courts  of  law.  ....  But  in  the  case  of  a  forcible 
adultery,  then  the  husband  has  the  right  of  killing  the  paramour.  .... 
And  so  also  if  the  adultery  is  repeated  after  three  warnings " 

Van  der  Keessel,*  a  later  writer,  on  the  other  hand, 
sdLys: — 

"  The  killing  of  an  adulterer  discovered  in  the  act^  by  a  father  or  a 
husband,  is  to  be  excused  on  the  ground  of  justifiable  anger.  And  this 
rule  is  not  affected  by  the  circumstance  that  at  the  present  day  adultery 
is  not  capitally  punished,  on  which  insufficient  ground  Groenewegen 
argues  in  £sivour  of  the  contrary  opinion." 

The  majority  of  the  writers  hold  the  view  adopted  by  Van 
der  Keessel.  But  in  the  case  of  the  Queen  vs.  Mohamet  Aleen, 
alias  PascOy  tried  in  the  Supreme  Court  on  the  I2th  day  of 
November,  1883,*  for  the  murder  of  his  alleged  wife  and  her 
paramour,  the  Chief  Justice  in  charging  the  jury,  inter  alia^ 
said : — 

'^  No  person  is  justified  by  the  law  of  this  Colony  in  killing  his  wife, 
even  if  he  sees  her  in  the  act  of  adultery.  It  is  quite  true  it  would  not 
be  murder,  but  ctdpable  homicide.  This  law  recognises  the  frailty  of 
human  nature,  and  so,  where  a  man  in  a  sudden  transport  of  passion 
kills  his  wife  upon  his  discovering  that  she  is  tmfaithful,  and  in  the  act  of 
committing  adultery,  it  is  a  case  of  culpable  homicide  and  not  of  murder ; 
and  those  authorities  who  say  that  under  such  circumstances  a  prisoner 
would  be  lightly  punished  are  perfectly  correct  I  think  no  Judge  would, 
under  such  circumstances,  pass  a  severe  sentence.  But  there  is  a  wide 
difference  between  the  case  of  finding  a  wife  in  the  act— which  naturally 
would  produce  extreme  x>assion — and  a  case  in  which  there  is  only  a 
suspicion  of  adultery,  or  even  strong  reason  for  concluding  that  there  had 
been  adultery.  In  the  present  case  strong  suspicion  must  have  been 
aroused,  but  this  is  the  most  that  the  evidence  amounts  to.  I  do  not 
think  any  authority  can  be  found  in  our  law  for  the  proposition  that  the 
man,  even  having  strong  grounds  for  believing  his  wife  to  be  guilty  of 
adultery,  is  justified  in  killing  her.  Now,  as  I  have  already  said,  the 
case  for  the  defence  is  founded  upon  two  assumptions :  that  these  parties 
were  legally  married,  and  that  the  prisoner  found  them  in  the  act  of 
adultery.  If  you  find  that  either  of  these  assumptions  is  not  supported 
by  evidence,  I  am  bound  to  tell  you  that  it  will  be  your  duty  to  find  the 
prisoner  at  the  bar  guilty  of  murder.  ....  But  I  am  bound  to  tell  you 
that  upon  this  evidence  you  would  not  be  performing  your  duty  if  you 
were  to  acquit  the  prisoner  altogether." 

»  Thcs.  799.  •  2  J-.  427. 
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By  the  Mosaic  law  a  divorced  woman  might  marry  another 
man,  but  could  not  marry  her  former  husband.^  In  the 
beginning  of  the  Christian  era  it  was  forbidden  her,  and  under 
the  Gospel  dispensation,  to  re-marry  at  all.*  But  by  our  law 
she  may  re-marry  her  former  husband,  or  may  marry  any 
other  person,  but  parties  who  have  committed  adultery 
cannot  marry  each  other.'  By  the  Placaat  of  the  i8th  March, 
1656,  Art.  83,*  it  is  provided  "  that  no  adulterer  or  adulteress 
shall,  until  after  the  death  or  re-marriage  of  the  innocent 
party,  marry  the  person  with  whom  he  or  she  committed 
adultery."  But  this  section  of  the  Placaat  was  amended  by 
the  Placaat  of  the  18th  July,  1674,*  which  enacted  that 

''people  who  have  committed  adultery  may  on  no  account  marry  each 
other,  on  penalty  of  nullity  of  the  marriage,  and  they  shall  sdso  be 
subject  to  arbitrary  punishment  over  and  above  the  punishments  and 
penalties  enacted  against  it  by  the  written  law." 

I  am  aware  of  many  instances  in  this  Colony  where  the 
parties  who  have  committed  adultery  have,  on  the  dissolution 
of  the  former  marriage,  married  each  other,  and  that  this  is 
connived  at,  and  in  many  cases  even  encouraged  by  others  as 
well  as  by  clergymen,  on  the  ground  that  it  would  be  better 
they  should  be  married  than  openly  live  in  a  state  of  adultery. 
But  whoever  does  so  marry  is  liable  to  the  penalties  of  the 
Placaaten  which  are  still  in  force  with  us. 

In  the  case  of  Daniels  vs.  Daniels  •  the  adulteress  (Mrs. 
Williams)  who  had  married  the  man  with  whom  she  had 
committed  adultery,  afterwards  sued  him  for  divorce  on  the 
ground  of  the  nullity  of  the  marriage ;  but  the  Supreme 
Court  would  not  grant  the  decree  of  nullity,  on  the  ground 
that  she  must  be  presumed  to  have  known  that  she  was  doing 
an  illegal  act,  and  therefore  would  not  allow  her  to  take 
advantage  of  her  own  wrong.* 

By  our  law  the  same  causes  that  are  allowed  to  a  husband 
to  divorce  his  wife  are  allowed  also  to  the  wife  to  divorce  her 
husband.     But    by   the  law   of  England  the  husband  has 

'  Deut.  xxiv.,  2  and  4;  Jer.  iii.,  i.  *  G.P.B.,  Vol.  2,  p.  2429. 

*  Matt,  xix.,  9.  »  G.P.B.,  Vol.  3,  p.  507. 

•  Berg.   Ned.    Adv.    Bk.,    Vol.   3,  •  3  J.,  231. 

Con.  265;  and  Hoi.  Con.,   Vol.   i,  '  See     also     Schorer's     Notes     to 

Con.  307.  Grotius,  i,  5,  16. 
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.greater  privileges.  There  simple  adultery  on  the  part  of  the 
wife  is  a  sufficient  ground  for  the  husband  to  obtain  a  divorce. 
But  if  the  husband  is  the  defendant,  then  the  wife  must  prove 
either  adultery,  coupled  with  desertion  without  reasonable 
excuse  for  two  years ;  or  adultery  coupled  with  cruelty, 
bigamy,  rape,  or  an  unnatural  offence. 

By  our  law,  as  well  as  by  the  law  of  England,  the  husband 
has  an  action  for  damages  against  the  man  who  committed 
adultery  with  his  wife,  but  when  there  has  been  no  marriage 
such  as  is  required  by  law,  there  can  be  no  such  action.^ 

In  England  the  wife's  paramour,  there  called  the  "co- 
respondent," must  be  joined,  if  he  can  be  found,  as  a 
defendant  in  the  action  for  divorce,  and  on  the  divorce  being 
granted,  the  damages  are  thereupon  assessed.  With  us, 
however,  the  paramour  is  not  necessarily  joined  in  the  action 
for  divorce ;  indeed,  unless  he  is  sued  for  damages,  there  is 
no  need  at  all  that  he  should  have  any  knowledge  of  the 
action  for  divorce :  the  two  actions,  if  brought,  may  be 
separate,  the  one  for  divorce,  and  the  other  for  damages,  but 
they  may  be  brought  simultaneously,  and  tried  on  the  same 
day,  or  consolidated  and  tried  at  the  same  time.  In  recent 
years  the  actions  have  been  joined. 

Up  to  the  time  of  the  case  of  Oliver  vs.  Oliver  and  Peckaver^ 
in  February,  1891,^  the  two  actions  were  always  separate.  In 
that  and  several  subsequent  similar  cases,  the  actions  were 
joined,  but  on  ah  exception  being  pleaded  in  the  case  of 
Biccard  vs.  Biccard  and  Fryer^  that  the  two  actions  should 
have  been  severed  and  not  joined,  the  Court  decided  ^  that 

''  the  exception  could  not  be  sustained,  as  no  possible  injury  could  be  done 
"  to  either  defendant  by  joining  them  as  defendants  in  the  same  action, 
'*  for  if  there  had  been  adultery  between  them,  then  they  were  co-partners 
"  in  their  guilt  and  they  were  properly  joined  together  in  the  action.'* 

It  is  preferable,  therefore,  that  these  actions  should  be  joined, 
so  that  all  the  points  might  be  gone  into,  and  so  also  save 
expense. 

In  England,  formerly,  the  divorce  must  first  be  decreed 
before  the  damages  could  be  assessed,  and  no  damages  could 

>  Nanto  vs.  Malgaas,  5  J.,  108.  '  December,  1892,  9  J.,  473. 

»  I  C.  T.,  51. 
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follow  if  the  divorce  were  not  granted  ;  but  damages  can  now 
be  sued  for  without  instituting  the  action  for  divorce.^  With 
us  the  Supreme  Court  has  granted  damages,  though  the 
action  for  divorce  was  not  even  commenced.^  The  old 
English  law  was  upon  this  point  certainly  preferable  to  the 
modern,  for  there  is  nothing  to  prevent  an  unscrupulous 
person,  watching  every  opportunity,  even  perhaps  with  the 
concurrence  of  his  wife  for  the  sake  of  damages,  to  sue 
someone  for  damages  for  criminal  connection  with  his  wife, 
and  yet  never  institute  proceedings  for  divorce.  The  case 
last  above  quoted  is  an  instance  where  to  this  day  the 
plaintiff  has  not  sued  for  divorce,  and  does  not  intend  to 
do  so,  probably  waiting  for  another  opportunity  to  sue  for 
damages.  Of  course,  if  connivance  of  the  husband  can  be 
proved,  there  can  be  no  damages  sustained,  for  the  idea  of  the 
damages  is  to  compensate  the  husband,  however  inadequate 
that  may  be  in  some  cases,  for  the  loss  of  his  wife's  society.^ 

The  question  till  recently  has  never  been  raised  on 
pleadings,  nor  formally  decided  in  this  Colony,  whether 
damages  for  adultery  can  be  assessed  so  long  as  the  divorce 
is  not  granted.  In  the  cases  where  damages  have  been 
awarded,  the  action  for  divorce  has  either  been  simultaneous 
with  the  action  for  damages  and  the  divorce  granted,  or  the 
point  has  not  been  raised  on  the  pleadings.  I  confess  I  have 
searched  in  vain  for  direct  authorities  on  the  point  in  the 
Dutch  law.  None  that  I  have  consulted  goes  further  than 
Grotius,*  who  says,  without  qualification,  that — 

"  a  person  who  commits  adultery  with  a  married  woman,  even  though 
with  her  consent,  inflicts  an  injury  on  the  husband,  and  is  consequently 
liable  for  the  same  to  her  husband,  over  and  above  any  damages  which 
the  husband  or  children  may  suffer  thereby." 

In  the  case  of  Wagner  vs.  Kotze^  the  Court  held  the 
adultery  not  proved,  and  added  that — 

''even  if  it  had  been  proved  it  was  questionable  whether  the  action 
could  be  decided  before  the  husband  had  instituted  an  action  for,  and 
obtained,  a  divorce." 

*  Bernstein  vs.  Bernstein^  8  T.  L.  R.,  *  See  also    Esterkuysen   vs.   Ester- 

697 ;    and   Powers    va.    Jhmers   and  kuysen^  3  C.  T.,  245. 
Hadl^^  10  P.  D.,  174.  *  3,  3J,  9. 

'  Ha$uon  vs.  Ringham^  decided  In         *  Decided  in  the  Supreme  Court  in 

December,  1881,  not  reported.  June,  1S65,  not  reported. 
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But  the  late  Mr.  Justice  Watermeyer,  on  that  occasion, 
went  more  fully  into  the  subject,  and  said,  after  commenting 
on  the  case,  and  after  having  referred  to  the  legal  authorities 
in  order  to  shew  with  what  suspicion  such  kind  of  actions 
must  be  regarded : — 

*^  The  Roman-Dutch  authorities  know  of  no  action  of  compensation  for 
the  dishonour  of  a  man's  wife.  It  is  true  there  was  a  custom  to  sue  the 
adulterer  also  in  an  action  for  divorce,  and  from  him  to  claim  damages. 
But  it  would  lead  to  great  abuse  if  an  advilterer  could  be  summoned  for  a 
large  sum  of  money  if  judgment  is  given  against  him,  and  if  after  all  the 
plaintiff  should  not  proceed  with  his  action  for  divorce,  but  continue  to 
live  with  his  wife  with  the  fruits  of  the  action  recovered  from  the  adulterer. 
With  respect  to  this  case,  I  am  of  opinion,  after  a  close  scrutiny  of  the 
events,  that  the  case  against  the  defendant  was  not  proved.  I  conctu: 
with  my  brother  Cloete,  that  even  if  the  case  were  proved  no  other 
than  nominal  damages  would  be  given." 

In  the  case  of  Hanson  vs.  Ringkam}-  the  Chief  Justice 
made  the  following  remarks  in  giving  judgment : — 

"  Mr.  Upington,  on  behalf  of  the  defendant,  had  first  contended  that 
an  action  of  this  kind  could  not  be  brought,  but  the  only  authority  he 
brought  forward  in  fovour  of  that  was  a  dictum  of  Judge  Watermeyer, 
but  it  was  admitted  that  many  cases  of  this  kind  had  been  brought  in 
this  Court,  and  I  do  not  think  that  the  Court  would  be  justified  in  up- 
setting altogether  the  existing  practice.  Besides,  the  authority  of  Grotius 
was  quite  clear  that  the  husband  might  bring  an  action  for  damages  in  a 
case  of  this  kind.  The  sole  question,  therefore,  was  what  amount  of 
damages  should  be  awarded." 

But  in  the  case  of  Nanto  vs.  Malgaas^  above  quoted,  the 
Chief  Justice  said  : — 

"  I  am  by  no  means  satisfied  that  under  our  law  a  husband  can  main- 
tain an  action  for  damages  against  an  adulterer  with  his  wife  without 
suing  her  for  divorce.  If  such  actions  were  allowed  husbands  might,  in 
collusion  with  their  wives,  reap  d.  high  reward  from  the  continued  un- 
chastity  of  their  wives.  But  this  question  does  not  now  come  up  for 
decision,  seeing  that  in  our  opinion  there  was  no  binding  marriage 
at  all." 

But  owing  to  the  dicta  here  mentioned  of  the  two  learned 
and  able  judges  to  whose  utterances  the  greatest  respect  has 
always  been  paid,  the  question  whether  damages  for  adultery 
can  be  assessed  so  long  as  the  divorce  is  not  granted  ivas 

^  Decided  in  1880,  quoted  above. 

2   L  2 
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specifically  raised  on  the  pleadings  in  the  case  of  Btccard  vs. 
Biccard  and  Fryer,  quoted  above,  and  now  decided  by  the 
Supreme  Court,  in  the  affirmative.  The  following  is  ai> 
extract  of  the  Chief  Justice's  judgment : — 

''  A  preliminary  question  was  raised  yesterday  as  to  whether  damages 
ought  to  be  given  at  all  where  a  decree  of  divorce  had  not  first  been 
obtained.    A  passage  has  been  put  in  by  Mr.  Sheil  on  behalf  of  defen- 
dants, giving  the  judgment  of  Judge  Watermeyer  in  the  case  of  Wagner- 
vs.  KotseP 

[His  Lordship  here  read  the  judgment  in  Wagner's  case,, 
and  also  in  the  subsequent  case  of  Nanto  vs.  Malgaas^ 
5  J.,  io8.]— 

*'  I  wish  to  make  it  clear  that  my  opinion  is  not  that  such  an  action 
cannot  under  any  circumstances  be  brought  without  also  bringing  ani 
action  for  divorce,  because  there  may  be  such  cases  where  the  parties 
being  Roman  Catholics  there  would  be  conscientious  scruples  against 
bringing  an  action  for  divorce,  and  yet  parties  might  intend  to  be  sepa- 
rated for  the  rest  of  their  lives.  The  remarks  quoted  would  not  apply  to 
such  a  case.  If  the  Court  were  satisfied  that  the  breach  was  final,  and 
that  there  was  no  intention  on  the  part  of  the  husband  to  reap  the  fruit 
of  his  wife's  adultery,  I  should  say  that  the  reason  of  the  rule  would  fail, 
and  the  Court  might  under  such  circumstances  grant  damages  without 
decreeing  divorce.  But  the  case  must  be  very  exceptional  indeed  which- 
would  justify  any  Court  or  jury  in  giving  damages  for  the  wife's  adultery, 
unless  it  is  quite  clear  that  there  is  a  final  breach  between  the  parties, 
and  that  the  wife  was  not  to  live  again  with  the  husband,  nor  the  husband 
to  reap  the  fruits  of  her  unchastity.  In  the  present  case,  it  is  clear  that 
the  plaintiff  does  intend  to  be  divorced  firom  his  wife  for  the  future,  and 
the  only  question  is  the  amount  of  damages  to  be  awarded." 

The  measure  of  damages  is  entirely  in  the  discretion  of 
the  Court,  and  must  be  judged  of  as  in  all  other  cases  of 
damages.  The  rank,  social  position,  and  education  of  the 
parties,  the  pecuniary  means  of  the  "  co-respondent "  (to  use 
the  more  familiar  expression  of  the  English  law),  the  eflforts 
he  made,  and  the  art  and  means  he  adopted,  to  get  the  wife 
into  his  power,  her  chastity  and  modesty  before  her  fall,  her 
good  name  and  fame  till  then,  and  the  fact  of  her  offence 
being  the  first  of  its  kind — these  are  strong  grounds  for  the 
Court  to  give  heavy  damages.  On  the  other  hand,  if  the 
parties  are  of  humble  birth  and  social  position,  uneducated 
and  poor,  and  not  of  high  and  refined  feelings,  however 
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respectable  they  may  be,  the  measure  of  damages  is  pro- 
portionably  less.  In  the  case  of  Bell  vs.  Stewart  (decided  in 
1850),  the  damages  were  laid  at  ;^  2,000,  but  the  Court  awarded 
£^00  with  costs.  In  the  case  of  Hanson  vs.  Ringliam  (quoted 
above)  the  damages  were  laid  at  ;f  500,  but  the  Court  awarded 
£\QO  and  costs.  In  the  case  .of  Sheppard  vs.  Kretchsmar 
(decided  in  1889)  ;f  250  was  claimed,  but  j^25  only  awarded.^ 
The  question  of  costs  in  such  cases  is  also  entirely  in  the 
discretion  of  the  Court  Thus  where  a  co-respondent  has 
misconducted  himself  with  a  woman  in  ignorance  that  she 
is  married,  and  continues  to  live  in  adultery  with  her  after 
being  informed  of  the  fact,  he  will  not  necessarily  be  con- 
demned in  costs.^ 


2.  THE  COMMISSION  OF  AN  UNNATURAL 

CRIME. 

This  means  either  sodomy  or  bestiality.  Though  both  by 
the  English  and  the  Dutch  law  sodomy  applies  to  the  carnal 
connection  of  a  man  with  man,  or  a  man  with  any  other 
animal  or  beast,  or  with  any  woman  {per  anuin\  yet  bestiality 
is  the  term  more  properly  used  when  a  man  commits  this 
offence  with  any  of  the  brute  creation.  By  the  Mosaic  law 
the  brute,  or  beast,  with  which  this  offence  was  committed 
must  be  destroyed;  but  by  our  law  there  is  nothing  to 
warrant  this  being  done.  The  punishment  for  this  offence 
by  the  Dutch  law  is  death  ;  ^  and  I  know  of  several  instances 
where  such  a  sentence  for  this  crime  has  been  passed  also  in 
this  Colony,  though  at  the  present  time  this  sentence  is  not 
carried  out,  and  the  Courts  now  invariably  inflict  a  discre- 
tionary imprisonment  with  hard  labour,  and  with  or  without 
iashes.  By  the  law  of  England  the  penalty  is  penal  servitude 
for  life  as  a  maximum,  and  for  ten  years  as  a  minimum, 
punishment* 

It  is  no  doubt  on  account  of  the  repugnant  nature  of  such 
a  crime  that  the  law  of  Holland  allowed  the  innocent  spouse 

'  None  of  these  cases  are  reported.  •  Van  der  Linden,  2,  7,  7. 

•  Robinson  vs.  Robittson  and  fVi/ton,  *  Stephen's  Crim.   Law,  Chap.   18, 

78  L.  T.,  391.  Art.  168. 
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to  obtain  a  dissolution  of  the  marriage.^    The  English  law  on 
this  subject  is  the  same  as  with  us.^ 

I  know  of  no  case  where  a  divorce  has  been  applied  for 
in  this  Colony  on  the  ground  of  sodomy.  The  law  is,  how- 
ever, clear,  and  is  still  in  force  with  us.  The  summons  and 
pleadings  in  such  a  case  must  set  forth  the  facts  in  the  same 
manner  as  in  the  other  cases  for  divorce,  and  though  the 
defendant  be  convicted,  yet  the  sentence  is  in  itself  not 
sufficient  evidence  for  the  purpose  of  the  divorce.  The 
plaintiff  will  still  have  to  prove  the  grounds  of  complaint 
independently  of  the  conviction.  It  is  the  same  by  the 
English  law* 

3.  PERPETUAL  IMPRISONMENT. 

Under  this  heading,  as  under  the  former,  so  far  as  I  am 
aware,  no  case  has  been  decided  in  this  Colony,  certainly  not 
since  1859,  in  which  a  divorce  has  been  applied  for  on  the 
ground  of  perpetual  imprisonment  That  such,  however,  is 
the  law,  and  is  also  in  force  with  us,  there  is  not  the  slightest 
doubt^ 

Schorer^  and  Merula^  say  "that  a  wife  whose  husband 
has  been  condemned  to  the  gallows  may  be  regarded  as  a 
widow,"  the  reason  given  being,  "that  she  has  a  useless 
husband  and  that  such  a  man  is  regarded  in  law  as  civilly  dead." 
This,  of  course,  applies  also  to  a  husband  whose  wife  has  been 
condemned  to  imprisonment  for  life. 

There  are  two  cases  reported  in  Holland  on  this  subject. 
The  first  is  that  of  Maria  Van  Driel,  who  was  married  to 
Adrian  Maranisz  Karmans.  This  case  does  not  appear  to 
have  been  judicially  decided  by  the  Court,  but  the  plaintiiT 
petitioned  the  States  of  Holland,  setting  forth  her  marriage, 
and  that  her  husband  had  in  1722  drowned  his  own  child  by 
a  former  marriage,  and  had  fled  to  escape  punishment ;  that 

*  Van  der  Linden,  I,  3,  9 ;  Van  der  monial  Causes,  p.  225  ;  and  Browne's 
Keessel,  88;  Schorer,  l,  5,  16;  Divorce  and  Matrimonial  Causes, 
Merula,  4,  2,  10,  8.  pp.  30  and  53. 

*  Pritchard's  Handbook  of  Marriage  *  Van  der  Linden,    i,    3,   9;  Van 
and  Divorce,   Chap.   9,  p.    106,   and  der  Keessel,  89 ;  Gail,  I,  I,  44. 
Chap.     2,    p.     140;    Tichwell's    and  ^  I,  5,  16. 

Little's  Law  of  Divorce  and    Matri*  '  4)  2,  10,  8. 
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he  was  thereafter,  in  his  absence,  tried  and  convicted,  and 
sentenced,  if  found,  to  be  broken  alive  on  the  wheel ;  and  she 
therefore  prayed  the  Court  that  whether  he  was  dead  or  alive, 
or  found  or  not,  the  marriage  between  her  and  him  might  be 
dissolved,  and  she  be  at  liberty  to  marry  again  whomsoever 
she  pleased  This  prayer  was  duly  granted  by  the  States  of 
Holland  on  the  30th  of  December,  1732.^ 

The  second  case,  and  by  far  the  most  important,  and 
which  would  amply  repay  a  careful  study,  is  reported  by  Van 
der  Linden  in  his  Gewysdens.^  It  is  that  of  Lysbeth  Comelis 
Zuidan  against  her  husband,  Kryn  Kalkman.'  Kalkman  was 
a  night  watch,  and  becoming  unduly  intimate  with  a  woman 
called  Dronke  Pieternel,  joined  her  in  committing  arson,  for 
which  they  were  tried,  found  guilty,  and  condemned  to  be 
fastened  to  the  gallows  by  their  necks  with  a  halter,  to  be 
severely  whipped  with  rods,  then  branded  with  the  double 
sword,  and  to  be  thereafter  confined  with  hard  labour  for  life. 
Lysbeth  first  applied  to  the  States  of  Holland  for  a  dissolution 
of  the  marriage,  but  was  referred  to  the  Ordinary  Court  of 
Justice.  Here  she  applied  for  a  curator  ad  litem  to  her 
husband,  which  was  granted,  and  she  brought  her  action.  In 
her  declaration  she  concluded  with  the  following  prayer : — 

''  That  the  bonds  of  marriage  subsisting  between  her  and  her  husband 
may  by  sentence  of  the  Court  be  declared  dissolved,  by  reason  of  the 
perpetual  imprisonment  ....  against  the  defendant,  and  that  the 
plaintiff  may  be  permitted,  if  so  minded,  to  marry  another.** 

The  case  was  defended  by  the  husband,  assisted  by  his 
curator,  and  on  the  26th  July,  1793,  the  Court  gave  judgment 
in  his  favour  with  costs.  From  this  judgment  an  appeal 
was  made  to  the  High  Court  of  Holland,  which,  on  the 
1 2th  November,  1793,  reversed  the  decision  of  the  Court 
below  with  costs,  and  declared  the  said  marriage  dissolved  by 
reason  of  the  perpetual  imprisonment,  and  Lysbeth  was 
further  declared  at  liberty  to  marry  whomsoever  she  pleased. 

»  G.P.B.,  VoL  6,  D.  540.  »  Decided   by   the   High  Court  of 

'  Vol.  I,  p.  247,  Case  32.  Holland  in  1793. 
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4.  LONG  UNKNOWN  ABSENCE. 

When  either  of  the  spouses  has  not  heard  of  the  other,  or 
does  not  know  of  his  or  her  whereabouts,  for  a  period  of  five 
years,  it  is  a  good  ground  to  entitle  the  innocent  spouse  to 
re-marry.  The  Placaat  of  Charles  V.,  of  the  i8th  March, 
1656,^  says : — 

"  Thus,  when  either  spouse,  in  the  interest  of  the  State,  or  to  transact 
private  affairs,  is  obliged  to  go  to  a  foreign  country  (or  far  away)  and 
there  remains  a  long  time,  whether  through  illness,  or  imprisonment,  or 
for  any  other  cause,  so  that  no  tidings  can  be  obtained  of  or  from  him 
or  her,  it  shall  be  permitted  to  the  deserted  (or  innocent,  de  verlatene) 
spouse,  without  re-marrying,  to  wait  the  period  of  five  years,  according 
to  the  customary  law,  and  after  that  time  the  Court  may,  upon  due 
enquiry^  permit  the  deserted  spouse  to  re-marry." 

The  Court  does  not  cancel  the  existing  marriage,  but 
only  permits  the  innocent  spouse,  after  the  lapse  of  five 
years,  to  re-marry  without  being  liable  to  the  consequence 
of  a  prosecution  for  bigamy,  or  to  be  sued  for  adultery. 
But  during  these  five  years  the  innocent  spouse  (that  is,  de 
verlatene^  the  one  who  remains  at  home)  must  not  have 
heard,  or  must  not  know,  of  the  whereabouts  of  the  absent 
spouse.  Such  a  re-marriage  is,  however,  to  use  a  happy  expres- 
sion of  the  English  law,  voidable;  that  is,  not  necessarily 
void  ab  initio^  but  may  become  and  be  r^arded  as  void  only 
if  the  absent  spouse  turns  up  and  insists  upon  having  his  or 
her  spouse  back ;  because,  argue  the  Theological  Jurispru- 
dents, "  the  first  marriage  is  restored  by  virtue  of  the  return 
of  the  husband  or  wife,  in  the  same  way  as  restoration  is 
taken  of  lands,  houses,  &c."  In  such  a  case  the  second 
husband  or  wife  must  give  him  or  her  up.  Such  a  second 
union  being,  however,  entered  into  bonA  fide^  no  charge  of 
adultery  or  bigamy  can  be  made  against  the  innocent  spouse  ; 
and  the  children  born  of  such  union  are  legitimate,  though 
the  spouse  re-marrying  may  be  compelled  to  return  to  the 
first  one.  If,  however,  the  first  (or  returned)  spouse  does  not 
insist  upon   claiming  the  other  back,  the  second  marriage 

>  G.P.B.,  Vol.  2,  p.  2446,  §  90. 
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would  remain  good,  and  he  or  she  may  also  re-many  by 
leave  of  the  Court  In  this  application  to  the  Court  by  the 
returned  spouse  he  or  she  prays  for  leave  to  re-marry,  and  in 
addition  thereto  (unlike  the  innocent  spouse)  prays  that  the 
first  marriage  may  be  set  aside.  If  the  returned  spouse 
insists  upon  having  the  other  back,  the  latter  is  bound  to 
return,  and  his  or  her  second  marriage  then  becomes  a  nullity. 
If  the  spouse  refuses  to  return,  the  other  can  sue  for  divorce 
to  cancel  their  own  previous  marriage.  But  in  any  case  the 
children  bom  of  the  second  marriage  remain  Intimate.  If, 
however,  the  innocent  spouse  had  re-married,  not  only  on  the 
ground  of  the  well-known  absence  of  the  other,  but  because 
he  or  she  had  good  reason  to  believe,  from  the  information  or 
evidence  received,  that  the  absent  spouse  was  dead,  then  the 
latter  could  not  compel  the  other  spouse  to  return,  nor  sue  for 
divorce,  and  the  second  marriage  would  still  remain  good.^ 

It  is  no  doubt  owing  to  the  strict  interpretation  in  ancient 
days  in  Holland  of  the  rule  requiring  proof  of  malicious 
desertion  ab  initio  that  the  innocent  spouse  (the  one  remain- 
ing at  home)  petitioned  for  leave  to  re-marry,  on  not  hearing 
of,  or  from,  the  other  for  five  years,  instead  of  suing  for 
malicious  desertion.  In  this  Colony  the  former  is  now  never 
resorted  to,  but  recourse  to  the  action  for  malicious  desertion 
is  always  had.^  The  only  case  which  came  before  the 
Supreme  Court  for  leave  to  enter  into  a  fresh  marriage  was 
refused  on  the  ground  that  the  Court  could  not  judicially 
declare,  on  the  evidence,  that  the  man  was  dead.^  Hence 
the  preference  of  and  greater  security  in  suing  for  malicious 
desertion. 

By  the  law  of  England,  however,  the  unknown  absence  of 
either  spouse  for  a  period  of  seven  years  entitles  the  innocent 
one  (who  remains  at  home)  to  re-marry  without  leave  of  the 
Court,  and  without  the  risk  of  being  claimed  back  by  the 
returned  spouse,  or  of  being  sued  by  him  or  her  for  divorce.* 

>  Van  Zurck,  Codex  Batavos,   Tit.  p.  244,  Chap.  7,  §  13. 

"Huwdyk,"    §    29;    Ruber,    Hed.  •  SeeChapter^'Ma/iaoHs Desertion.** 

Regts.,  I,  6,  f§  7  and  8 ;  Loenios,  78  ;  *  Re  Booysen^  F.,  187. 

VanAlphen's,  Vol.  I,  p.6o,  andVol.  2,  ^  Stephen's  Com.  of  the  Laws  of 

p.  589 ;  Van  der  Keessel,  64  and  65  \  England,  Vol.  4,  Bk.  4,  Ch.  12. 
Cos.    over    de    Boedelmenging, 
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There  is  a  popular  impression  in  this  Colony  among  many 
people  that  this  part  of  the  English  law  is  in  force  in  this 
Colony,  and,  on  the  strength  thereof,  many  marriages  have 
taken  place  without  any  reference  to  the  Court  All  such 
marriages  are,  however,  void  ab  initio.  This  branch  of  the 
English  law  is  not  in  force  here,  but  the  said  Placaat  is  still 
the  law  of  the  Colony.  But,  as  stated  in  the  Chapter  on 
^^ Malicious  Desertiony*  owing  to  the  modem  interpretation  by 
the  Court  as  to  the  meaning  of  desertion,  instead  of  applying 
to  the  Court  for  leave  to  re-marry  by  reason  of  the  unknown 
absence  of  either  spouse,  the  more  safe  remedy  of  suing  for 
malicious  desertion  is  now  always  resorted  to. 


S.  REFUSAL  OF  THE  MARRIAGE  PRIVILEGES. 

If  either  spouse  obstinately  and  persistently,  and  without 
any  reasonable  cause,  refuse  the  other  the  privil^es  of 
marriage,  it  is  also  a  ground  of  divorce.^ 

The  action  in  such  a  case  may  be  on  the  single  ground  to 
compel  the  defendant  to  cohabit  with  the  plaintiff  as  husband 
or  wife,  as  the  case  may  be,  within  a  time  to  be  fixed  by  the 
Court  I  am  not  aware  of  any  Colonial  decision  on  this 
point  In  the  case  of  Tiffany  vs.  Tiffany^  the  plaintiff's 
declaration  set  forth  the  refusal  to  cohabit,  but  it.  also  alleged 
a  subsequent  desertion ;  and  the  decision  of  the  Court  was 
founded  on  the  desertion  only.  But  it  is  quite  possible,  and 
I  have  been  consulted  in  cases  where,  for  appearance  sake,  as 
they  say,  the  parties  continue  to  occupy  the  same  bed  or  room 
together,  but  the  woman  from  the  outset  refuses  her  husband 
all  marital  privileges  and  boasts  that  she  is  his  "  virgin  wife." 
In  such  a  case  there  can  be  no  action  for  malicious  desertion, 
in  the  ordinary  sense  of  the  term,  but  it  must  be  for  an  order 
in  future  (from  a  given  date)  to  cohabit  with  the  plaintiff  as 
husband  or  wife ;  failing  which,  the  order  for  divorce  would 
follow  as  in  desertion  cases.  The  delicacy  and  unnaturalness 
of  the  subject  are  probably  the  only  reasons  why  we  do  not 


^  Cos.,  p.   2^  §  17,  and  p.   225.       126 ;  L.  ▼».  IV.^  47  L.  T.,  132. 
For  English  cases  see  .S*.  vs.  ^.,  39  '  Decided  in  1886,  not  reported. 

L.  T.,  1275  ff.  vs.  ff,y  3  L,  R.  P., 
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hear  of  such  actions.  The  disappointed  spouse  invariably 
resorts  to  some  unkind  or  disparaging  remarks  which  induce, 
or  compel,  the  other  to  leave,  and  which  entitle  him  or  her 
to  sue  for  malicious  desertion,  and  thus  the  real  cause  of 
desertion  is  not  disclosed.  Can  a  husband  force  his  wife  to 
have  carnal  connection  with  him  ?  Yes,  if  his  and  her  health 
permit  it  ?  Can  she  force  him  ?  Yes,  for  the  same  reason. 
But  what  matrimonial  bliss  can  there  be  when  either  party 
has  always  to  force  the  other  to  yield  the  matrimonial  privi- 
leges ?  But  as  neither  party  is  bound  to  compel  the  other  to 
matrimonial  duties,  it  is  sufficient  to  prove  the  refusal  of  the 
other  in  order  to  obtain  relief. 

6.  CAUSES  FOR  WHICH  A  MARRIAGE  MAY  BE 
REPUDIATED  AND  DECLARED  VOID  "AB 
INITIO." 

As  stated  before,  there  is  a  very  material  distinction 
between  repudiating  a  marriage  on  the  ground  of  a  pre- 
nuptial  offence  or  bar,  in  which  case  the  action  is  to  have  it 
declared  that  there  never  was  a  legal  marriage,  and  thus  the 
allied  marriage  was  void  ab  initio ;  and  bringing  an  action 
for  divorce  to  cancel  a  valid  marriage  on  the  ground  of  post- 
nuptial offence  by  either  party.  Under  this  heading  I  shall 
treat  only  of  marriages  which  can  be  repudiated^  and  which 
are  void  ab  initio.    The  causes  for  such  repudiation  are : — 

{a)  Impotency. — This  means  the  incapacity,  from  what- 
ever cause,  on  the  part  of  either  the  man  or  the  woman  to 
procreate.  If  a  man  is  an  eunuch,  to  use  a  Biblical  expression, 
or  is  castrated,  to  use  the  legal  expression,  he  is  not  even 
allowed  to  marry,  and  if  he  should  marry  his  marriage  is 
void  ab  initio.  But  a  man  may  be  incapacitated  from  pro- 
creating by  other  causes  than  castration.  The  Court  must 
be  satisfied,  from  medical  testimony  or  otherwise,  that  the 
party  accused  was  incapable  of  procreation  at  the  time  of 
the  marriage.  Of  course,  where  the  defect  to  procreate  is 
not  visible,  and  there  is  reasonable  hope  or  belief  that  in 
time,  or  by  means  of  medical  or  surgical  treatment,  a  cure  is 
likely  to  be  effected  ^  a  reasonable  opportunity  should  be 
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allowed  for  it  When  the  defect  to  procreate  is  not  visible, 
and  is  not  otherwise  known,  or  immediately  ascertainable,  or 
there  is  no  immediate  hope  of  success  by  means  of  medical 
or  surgical  treatment,  then  three  years  must  intervene  from 
the  date  of  marriage  before  such  a  marriage  can  be  set  aside 
on  the  ground  of  impotency.  This  applies  to  the  woman  as 
well  as  to  the  man.  But  when  the  incapacity  to  procreate 
is  visible  or  ascertainable  at  once,  the  marriage  may  be  set 
aside  at  any  time,  or  immediately  after  its  celebration.  Of 
course,  if  either  party  becomes  incapacitated  at  any  time 
subsequent  to,  though  immediately  after,  the  marriage,  it  is 
neither  a  cause  for  setting  aside  the  marriage  nor  for  a 
divorce.  In  a  case  of  doubt  as  to  the  capacity  to  procreate, 
the  parties  should  submit  themselves  to  medical  inspection 
by  doctors  or  by  clearly-recognised  matrons  or  midwives. 
In  a  suit  for  impotency  there  must  be  proof  that  the  party 
is  absolutely  incapable  of  consummating  the  marriage,  and 
where  the  defect  is  not  visible  three  years*  interval  is 
necessary  before  this  decree  can  be  applied  for,  and  then  only 
if  the  medical  evidence  shew  frigidity  or  other  incapability 
to  have  children ;  and  there  must  be  proof  that  no  carnal 
connection  took  place  during  that  period.  In  the  case  of 
the  invisible  defect  of  the  husband,  the  wife  alleges  in  her 
pleadings,  that  he  is  incompetent  *' propter  frigiditatem 
naturalem  et  perpetttam  impotentiam ;  that  they  have  been 
married  three  years,  during  which  time  the  husband  never 
has  had  carnal  connection  with  her  ;  that  she  is  virgo  intacta 
sed  capax  viri,  while  he  is  non  potuit  penem  erigere  nee 
faminatn  penetrare  et  cognoscere^  In  a  case  of  visible  defect 
the  three  years'  delay  is  not  necessary.  The  English  law 
upon  this  subject  is  copied  from  the  Roman  law,  and 
therefore  the  English  decisions  here  quoted  are  of  great 
assistance.^ 

'  St.  Matthew,   xix.,    ii    and    12;  L,  ys.    W,^  47  L.  T.,   132;  Huber 

Wdde  Ts.  Weldi^  and  Alson  vs.  Alson^  Hed.   Regts.,    I,  5,  36,  and  I,  6,  6 ; 

reported  in   Dr.    Lee's   Ecclesiastical  Grotius,  1,5, 4;  TheBeUum  Juridicum, 

Cases,  Vol.  2,  pp.  518,  580  and  576 ;  Case  95  ;  Decisions  of  the  Court  of 

Stagg  vs.  Edncombe^  8  L.  T.,  643  ;  Holland,  Case  106 ;  Van  Zarck,  Codex 

H.  vs.  ^.,  3  S.  &  T.,  592  ;  H,  vs.  P,  Bat,  Tit.  •*  HuwcWk,"  §  34 ;  Ngwende 

f.c.  /r.,  3  C.  R.  P.,  128  ;  Harrison  vs.  vs.  Ngwende^  8  E.D.C.,  68. 
Harrison^   14  Moore  P.  C.   C,  96; 
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{b)  Ignorance  of  Previous  Stuprum. — "  Stuprum  "  is  any 
connection  of  a  man  and  woman  otherwise  than  in  marriage 
or  concubinage,  and  provided  the  woman  be  not  married. 

If  a  woman  passes  herself  off  as  a  virgin,  not  necessarily 
by  proclaiming  it,  but  by  her  conduct  generally,  and  by 
retaining  and  being  called  by  her  maiden  name,  thereby 
leading  people  to  believe  that  she  is  still  pure ;  and  a  man, 
having  no  reason  to  think  that  she  is  otherwise  than  a  virgin, 
marries  her  and  then  discovers  that  she  has  been  carnally 
known  by  another  man  before  her  marriage,  he  can  repudiate 
the  marriage  and  bring  an  action  for  divorce  to  have  it  set 
aside  and  declared  void  ab  initio.  The  bare  fact  that  the 
woman  is  seemingly  not  a  virgin  at  the  date  of  the  marriage 
is  no  ground  for  setting  aside  the  marriage,  for  there  may  be 
several  good  reasons,  such  as  illness,  disease,  accident,  or  a 
medical  operation,  which  might  have  caused  a  perforation  of 
the  hymen,  and  the  woman  may  yet  be  innocent,  pure  and 
chaste.  Dr.  Ramsbotham,  in  his  Medical  and  Obstetric 
Surgery  (p.  35),  says: 

*'  Although  the  presence  of  the  hymen  was  formerly  considered  as  a 
test  of  virginity,  from  the  supposition  that  it  was  invariably  broken  on 
the  consummation  of  matrimonial  intercourse ;  this  idea  has  long  been 
repudiated,  for  it  is  now  well  known,  not  only  that  it  may  be  destroyed 
and  lost  from  various  causes  originating  in  disease  or  accident,  but  adso 
that  in  some  instances  it  does  not  give  way  upon  the  first,  nor  many 
subsequent,  connections;  and  even  that  pregnancy  has  taken  place 
while  this  membrane  was  entire.  So  that  its  presence  can  be  no  positive 
proof  of  personal  chastity,  nor  its  absence  of  immorality." 

It  is  thus  a  very  serious  matter  to  lay  such  a  charge  to  a 
woman.  Her  honour,  purity  and  chastity  are  flowers  too 
delicate  to  trifle  with.  They  should  therefore,  at  all  times,  be 
most  sacredly  regarded.  Before  a  man  makes  the  insinuation 
he  should  think  several  times,  and  take  steps  only  when  he 
has  positive  proof  of  her  previous  fall.  For  a  good  reason, 
therefore,  the  law  has  required  that  a  man  in  such  a  case^ 
in  order  to  repudiate  his  marriage,  must  be  able  to  prove 
that  his  wife  has  had  carnal  connection  with  a  man  before  her 
marriage.  It  is  not  necessary  that  she  should  be  pregnant 
by  the  other  man  ;  and  if  she  should  be  pregnant  by  her 
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husband,  he  is  not  bound  in  such  a  case  to  support  the  child, 
the  law  differing  in  this  respect  from  the  usual  law  of  support 
of  bastardy.^  The  action  should  be,  not  as  in  divorce  for 
a  post-nuptial  offence,  but  to  have  the  marriage  declared  void 
ab  initio,  on  account  of  the  fraud  practised  on  him  by  reason 
of  her  stuprum  with  another  man  before  marriage.^  The 
husband  must  swear  that  he  had  not  had  carnal  connection 
with  the  woman  before  marriage ;  that  he  believed  her  to 
be  a  vii^in,  and  also  that  he  was  ignorant  of  her  previous 
condition.  Of  course,  if  he  himself  had  had  connection  with 
her  before  marriage,  he  cannot  after  marriage  repudiate  her 
on  the  ground  that  he  then  discovered  that  she  had  had 
connection  with  another  man  also  before  marriage.  The  only 
case  decided  in  this  Colony  on  the  subject  is  that  of  Horak 
vs.  Horak  in  i86i.^  In  this  case  the  proof  was  ample,  as 
about  four  months  after  marriage  the  woman  gave  birth  to  a 
child,  of  which  it  was  proved  that  it  was  impossible  that  he 
could  be  the  father.* 

By  the  Mosaic  law  such  a  woman  was  stoned  to  death.^ 
By  the  Roman  law  the  punishment  was  confiscation  and 
partial  forfeiture  of  goods.'  By  our  law  there  seems  to  be 
no  punishment  provided  for  it  beyond  the  social  stigma 
attaching  to  repudiation  of  the  marriage  tie. 

(t)  Insanity. — If,  either  at  the  time  of  marriage,  or  from 
the  general  previous  state  of  health  of  either  party,  it  can  be 
proved  that  either  the  man  or  the  woman  was  not  in  a  fit  state 
of  mind  to  marry  at  the  date  of  the  marriage,  the  marriage 
is  illegal.  It  is  not  necessary  to  prove  that  the  insanity 
was  apparent  to  anyone  of  ordinary  habits  of  observation ; 
but  the  Court  must  be  satisfied,  from  all  the  surrounding 
circumstances,  that  the  party  was  in  such  a  weak,  imbecile, 
defective  state  of  mind  as  to  be  incapable  of  appreciating  the 
nature  and  consequences  of  the  marriage. 

Of   course,  if  either    party  becomes    insane  after   the 

•  See  Chapter  ^'Affiliation.^*  {Note:  This  consultation  is  worthy  of 

*  Nei  vs.  Nelt  I  M.,  274.  a  careful  perusal) ;  Cos.,  p.  226^235  ; 

•  3S.,  389.  Van  Zurck,  Tit.    "Huwelyk,*»  §  34 

*  In    addition    to    the    authorities  and  notes. 

?uoted    in    Jlorak's    case,    see    also  '  Deut.  zxii.,  13-22. 

.ybrecht.  Vol.   i,    Chap.    12,   §  16 ;  •  Just.  4,  18,  4. 
Bellas  Ned.  Adv.  Bk.,  Vol.  i.  Con.  lOO 
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marriage,  that  is  no  ground  for  repudiating  the  marriage  ; 
and  if  either  party  is  guilty  of  a  post-nuptial  offence  entitling 
the  other,  to  a  divorce,  but  becomes  insane  before  the  action 
can  be  heard,  then  the  Court  must  appoint  a  Curator  to  such 
party  before  the  trial.  The  case  of  Mordaunt  vs,  Mordaunt^ 
the  arguments  and  judgment  in  which  I  had  the  privilege 
of  hearing,  was  on  this  point  decided,  although  it  was  not 
so  stated,  exactly  in  terms  of  the  principles  of  our  law. 
Defendant's  father,  Lord  MoncriefT,  was  appointed  her 
Curator,  and  one  of  the  grounds  of  the  defence  stated  was 
that  she,  being  insane,  could  not  answer  the  action  for 
divorce  ;  but  the  Lords  held  otherwise. 

The  Punishments  for  Adultery.— Though  we  do 
not  hear  of  any  criminal  prosecution  for  adultery,  there  is  still 
such  a  law  in  force  in  this  Colony.  By  the  Mosaic  law  the 
penalty  for  adultery  was  death.'  By  the  Roman  law  it  was 
at  first  also  death,  subsequently  only  a  temporary  rel^ation 
and  a  partial  confiscation  of  property.  After  that,  again,  the 
infidelity  of  the  husband  was  not  regarded  as  a  crime,  but 
only  the  infidelity  of  the  wife,  on  account  of  the  danger  of 
introducing  strange  children  to  the  husband  ;  but  Justin 
finally  enacted  that  the  woman  should  be  whipped  and  sent 
to  a .  monastery  for  two  years,  after  which  she  was  to  be 
returned  to  her  husband,  unless  he  had  in  the  meantime 
divorced  her,  in  which  case  she  was  to  be  sent  back  to  the 
monastery,^ 

By  the  law  of  Holland,  which  on  this  subject  is  still  in 
force  with  us,  the  punishment  in  the  case  of  two  married 
persons  committing  adultery  is  banishment  for  50  years  and 
a  fine  of  1,000  guilders.  In  the  case  of  a  married  man  with 
an  unmarried  woman,  *he  is  declared  infamous  and  fined 
400  guilders ;  she  is  placed  on  spare  diet  for  14  days.  On 
a  second  conviction  he  is  sentenced  to  a  double  fine  and 
to  banishment  for  50  years ;  she  is  banished  for  50  years. 
In  the  case  of  an  unmarried  man  with  a  married  woman, 

'  Decided  in  the  House  of  Lords  in  '  C,  9,  9,  i ;  D.,  48,  5,  6,  i ;  J.,  4, 

England  in  1874.  18,  4 ;  Novel,  134,  10. 

'  Dent  xzii.,  22-24. 
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marriage,  that  is  no  ground  for  repudiating  the  mairi^e ; 
and  if  ^ther  party  is  guilty  of  a  post-nuptial  offence  entitling 
the  other,  to  a  divorce,  but  becomes  insane  before  the  action 
can  be  heard,  then  the  Court  must  appoint  a  Curator  to  such 
party  before  the  trial  The  case  of  Mordaunt  vs.  Mordaunt^ 
the  ailments  and  judgment  in  which  I  had  the  privilege 
of  hearing,  was  on  this  point  decided,  although  it  was  not 
so  stated,  exactly  in  terms  of  the  principles  of  our  law. 
Defendant's  father.  Lord  MoncriefT,  was  appointed  her 
Curator,  and  one  of  the  grounds  of  the  defence  stated  was 
that  she,  bdng  insane,  could  not  answer  the  action  for 
divorce ;  but  the  Lords  held  otherwise. 

Thb  Punishments  for  Adultery.— Though  we  do 
not  hear  of  any  criminal  prosecution  for  adultery,  there  is  still 
such  a  law  in  force  in  this  Colony.  By  the  Mosaic  law  the 
penalty  for  adultery  was  death.*  By  the  Roman  law  it  was 
at  first  also  death,  subsequently  only  a  temporary  relegation 
and  a  partial  confiscation  of  property.  Afler  that,  again,  the 
infidelity  of  the  husband  was  not  r^arded  as  a  crime,  but 
only  the  infidelity  of  the  wife,  on  account  of  the  danger  of 
introducing  strai^  children  to  the  husband  ;  but  Justin 
finally  enacted  that  the  woman  should  be  whipped  and  sent 
to  a  monastery  for  two  years,  after  which  she  was  to  be 
returned  to  her  husband,  unless  he  had  in  the  meantime 
divorced  her,  in  which  case  she  was  to  be  sent  back  to  the 
monastery.^ 

By  the  law  of  Holland,  which  on  this  subject  is  still  in 
force  with  us,  the  punishment  in   the  case  of  two  married 
persons  committing  adultery  is  banishment  for  50  years  and 
a  fine  of  1,000  gmlders.    In  the  case  of  a  married  man  with 
an  unmarried  woman,  he  is  declared  infama 
400  guUdeis  ;  she  b  placed  on  spare  diet  for  ; 
a  second    conviction  he  is  sentenced  to  a  do 
to   banishment  for  50  years ;   she  is  banished 
In  the   case  of  an  unmarried  man  with  a  ma 
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he  is  placed  on  spare  diet  for  14  days  and  fined  400  guilders; 
she  is  banished  for  50  years :  if  repeated,  both  are  banbhed 
for  even^ 

The  General  Law  as  to  ''  banishment "  is  derived  from 
the  following  Placaaten,  i6th  December,  1595  ;  i6th  and  17th 
September,  1614 ;  19th  July,  1607  ;  12th  May  and  25th  June^ 
1649 ;  1st  March,  1663  ;  15th  April,  1761 ;  26th  April,  1765, 
and  6th  May,  1785.  At  the  present  time  the  Civil  Courts  do 
not  sentence  to  banishment,  though  the  law  is  in  force  here. 
Under  Martial  law  banishment  is  at  present  very  largely 
enforced :  "  Transportation  "  was  not  practised  in  Holland  in 
the  early  days.  Under  the  present  Code  of  Holland  that 
can  be  done  there.  Our  law  as  to  transportation  is,  inter 
alia^  under  Ordinance  No.  104,  Sec.  4,  where  a  prisoner  can 
be  banished  for  seven  years.  By  the  Insolvent  Ord.  Sections 
14  and  63  a  prisoner  can  be  banished  for  seven  years,  while 
by  Sec.  40  he  can  be  banished  for  life.  By  the  English  law 
transportation  is  regulated  by  5  Geo.  IV.,  c.  84,  though  penal 
servitude  has  now  taken  its  place ;  and  by  32  Vict.  c.  10  in 
1869,  and  47  &  48  Vict.  c.  31  in  1884,  a  system  of  intercolonial 
transportation  is  created.' 

In  England  adultery  is  no  longer  a  criminal  offence,  but 
only  an  ecclesiastical  one ;  the  punishment  for  which  is  to  do 
penance  and  to  be  excommunicated,  and  to  be  imprisoned 
for  a  term  not  exceeding  six  months,  but  this  punishment  is 
in  these  days  never  enforced.^ 

Forfeitures. — As  a  general  rule  the  guilty  party  forfeits 
in  favour  of  the  innocent  all  benefits  derived  by  virtue  of  the 
marriage,  whether  by  way  of  dowry  or  marriage  settlement, 
or  community  of  property,  and  also  whatever  was  given  by 
the  one  to  the  other  stante  matrimonio}  But  this  means  only 
the  benefit  derived  from  the  innocent  party ^  not  from  any  other 
source,  nor  any  benefits  kept  out  of  the  marriage,  nor  any 
benefits  specially  directed  by  the  ante-nuptial  contract  to  go^ 

>  Placmaten  of  the  ist  April,  1580,  P.  C,  283. 

Arts.  15-18,  and  I  ith  Septonber,  1677  ;  '  Stephen's  Di£.  Crim.  Law,  Art.  170. 

G.P.B.,  Vols.  I,  p.  33p,  and  3,  p.  507 ;  *  Hoi.  Con.,  Vol.  i,  Con.  334 ;  and 

see  also  Kersteman,  Tit.  "  Dusolutie."  Berg.  Ned.  Adv.  Bk.  Vol.  I,  Con.  118L 

'  See  also  Rex  vs.  Mounts  L.  R.  6 
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after  the  dissolution  of  the  marriage,  to  any  other  source  than 
the  innocent  spouse.^ 

The  summons  and  the  declaration  should  therefore 
specially  ask  for  the  forfeiture  of  the  benefits,  and  where 
this  has  been  omitted,  and  the  Court  has  granted  an  equal 
division  of  the  joint  estate  of  the  plaintiff  and  the  defendant, 
the  plaintiff  cannot  afterwards  get  the  judgment  varied  so 
as  to  declare  the  defendant  to  have  forfeited  all  benefits  from 
the  community.^  But  owing  to  the  peculiar  circumstances  of 
the  case,  and  the  smallness  of  the  amount  and  the  defendant's 
whereabouts  not  being  known,  and  that  the  costs  due  by  him 
on  the  actions  for  divorce  are  more  than  his  half  share  of  the 
community  the  Court,  on  motion,  decreed  the  forfeiture, 
though  omitted  in  the  summons  and  pleadings.^  When  the 
parties  are  married  in  community  of  property,  the  guilty 
party  forfeits  only  his  or  her  share  in  the  community,  but  not 
anything  he  or  she  had  before  the  marriage.  Thus  in  the 
case  of  B^ers  vs.  Beyers,^  the  guilty  spouse  had  about  £iSO 
when  she  married  ;  she  was  allowed  to  get  back  this  money, 
but  forfeited  her  share  of  the  joint  estate,  minus  this  ;^I50. 
So  also  in  the  case  of  Dieperink  vs.  Dieperink^  the  Court 
declared  the  defendant  not  entitled  to  her  share  of  the 
community,  except  so  far  as  she  might  have  contributed  any 
property  towards  the  community.  But  where  a  settlement 
had  been  made  of  a  Life  Policy  by  the  husband  on  the  wife 
by  ante-nuptial  contract,  the  wife,  on  being  found  guilty  of 
adultery,  was  declared  by  the  Court  to  have  forfeited  her 
benefit  in  the  Policy.*  So  also  was  a  similar  order  given  in 
the  Supreme  Court  in  the  case  of  Wylde  vs.  Wylde^  For- 
feiture can  be  claimed  also  in  an  action  for  malicious 
desertion.® 

On  a  dissolution  of  a  marriage,  which  was  in  community 
of  property,  if  there  is  property  to  be  divided,  and  the  parties 
cannot  agree  upon  the  division,  the  Court  will  either  itself 
divide  the  property,  or  appoint  some  one  to  do  it     But  if 

'  Hoi.  Con.,  Vol.  2,  Cons.  51  and  *  B.  for  1877,  p.  92. 

138,  and  Vol.  4,  Cons.  246  and  247;  '  /^^Wvs./^m'«f,5£.D.C.,  344. 

Bjnkershoek,  2,  9.  '  Deaded  in  IiecemDer,  1889,  not 

•  Nor^t  vs.  Nortje^  6  J.,  9.  reported. 

•  Re  Hodgson^  3  C.  T.,  333.  ^  Daw 
^  Decided  in  1084,  not  reported.  9  J.,  446. 


*  i?<.^!M^jw,  3  C.  T.,  333.  ^Dawson   vs.    Dawson^   in    1892^ 
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there  is  evidence  satisfactory  to  the  Court  that  an  immediate 
division  may  have  the  effect  of  leading  to  an  insolvency  of 
the  estate,  the  Court  may  order  the  estate  to  be  handed  to 
one  of  the  parties,  generally  the  innocent  party,  gradually 
to  liquidate  it  upon  such  terms  as  the  Court  may  think 
reasonable.*  In  the  case  of  Franciscus  vs.  Franciscus^  the 
three  eldest  children  were  given  to  the  custody  of  the  father, 
the  guilty  spouse,  and  the  youngest  to  the  mother,  who  was 
addicted  to  drink,  with  leave  to  both  sides  to  apply  again  for 
the  custody  of  the  children.  A  similar  order  was  given  in 
the  case  of  Warner  vs.  Warner^  and  the  Court  held  that 
the  interest  of  the  children,  in  such  cases,  is  their  chief 
consideration.  As  to  the  consideration  by  the  Court  of  the 
welfare  of  the  children,  see  the  case  of  Reg.  vs.  Gyngally  re 
HausherTy  decided  in  the  Court  of  Appeal  in  England,* 
quoted  in  previous  chapter. 

The  custody  of  the  minor  children  of  the  marriage  is,  on 
a  decree  of  divorce  being  granted,  generally  given  to  the 
innocent  spouse.*  But  there  may  be  special  circumstances  to 
justify  the  Court  in  leaving  the  children  with  some  other 
competent  person.  Thus  in  the  case  of  Theron  vs.  Theron? 
the  children  were  left  with  the  paternal  grandmother,  with 
whom  they  had  always  lived  and  whom  the  father  paid.  In 
the  case  of  Wylde  vs.  Wylde  (quoted  above)  the  child  was  left 
in  the  custody  of  the  mother,  the  guilty  spouse,  with  whom 
she  had  lived  so  many  years  during  the  father's  necessary 
absence  on  business,  but  with  the  right  to  the  father  at  any 
time,  if  occasion  should  arise,  to  apply  to  the  Court  for  the 
custody  of  the  child.  Though  the  husband  should  be  the 
guilty  spouse  and  the  children  ordered  to  be  in  the  custody 
of  the  mother,  he  can  be  compelled  to  support,  educate,  and 
maintain  the  children  till  they  are  of  a  suitable  age,  according 
to  circumstances,  to  maintain  themselves.'  But  whoever  has 
the  custody  of  the  children,  the  guilty  party  is  allowed  at  all 

*  V.  D,  Westhuysen  vs.  V.  D.  West-      and     several     subsequent    cases     not 
Auysen^  4  C.  T.,  389.  reported,    for    instance  Lm   vs.    JJoj 

■  8  C.  T.,  56.  decided  in  1876. 

*  Ibid,  87.  •  Decided  in  1876,  not  reported. 

*  69  L.  T.,  481.  •  See  Chapter  ^' jitdiciai ^'tparatwn.'* 

*  Farmer  vi.  Farmer,  i  M.,   278, 
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reasonable  times  to  see  them,  either  where  they  are  staying, 
or  at  some  other  suitable  place  ;  or  they  may  even  visit  him 
at  his  home.*  But  the  wife  having  the  custody  of  the 
children,  cannot  remove  them  out  of  the  Colony  without  the 
husband's  consent  or  that  of  the  Court  Nor  can  the  vdfe 
recover  maintenance  from  the  husband  for  the  support  of 
these  children  while  they  are  out  of  the  Colony  without  such 
consent* 

The  costs  of  the  action  are  also  in  the  discretion  of  the 
Court ;  the  usual  rule  is  that  the  guilty  party  should  pay  the 
costs.^ 

When  the  wife  either  wants  to  institute  an  action  against 
her  husband,  or  to  defend  one  brought  against  her  by  him, 
whether  for  divorce  or  judicial  separation,  she  is  entitled  to 
claim  from  him  alimony  pendente  lite^  and  also  the  probable 
costs  likely  to  be  incurred  by  him.  Both  these  are  entirely 
in  the  discretion  of  the  Court,  which  has  sometimes  granted, 
and  at  other  times  refused,  the  applications.  If  there  is  clear 
primd  fctcie  evidence  of  the  woman's  guilt,  the  application  for 
maintenance  and  costs  is  invariably  refused ;  where  there 
is  no  such  allegation,  particularly  where  she  is  plaintiff,  or 
where  the  charge  against  her,  whether  as  plaintiff  or  defendant, 
is  denied,  and  can  be  settled  only  by  the  Court,  then  the 
alimony  allowed  is  in  proportion  to  her  necessary  require- 
ments, according  to  her  station  in  life  and  her  husband's 
means,  and  the  costs  allowed  are  proportionate  to  the 
probable  expense  of  instituting  or  defending  the  action. 

If  the  woman  has  an  independent  estate  of  her  own, 
sufficient  to  maintain  herself  and  meet  her  costs  of  the  action, 
then,  though  it  is  still  in  the  discretion  of  the  Court  to 
compel  the  husband  to  contribute  alimony  and  costs,  her 
application  is  more  likely  to  be  refused,  or  only  a  very  small 
amount  will  be  granted.  Generally,  when  the  parties  have 
been  married  in  community  of  property,  the  application  is 
very  rarely  refused,  except  in  a  clear  case  of  the  woman's 
guilt.     The  application  to  the  Court  for  alimony  or  costs 

*  WyUU  vs.  Wyldij  quoted  above.  and  Uo  vs.  Uo^  above  quoted,  and 
'  Barker  vs.  Barker ^  7  C.  T.,  114.  several  subsequent  cases ;  and  see.  also' 

*  Hablutul vs.  HablutEel^  l  M.,  376,      Chapter  " Costs.''  ...     . 

2  M  2 
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should  fully  set  forth  the  facts  in  an  affidavit  so  as  to  justify 
the  Court  in  granting  the  order  and  a  reasonable  sum.  On 
the  other  hand,  in  opposing  it,  evidence  of  the  woman's 
independent  means  to  maintain  herself  and  meet  her  own 
costs,  or  pritnd  facie  proof  of  her  guilt,  should  be  set  forth  in 
an  affidavit  to  induce  the  Court  to  refuse  her  application.^ 
In  the  case  of  Bloem  vs.  Bloem^  the  Court  ordered  ;^io  to  be 
paid  towards  defendant's  costs,  but  refused  the  application 
for  alimony*  In  the  case  of  Flannagan  vs.  Flannagan?  the 
Court  granted  £(iO  for  costs.  In  the  case  of  Eaton  vs.  EcUon^ 
the  Court  granted  £%o  towards  costs.  In  Stage  vs.  Staged 
the  Court  granted  £2^  towards  costs.  In  the  last  three  cases 
nothing  was  said  about  alimony,  but  it  was  understood  that 
the  applicant  might  retain  for  her  maintenance  a  portion  of 
the  amount  granted  towards  costs.  In  the  case  of  Van 
Blotnmestein  vs.  Van  Blommestein^  the  Court  ordered  ;f  150 
to  be  paid  towards  costs. 

With  us,  immediately  the  divorce  is  granted,  both  parties 
are  at  liberty  to  marry  again  ;  but  in  England  a  decree,  or 
rtile  nisif  is  first  granted  by  which  neither  party  may  marry, 
formerly  for  12,  but  now  for  6,  month?  from  the  date  of  the 
decree.  This  is  to  enable  the  King's  Proctor  to  intervene^ 
if  he  chooses,  and  to  prevent  the  divorce  being  granted  upon 
good  grounds,  such  as  connivance  on  the  part  of  both  parties, 
or  that  on  the  ground  of  the  guilt  of  both  neither  is  entitled 
to  a  divorce,  or  for  any  such  other  reason  as  might  successfully 
have  been  advanced  in  the  defence  of  the  action.  It  very 
rarely  happens  that  the  King's  Proctor  intervenes.  But 
with  us  there  is  no  such  provision  ;  the  divorce  being  once 
granted,  there  is  no  means  of  upsetting  it,  unless  indeed  in 
the  unlikely  event  of  fraud  being  clearly  proved  in  obtaining 
it  But  all  the  reasons  that  might  be  used  in  England  by 
the  King's  Proctor,  pending  the  rule  nisi,  might  be  success- 
fully used  here  also  in  opposing  the  action  for  divorce. 

*  Consult   Merula,    4,   37,    2,   16  ;  and  Hoi.  Con.,  Vol.  5,  Con.  145. 
Wassenaar,  Vol.    i,   Chap,    i,   §  48  ;  *  B.  for  1869,  p.  68. 

Boer's  Woorden  Tolk,  Tit.  "  Alimen-  *  i  E.D.C.,  42. 

tade  ; "     Pritchaid's     Handbook     of         *  5  E.D.C..  236. 
Marriage,    pp.     IO-20 ;     Keisteman's  '  2  J.,  229. 

Woordcnboek,    Tit.    •<  Alimentatie ; "  «  1  F.,  8i. 
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Summons  for  divorce  on  the  ground  of  adultery, 

(Heading.) 

Command  A.B.  of  .  .  .  .,  hereinafter  called  the  defendant,  that  within 
,  .  •  .  days  after  the  service  of  this  summons,  he  cause  an  appearance 
to  be  entered  in  our  Supreme  Court  of  our  said  Colony,  at  Cape  Town, 
to  answer  CD,  of  .  .  .  .,  his  wife,  hereinafter  called  the  plaintiff,  in  an 
action  wherein  the  plaintiff  claims  : — 

1.  A  dissolution  of  the  bonds  of  marriage  subsisting  between  them 
by  reason  of  the  adultery  committed  by  him  with  one  ....  of  ....  at 
divers  times  and  places,  but  more  particularly  on  the  ....  day  of ...  . 
at  .... 

2.  (Jf  there  are  minor  children)  For  the  custody  of  the  minor  children 
of  the  said  marriage.  '  ' 

3.  {If  the  parties  were  married  in  community  of  property)  That  the 
defendant  may  be  declared  to  have  forfeited  his  half  share  in  the  com- 
munity of  property  existing  between  them,  by  reason  of  his  adultery 
aforesaid ;  (<7r,  if  they  were  married  out  of  community  of  Property y  and 
a  settlement  wets  made  by  ante-nuptial  contract^  under  which  the  husband 
ivas  benefited;  then^  in  lieu  of  the  Preceding  clause^  say)  That  the  de- 
fendant may  be  declared  to  have  forfeited  all  rights,  benefits  and  privi- 
leges to  which  he  otherwise  would  have  been  entitled  under,  and  by 
virtue  of  the  ante-nuptial  contract  between  them,  bearing  date  the  .... 
day  of  ...  . 

As  it  is  said,  &c. 
Witness,  &c. 

(Note. — If  the  proceedings  are  to  be  by  edictal  citation^  then  proceed 
as  follows  .•) 

Petition  for  leave  to  sue  by  edict  for  divorce  on  the  ground  of  adultery, 

(Heading.) 

The  petition  of  CD.,  bom  ....  of  ...  . 
Humbly  sheweth  : — 

1.  That  your  petitioner  was  married  {state  whether  in^  or  out  of 
community)  on  the  ....  day  of  ....  to  A.B.  of  ....  at  ...  .  which 
marriage  still  subsists.  .  .  . 

2.  That  there  are  ....  children  bom  of  the  said  marriage,  both  boys 
(girls)  aged  respectively  ....  year^  and  ....  years. 

3.  That  the  said  A.B.  has  committed  adultery  with  .  .  .  .  of  .  .  •  • 
at  divers  places  and  on  divers  occasions ;  but  more  particularly  on  the 
«...  ciay  01  ....  ai  .... 

4.  That  he  has  since  absconded;  but  whither  and  why  your  peti* 
tioner  does  not  know :  and  though  every  effort  has  been  made  to  find 
out  his  whereabouts,  your  petitioner  has  been  unable  to  gain  any  in- 
formation  about  him. 

(Note. — If  it  is  intended  to  claim  any  forfeiture  ^  then  follow  the  clauses 
therein y  subjoined  to  the  Chapter  on  "  Malicious  Desert ion^^ 
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5.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  will 
be  pleased  to  allow  her  to  sue  her  said  husband  by  edictal  citation,  by 
reason  of  his  adultery  aforesaid ;  also  for  the  custody  of  the  said  minor 
children  ;  and  that  your  Lordships  will  further  be  pleased  to  give  direc- 
tions as  to  the  mode  of  serving  the  citation,  and  all  other  necessary 
processes;  and  to  fix  the  time  for  the  defendant's  appearance  to  the 
said  citation. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification,) 


In  the  Supreme  Court,  &c. 

Cape  Town,  Wednesday  •  .  •  . 

Between  CD.  (bom  .  •  .  .)i  applicant, 
and  A.B.,  respondent. 

Upon  the  motion  of  Mr ,  and  upon  reading  applicant's  petition 

and  affidavit. 

It  is  ordered, — That  she  be  at  liberty  to  sue  her  husband,  the  above- 
named  respondent,  by  edictal  citation,  in  an  action  for  dissolution  of 
their  said  marriage  and  for  custody  of  the  children  of  the  marriage  : 
citation  to  be  returnable  on  the  first  day  of  next  term,  and  to  be  served 
personally,  if  possible,  and  published  in  the  Government  Gazette :  failing 
personal  service,  to  be  also  published  once  in  a  Cape  Town  newspaper. 

By  order  of  the  Court, 


Registrar. 


{Citation  by  edict,) 

(See  note  to  forms  in  Chapter  "  Edictal  Citations.'') 

(Heading  of  Summons.) 

That  whereas  CD.  (bom  .  »  .  .)  of .  .  .  •  did,  on  ...  .  the  .... 
day  of .  .  .  .,  petition  this  Honourable  Court  for  leave  to  sue  by  edict, 
her  husband,  A.6.,  lately  of .  •  •  .,  for  a  decree  of  divorce,  by  reason 
of  his  adultery  with  one  •  .  .  .,  in  or  about  the  month  of  ...  .  last, 
at  .  .  .  .,  and  on  divers  other  occasions ;  and  for  the  custody  of  the 
children,  issue  of  the  said  marriage. 

Now  this  Court,  having  taken  the  prayer  of  the  said  CD.  into  con- 
sideration and  granted  the  same  accordingly,  by  these  presents  doth 
summon  the  said  A.B.  lately  of  .  .  .  .,  to  appear  before  the  said  Supreme 
Court,  on  ...  .  the  •  .  .  •  day  of ....  at  10  o'clock  in  the  forenoon, 
either  in  person  or  by  proxy,  to  shew  cause  (if  any)  why  the  bonds  of 
marriage  now  subsisting  between  them  should  not  be  dissolved  by  reason 
of  his  adultery  as  aforesaid,  and  why  she  shall  not  have  the  custody 
of  the  children  issue  of  the  said  marriage. 
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Thus  done  and  granted  in  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  at  Cape  Town,  on  the  twenty-fifth  day  of  November, 
in  the  year  of  our  Lord  .... 


Registrar  of  the  Supreme  Court. 


Plaintiffs  Attorneys, 

(^pe  Town. 


In  the  Supreme  Court,  &c. 

Between  CD.  (bom  ....),  plaintiff, 
and  A.B.,  defendant. 

Plaintiffs  Intendit. 

A.B.,  the  defendant  has  been  summoned  by  edictal  citation  to  answer 
CD.,  the  plaintiff,  in  an  action  for  divorce. 

Whereupon  the  said  plaintiff,  by  her  attorneys,  complains  and  says  : — 

1.  The  plaintiff  was  lawfully  married  in  community  of  goods  to  the 
defendant  at  ....  on  the  ....  day  of  •  .  .  . ;  and  the  marriage  still 
subsists. 

2.  There  is  issue  of  the  marriage  two  children  aged  ....  and 

years  respectively. 

3.  In  or  about  the  month  of  ...  .  last  at  .  .  .  .,  and  on  divers  other 
occasions,  the  defendant  committed  adultery  with  one  .... 

Wherefore  the  plaintiff  prays  : — 

(a)  That  the  bonds  of  marriage  now  subsisting  between  her  and  the 
defendant  may  be  dissolved  : 

{p)  That  the  plaintiff  may  be  declared  entitled  to  the  care  and  custody 
of  the  children,  the  issue  of  the  said  marriage  : 

(r)  That  the  defendant  may  be  declared  to  have  forfeited  all  benefits 
under  the  marriage  in  community  of  goods  : 

{d)  That  the  plaintiff  may  have  such  further,  or  other,  relief  in  the 
premises  as  to  this  Honourable  Court  may  seem  meet,  together  with  costs 
.  of  suit. 


Plaintiffs  Counsel. 


Plaintiffs  Attorneys, 

....  Cape  Town. 


To  A.B. 

The  abovenamed  defendant. 

Take  notice  that  you  are  required  to  plead,  answer,  except,  or  make 
claim  in  reconvention  to  the  above  declaration  by  the  •  •  •  •  day  of .  m  ^9 
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next ;   failing  which  this  case  will  be  set  down  for  trial  for  default  of 
appearance  and  plea  for  ,  .  .  .  the  ....  day  of ...  . 
Dated  at  Cape  Town  this  ....  day  of ...  . 


PlaintifTs  Attorneys. 

(Note. — On  the  case  being  called  on  for  trials  there  should  be  filed  an 
affidavit  that  reasonable  and  proper  efforts  have  been  made  to  serve  the 
citation  on  the  defendant  personally^  but  failed.)  ^ 

If  he  was  personally  served^  say  so,  {See  form  in  Chapter  on 
"  Malicious  Desertion.") 

Summons  for  divorce  on  the  ground  of  adultery  with  some  person 

unknown, 

(Heading.) 

,  plaintiff,  claims  a  dissolution  of  the  bonds  of  marriage 

subsisting  between  them,  by  reason  of  the  defendant's  adultery  during 
the  year  ....  with  some  person  or  persons  unknown  to  him;  and  of 
which  carnal  intercourse  the  defendant  has  been  delivered  of  a  child  on 
or  about  the  ....  day  of .  .  .  .,  of  which  plaintiff  is  not  the  father,  as  he 
has  been  absent  from  the  Colony  for  the  last  15  months,  and  during  that 
time  he  has  not  seen  and  has  not  had  access  to  his  wife. 

As  it  is  said,  &c. 

(Note. — All  the  other  grounds  for  divorce  for  a  post-nuptial  offence 
mentioned  in  this  Chapter^  should  be  briefly  stated  as  above  in  the 
summons,) 

Summons  to  set  aside  a  marriage  on  the  ground  of  the  def endanfs  prior 

existing  marriage, 

(Heading.) 

Command  A.B.  of  .  .  .  .,  &c.,  to  answer  CD.  of  .  .  .  .,  &c.,  wherein 
the  plaintif!  claims  that  the  defendant  shew  cause  why  a  certain  marriage 
solemnized  between  them,  on  the  ....  day  of ....  at ... .,  should  not  be 
set  aside  as  null  and  void  ab  initio  on  the  ground  that  the  said  defendant 
was,  at  the  time  of  the  solemnization  of  the  said  marriage,  the  laiit'ful 
husband  of  £.F.  of .  .  .  .  then  living. 

As  it  is  said,  &c. 

Summons  to  set  aside  a  marriage  on  the  ground  of  previous  stuprum^  ana 
that  the  child  may  be  declared  not  that  of  the  plaintiff, 

(Heading.) 

Command  A.B.  of . . . .,  &c.,  to  answer  CD.  of . . . .,  &c.,  wherein  the  ^ 

plaintiff  claims  that  a  certain  marriage  solemnized  between  them  before 
the  Resident  Magistrate  of  ....  on  the  ....  day  of .  .  •  .,  may  be  set 
gi^de.and  declared  void  ab  initio;  on  the  ground  that  at  the  time  of  the 


•  \ 
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said  marriage,  and  without  the  knowledge  or  suspicion  of  the  plaintiff, 
the  said  defendant  had  already  been  seduced  by  another  man,  and  was 
pregnant  by  her  seducer ;  and  also  that  the  said  plaintiff  may  be  declared 
to  be  not  the  father  of  the  child  given  birth  to  by  the  defendant  on  the 
•  .  •  .  day  of .  •  •  • 
As  it  is  said,  &c. 

(Note. — All  the  other  grounds  mentioned  in  this  Chapter  for  which  a 
marriage  can  be  declared  void  ab  initio  should  be  briefly  stated  as  above, 
in  the  summons^ 


Summons  for  damages  for  criminal  conversation, 

in  an  action  wherein  the  plaintiff  claims  payment  of  the 

sum  of  ;^  .  .  .  .  sterling,  as  and  for  damages  sustained  by  reason  that  the 
said  defendant  did,  on  or  about  the  .  .  .  .  of  .  •  •  .,  and  at  divers  other 
times  between  the  ...  .  day  of ...  .  and  the  ...  .  day  of .  .  .  .,  and  at 
....  in  the  district  of .  .  .  .,  wrongfully,  wickedly  and  unjustly  debauch 
and  carnally  know  C,  wife  of  the  said  plaintiff. 


Notice  of  motion  calling  on  a  husband  to  advance  a  certain  sum  of  money 
to  enable  his  wife  to  bring  {or  to  defend)  an  action  for  divorce,  and 
for  alimony  pendente  lite, 

(Heading  of  case.) 

Sir, — Take  notice  that  application  will  be  made  to  this  Honourable 
Court,  on  ... .  the  ....  day  of . . . .,  on  behalf  of  the  above  applicant,  at 
which  time  you  will  be  required  to  shew  cause  why  you  shall  not  be 
ordered  forthwith  to  pay  over  to  her  a  certain  sum  of  money,  to  be  fixed 
at  the  discretion  of  the  Court  (or  the  sum  wanted  may,  be  stated),  sufficient 
to  enable  her  to  institute  proceedings  against  you  for  a  divorce  by 
reason  of  the  adultery  committed  by  you,  on  the  ....  day  of  •  •  .  .  with 
one  .  .  .  .  at .  .  .  .,  in  the  district  of .... ;  and  also  to  pay  over  to  her  a 
certain  sum  of  money,  by  way  of  alimony,  sufficient  to  enable  her  to 
maintain  herself  according  to  her  station  in  life  pending  the  said  suit : 
and  to  shew  cause,  also,  why  you  shall  not  be  ordered  to  pay  the  costs  of 
this  application. 

Cape  Town  •  •  •  .  day  of 

Yours,  etc. 


To  CD. 

The  above  defendant. 


Plaintiff's  Attorney. 
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Affidcnnt  in  support  of  motion. 
(Heading.) 

1.  A.B.,  of  .  .  •  .,  the  above  applicant,  make  oath  and  say  : — 

X.  That  I  was  married  in  community  of  property  to  CD.  of  ....  on 
the  .  •  •  •  day  of .  .  •  •  at  .  •  •  . 

2.  That  there  is  issue  of  the  said  marriage  ....  children,  to  wit :  .... 
sons  and  •  •  •  .  daughters,  aged  respectively  ^  .  •  .  years  and  ....  years. 

3.  That  I  intend  to  institute  an  action  for  divorce  a^inst  my  said 
husband  on  the  ground  of  his  adultery  with  • .  • .,  on  the  • . .  •  day  of  ... . 
at  .  .  .  .,  and  on  divers  other  days  and  at  divers  other  places,  but  that 
I  have  no  means  wherewith  to  cany  on  my  action,  nor  to  maintain  myself 
pending  the  suit 

4.  That  my  husband  ....  (Jure  state  prof essional  calling  to  shew  his 
social  position  and  income^  as  for  instance)  is  a  speculator,  and  he  has 
frequently  informed  me  of  the  moneys  he  had  made ;  and  I  estimate  his 
annual  income  to  be  about  £  .  •  •  •  sterling ;  in  addition  to  this  the 
respondent  owns  a  house  at  . . . . ,  unmortgaged,  and  worth  about  £  .... 
sterling. 

Sworn  at  .  .  .  .,  etc. 
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CHAPTER   XXXI, 

APFRATifl. 

From  the  earliest  ages,  in  all  countries,  the  right  of  appeal 
from  an  inferior  to  a  superior  has  been  claimed  and  allowed. 
This  appeal  was  in  some  countries  to  the  Chief  Ruler,  as 
among  the  Israelites  ;  in  other  countries,  as  in  Rome,  it  was, 
at  different  times,  either  to  the  populace,  or  the  Praetor,  or 
the  Emperor,  and  later  to  special  Courts  of  law. 

In  all  civilised  countries  at  the  present  day  appeals  are 
made  to  the  law  Courts.  In  ancient  times  the  object  of  an 
appeal  was  not,  or  very  rarely,  to  settle  a  doubtful  point  of 
law,  but  almost  always  to  decide  on  facts,  on  the  alleged 
ground  that  some  gross  injustice  had  been  done  to  the 
appellant  by  the  Court  appealed  from.  At  the  present  day 
an  appeal  is  rarely  on  facts  alone,  but  chiefly  on  a  point  of 
law.  The  object  of  this  Chapter  is  to  exemplify  appeals  to, 
in,  and  from  this  Colony,  and  the  processes  connected  there- 
with. To  'simplify  the  subject  I  shall  divide  it  into  several 
heads : — 

a.  Appeals  in  General. 

b.  Appeals  from  the  Special  Justices  of  the  Peace, 

c.  Appeals  from  Consular  Courts. 

d.  Appeals  from  Magistrates'  Courts. 

e.  Appeals  from  the  Circuit  Courts. 

/.  Appeals  from  the  High  Court  of  Griqualand  West. 

g.  Appeals  from  the  E.  D.  Court. 

A  Appeals  from  the  Supreme  Court  to  the  Privy  Council. 
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a, — In  General. 

The  Supreme  Court  of  the  Colony  is  also  the  Court  of 
Appeal  from  all  the  other  Courts  in  the  land,  and  consists  of 
the  Chief  Justice  and  two  Puisne  Judges  specially  assigned 
to  the  Supreme  Court,  but  any  of  the  Judges  of  the  E.  D. 
Court  and  High  Court  of  Griqualand  West  may  take  part  in 
the  determination  of  any  cause,  civil  or  criminal,  which  may 
be  brought  in  appeal  before  the  Supreme  Court.*  The 
decision  of  the  majority  is  binding,'  but  if  the  appeal  be 
against  the  unanimous  judgment  of  the  full  £•  D.  Court,  or 
ihtfull  High  Court  of  Griqualand  West,  such  judgment  must 
be  affirmed,  unless  three  or  more  of  the  Judges  sitting  in 
appeal  shall  concur  in  reversing  or  varying  it.*  It  follows, 
therefore,  that  the  three  Judges  of  the  Supreme  Court  can 
reverse  the  judgment  of  the  three  Judges  of  the  E,  D.  Court, 
or  of  the  three  Judges  of  the  High  Court  of  Griqualand  West. 
This  may  seem  to  some  invidious,  but  I  have  frequently 
found  that  the  only  satisfaction  those  who  object  to  this 
system  have  is,  that  it  is  the  same  in  England,  where  it  is  of 
frequent  occurrence  for  three  Judges  of  a  higher  Court  to 
reverse  the  decision  of  an  equal  number  of  Judges  of  a  lower 
Court.  But  in  England,  as  well  as  in  this  Colony,  the  Chief 
Justices  of  the  Appeal  Courts  have  frequently  invited  Judges 
of  the  lower  Courts  to  take  part  on  appeal  in  important 
cases,  and  a  few  years  ago,  in  England,  twelve  Judges  took 
part  in  an  appeal  in  a  criminal  case  ;  while  with  us  special 
provision  is  made  for  it  by  the  Act* 

As  a  general  rule,  every  suitor  who  feels  aggrieved  by  a 
judgment  has  a  right  of  appeal  to  a  higher  tribunal  from  any 
Jinal  judgment,  decision,  sentence,  or  order  of  a  lower  Court, 
and  the  appeal  must  be  noted  and  prosecuted  within  the 
time  fixed  by  the  rules  of  each  Court*  It  is  a  universal  rule 
of  law  that,  unless  the  Court  appealed  from  orders  otherwise, 
then,  pending  the  decision  of  the  appeal,  the  rights  of  the 
parties  must  not  be  changed.^     It  is  also  a  general  rule  in 


*  §20. 

*  Van  der  Linden,  3,  i,  5,  and  3,  6. 

*  D.,  49,  7,  I ;  C,  7,  62,  3. 


J  7  and  20  of  Act  35  of  1896. 
•  §  33,  Charter  of  Justice. 
^  §21. 
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appeal  cases  that  costs  follow  the  result,'  but  there  may  be 
circumstances  which  justify  the  Court  in  departing  from  this 
rule ;  for  instance,  where  the  appellant  does  not  succeed  *in  a 
material  variation  of  the  judgment^ 

No  appeal  lies  from  a  sentence  given  against  a  party  who 
is  in  default,  or  who  is  in  contempt  for  non-performance,  nor 
is  an  appeal  allowed  from  a  provisional  sentence,'  nor  from 
an  interlocutory  order,  except  by  the  special  leave  of  the 
Judge  pronouncing  such  order.^ 

Any  one  of  a  number  of  parties  to  a  suit  may  appeal 
without  the  concurrence  of  the  others  ;  *  and  there  may  also 
be  a.  cross  appeal. 

In  an  appeal  from  a  civil  case,  the  grounds  upon  which 
the  party  appeals  need  not  be  notified  ;  but  in  appeals  from 
certain  criminal  cases  the  grounds  upon  which  the  appeal  is 
founded  must  be  given  at  the  trial,  or  shortly  thereafter, 
according  from  what  Court  the  appeal  is  made.  Where  no 
specified  time  is  fixed  by  law  within  which  an  appeal  must 
be  noted  and  prosecuted,  it  must  be  within  a  reasonable  time 
from  the  date  of  the  judgment,  that  is,  by  the  first  favourable 
opportunity;  and  the  Court  to  which  the  appeal  is  to  be 
taken  is  to  decide,  in  its  discretion,  as  to  the  reasonableness 
of  the  time,  according  to  the  circumstances  causing  the  delay. 

Formerly,  as  a  rule,  no  prosecutor  in  a  criminal  case  had 
a  right  of  appeal  unless  where  this  right  had  been  expressly 
given  by  any  local  statute.  By  the  4th  Section  of  Act  21  of 
1876,  it  is  provided  that 

'*  no  public  or  private  prosecutor  shall ....  be  entitled  to  bring  any  case, 
either  in  appeal  or  in  review,  in  any  superior  Court  which  could  not  before 
the  passing  of  this  Act  be  brought  under  such  appeal  or  review." 

The  reference  in  the  5th  Section  of  Act  17  of  1886,  that 

"  it  shall  be  lawful  for  a  prosecutor  or  defendant  in  any  criminal  suit 
which  shall  be  brought  in  appeal  or  review  before  the  £.  D.  Court,  High 
Court  of  Griqualand  West,  or  any  Circuit  Court  to  appeal  to  the  Supreme 
Court,  &€.,"  • .  .  • 

could  refer  only  to  where  this  right  of  appeal  may  have  been 

*  See  Chapter  "  CVv/j."  decided  in  1902,  not  reported. 
'  Van  der  Linden,  3,  i,  5*  fl  I  and  5.  *  Heis  vs.  Executors  GaUcway^  i  M.» 

'  {  27  of  said  Act,   and  JSmberi^  p.  200. 
Waterworks'^.JCimberUyTcwHCouncii^  . 


542  APPEALS. 

given  by  statute  to  the  prosecutor.*  But  now  by  Sect  31  of 
Act  35  of  1896  it  is  enacted  that  it  shall  be  lawful  for  the 
prosecutor  or  defendant  in  any  criminal  suit,  which  shall  be 
brought  in  appeal  or  review  before  the  Court  of  the  Eastern 
Districts,  High  Court,  or  any  Circuit  Coxxrtt  from  any  inferior 
Court,  to  appeal  to  the  Court  of  Appeal  in  Criminal  cases 
against  the  judgment  of  the  said  Court  of  the  Eastern 
Districts,  High  Court,  or  Circuit  Court,  as  the  case  may  be. 
It  will  be  noticed  from  the  words  ^'from  any  inferior  Courts* 
that  this  applies  to  a  Magistrate's  Court  and  to  Courts  inferior 
to  that 

No  appeal  can  go  to  the  Privy  Council  except  from  a 
judgment  of  the  Supreme  Court ;  so  that  any  suitor  who  has 
instituted  his  case  in  any  of  the  lower  Courts,  wishing  to 
carry  it  to  the  highest  Court  of  Appeal,  must  first  have  a 
decision  thereon  of  the  Supreme  Court 

Executions  should,  as  a  rule,  be  issued  out  of  the  Appeal 
Court  giving  the  final  judgment,  and  not  out  of  the  Court 
appealed  from,  except  in  the  case  of  appeal  to  the  Privy 
Council,  in  which  case  the  writ  for  the  Privy  Council's  judg- 
ment is  to  be  issued  out  of  the  Supreme  Court.  But  a 
Magistrate's  Court  judgment  heard  in  appeal  in  a  Higher 
Court  may  be  executed  either  by  that  Court  or  by  the  Court 
appealed  to,  as  the  Appeal  Court  has  concurrent  jurisdiction 
in  respect  of  its  own  order.^ 

b. — From  the  Court  of  the  Special  Justices  of  the  Peace, 

A  special  justice  of  the  peace  has  no  civil,  but  only  criminal, 
jurisdiction.  His  jurisdiction  is  very  limited,  and  is  intended 
only  for  certain  offences  of  most  frequent  occurrence  com- 
mitted within  the  local  limits  assigned  to  him  by  proclama- 
tion. The  records  and  proceedings  of  all  cases  adjudicated 
upon  by  him  must  be  forwarded  by  him  to  the  Supreme,  or 
E.  D.  Court,  or  High  Court  of  Griqualand  West,  according  to 
the  district  where  he  holds  his  Court,  and  thereupon  the  47th, 

>  Sec  also  Prince  Albert  Board  of  «  Soeker  Brothers  vs.  Jfambiy,  3 
Management  vs.  Jooste  and  others^  4  C.  T.,  357  ;  and  see  Chapter  •*  tVrits 
J.,  40a  of  Execution:' 
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48th,  and  49th  Sections  of  the  Magistrates'  Court  Act  shall 
be  applicable  :  ^  and  an  appeal  or  review,  as  the  case  may  be, 
can  then  be  made  to  such  Higher  Court  upon  giving  the 
Attorney-General,  or  Public  Prosecutor  of  the  High  Court  to 
which  the  proceedings  are  sent,  48  hours*  notice  before  the 
argument,  which  notice  must  contain  the  grounds  or  reasons 
upon  which  the  sentence  is  sought  to  be  reversed  or  altered.* 

c. — From  the  Consular  Courts. 

By  Act  3  of  1890  provision  is  made  for  appeal  to  the 
Supreme  Court  only  from  any  Consular  Court  to  be  estab- 
lished in  Africa  in  terms  of  Her  Majesty's  Order  in  Council, 
known  as  the  "  African  Order  in  Council,  1889."  The  power 
by  this  Order  in  Council  shall  be  "  exercised  only  within  and 
for  the  local  jurisdiction  constituted  or  to  be  constituted.  The 
limits  of  the  said  Order  shall  be  the  continent  of  Africa,  with 
the  maritime  and  interior  territorial  waters  thereof,  and  the 
islands  adjacent  thereto,  and  the  Island  of  Madagascar  and 
its  dependencies,  and  their  territorial  waters,"  &c  In  pur- 
suance of  this  Order  in  Council,  appeals  are  now  allowed 
from  Rhodesia  to  the  Supreme  Court  by  our  Colonial  Act  22 
of  1898. 

In  all  civil  matters  an  appeal  from  the  Consular  Court 
shall  be  direct  to  the  Supreme  Court,  and  from  the  Supreme 
Court  it  may,  in  all  appealable  cases,  be  to  the  Privy  Council 
Notice  of  appeal  from  a  Consular  Court  in  a  civil  case  must 
be  given  within  two  months  from  the  date  of  the  decision. 
There  is  no  right  of  appeal  from  a  Consular  Court  in  criminal 
cases,  except  when  a  person  has  been  sentenced  to  imprison- 
ment exceeding  twelve  months  or  to  a  fine  exceeding  £\QO : 
but  if  a  Secretary  of  State  by  any  general  or  particular 
instructions  so  directs,  the  sentence  shall  be  submitted  to  the 
prescribed  Court  of  Appeal  for  review ;  and  the  Court  of 
Appeal  shall  give  such  instructions  as  it  may  think  fit  to  give, 
either  as  to  the  finding  of  fact  or  as  to  law,  or  as  to  mitigation 
of  sentence,  and  the  Consular  Court  shall  give  effect  to  such 
sentence. 

^  Act  10  of  1876,  §  4.  *  §  49  of  Act  20  of  1856. 
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This  leave  to  appeal  must  be  applied  for  within  a  month 
from  the  delivery  of  the  decision  of  the  Court. 

d, — From  the  Resident  Magistrates^  Courts, 

In  criminal  cases  an  appeal  from  a  conviction  of  a  Magis- 
trate was  formerly  allowed  only  in  certain  sentences,*  but  this 
right  of  appeal  has  since  been  extended  to  every  sentence  or 
conviction  of  a  Magistrate,  however  light  the  sentence  or  the 
fine  may  be.* 

The  appeal  may  be  made,  at  the  option  of  the  accused, 
either  to  the  ensuing  Circuit  Court  of  the  district  in  which, 
the  offence  was  committed,  or  to  the  Eastern  Districts'  Court, 
or  to  the  High  Court  of  Griqualand  West,  within  their 
respective  jurisdictions,  or  to  the  Supreme  Court. 

Notice  in  writing  of  his  intention  to  appeal  to  whatever 
Court  he  has  elected  must  be  given  by  the  accused,  or  by  his 
agent,  to  the  Clerk  of  the  Court  of  the  convicting  Magistrate, 
within  four  days  after  the  conviction.  A  verbal  notice  of 
intention  to  appeal  is  not  sufficient,  even  though  the  Magis- 
trate may  have  made  a  note  on  the  record  of  an  intimation 
to  appeal.  The  notice  must  be  given  in  writing ;  •  and  this 
appeal,  if  to  the  Circuit  Court,  must  be  prosecuted  at  the 
ensuing  Circuit  Court ;  if  to  a  higher  Court,  then  within 
41  days  after  the  notice  of  appeal,  and  if  not  prosecuted 
within  the  time  mentioned,  the  sentences  become  final  and 
operative  ;  *  and  the  appeal  is  not  properly  prosecuted  unless 
the  day  for  which  it  is  set  down  for  hearing  in  the  Supreme 
Court  is  within  the  41  days  after  notice  of  appeal  to  the  Magis- 
trate's clerk.  This  does  not,  however,  prevent  the  Court 
from  extending  the  time  under  special  circumstances  and  in 
the  interests  of  justice.*  By  virtue  of  this  section  of  the  Act 
the  Supreme  Court  has  refused  to  extend  the  time  of  appeal,, 
because  the  appeal  was  not  noted  as  required  by  the  Act.* 

*  IS  47»  48»  »nd  49,  of  Act  20  of         •  Queen  vs.  Bruyns,  9  C.  t.,  389, 
18 J6.  and  Reg,  vs.  Francis^  11  C.  T.,  26. 

*  Act  21  of  1876,  (4-  ^  Ex  parte  Geary^  4  J.,  491,  and 
'  Mossel     Bay     MunkipalUy     vs.      Ref^ina   vs.    Prince^    i   C.    T.,   199 ; 

W^gett^  2  C.  T.,  x8i.  BfinJk  vs.    Tke  A/tomey- General  and 

*%  4,  Act  21   of  1876.     Sec  also  others,  8  C.  T.,  33 ;  Regina  vs.  BotJka^ 

Stwders  vs.  Theron^  3  C.  T.,  421,  and  9  C.  T.,  429. 
Tki  Queen  vs.  Desi^  15  S.  C,  29. 
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Notice  of  the  appeal  must  be  given  to  the  Attorney- 
General  or  to  the  Public  Prosecutor  of  the  Court  to  which 
the  appeal  is  made,  48  hours  before  the  time  of  hearing,  and 
the  grounds  and  reasons  upon  which  it  is  sought  to  review  or 
alter  the  sentence  appealed  from  should  be  given  in  the 
notice.^  But  where  a  person  has  been  only  reprimanded  and 
not  sentenced,  though  convicted  by  a  Magistrate,  he  cannot 
appeal,  but  should  bring  the  proceedings  under  review.'  If  a 
private  person  prosecutes,  due  notice  of  appeal,  or  review, 
should  be  given  to  him  also.  Formerly  a  prosecutor,  whether 
public  or  private,  was  not  entitled  to  appeal^  But  now  he  may 
appeal,  but  only  from  a  Ms^istrate's  Court  or  a  lower  one  to 
that* 

No  security  is  given  on  appeal  in  a  criminal  case,  except 
where  an  Act  under  which  a  prosecution  is  instituted  should 
specifically  so  enact 

Whatever  the  result  of  the  appeal  may  be,  no  costs  are 
allowed  either  to  the  prosecutor  or  the  accused,^  unless 
special  provision  has  been  made  for  it  by  the  Act  under 
which  the  accused  was  charged. 

In  Civil  cases  every  suitor  can  appeal  from  a  Magistrate's 
final  judgment  or  decree  to  any  higher  Court  he  pleases, 
either  to  the  Circuit  Court,  or  Eastern  Districts'  Court,  or 
High  Court  of  Griqualand  West,  or  to  the  Supreme  Court.* 
By  leave  of  the  Privy  Council  he  may  even  appeal  to  the 
Privy  Council,  after  the  Supreme  Court  shall  have  decided 
upon  the  appeal. 

The  appeal  should  be  noted  by  the  next  Court  day  with  the 
Clerk  of  tiie  Court ; '  but  from  a  Periodical  Court  it  should  be 
noted  within  10  days.'  However,  as  an  act  of  favour,  owing 
to  exceptional  circumstances,  the  Court  sometimes  extends 
the  time  to  appeal.*  But  though  the  time  for  noting  an 
appeal  may  have  expired,  and  the  Court  has  refused  the  leave 
to  appeal,  yet  this  does  not  prevent  the  Court  from  enter- 

*  §  49,   Act  20  of  1856 ;  see  also  '  §  49*  Act  20  of  1856,  Snyders  vs. 
Snydirs  vs.  Theran^  supra.                          Thcron^  supra, 

*  Queen  vs.  Erfurt^  12  C.  T.,  427.  •  §  33,  Act  20  of  1856. 
'  1 4,  Act  21  of  1876 ;  consult  also  '  §  33  of  said  Act. 

•  PriHce  Albert  Board  of  Managetnent  vs.  '  §  7  to  Schedule  B,  of  Act  9, 1857. 

Jooste  and  others,  4  J.,  400.  *  Smith  and  another  vs.  Pinto^  B. 

*  Act  35  of  1896,  $  31.  for  1868,  p.  105. 

2  N 
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taining  an  applicktion  for  review,  in  cases  where  any  of  the 
grounds  for  review  can  be  clearly  shown.^ 

No  leave  or  permission  is  required  from  a  Magistrate  to 
appeal  from  his  decision.  The  mere  depositing  of  the  sum 
of  £i  lys.  6d,  with  the  Clerk  of  the  Court,  as  security  for  the 
costs  of  conducting  the  said  appeal,  with  an  intimation  at 
the  sanle  time  to  what  Court  the  appeal  is  to  be  made,  is 
sufficient  But  if  the  appellant  abandon  his  appeal  within 
14  days  after  the  noting,  he  is  entitled  to  get  back  this 
deposit ;  otherwise  it  will  be  applied  to  the  payment  of  the 
costs  incurred  by  the  opposite  party,  and  the  surplus,  if  any, 
will  be  forfeited  for  the  benefit  of  the  Crown.* 

The  appellant  must,  however,  prosecute  his  appeal  from 

the  Magistrate's  Court,  if  to  the  Circuit  Court,  by  the  next 

ensuing  Circuit  Court  for  the  district  of  such  Magistrate ; 

and  if  a  to  higher  Court,  within  a  reasonable  time  after  the 

judgment  was  given,  for  instance,  during  the  then  term  of 

the  higher  Court,  if  at  all  possible,  but  certainly  not  later 

'  than  the  first  day  of  the  next  term.^     Still  the  question  as  to 

**  reasonable  time  "  is  within  the  discretion  of  the  Court,  who 

in   one  case  held    that    though  five  months    had  elapsed 

between  the  date  of  the  judgment  and  the  day  of  hearing  the 

appeal  was  not  so  unreasonable  as  to  justify  the  discharge  of 

the  notice  of  appeal.*    If  the  respondent  wishes  to  bar  the 

appeal  owing  to  the  appellant's  failure  to  prosecute  it  within 

the  time  named,  he  should  serve  the  appellant  with  a  notice 

of  motion  calling  upon  him  to  show  cause  why  he  should  not 

be  debarred  from  prosecuting  the  appeal.*^     But  he  should  not 

wait  till  the  day  of  hearing  the  appeal  and  then  raise  his 

objections  orally.* 

If  any  suitor  wishes  to  withdraw  an  appeal  he  should  do 
so  unconditionally  and  in  writing  to  the  Magistrate.^ 

An  appeal  in  a  civil  case  from  a  Magistrate's  Court  in 

'  GJUsiin  vs.    Systgr,   B.  for   1874,  371, 

p.  57;  and  Tabata  vs.   Tadata,  5  J.,  *  PasttfaYs,  AfcBuJtwe,  4  C.T.t^ig; 

328.  and  Rowsdl  vs.  De  Stadier^  12  S.  C.» 

•  Rules  33  and  35  of  Act  20  of  1856.  399. 

'  Meyer  vs.  Barry ^  decided  August,  *  Harris  vs.  De  Waal,  12  S*  C,  409. 

1878,  not  reported ;  see  also  Rymer  vs.  '  Cloet^s  Trustee  ys.  Green,  12  S.  C^ 

Solomon,  9  J. ,  470,  3  C  •  T.,  350.  247 . 

*  Davids  vs.  Mendelsohn^  8  C,  T., 
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Transkei  and  Griqualand  East  Territories  formerly  was 
either  to  the  Chief  Magistrate  thereof,  or  to  the  Eastern 
Districts*  or  Supreme  Courts,  as  the  party  might  elect/  and 
the  same  procedure  which  applied  to  appeals  to  the  Chief 
Magistrate  applied  also  to  appeals  to  the  Supreme  and  Eastern 
Districts'  Courts.*  But  now  by  Act  26  of  1894  no  appeal  can 
be  made  to  the  Chief  Magistrate  of  those  territories,  or  from 
the  territories  mentioned  in  this  latter  Act,  but  can  be  made 
only  to  the  Supreme  Court  or  Eastern  Districts'  Court  or  to 
a  certain  Court  held  within  the  territories  in  any  civil  suit^ 
But  where  natives  alone  are  the  parties  to  the  suit  the  appeal 
can  be  made  only  to  the  Chief  Magistrate  of  the  territory, 
assisted  by  two  assessors  appointed  by  the  Governor.* 

An  appeal  may  be  made  from  a  Magistrate's  Court 
judgment  for  costs  only,  though  not  from  a  higher  Court ^ 

No  objection  to  the  title  of  a  plaintiff  to  sue  can  be  taken 
on  appeal  which  was  not  taken  in  the  Court  below.®  Nor 
will  the  Court  reverse  the  decision  of  a  Magistrate  upon  a 
ground  of  defence  which  was  not  set  up  in  the  Court  below, 
and  which  did  not  arise  on  the  face  of  the  record.^ 

In  an  appeal  affidavits  were  formerly  allowed  to  show  the 
rejection  of  material  evidence  by  a  Magistrate.'  But  the 
modem  mode  of  proceeding  is  to  serve  a  notice  of  motion, 
supported  by  an  affidavit,  calling  on  the  other  party  and  the 
Magistrate  to  shew  cause  why  the  record  should  not  be 
amended.* 

Pending  an  appeal  to  a  superior  Court,  the  Magistrate 
may,  in  his  discretion,  direct  either  that  his  judgment  shall 
be  carried  into  execution,  or  that  it  be  stayed,  upon  proper 
security  being  given  before  him,  either  by  the  appellant  or 
by  the  respondent  as  the  case  may  be,  for  restitution,  or 
for  the  performance  of  such  judgment  or  "order  as  the 
Appeal  Court  may  make  thereon,  according  as  the  judgment 
is  suspended  or  carried  into  execution  ;  ^*  and  even  a  decree 


>  §  21,  Act  40, 1882. 

*  Biddulph  vs.  Yates^  9  J.,  498. 

*  §2. 

«  §§3  and  4. 

*  See  Chapter  "  Costs:' 

*  Gerber  vs.  Rkhter^  3  M.,  424. 


*  Maynard'7%.  Adams,  3  M.,  496. 
■  Jones  vs.  Rhynhcut,  3  M.,  463, 
'  Koch  vs.  ZackoH  and  anothsr,  12 
S.  C,  120. 

"  §  33  of  Act  20,  1856,  and  Rules 
thereto  33,  34. 

2   N   2 
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of  civil  imprisonment  may  be  granted,  upon  a  return  ointUla 
bona  pending  the  appeal.^ 

The  Court  to  which  the  appeal  is  made  has  the  power  to 
reverse  or  alter  the  judgment  of  the  Magistrate,  or  to  remit 
the  case  to  him  for  further  evidence  or  information,  either 
generally  or  specifically,  for  the  due  determination  of  the  case. 
But  the  Magistrate  cannot  decide  upon  such  additional 
evidence. 

The  Magistrate  from  whose  judgment  an  appeal  is  made 
must  give,  in  writing,  a  statement  of  the  facts  he  may  find 
as  proved,  and  his  reasons  for  his  judgment.'  But  the  Appeal 
Court  is  not  bound  by  any  rule  of  law  to  accept  a  Magistrate's 
decision  upon  a  question  of  fact^ 

e. — From  the  Circuit  Courts, 

/. — From  the  High  Court  of  Griqualand  West 

g, — From  the  E.  D.  Court. 

As  the  process  of  appeals  from  these  Courts  is  in  each 
case  the  same,  and  to  the  same  Court  of  Appeal,  I  shall  treat 
of  them  tc^ether,  dealing  firstly  with  criminal  and  afterwards 
with  civil  cases. 

Criminal  Cases. 

Under  the  heading  of  the  '* Magistrate^  Court'*  I  have 
instanced  how  and  when  appeals  could  be  made  from  that 
Court;  but  until  1879  there  was  no  appeal  in  this  Colony 
from  criminal  cases  in  the  higher  Courts.  Why  this  should 
have  been  I  cannot  account  for,  as  by  the  law  of  Holland 
there  was  a  right  of  appeal  in  criminal  cases.  To  get  over 
this  anomaly  the  Supreme  Court  would  formerly  entertain  a 
petition  for  setting  aside  proceedings  on  some  legal  grounds. 
They  did  not,  however,  formally  set  such  proceedings  aside, 
but  what  they  did  was  to  report  to  the  Governor  the  illegality 
of  the  conviction,  and  recommend  him  to  quash  it*  The 
Governor,  though  not  bound  to  act  upon   the  suggestion 

>  ffolltsys.  Chase^  8  J.,  3.  and  Qmrn   vs.    Thyaart,  decided   in 

'  §  7  of  Act  43  of  1885.  1871,  both  for  murder,  and  the  accused 

*  Shawn*  Steyn^^  C.T.^^l,  in  each  case  was   condemned    to  be 

*  Quan  Ts.  Man*^  decided  in  1867  ;  hanged—neither  of  which  is  reported. 
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of  the  Supreme  Court  to  quash  the  proceedings,  always 
did  so.  This  right  to  report  to  the  Governor  for  the  re- 
mission or  reduction  of  a  sentence,  which  cannot  be  done 
by  the  Supreme  Court  where  there  is  no  appeal,  has  been 
exercised  by  that  Court  also  in  the  cases  of  Queen  vs.  Tcpken 
and  Skelley,^  and  Queen  vs.  Dyason?  The  former  case  was 
to  set  aside  a  conviction,  and  the  latter  was  for  the  reduction 
of  a  sentence  which  was  thought  by  the  Supreme  Court 
to  be  unnecessarily  severe.  Other  cases  may  also  arise  where 
the  Supreme  Court  may  have  to  exercise  similar  duties, 
because,  in  their  opinion,  the  sentences  should  be  remitted, 
or  partially  so,  when  they  have  no  power  to  do  it  But  since 
1879  appeals  are  allowed  from  the  Circuit  and  the  higher 
Courts  only  in  the  cases  provided  far? 

Now  the  cases  provided  for  are  those  in  which  a  person 
tried  upon  any  indictment  thinks  "  that  any  of  the  proceedings 
of  the  Court  are  irregular  or  not  according  to  law'*  In  such 
a  case  he  may,  either  during  the  trial  or  after  his  conviction, 
apply  to  such  Court  to  "  direct  that  a  special  entry  be  made  on 
the  record^  showing  the  nature  of  the  proceedings  alleged  to  be 
irregular  or  illegal"  *  When  this  entry  is  made,  he  may  then 
by  leave  of  the  Judge  who  tried  the  case  appeal  against  his 
conviction,  on  the  ground  of  irr^ularity  or  illegality.  But 
he  must,  in  addition  thereto,  give  fourteen  days'  notice  of  his 
appeal  to  the  Registrar  of  the  Court  appealed  from.*^  Even 
where  this  notice  had  not  been  given  to  the  Registrar,  as 
required  by  this  section,  the  Appeal  Court  has  nevertheless 
given  leave  to  appeal.®  But  no  conviction  shall  be  set  aside 
by  the  Appeal  Court  by  reason  of  only  some  irregularity  or 
illegality,  or  the  improper  admission  or  rejection  of  evidence, 
whereby  the  defendant  was  not  prejudiced  in  his  defence,  or 
when  the  Court  of  Appeal  thinks  that  no  substantial  wrong 
was  done  to  him.^  Thus,  for  instance,  the  Appeal  Court 
refused  to  disturb  a  verdict  given  early  on  Sunday  morning, 
because  it  was  not  shewn  that  the  prisoner  had  in  consequence 

»  I  A.,  471.  *  §  32  of  Act  35  of  1896. 

'  Decided  in  December,   1890,   not  '  I  33»  Ibid, 

reported.  *  (^tem  ts.  Hermann  and  anothtr^ 

^  §  22  of  Act  5  of  1879,  now  super-  i  A.,  316. 

seded  by  f§  29-36  of  Act  35  of  1896.  '  §  36. 
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suffered  any  substantial  wrong.*  So  also  did  they  refuse  to 
set  aside  a  conviction  on  the  ground  that  there  had  been  no 
proper  commitment  of  the  prisoner  before  trial,  because  it 
was  not  an  irregularity  or  illegality  by  which  it  can  be  said 
he  was  thereby  prejudiced  in  his  defence.^  On  the  other 
hand,  where  the  prisoners  were  indicted  for  murder,  but  con- 
victed for  concealment  of  birth,  and  there  was  no  evidence  of 
concealment  to  go  to  a  jury,  the  Appeal  Court  decided  this 
to  be  an  "  irregularity,"  and  quashed  the  verdict.* 

But,  as  a  rule,  the  Appeal  Court  will  not,  in  a  criminal  case, 
consider  a  question  not  reserved  by  the  Court  below ;  but 
where  a  point  goes  to  the  root  of  a  case,  and  the  Crown  does 
not  object,  they  will  entertain  the  appeal.^  So  also  has  the 
Appeal  Court  entertained  an  appeal  on  the  petition  of  a 
prisoner  convicted  before  a  Circuit  Court  where  no  applica- 
tion had  been  made  at  the  trial  for  leave  to  reserve  a  point 
for  argument  before  the  Supreme  Court,  the  Judge  who 
presided  at  the  Circuit  Court  consenting  to  the  appeal'  So 
also,  where  no  question  at  all  has  been^  reserved,  and  the 
Crown  and  the  prisoners  have  agreed  to  ask  the  opinion  of 
the  Appeal  Court  on  a  question  as  to  the  validity  of  a  convic- 
tion, the  Appeal  Court  will  hear  the  arguments,  answer  the 
questions  submitted,  but  can  give  no  formal  judgment,  and 
can  only  report  to  the  Governor  the  expression  of  their 
opinion,  which  is,  however,  not  binding  on  him.*  But  the 
Appeal  Court  will  refuse  to  deal  with  a  question  when  its 
decision  thereon  can  have  no  practical  result  upon  the 
sentence  passed  upon  a  person.^ 

The  Judge  may,  mero  moiu,  reserve  for  the  Appeal  Court 
any  question  of  law  that  may  arise  on  the  trial  of  any  person, 
and  order  a  special  entry  to  be  made  on  the  record  of  the 
question  or  point  of  law  reserved."  No  security  for  costs  is 
required  in  the  appeal ;  but  when  a  sentence  is  suspended 
the  Judge  may  order  the  defendant  to  give  bail  for  his 

*  QuetH  vs.  Hermafm  and  another^  '  Regina  vs.  Margolins,  4  C.  T., 

1  A.,  316.  3S9>  440. 

'  Queen  vs.  NkeUaya  and  others^  i  *  Queen  vs.  Topken  andSkeiiey^  1  A., 

A.,  175.  471. 

*  Queen  vs.  Elsie  and  Antfe  ThamaSy  '  Queen  vs.  Peyper,  Ibid,  374. 

I  A.,  21.  ■  S  34>   Act  35,    1896 :   Queen  vs. 

*  Queen  vs.  Braham^  I  A.,  147.  Judelman^  3  C.  T.,  13. 
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appearance  whenever  required,  or,  if  he  be  sentenced  to  any 
punishment  other  than  simple  imprisonment,  to  be  treated  as 
an  unconvicted  prisoner,  pending  the  appeal.  The  Judge 
may,  however,  in  his  discretion,  order  the  sentence  to  be 
carried  into  execution,  notwithstanding  the  appeal,  except 
the  case  of  a  sentence  of  death,  or  of  flogging,  which  must 
be  suspended  till  the  Appeal  Court  has  decided  thereon.^ 

The  Court  of  Appeal  has  the  power  either  to  confirm  the 
sentence  of  the  Court  below  or  to  set  it  aside;  or  if  no 
judgment  was  given,  then  either  to  remit  the  case  for  judg- 
ment, or  to  give  such  judgment  as  ought  to  have  been  given 
at  the  trial ;  and  if  the  defendant  is  out  on  bail  and  he  gets 
convicted,  forthwith  to  commit  him  to  custody  to  undergo  his 
Sentence.* 

Formerly  a  point  of  law  in  a  criminal  case  reserved  by  a 
Circuit  Judge,  or  an  appeal  from  a  criminal  case  in  a  Circuit 
Court,  might  be  made  to  the  E.  D.  Court  or  High  Court  of 
Griqualand  West,  within  their  respective  jurisdictions,  or 
referred  or  made  to  the  Appeal  Court  direct  But  now 
it  can  only  be  made  to  the  Court  of  Appeal  in  criminal 
cases.^  But  an  appeal  under  the  special  Court  of  the  Diamond 
Trade  Act*  may* be  made  either  to  the  High  Court  of 
Griqualand  West  or  to  the  Supreme  Court.  If  to  the  former 
Court,  that  Court  is  not  bound  to  allow  an  appeal,  under  this 
Act,  to  the  Supreme  Court*  Hence  the  appeals  are  always 
direct  to  the  latter  Court. 

Though  a  prisoner  has  pleaded  guilty,  if  he  did  so  in 
ignorance  of  the  law,  the  conviction  may  be  quashed  ;  *  and 
if  a  person  has  served  his  sentence  he  may  appeal,  by  leave 
of  the  Court,  on  a  point  reserved  by  the  presiding  Judge,  but 
not  brought  to  the  notice  of  the  appeal  Court  until  several 
years  after,  and  only  then  because  he  found  his  career 
damaged  by  the  conviction  hanging  over  him.' 

The  Appeal  Court  will  not  allow  an  appeal  from  a 
certificate  of  a  Judge,  under  §  47  of  Act  20  of  1856,  who  had 

1  §  35.  Act  35, 1896.  •  §  51.  .00 

*  §  36,  Ibid.  •  (^ium  vs.  Poky,  B.  for  1878,  p.  49. 

•  §34.  '  Queen  vs.  Brandford,  7  J.,  169. 
.    ^4^1882,  §52. 
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certified  that  the  conviction  of  a  Magistrate  was  in  accord- 
ance with  real  and  substantial  justice.^ 

Civil  Cases, 

The  rule  that  appeals  from  these  Courts  in  criminal  cases 
can  be  had  only  to  the  Appeal  Court  applies  also  to  civil 
cases.  But  while  either  party  can  appeal  only  to  the  Appeal 
Court,  the  parties  to  a  civil  suit  may  in  a  Circuit  Court  only 
held  for  any  of  the  Eastern  Districts,  or  for  Griqualand  West, 
or  British  Bechuanaland,  by  mutual  consent  and  with  per- 
mission of  the  presiding  Judge,  refer  a  case  to  the  £.  D. 
Court  and  High  Court  of  Griqualand  West  for  argument  and 
judgment,  and  so  may  the  presiding  Judge  also  refer  a  case 
to  the  two  latter  Courts,  but  there  is  no  appeal  from  a  Circuit 
Court  to  the  High  Court  of  Griqualand  West  and  the 
Eastern  Districts'  Court,  but  only  from  a  Magistrate's  Court* 

Any  party  to  a  civil  suit,  in  any  Circuit  Court,  or  the  High 
Court  of  Griqualand  West,  or  the  Eastern  Districts'  Court, 
may  appeal  to  the  Court  of  Appeal  against  any  judgment 
decision,  or  order  of  such  {inferior  Courts.  The  notice  of 
appeal  may  be  given  the  moment  judgnrent  is  pronounced, 
but  it  should  not  be  later  than  21  days  thereafter.  The 
notice  is  to  be  given  to  the  party  respondent,  and  to  the  Regis- 
trar of  the  Court  from  which  the  appeal  is  made,  and  must 
be  prosecuted  within  three  months  from  the  day  of  the  judg- 
ment, if  there  shall  then  be  a  sitting  of  the  Appeal  Court ;  if 
not,  then  at  the  next  sitting  of  the  Appeal  Court.  But  any 
one  of  the  Judges  of  the  Court  of  Appeal  may,  for  good  and 
sufficient  cause  shewn,  extend  the  time  of  appeal,  and  so  also 
may  the  Appeal  Court  itself.^  But  when  no  sufficient  reason 
can  be  shewn  why  the  period  within  which  a  party  can  appeal 
should  be  extended,  the  leave  can  be  refused  with  costs.^ 

Pending  such  appeal  from  any  of  these  Courts  to  the  Appeal 

'  ReFine^  2  A.,  1x3 ;  see  also  §  38      I  A.,   35,  86,  473;  and  Ifulpert  ts. 
of  Act  35  of  1896.  Castle  Mail  Packet  Co.,  6  J.,  26. 


24  and  28  of  Act  35  of  1896.  *  London  and  South  African  Ex* 

23  and  24  of  Act  35  of  1896  ;  ploration  Company  vs.  C<ahypadydchy, 

Hiscock   vs.    De   Wet,    Alexander  vs.  I  C.  T.,  185  ;  Van  Niekerk  vs.  Briwn 

Owen,  Queen  vs.  Topken  and  Skelley,  and  Colonial  Covefnment,  II  C.  T.,  24. 
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Court,  it  is  in  the  power  of  the  Judge  or  Court  appealed  from 
to  order  the  judgment  to  be  either  stayed  or  carried  into 
execution,  as  to  the  Judge  or  Court  shall  appear  to  be  the  more 
consistent  with  real  and  substantial  justice.  If  the  judgment 
is  suspended,  pending  an  appeal,  the  appellant  must  enter 
into  good  and  sufficient  security  for  the  performance  of  the 
judgment  as  the  Appeal  Court  may  decide  thereon,  and  if  the 
judgment  is  ordered  to  be  carried  into  execution,  the  party 
respondent  must  give  good  and  sufficient  security  for  the  due 
performance  of  the  judgment  appealed  from.  In  either  case 
the  security  must  be  approved  of  by  the  Registrars  of  the 
respective  Courts ;  but  if  the  appeal  be  from  a  Circuit  Court 
then  by  the  Magistrate  of  the  District  The  Appeal  Court 
may,  however,  in  either  or  both  cases,  dispense  with  the 
security  of  either  party,*  This  Act  does  not  take  away  from 
the  Appeal  Court  the  power,  under  the  common  law,  to  order 
security  to  be  given ;  but  the  Court  will  not  entertain  such 
an  application  until  the  Court  appealed  from  has  first  been 
applied  to  for  security  and  decided  thereon,  or  a  good 
cause  shewn  why  no  application  was  made.^  So  also 
where  no  application  was  made  in  the  Court  below  for 
security,  because  the  plaintiff  had  sued  in  formd  pauperis^  he 
was  ordered  (as  appellant)  by  the  Appeal  Court,  to  give 
security  for  the  costs  of  the  appeal,  because  this  privilege  to 
sue  in  formd  pauperis  is  not  extended  to  an  appeal.^ 

An  appeal  from  a  Judge  in  chambers  must  first  be  made 
to  the  Court  where  the  Judge  is  located  before  it  can  be  made 
to  a  higher  Court* 

As  a  general  rule,  the  Appeal  Court  will  not  reverse  the 
decision  of  the  Court  below  on  a  mere  question  of  fact  when 
there  is  substantial  evidence  to  support  the  finding.'^  But 
the  finding  must  be  based  on  a  question  of  fact,  and  not 
merely  on  impressions  drawn  from  certain  other  facts.^    In 

*  §  26  of  Act  35  of  1896.  for  1877,  p.  50. 

'  Ijtngford    vs.    Marais^     decided  *  Leo  and  others  vs.  Ramsbotkam^ 

Appeal  Court,  l89X,  and  Murtha  vs.  Alien  and  Laing^  i 

^  Hulpert    vs.      The    Castle    Mail  A.,  40  and  139. 

Packet  Co,^  6  J.,  26,  and  re  Du  Plooy^  *  Jffool^s  Trustees  vs.  Hudson  6*  Co,^ 

13  C.  T.,  II,  and  10  J.,  7.  Ibid,  142. 

♦  Plerrini   Trustee  vs.  Bombael^  B. 
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an  appeal  from  a  Magistrate's  Court  ^   the   Chief  Justice 
said: — 

''  I  am  not  prepared  to  lay  down  as  a  general  principle  that  tinder  no 
circumstances  should  the  Court  reverse  the  decision  of  a  Magistrate  upon 
a  pure  question  of  faict.  The  preponderance  of  evidence  may  be  so  great 
and  there  may  be  such  cogent  circumstances  showing  that  the  credibility 
was  all  on  one  side,  as  to  justify  the  Court  in  reversing  the  Magistrate's 
judgment  upon  a  direct  issue  of  &ct,  but  this  should  not  be  done  if  the 
Court  of  Appeal  entertains  any  doubt  on  the  matter;  " 

and  in  the  case  of  Shaw  vs.  Steyn^  the  Chief  Justice  said : — 

''  It  is  a  most  unusual  course  for  this  Court  to  reverse  the  decision  of 
any  Magistrate  upon  a  question  of  fact,  but  there  is  no  rule  of  law  which 
binds  this  Court  to  accept  the  decision  of  a  Magistrate  upon  a  question 
of  fact" 

No  appeal  will  be  allowed  on  a  question  of  costs  only.^ 
But  where  a  defendant  succeeded  on  appeal  in  obtaining*  a 
substantial  reduction  of  the  amount  of  damages  given  against 
him  in  the  Court  below,  he  was  held  entitled  to  costs  of 
appeal,  though  remaining  liable  for  the  costs  in  the  Court 
below ;  but  where  he  only  to  some  extent  succeeded  in  his 
appeal,  each  party  in  the  appeal  had  to  pay  his  own  costs. 
So  also  where  an  appellant  succeeded  on  a  point  not  raised 
in  the  Court  below,  the  Court  of  Appeal  allowed  the  appeal, 
but  without  the  costs  thereof.^ 

Formerly  the  Appeal  Court  might  remit,  if  necessary,  to 
the  Court  which  tried  the  case  any  civil  case,  for  the  purpose 
of  taking  further  evidence,  or  to  take  such  other  proceeding^ 
as  might  be  directed.^  But  these  two  Acts  have  been  repealed 
by  Act  35  of  1896,  and  no  provision  made  therein  for  remission 
of  a  case  for  further  evidence.  This  does  not  affect  the 
remission  of  cases  to  the  Magistrates  Courts  from  further 
evidence. 

No  provision  is  made  compelling  the  Judges  to  give  their 
reasons  for  their  judgments  in  appeal  from  any  Circuit  Court, 

• 

'  Van  Reenen  vs.  Manuel^  9  J.,  249.  Diamond  Mining  Co.  vs.  L.  6«  S.  A* 

'  3  C.  T.,  403.  Exploration  Co.^  I  A.,  I2i,  129,  and 

'  §  27  of  Act  35  of  1896.  239. 

^  Murtha  vs.   Van  Bedt^  Kimberley  ■  §  28,  Act  21  of  1864;  §  3,  Act  IS 

Mining  Board  vs.   Stanford^    G.    W.  of  1880. 
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or  from  the  High  Court  of  Griqualand  West,  or  from  the 
Eastern  Districts'  Court,  though  these  are  always  given  as  a 
matter  of  courtesy ;  but  when  an  appeal  goes  to  the  Privy 
Council  the  Judges  of  the  Supreme  Court  must  give  their 
reasons  in  writing. 

The  records  for  an  Appeal  Court  must  be  printed,  and 
ten  days'  notice  of  the  argument  should  be  given  to  the 
Registrar. 

There  is  nothing  to  prevent  a  Judge  sitting  on  appeal 
from  his  own  judgment 

A. — From  the  Supreme  Court  to  the  Privy  Council. 

Appeals  from  the  British  Colonies  can  be  only  to  the 
Privy  Council  direct,  and  to  no  other  tribunal ;  though 
appeals  in  Great  Britain  and  Ireland  can  go  first  to  the 
Special  Court  of  Appeal  and  afterwards  to  the  House  of 
Lords.  It  is  a  singular  fact  that  though  Courts  of  Law  can 
vary  or  overrule  their  previous  decisions,  the  House  of  Lords 
is  bound  by  its  previous  decisions  given  upon  a  point  of  law, 
and  it  cannot  even  allow  a  question  to  be  raised  or  re-argued 
in  any  subsequent  case,  and  its  decision  can  only  be  set  aside 
by  an  Act  of  Parliament^ 

No  appeals  from  the  Colonies  can  go  to  the  House  of 
Lords. 

No  appeal  from  this  Colony  can  go  to  the  Privy  Council 
except  an  appeal  from  the  Supreme,  or  Appeal,  Court  here. 

The  Supreme  Court  is  now  also  the  Colonial  Court  of 
Appeal. 

In  order  to  appeal  from  the  Supreme  Court  to  the  Privy 
Council  from  zxiy  final  judgment,  the  amount  in  dispute,  or 
the  matter  at  issue,  should  be  above  the  value  of  j^  500;  or 
the  judgment  should  involve  a  question  of  property  of  the 
value  of  at  least  £^QO ;  or,  if  the  case  be  one  of  civil  right,  it 
should  amount  to  the  value  ol £^Qo} 

No  appeal  can  be  made  to  the  Privy  Council  on  an 
Interlocutory  order.^ 

^  London  Tramwc^  Co,  vs.  London  '  KimberUy      Town      Council     ¥S. 

County  Council^  78  L.  T.,  361.  IRmberUy  Waterworks^  decided  1902, 

'  f  5O9  Charter  of  Justice.  not  reported. 
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For  the  purpose  of  deciding  whether  there  is  a  right  of 
appeal,  the  sum  or  matter  at  issue  must  be  ascertained  by- 
reference  to  the  pleadings,  and  not  from  the  circumstances 
of  the  case  as  disclosed  at  the  trial,  and  the  point  to  be 
ascertained  is  whether  the  matter  at  issue  is  above  the 
amount  or  value  of  £$00.  In  the  case  of  Smith  vs.  Davis  * 
De  Villiers,  C  J.,  said,  inter  alia  : — 

"  For  myself  I  am  inclined  to  give  a  liberal  construction  to  provisions 
"  giving  the  right  of  appeal ;  but,  according  to  its  ordinary  construaion, 
"  the  section  is  fully  capable  of  bearing  the  interpretation  contended  for 
"  by  the  defendant.  The  words  of  the  s«ction  give  an  appeal  in  case  any 
''judgment,  decree,  order  or  sentence  shall  be  given  or  pronounced  for, 
"  or  in  respect  of,  any  sum  or  matter  at  issue  above  the  amount  or  value 
"of;£5oo.» 

In  this  case  the  amount  at  issue  was  far  above  ;^500.  The 
plaintiff  alleged  that  he  had  suffered  damages  to  the  extent 
of  ;f  i,SCX),  and  prayed  judgment  for  half  that  amount.  True, 
the  judgment  given  was  for  less  than  £SQO ;  but  it  was  a 
judgment  in  respect  of  a  much  larger  sum  at  issue.  The 
inclination  of  the  Court  has  always  been  to  favour  the  right 
of  parties  to  appeal  to  His  Majesty  in  Council. 

Thus,  where  a  person  sued  for  £soo  damages  for  breach 
of  contract  and  was  awarded  only  ;f  lOO,  the  Court  held  that, 
though  the  amount  demanded,  and  not  the  amount  obtained, 
is  the  test  as  to  the  j^'soo  value,  yet  that,  in  order  to  entitle 
the  appellant  to  appeal,  he  must  come  within  the  50th  section 
of  the  Charter  of  Justice,  and  that  the  amount  at  issue  in 
this  case  was  really  not  ;f  500.^ 

On  the  other  hand,  an  appeal  to  the  Privy  Council  has 
been  allowed  in  an  action  for  £2$  damages,  a  perpetual 
interdict,  and  a  declaration  of  rights,  the  rights  in  question 
being  of  the  value  of  ;^  500  : '  an  appeal  has  been  allowed  also 
where  the  question  of  right  involved,  amounting  to  over  ;f  500 
in  value,  was  not  denied.* 

In  estimating  the  principal  amount  the  interest  may  be 
included  ;  ^  but  the  amount  of  the  costs  cannot  be  taken  into 

*  B.  for  1878,  p.  80.  *  Rdners^  Von  Laer  6*  Co,  vs.  Ftkr^ 

*  Roebuck  vs.  Murdocky  I  J.,  41.  2  C.  T.,  147. 

»  De  Villiers  vs.  The  Cape  Divisional         *  Laforet  vs.  Nourse^  I  M.,  497. 
Council^  B.  for  1875,  p.  125. 
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consideration  in  estimating  the  appealable  amount^  So,  also, 
claims  in  convention  and  in  reconvention,  and  the  judgment 
given  thereon,  must  be  held  as  distinct  and  separate  claims 
and  judgment,  and  the  amount  decided  on  one  of  the  claims 
cannot  be  taken  into  computation  with  the  amount  decided 
on  the  other  claim  in  order  to  enable  a  defendant  to  appeal 
on  both  judgments.  So,  also,  only  the  amount  of  the  balance 
sued  for,  and  not  the  original  amount  of  the  debt,  can  be 
taken  into  computation  in  fixing  the  appealable  amount  ;^ 
and  an  appeal  will  be  refused  until  after  definite  accounting 
has  taken  place  between  the  parties.^ 

The  party  wishing  to  appeal  must,  within  14  days  afler 
the  final  judgment,  lodge  with  the  Registrar  of  the  Supreme 
Court  a  petition  for  leave  to  appeal  to  the  Privy  Council,  and 
give  notice  thereof  to  his  opponent,*  and  he  must  also  within 
the  same  period  apply,  on  the  petition,  to  the  Supreme  Court 
for  leave  to  appeal  from  the  said  judgment'  But  in  the  case 
of  yones  vs.  Town  Council  of  Cape  Town^  the  Chief  Justice 
said  that  though  the  50th  section  of  the  Charter  of  Justice  is 
somewhat  obscure  the  provisions  relating  to  appeals  ought  to 
be  liberally  construed  in  favour  of  an  appellant,  and  granted 
leave  to  appeal  where  though  the  usual  petition  for  leave  to 
appeal  was  lodged  and  notice  thereof  given  to  the  other  side 
yet  no  application  had  been  made  to  the  Court  within  the 
14  days.^  But  where  no  petition  has  been  lodged  within  the 
14  days  the  Court  refused  leave  to  appeal.® 

When  leave  to  appeal  has  been  obtained,  the  appellant 
must  within  three  months  thereafter  enter  into  recognisance 
with  the  respondent,  tc^ether  with  two  other  persons  as 
sureties,  to  be  approved  of  by  a  Judge,  for  the  due  prosecution 
of  the  appeal  and  for  the  costs  as  may  be  awarded  thereon/ 
The  Rule  of  Court  requiring  recognisances  to  prosecute  an 
appeal  to  the  Privy  Council  to  be  entered  into  within  three 
months  is  imperative,   and  when   no  such  recognisance  is 

'  Norden  vs.  Opperhdm^  3  M.,  409.  '  Ibid,  12  S.  C,  144. 

^'  Marthyse  vs.    Van  Reenm^  3  M.,  '  Cape    of    Good    Hope    Building 

457.  Society   vs.    The  Bank  of  Africa^   11 

*  Still \%,  Norton^  2  M.,  aii.  C.  T.,  18. 

*  Rule  of  Court  37.  '  Rules  of  Court  38,  40,  and  §  50  of 
'«§  50,  Charter  of  Justice.  the  Charter  of  Justice. 

•:5C.  T.,  172. 
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entered  into,  the  leave  to  appeal  will  be  recalled.*  So  also 
where  the  required  security  had  not  been  given  within  three 
months  from  the  time  when  leave  to  appeal  was  g^nted,  the 
order  for  leave  to  appeal  was  discharged  ; '  and  again  where 
the  petition  for  leave  to  appeal  was  lodged,  but  appellant  had 
not  entered  into  recognisances  to  prosecute  the  appeal  within 
three  months,  the  appeal  was  disallowed.^  The  security  bond 
must  be  in  the  usual  form  adopted  in  practice.^  An  appeal 
allowed  by  the  Supreme  Court  and  the  recognisance  approved 
of  cannot  be  discharged  by  the  Supreme  Court,  but  applica- 
tion should  be  made  for  that  purpose  to  the  Privy  Council.* 

But,  of  course,  though  the  Supreme  or  Appeal  Court 
should  refuse  to  allow  an  appeal,  or  discharge  an  appeal  not 
duly  prosecuted  within  the  time  prescribed,  the  Privy  Council 
has  retained  to  itself,  and  frequently  exercises,  the  power  of 
granting  an  appeal  where  the  lower  Court  would  or  could  not 
do  it.'  Also  a  respondent's  objection,  before  the  Privy  Council^ 
as  to  the  competency  of  the  appeal,  on  the  ground  that  the 
subject-matter  of  the  suit  does  not  involve  the  prescribed 
appealable  value,  should  be  made,  not  during  the  hearing  of 
the  appeal,  but  previously,  by  motion,  for  a  discharge  of  the 
appeal' 

But,  pending  the  appeal  to  the  Privy  Council,  no  writ  of 
execution  can  be  issued  without  the  leave  of  the  Supreme 
Court,  and  the  Court  may,  on  granting  leave  to  appeal,  order 
also  that,  pending  such  appeal,  the  judgment  shall  either  be 
carried  into  execution,  or  that  the  execution  thereof  shall 
be  suspended,  as  the  Court  shall  in  either  case  consider  to  be 
more  consistent  with  real  and  substantial  justice  ;  and  there- 
upon the  party,  whether  appellant  or  respondent,  according 
to  the  circumstances  of  the  case,  must  enter  into  good  and 
sufficient  security,  to  be  approved  of  by  the  Supreme  Court, 
or  a  Judge,  for  the  due  performance  of  such  judgment  as  the 

*  Paterson  vs.  Umzinto  Sugar  Com"  •  Colonial    Government    vs.     Cook 
pany^  B.  for  1879,  p.  90.                             Brothers^  7  C.  T.,  2. 

■  Montmortvs.  Board  of  Executors^  *  §  5I>   Charter  of  Justice;  in  re 

4  J.,  61,  and  Heydenrych  vs.  Kingon^  Colenso^Bishopof  Natal,  z^,C,{lil,S,), 

7  J.,  X44.  11^  ;  and  McPherson's  Practice  of  the 

*  Forhes  &*  Co.  ys.  Sutherland^  2  S.,  Privy  Council,  pp.  1^52. 

275.  '  Aldridge  vs.  Cato,  9  Privy  Council 

*  Reiners^  Von  Laer  6*  Co,  vs.  Fehr^      Reports  (N.S.),  70. 
9  J.,  266. 
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Privy  Council  shall  think  fit  to  deliver  thereon.'^  So  also  was 
a  judgment  of  the  High  Court  of  Matabeleland  ordered  to  be 
carried  into  execution  though  an  appeal  was  by  our  Supreme 
Court  allowed  to  the  Privy  Council.  The  writ  of  execution 
to  be  issued  out  of  said  High  Court,  and  the  respondents  to 
give  security  de  restituendo  to  the  satisfaction  of  the  said  High 
Court*  But  where  a  writ  of  execution  had  been  issued, 
without  leave  of  the  Court,  between  the  date  of  the  judgment 
and  the  filing  of  the  petition  for  leave  to  appeal,  the  writ  was 
set  aside  with  costs.^ 

Instead  of  the  whole,  the  Court  may  order  a  part  of  the 
judgment  to  be  carried  into  execution  ;  for  instance,  the  judg- 
ment for  costs  was  ordered  to  be  carried  into  execution,  on 
the  respondent  giving  security  de  restituendo^  if  the  Privy 
Council  should  alter  the  judgment.^ 

No  appeal  can  be  had  from  the  finding  of  a  jury  in  a  civil 
trial,  but  in  case  of  a  misdirection  of  the  Judge,  or  if  the 
verdict  is  against  the  weight  of  evidence  given,  then  a  fresh 
trial  may  be  had.* 

But  when  once  the  Court  has  given  judgment  on  the 
finding  of  the  jury,  an  appeal  may  be  had  to  the  Privy 
Council  on  ^,  point  of  law  only? 

As  a  rule,  no  appeal  can  be  had  in  a  criminal  case  from  a 
Colony  to  the  Privy  Council,  nor  has  the  Supreme  Court  here 
the  power  to  grant  such  leave  to  appeal ;  but  on  application 
to  the  Privy  Council  such  appeals  have  been  allowed  for  very 
weighty  and  special  reasons.  For  instance,  in  the  case  of 
the  Queen  vs.  Bertrand  (tried  in  1867),  which  was  an  appeal 
from  New  South  Wales,  the  Privy  Council  allowed  the  appeal, 
because  there  were  circumstances  which  raised  questions  of 
great  and  general  importance  in  the  administration  of  justice, 
where  it  would  be  proper  for  the  Judicial  Committee  of  the 
Privy  Council  to  advise  the  allowance  of  such  an  appeal  .  ,  . 
with  a  view  not  only  to  ensure,  as  far  as  may  be,  the  due 

'  §  50  of  the  Charter  of  Justice,  and  p.  47. 

Rules  39  and  40;  and  Brunette  and  ^  Thwaits  vs.  Executors  Anderson^ 

others  vs.  Stanford^  3  S.,  221.  3  S.,  200. 

«  The  Torva  Syndicate  vs.  Kelly  and  •§§  36  and  37  of  Act  23  of  1891. 

othersy  8  C.  T.,  214.  •  §  43- 

'  Benning  vs.  Thomas^  B.  for  187^, 


56o  APPEALS. 

administration  of  justice  in  an  individual  case,  but  also  to 
preserve  generally  the  due  course  of  procedure.^ 

So  also  in  the  case  of  Dinisiilu  vs.  The  A  ttarfuy •General 
of  Ztdulandy  the  Privy  Council  decided  (July  30,  1889)  that 
leave  to  appeal  will  be  given  only  in  a  cause  where  there  has 
been  a  departure  from  the  principles  of  natural  justice,  but  not 
on  the  ground  of  a  violation  of  a  technical  rule  of  procedure 
or  for  an  error  in  the  form  of  an  indictment  or  information.* 

So  also  in  the  case  of  Carew  vs.  Crown  Prosecutor  in  Japan? 
the  Privy  Council  said  : — 

"  Her  Majesty  will  not  review  or  interfere  with  the  course  of  criminal 
proceedings  unless  it  is  shown  that  by  a  disregard  of  the  forms  of  legal 
process,  or  by  some  violation  of  the  principles  of  natural  justice  or  other- 
wise, substantial  and  grave  injustice  has  been  done." 

So  also  in  the  case  of  the  Queen  vs.  Sigcau,  the  Supreme 
Court  refused  leave  to  appeal  because  it  was  a  criminal  matter 
and  not  a  civil  suit,  and  thus  not  within  the  terms  of  Sect  50 
of  the  Charter.*  A  few  months  thereafter  the  Privy  Council 
gave  leave  to  appeal. 

As  soon  as  security  has  been  duly  given  for  the  prosecu- 
tion of  a  civil  appeal,  a  transcript  of  the  record  must  be  sent 
by  the  Registrar  of  the  Supreme  Court  to  the  Registrar  of 
.the  Privy  Council,  together  with  the  reasons  (in  original) 
given  by  the  Judges  for  or  against  such  judgment.  The  record 
may  be  printed  either  here  or  in  England  ;  and  effectual  steps 
must  immediately  therefore  be  taken  by  the  attorneys  for  the 
appellant  to  set  down  the  appeal  for  hearing  within  a  period 
not  exceeding  twelve  months  from  the  date  of  the  arrival  in 
England  of  the  copy  record." 

The  Judicial  Committee  of  the  Privy  Council  never  give 
a  formal  judgment  in  any  appeal  cases.  They  merely  report 
their  reasons  to,  and  advise,  His  Majesty  as  to  what  the 
judgment  should  be.  The  formal  order  is  drawn  up  and 
signed  by  His  Majesty  in  Council.  The  Crown  has  retained 
the  prerogative  right  of  making  any  order,  in  any  appeal  case, 

>  4  Privy  Council  Reports  (N.S.)>  *  12  S.  C,  283. 

461.  •  §  51,  Charter  of  Justice,  aod  Privy 

*  6x  Law  Times,  740.  Council  Rules,  in  Tennont's  Rules  of 

■.  77  L.  T,,  I.  Court,  Ed.  3,  pp.  223-^31. 
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as  may  seem  just  and  reasonable,  and  may  remit  to  the  Court 
appealed  from  the  whole,  or  any  part,  of  a  case  for  further 
evidence,  or  information,  or  trial ;  and  may  also  empower 
the  Court  below  to  decide  upon  such  additional  evidence.^ 

Consequent  upon  any  final  judgment  of  the  Privy  Council, 
on  an  appeal  from  this  Colony,  execution  must  be  sued  out  of 
the  Supreme  Court  in  like  manner  as  an  ordinary  judgment 
of  that  Court* 

Application  to  Privy  Council  for  leave  to  appeal,  where 
Supreme  Court  has  refused  or  cannot  grant  leave,  should  be 
by  petition. 

Notice  setting  down  case  for  appeal. 

(Heading.) 

Sir, — ^Take  notice  that  this  cause  in  appeal  from  the  decision  of  the 

Circuit  Court  (or  £.D.  Court,  or  Griqualand  West  High  Court,  or  a 

Magistrate's  Court)  of  ... .  has  this  day  been  set  down  with  the  Registrar 

of  this  Honourable  Court  for  argument  for  ...  •  the  ....  day  of ...  . 

Cape  Town  .... 

Yours,  etc. 


Appellant's  Attorneys. 
To  E.F. 

Respondent's  Attorney. 

Notice  for  the  discharge  of  an  appeal  front  a  Magistrates  Courts  not 

prosecuted  within  a  reasonable  time. 

(Heading.) 

Sir, — ^Take  notice  that  application  will  be  made  to  this  Honourable 
Court  on  ....  the  ...  .  day  of  ....  at  10  o'clock  in  the  forenoon,  on 
behalf  of  the  above  respondent,  at  which  time  you  will  be  required  to 
shew  cause,  if  any,  why  the  notice  of  appeal,  given  by  you,  on  the  .... 
day  of  ....  to  the  clerk  of  the  Magistrate,  who  decided  this  case,  shall 
not  be  discharged  by  reason  of  your  failure  to  prosecute,  and  bring  to 
final  termination  the  said  appeal  within  a  reasonable  time. 

And  to  shew  cause  why  you  shall  not  be  ordered  to  pay  the  costs  of 

this  application. 

Cape  Town  ....  day  of  ...  . 

Yours,  etc. 


Respondent's  Attorne)'. 
To  E.F. 

the  above  appellant. 

*  Mcpherson's  Practice  of  the  Privy      vs.  De  Villiers  and  others^  $  J.,  298. 
Cowicil,  pp.  134,  125;  and  Huidingh         '  §  52,  Charter  of  Justice. 

2   O 
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Affidavit  in  support 

A.  B.  of  ...  .  the  plaintiff  and  respondent  in  the  above  cause,  make 
oath  and  say  :— 

1.  That  the  defendant  on  the  ....  day  of  ...  .  deposited  with  the 
clerkiof  the  Resident  Magistrate  of  ...  .  the  sum  di £,\  17s,  6d,,  in  con- 
sequence of  his  intimation  to  said  clerk  that  he  has  appealed  from  the 
decision  of  the  said  Magistrate  given  in  the  said  cause  on  the  ....  day 
of  ...  • 

2.  That  there  has  been  ample  time  for  defendant  to  have  prosecuted 
his  said  appeal,  if  he  so  desired,  during  the  last  Supreme  Cotut  term,  but 
he  has  failed  to  do  so. 

Sworn  at  ...  . 
etc. 


Petition  for  leave  to  appeal  to  the  Privy  Council  to  be  lodged  with  the 
Registrar  of  the  Courts  and  afterwards  to  move  on  it  for  appeal, 

(Heading.) 

The  petition  of  A.B.,  of  ...  . 
Humbly  sheweth : — 

1.  That  your  petitioner  was  defendant  in  the  above  cause,  and  feels  ' 
aggrieved  at  the  judgment  given  by  this  Honourable  Court  on  the  .... 
day  of  •  •  •  • 

2.  That  your  petitioner  is  desirous  of  appealing  from  the  said  judgment 
to  His  Majesty  in  His  Privy  Council. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  allow  him  to  appeal  from  the  said  judgment  to  His  Majesty  in 
His  Privy  Council. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

A.B. 
{Affidavit  of  Verification.) 


Petition  to  the  Privy  Councily  where  the  Supreme  Court  either  has  refused^ 

or  cannot  grants  leave  to  appeal. 

In  the  Privy  Council. 
In  appeal  from  the  Cape  of  Good  Hope. 
To  the  King's  Most  Excellent  Majesty  in  Council. 
The  humble  petition  of  A.B.  of  .  .  .  .  sheweth  : — 

1.  That  on  the  ....  day  of  ...  .  your  petitioner  instituted  an  action 
in  the  Honourable  the  Supreme  Court  of  this  Colony  against  CD.  of 
....  {Jure  briefly  state  cause  of  action^  as  for  instance)  to  recover 
damages  for  unlawfully  deviating  the  water  of  a  certain  river,  and  for  a 
perpetual  interdict  restraining  him  from  doing  so  in  future,  as  will  be 
more  fully  seen  from  a  certified  copy  of  the  pleadings  hereunto  annexed. 

2.  That  on  the  ....  day  of  ...  .  the  cause  came  on  for  hearing,  and 
was  after  several  days'  trial,  concluded,  and  on  the  .  .  •  .day  of  •  •  •.« 
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judgment  was  given  against  your  petitioner,  as  will  be  seen  from  certified 
copy  judgment  also  hereunto  annexed. 

3.  That  your  petitioner  feeling  aggrieved  at  the  said  judgment,  duly 
lodged  his  petition  for  leave  to  appeal  from  it  to  your  Majesty  in  Council ; 
and  •  on  the  ....  day  of  ...  .  your  petitioner,  through  his  counsel, 
formally  applied  to  the  said  Supreme  Court,  for  leave  to  appeal  as  afore- 
said, but  his  application  was  refused,  as  per  copy  order  hereunto  annexed, 
on  the  ground  {here  state  the  reasons:  or  that  petitioner  had  failed  to 
prosecute  his  appeal  in  time,  etc.)  that  the  subject-matter  in  dispute  is 
not  of  the  value  of  ;f  500. 

Wherefore  your  petitioner  humbly  prays  that  your  Most  Excellent 
Majesty  in  Council  will  be  graciously  pleased  to  order  that  your  petitioner 
shaJl  have  special  leave  to  appeal  from  the  said  judgment :  and  that  the 
said  Supreme  Court  may  be  requested  to  transmit  forthwith  the  transcript 
of  the  proceedings  and  evidence  in  the  suit  to  the  Privy  Council  Office  : 
or  that  your  Majesty  may  be  graciously  pleased  to  make  such  frirther  or 
other  order  as  to  your  Majesty  in  Council  may  appear  just  and  proper. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

A.B. 


Notice  for  the  discharge  of  an  order  granting  leave  to  appecd  where  the 
appellant  has  failed  to  prosecute  his  appeal  within  the  time  fixed  by 
law. 

(Heading.) 

Sir, — Take  notice  that  the  Honourable  the  Supreme  Court  will  be 
moved,  on  ...  .  the  ....  day  of .  .  .  .  at  10  o'clock  in  the  forenoon,  on 
behalf  of  the  above  respondent,  at  which  time  you  will  be  required  to 
shew  cause,  if  any,  why  the  leave  obtained  by  you  on  the  ....  day  of 
....  to  appeal  from  the  decision  of  this  Honourable  Court,  given  on 
the ....  day  of ...  .  last,  to  His  Majesty  in  His  Privy  Council,  shall 
not  be  discharged  by  reason  of  your  failure  to  prosecute  your  said  appeal 
within  the  time  fixed  by  law.  And  why  you  shall  not  be  ordered  to  pay 
the  costs  of  this  application. 

Cape  Town,  this  ....  day  of ...  . 

Yours,  &c. 


Respondent's  Attorneys. 
To  E.F. 

Appellant's  Attorney. 

Affidavit  in  support, 

I,  A.B.,  of ... .  attorney  for  above  respondent,  make  oath  and  say  : — 

1.  That  on  the  ....  day  of  ...  .  the  above  appellant  obtained 
leave  from  this  Honourable  Court  to  appeal  to  His  Majesty  in  His 
Privy  Council  from  the  decision  given  by  this  Honourable  Court  in  the 
above  cause  on  the  ....  day  of ...  .  last. 

2.  That  though  the  appellant  has  had  ample  time,  he  has  not  even 

2  0  2 
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griven  the  recognisance  required  in  order  to  enable  him  to  complete  the 
preliminary  requisites  to  an  appeal. 

3.  That  the  time  to  give  this  recognisance  has  now  lapsed,  and  the 
appeUant  is  no  longer  entitled  to  prosecute  his  appeal  by  virtue  of  the 
leave  given  him. 

Sworn  at ...  . 
etc. 


Notice  far  leave  to  issue  execution  notwitJistafiding  an  afipeal  to  the 

Privy  CouHciL 

(Heading.) 

Sir, — ^Take  notice  that  application  will  be  made  to  this  Honourable 
Court,  on  ...  •  the  ....  day  of ....  at  10  o'clock  in  the  forenoon,  on 
behalf  of  the  above  defendant,  at  which  time  you  will  be  required  to 
shew  cause,  if  any,  why,  notwithstanding  the  leave  to  appeal  obtained 
by  you  on  the  .  •  •  •  day  of ....  in  this  case  to  His  Majesty  in  His 
Privy  Council,  a  writ  of  execution  shall  not  be  issued  in  satisfaction  of 
the  judgment  of  the  Supreme  Coiut  pronounced  in  this  cause  on  the  .... 
day  of ...  • 

And  to  shew  cause  also  why  you  shall  not  be  ordered  to  pay  the 
costs  of  this  application. 

Cape  Town  this  ....  day  of ...  . 

Yours,  etc. 


Defendant  and  respondent's  Attorneys. 
To  E.F. 
Plaintiff  and  appellant's  Attorneys. 

Affidavit  in  support, 

I,  A.B.,  of  ...  .  attorney  for  the  above  defendant  and  respondent, 
make  oath  and  say  : — 

1.  That  on  the  ...  .  day  of ...  .  this  Honourable  Court  gave  judg- 
ment in  favour  of  the  defendant  with  costs.. 

2.  That  on  the  ....  day  of ...  .  the  plaintiff  obtained  leave  from 
this  Honotu-able  Court  to  appeal  from  the  said  judgment  to  His  Majesty 
in  His  Privy  Council. 

3.  That  the  costs  of  the  defendant,  now  respondent,  have  been  taxed 
at  ;f  .  .  .  .,  and  the  plaintiff,  now  appellant,  has  been  applied  to,  to  pay 
the  same,  and  a  guarantee  has  also  been  offered  to  him,  to  refund  them, 
if  the  Privy  Coimcil  should  reverse  this  part  of  the  judgment,  but  the 
said  appellant  has  declined  to  pay  them. 

4.  That,  of  the  two,  there  will  be  a  greater  hardship  on  the  respondent 
than  on  the  appeUant  if  he  were  to  pay  the  costs  now,  and  wait  for  the 
result  of  this  appeal.  {Instead  of  this  clause^  here  insert  any  reason 
satisfactory  to  induce  the  Court  to  grant  the  application.) 

Sworn  at,  etc. 
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Recogiiisafice  or  security  bond  on  leave  to  appeal  to  Privy  Couticil 

being  granted. 

In  the  Supreme  Court 

of  the  Colony  of  the 

Cape  of  Good  Hope. 

Between  A.B.y  plaintifT, 

and    CD.,  in  his  capacity  as  exor.  test  estate 

late  M.N.y  defendant. 

In  appeal  from  a  judgment  of  the  Supreme  Court  bearing  date  the 
....  day  of  ...  .  one  thousand  nine  hundred  ....  on  the  .  «  .  .  day 
of ...  .  E.F.,  one  of  the  attorneys  for  the  above-named  defendant  now 
appellant,  G.H.  merchant,  and  J.K.  attorney,  all  of  Cape  Town,  appeared 
before  Sir  J.  H.  de  Villiers,  Knight,  Chief  Justice  of  the  Supreme  Court  of 
the  Cape  of  Good  Hope,  and  the  said  E.F.  acknowledged  his  principal  the 
said  CD.,  and  the  said  G.H.  and  J.K.  acknowledged  themselves  as  well, 
jointly  and  severally  to  owe  the  above-named  plaintiff,  now  respondent 
in  appeal,  the  sum  of  ;f  500  sterling  of  lawful  money  to  be  paid  to  the 
said  respondents,  if  the  defendant  now  appellant  shall  make  default  in 
the  condition  under  written. 

Whereas  an  action  is  now  pending  in  the  said  Supreme  Court 
between  the  above-named  plaintiff  and  the  defendant  exor.  test,  of  the 
late  M.N. 

And  whereas  the  said  action  came  on  to  be  tried  in  the  said  Court 
for  ejectment  and  damages,  on  the  ....  day  of ...  .  when  judgment 
was  given,  for  the  plaintiff,  setting  aside  the  will  of  the  said  late  M.N.  for 
want  of  due  execution,  with  costs,  against  which  judgment  the  said 
defendant  lodged  a  petition,  to  appeal  therefrom  to  His  Majesty  in  His 
Privy  Council. 

And  whereas  the  Honourable  the  Supreme  Court,  on  the  ....  day 
of  ...  .  allowed  the  said  appeal  to  be  prosecuted,  in  terms  of  the  Royal 
Charter  of  Justice,  upon  due  security  being  given. 

Now,  therefore,  the  condition  of  this  recognisance  is  such,  that  if 
the  said  appellant  shall  duly  prosecute  the  said  appeal  from  the  judgment 
of  the  said  Supreme  Court,  and  if  the  said  appellant  shall  obey,  perform 
and  satisfy  such  judgment  decree  or  order,  as  may  hereafter  be  given 
or  pronounced  by  His  Most  Gracious  Majesty  the  King,  his  heirs  or 
successors,  in  his  or  their  Privy  Council,  or  thereafter  by  the  said  Supreme 
Court,  and  shall  pay  all  such  costs  as  may  be  awarded  thereon  to  be 
paid  to  the  respondent,  then  this  recognisance  to  be  void  :  otherwise 
to  be  and  remain  in  full  force  and  effect. 

E.F. 

qq- 

G.H, 
J.K. 
Before  me, 

J.  H.  de  Villiers, 
C.J. 
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Notice  to  the  Attorney  •General  of  an  appeal  in  a  criminal  case  from 

a  Magistrates  Court, 

(Heading.) 

Sir, — Be  pleased  to  take  notice  that  A.S.,  who  was  convicted  before 
the  Court  of  the  Resident  Magistrate  of  ....  on  the  ....  day  of  .  .  .  . 
of  the  crime  of  (theft)  and  sentenced  to  (six)  days'  imprisonment,  intends 
to  appeal  to  the  Honourable  the  Supreme  Court  against  such  con- 
viction, on  the  ground  that  it  is  not  supported  by  the  evidence  given 
before  the  said  Court,  and  is  contrary  to  law  ;  and  that  such  appeal  has 
been  set  down  for  hearing  upon  the  ....  day  of  .  .  •  . 


Cape  Town  ....  day  of  .  . 


•  • 


Yours,  etc. 

Attorneys  for  A.S. 


To  the  Hon. 
E.F. 

His  Majesty's  Attorney- General. 

(Note.— rA^  notice  to  the  clerk  of  the  Court  of  RM.  need  not 
contain  the  grounds  of  appeal^ 
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Under  this  heading,  though  sometimes  called  review^  are  not 
included  certain  sentences  of  the  Magistrates  which,  under 
the  47th  Section  of  Act  20  of  1856,  and  Section  2  of  Act  10 
of  1865,  must  be  remitted  to  a  Judge  for  his  consideration 
and  certificate  as  to  the  real  and  substantial  justice  of  the 
proceedings.  The  term,  in  the  sense  here  intended,  applies 
only  to  certain  proceedings  of  the  lower  Courts,  for  which 
otherwise  no  right  of  appeal  is  given.  For  instance,  by  the 
4th  Section  of  Ord.  No.  40  of  1828,  full  power,  jurisdiction 
and  authority  are  given  to  the  Supreme  Court  to  review  the 
proceedings  of  all  inferior  Courts  of  Justice  within  the  Colony, 
and  if  necessary  to  set  aside  or  correct  the  same. 

This  language  of  the  Ordinance  is  repeated  in  the  32nd 
Section  of  the  Charter  of  Justice,  which  was  granted  several 
years  thereafter.  But  the  preamble  of  the  Charter  extends 
this  power  to  the  several  "  territories  and  settlements  depen- 
dent thereupon  "  (that  is  upon  the  Colony),  and  the  Supreme 
Court  has  frequently  entertained  and  decided  upon  reviews 
from  several  of  the  dependencies  of  the  Colony.^  But  it  cannot 
review  a  cause  tried  beyond  the  Colony  for  an  offence  com- 
mitted out  of  the  Colony.^  Again,  both  the  Ordinance  and 
the  Charter  of  Justice  contemplate  the  review  to  be  only  by 
the  Supreme  Court,  but  this  right  can  be  exercised  now  also 
by  the  E.  D.  Court,  the  High  Court  of  Griqualand  West,  and 
the  several  Circuit  Courts,  provided  it  be  within  their  respec- 
tive jurisdictions.^    But  the  Supreme  Court  only  has  the  right 

^  Demtt  vs.  The  High  Sheriff,  I  J.,       p.  ai2. 
412.  '  R^e  of  Ccnirt  ifo;  9od  Qmen  vs« 

^  *  Queen  vs.  Ellingivoody  B.  for  1879,       Williams  and  Holliday,,  I  A.,  ^77* 
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to  hear  reviews  from  the  dependenciesy  and,  of  course,  can 
entertain  reviews  direct  from  all  parts  of  the  Colony  ;  and  so 
also  the  Supreme  Court  alone  has  the  power  to  review  certain 
criminal  cases  from  the  Consular  Courts  in  Africa  to  be  estab- 
lished by  virtue  of  Her  Majesty's  Order  in  Council,  called  the 
African  Order  in  Council,  1889. 

If  any  question  should  arise  on  review  of  judgment  of  any 
inferior  Court  in  a  criminal  action  before  the  E.  D.  Court  or 
High  Court  of  Griqualand,  such  reviewing  Court  may  reserve 
the  question  for  the  decision  of  the  Court  of  Appeal.^ 

By  the  5th  Section  of  the  said  Ordinance  No.  40  of  1828^ 
the  grounds  of  review  are  given  as  follows : 

(a)  Incompetency  of  the  Court  in  respect  of  the  cause, 
'including  all  excess  of  jurisdiction,  &c. 

(*)  Incompetency  of  the  Court  in  respect  of  the  Judge, 
or  his  near  kinsman,  having  an  interest  in  the  cause. 

{c)  Malice  or  corruption  on  the  part  of  the  Judge. 

(d)  Gross  irregularity  in  the  proceedings. 

{i)  The  admission  of  illegal  or  incompetent  evidence,  and 

(/)  The  rejection  of  legal  and  competent  evidence.* 

As  to  what  amounts  to  gross  irregularity  in  the  proceedings 
is  a  fact  for  the  higher  Court  to  decide :  for  instance,  to  enter- 
tain, or  not,  exceptions  pleaded  to  the  right  to  sue  or  not  is 
not  a  gross  irregularity ;  ^  but  for  a  Chief  Magistrate  to  hear 
and  allow  an  appeal  from  a  resident  Magistrate  in  the  absence 
of  both  parties  to  the  suit  is  a  gross  irregularity  in  the  pro- 
ceedings.^ So  also  the  refusal  by  a  Chief  Magistrate  to  hear 
an  appeal,  and  yet  without  hearing  reversed  the  decision  of 
the  lower  Court  on  the  ground  that  the  latter  had  no  jurisdic^ 
tion,  is  an  irregularity ; '  and  so  also  where  a  Magistrate,  who 
was  shown  to  be  a  material  and  necessary  witness  for  one  of 
the  parties  to  a  suit,  refuses  to  allow  his  clerk  to  issue  a 
subpoena  for  him  and  afterwards  tries  the  case,  his  conviction 
was  set  aside  on  the  ground  of  irregularity.* 

In  order  to  get  the  proceedings  of  an  inferior  Court 
reviewed,  proceedings    should    be    taken,  not   by  notice  of 

>  §  16  Act  40  of  1883.  '  CZg^vs.  Greme  andotJiers^  4C.  T., 

*  1 3  of  Ord.  No.  73  of  183a  361. 

*  Goddm  vs.  PUnaar^  3  C.  T.,  120.  *  Metu  vs.  AfagislraU  of  Hcrschdy  7 

*  P^  vs.  The  Chief  Magistrate  of  C.  T.,  53,  and  14  S.  C,  41. 
TemManti^  and  JCwaytj  Ibid,  146. 
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motion,  but  by  summons,  and  the  grounds  of  review  should 
be  given  in  the  summons,  and  should  not  merely  state  that 
the  judgment  was  erroneous  and  contrary  to  law,  unless  it 
appears  on  the  record  that  only  one  question  of  law  had  been 
raised  in  the  cause,  and  what  that  one  question  was.^  Besides 
the  opposite  party  in  the  summons,  the  Magistrate,  or  the 
party  in  whose  custody  the  records  or  proceedings  in  the 
Court  may  be,  should  also  be  called  upon  in  the  same  sum- 
mons to  "  return  and  certify  to  the  Supreme  Court "  (or  what- 
ever Court  the  summons  is  issued  out  of  for  the  review)  "  a 
copy  of  such  record  and  proceedings"  on  the  return  day 
named  on  the  summons.^ 

In  forwarding  the  record  to  the  higher  Court,  the  Magis- 
trate from  whose  judgment  the  review  is  sought  should  at 
the  same  time  transmit ''  a  statement  of  the  facts  which  he 
shall  find  to  have  been  proved,  and  his  reasons  for  the  judg- 
ment pronounced."  * 

Formerly  the  practice  was  to  petition  the  Court  for  leave 
to  issue  summons  for  review,  but  now  application  may  be 
made  to  the  Registrar,  who,  if  he  is  satisfied  that  the  190th 
Rule  of  Court  has  been  complied  with,  may  issue  the  sum- 
mons without  any  application  to  the  Court.^ 

The  190th  Rule  of  Coirrt  is  not  intended  to  alter  the 
existing  law,  but  to  provide  machinery  for  enforcing  the  law, 
its  object  being  to  indicate  the  procedure  which  should  be 
followed  by  parties  wishing  to  invoke  the  power  of  review 
legally  vested  in  the  Court* 

If  any  question  of  law  should  arise  upon  review  of  a  judg- 
ment of  an  inferior  Court,  in  a  criminal  case,  the  reviewing 
Court  may  reserve  the  question  for  the  Appeal  Court*  There 
is  no  specified  time  fixed  within  which  a  case  should  be 
brought  under  review,  but  it  must  necessarily  be  within  a 
reasonable  time  ;  and  though  there  may  be  an  instance  where 
there  is  no  right  of  appeal,  or  the  time  for  an  appeal  has 
lapsed,  the   Court  can  still   review  a  case,  if  any  of  the 

.     *  Grand  vs.  Jansen,  and  Stephen  vs.  '  §  7  of  Act  43  of  1885. 

Anderson,  3  M.,  458  and  511.  *  (^ieen  vs.  Natkanson,  5  J.,  109. 

'  Rule    of  Court    190 ;   Ex  parte         *  Prince  Albert  Board  0}  Manage- 

Wood^  I  J.,  388 ;  and  the   Queai  vs.  nient  vs.  Jooste  and  others,  4  J.,  400. 
Nathanson,  5  J.,  109.  *  §  x6  Act  40  of  X882. 
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grounds  for  review  mentioned  in  the  said  Ordinances  caxi 
be  given.^ 

There  is  no  appeal  from  the  finding  of  a  Licensing  Court, 
but  there  is  a  review.  When  the  doctrine  of  review  as  treated 
of  in  this  chapter  was  first  introduced  there  were  few  grounds 
of  appeal,  but  now  that  appeal  may  A  had  in  every  case  from 
the  lowest  Courts,  especially  in  the  Magistrate's  Courts  both 
Civil  and  Criminal ;  there  should  always  be  an  appeal  where 
an  appeal  is  allowable,  and  review  should  be  resorted  to 
only  when  there  is  no  appeal,  and  the  point  is  one  for 
review.^ 

The  Court  has  power  to  review  the  proceedings  of  a 
Magistrate  in  cases  in  which  gross  injustice  has  been  done, 
as,  for  instance,  by  inflicting  too  heavy  a  fine;  but  a  clear 
case  should  be  made  out,  and  notice  should  be  given  to  the 
Magistrate  of  the  application.^ 

Though  no  appeal  can  be  had  to  the  Appeal  Court  from 
a  certificate  of  a  Judge  under  §  47  of  Act  20  of  1856,  and  §  2 
of  Act  10  of  1865,  yet  the  Court  may  have  power  to  review 
.under  §  32  of  the  Charter  of  Justice.* 

The  Court  will  not  entertain  an  application  for  review  in 
a  criminal  case  where  the  judgment  was  one  of ''  not  guilty," 
although  the  Magistrate  may  have  erred,'  nor  where  the 
verdict  was  "  not  guilty ''  on  a  mere  issue  of  fact*  But  it  will 
entertain  such  an  application  where  a  Magistrate  has  convicted 
for  an  offence  but  only  reprimanded  and  not  sentenced  the 
accused ;  hence  there  was  no  appeal  because  a  Magistrate 
should  pass  some  sentence  beyond  a  mere  reprimand  to 
entitle  a  person  to  appeal,  and  a  conviction  without  a  sentence 
entitles  the  accused  to  have  the  proceedings  corrected  or  set 
aside  upon  any  of  the  grounds  of  review.^ 

A  prosecutor  cannot  bring  a  Magistrate's  judgment  upon 
the  merits  of  a  criminal  case  under  review®  except  upon 
grrounds  which  would  justify  the  quashing  of  all  the  pro- 

»  Ghislin  vs.  Syster,   B.   for   1874,  •  Re  Hm^  B.  for  1874,  P«  2. 

p.  yi ;  and  Tabaia  vs.  Tabata,  5  J.,  328.  *  Re  Fine^  2  A.,  113. 

*  For  these  principles  geoeiully  con-  *  DisUn  vs.   IViiSiamsoft,  i  E.D.C., 
suit  Riddehd$U  vs.  Hall^  2  J.,  356;      20. 

Van  Rhyn  &»  Co.  vs.  The  LUensing  *  Re  SchoUz^  3  E.D.C.,  169. 

Cowrt  of  Cape  Town  and  another,  7  J.,  '  Qneen  vs.  Erfurt,  12  S.  C,  427* 

295 ;  Tabata  vs.  Tabaia^  5  J.,  328.  *  §  4  Act  21  of  1876. 
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ceedings  and  the  restoration  of  the  parties  to  the  position  in 
which  they  were  before  the  issue  of  the  summons.^ 


Summons  to  review  the  sentence  of  an  inferior  Court  in  a  crimiftal  case 

where  the  CroTvn  prosecutes, 

(Heading.) 

Command  A.B.  of .  •  .  .in  his  capacity  as  Resident  Magistrate  of .  . .  ., 
in  the  Transkei  Territory,  and  CD.  of  .  .  •  •,  in  his  capacity  as  Chief 
Magistrate  of  the  Transkei  Territory,  that  justly,  and  without  delay,  they 
or  one  or  other  of  them  appear  before  our  Justices  of  the  Supreme  Court 
at  Cape  Town  on  ...  .  the  ....  day  of  .  •  .  .  next  at  10  o'clock  in  the 
forenoon,  when  an  application  will  be  made  on  behalf  of  E.F.  of  ....  in 
terms  of  this  summons  and  one  or  other  of  them  will  be  required  to  pro- 
duce, return,  and  certify  to  the  said  Supreme  Court  a  true  copy  of  the 
summons,  records  and  all  proceedings  in  the  case  of  the  Queen  versus 
the  said  E,F,  charged  before  the  said  Resident  Magistrate  of  .  .  •  .,  on 
the  ....  day  of  ....  with  contravening  sections  67  and  68  of  Proclama- 
tion No.  no  of  1879,  bearing  date  the  ....  day  of .  • .  .,  and  was  reviewed 
by  the  said  Chief  Magistrate  on  the  ....  day  of  ...  . 

And  further  command  G.H.  of  Cape  Town,  in  his  capacity  as  Her 
Majesty's  Attorney-General  of  the  Colony  of  the  Cape  of  Good  Hope, 
that  he  also  appears  before  our  said  Supreme  Court  at  the  same  time  and 
hour  aforesaid,  and  at  which  time  an  application  will  be  made  on  behalf 
of  the  said  £.F.  in  terms  of  the  summons  :  and  he  the  Attorney-General 
is  to  shew  cause  why  the  judgment  and  proceedings  in  the  said  case  of 
the  Quun  vs.  E.F,  charged  with  contravening  sections  67  and  68  of  Pro- 
clamation No.  1 10  of  1879,  bearing  date  the  said  15th  September,  1879, 
which  was  tried  before  the  Resident  Magistrate  of  Butterworth  on  the 
. . .  .day  of  .  .  .  .'and  was  reviewed  by  the  said  Chief  Magistrate  of  the 
Transkei  Territory  on  the  ....  day  of  ...  .  shall  not  be  reviewed,  set 
aside,  or  corrected,  upon  the  following  grounds : — 

1st.  That  the  Court  of  the  Resident  Magistrate  of  Butterworth  had  no 
jurisdiction  in  the  said  case,  inasmuch  as  it  was  not  a  legally  constituted 
Court,  not  being  one  of  the  three  Courts  mentioned  in  the  first  section 
of  the  said  Proclamation  No.  no  of  1879,  and  not  having  been  since 
proclaimed. 

2nd.  That  the  before-mentioned  Court  has  no  jurisdiction  in  the  said 
matters,  inasmuch  as  the  offence,  if  any,  was  conmiitted  at  King  William's 
Town,  and  the  prisoner  ought  therefore  to  have  been  tried  at  King 
William's  Town. 

3rd.  That  no  summons  or  indictment  was  served  upon  the  prisoner 
as  required  by  law. 

4th.  That  there  was  no  evidence,  or  not  sufficient  evidence,  against 
the  prisoner  to  justify  the  Magistrate  in  convicting  him. 

'  Prince  Albert  Board  of  Management  v.  Jooste  and  others^  4  J.,  400. 
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5th.  That  the  proceedings  before  the  Resident  Magistrate  at  Butter- 
worth  were  otherwise  wholly  irregular  and  contrary  to  law. 

As  it  is  said  :  and  serve  on  the  said  A.B.y  CD.  and  G.H.  each  a  copy 
of  this  summons  and  return,  etc. 

Witness,  etc. 


Sumtnofis  to  review  the  proceedings  of  a  Licensing  Court. 

(Heading.) 

Command,  etc.,  W.C.S.,  the  Resident  Magistrate  for  .  .  .  .,the  Chair- 
man, and  F.P.W.  and  the  members  of  the  Licensing  Court  for  ....  all  of 
....  District,  hereinafter  called  the  defendants,  that  they  appear  before 
our  Justices  of  our  Supreme  Court  of  our  said  Colony,  at  Cape  Town,  on 
....  the.  • .  .day  of ...  .  next,  at  lo  o'clock  in  the  forenoon,  or  so  soon 
thereafter  as  counsel  can  be  heard,  to  answer, 

H  .  .  .  .  and  B  .  .  .  .  trading  together  as  H.  B.  and  Company  at 
....  in  ...  .  hereinafter  called  the  plaintiffs,  and  to  shew  cause  why 
the  proceedings  of  the  Licensing  Court  for  ...  .  holden  at  ....  on 
the  .  .  .  day  of  .  .  .  .,  1891,  shall  not  be  reviewed,  on  the  ground 
of  gross  irregularity  in  and  about  the  refusal  by  the  said  Licensing 
Court  of  the  renewal,  then  and  there  duly  applied  for  by  the  plain- 
tiffs, of  a  retail  wine  and  spirit  license,  theretofore  for  three  years  and 
upwards  held  by  them  upon  certain  conditions  for  and  in  respect  of 
certain  premises  situate  at  ....  in  ...  .  aforesaid,  which  renewal  the 
plaintiffs  were  imder  and  by  virtue  of  the  50th  Section  of  Act  No.  28  of 
1883,  entitled  to  by  law,  and  to  which  renewal  no  lawful  objection  was 
raised  in  accordance  with  any  of  the  provisions  of  the  said  Act  or  any 
other  law  (as  will  more  fully  appear  by  reference  to  the  record  of  the 
aforesaid  proceedings  as  the  said  record  was  taken  at  the  time,  when 
such  record  is  produced  in  Court),  but  the  said  renewal  was  in  a  grossly 
irregular  manner  refused,  without  notice  to  the  plaintiffs  of  any  objection, 
and  without  the  hearing  of  any  evidence  for  and  on  behalf  of  the  plaintiffs 
then  applicants  for  the  said  renewal. 

And  command  the  said  W.C.S.  as  such  Resident  Magistrate  as  afore- 
said to  return  and  certify  to  the  Supreme  Court  the  aforesaid  record. 

And  also  command  the  said  members  of  the  said  Licensing  Court, 
the  defendants,  to  shew  cause  why  the  plaintiffs  should  not  be  declared 
entitled  to  a  renewal  of  the  aforesaid  license  upon  the  same  conditions 
upon  which  the  plaintiffs  had  theretofore  held  the  same  as  aforesaid  :  and 
further  to  shew  cause  why  they  should  not  be  ordered  to  pay  the  costs  of 
these  proceedings,  de  bonis  propriis :  as  it  is  said. 

And  serve  on  each  of  the  said  defendants  a  copy  of  this  summons^ 
and  return  you  then  and  there  this  summons  immediately  after  the  service 
thereof,  with  whatsoever  you  have  done  thereupon. 

Witness,  etc. 
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Summons  to  review  the  proceedings  of  a  Magistrate  in  a  civil  case, 

(Heading.) 

Command  F.  of ....  in  his  capacity  as  Resident  Magistrate  of . . . ., 
hereinafter  called  the  defendant,  that  he  appear  before  our  Supreme 
Court  of  our  said  Colony  at  Cape  Town,  on  the ....  day  of  •  ...  at 
lo  o'clock  in  the  forenoon,  when  an  application  will  be  made  on  behalf 
of  G.  of  •  .  .  .in  terms  of  this  sim:unons,  and  at  which  time  he  will  be 
required  to  produce,  return  and  certify  to  the  said  Supreme  Court,  the 
record,  or  a  true  copy,  of  the  summons,  pleadings,  records,  evidence  with 
all  objections,  and  all  other  proceedings  in  the  case  of  one  K.  against  the 
said  G.,  in  which  the  said  K.  claimed  from  the  said  G.  the  sum  of  ;f  . . . . 
sterling  for  damages  for  alleged  slander,  tried  before  the  said  Magistrate 
on  or  about  the  ....  day  of ...  •  last  past,  and  in  which  he  gave  judg- 
ment against  the  said  G.  for  the  sum  of  ;f  .  •  •  .  sterling. 

And  further  command  K.  also  of ....  to  appear  before  our  Supreme 
Court  at  the  date,  hour  and  place  aforesaid  to  answer  the  said  G.  and  to 
shew  cause  why  the  judgment  of  the  said  Magistrate  and  all  the  pro- 
ceedings before  him  in  the  said  case  shall  not  be  reviewed,  set  aside  or 
corrected,  upon  the  following  grounds  : — 

1st.  Because  the  said  Resident  Magistrate  has  upon  the  trial  of  the 
said  cause,  rejected  legal  and  competent  evidence  then  and  there  tendered 
on  behalf  and  in  defence  of  the  said  G.,  viz.  the  evidence  of  the  witnesses 
{here  name  them), 

2nd.  Because  of  the  gross  irregularity  of  the  said  proceedings  in  that 
the  said  Magistrate  unlawfully  and  unjustly  declined  to  receive  and  to  act 
upon  and  to  allow  evidence  to  be  called  in  proof  of  certain  pleas  tendered 
by  the  agent  of  the  said  G.  for  and  on  his  behalf  as  his  defence  to  the 
said  action  whereby  he  was  greatly  injured  and  prejudiced  in  his  defence, 
also  by  the  refusal  of  the  said  Magistrate  to  allow  the  reasonable  and 
proper  questions  put  on  behalf  of  the  said  G.  to  be  answered  by  the  said 
K.  Also  because  there  was  no  evidence,  or  not  sufficient  evidence  to 
justify  the  said  Magistrate  to  give  judgment  against  the  said  G. 

3rd.  Because  the  proceedings  in  the  case  by  the  said  Magistrate  were 
otherwise  wholly  irregular  and  contrary  to  law. 

As  it  is  said  :  and  serve  on  each  of  the  said  defendants  a  copy  of  this 
summons,  and  return  you  then  and  there  this  summons  inmiediately  after 
the  service  thereof,  with  whatsoever  you  have  done  thereupon. 

Witness,  etc.  (usual  conclusion). 
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CHAPTER   XXXIII. 

HYPOTHECATIONS,    CONVENTIONAIi    JkJSTD    TACIT; 

FIiEDQES;    IiIHEfB;    ASSTD  THE  ORDEB  OF 

FBEFEBEirCE  OF    ATiTi  DEBTS. 

The  Chapter  on  "  Proofs  of  Debt "  should  be  read  in  connec- 
tion with  this.  Having  proved  the  claims  on  the  estate,  the 
next  step  is  to  know  their  "  legal  order  of  preference."  This 
can  best  be  discussed  under  the  combined  heading  given 
above. 

The  33rd  section  of  the  Insolvent  Ordinance,  after  stating 
the  mode  of  settling,  or  ranking,  the  claims  to  be  : — 

€u — The  principal  sum  of  each  debt  on  which  the  arrears 

of  interest  shall  be  accumulated  as  at  the  date  of  the 

order  of  sequestration  ;  and 
b. — ^The  principal  sums  of  such  debts  as  do  not  bear 

interest,  or  for  which  there  may  be  a  rebate  of  interest, 

as  not  being  payable  till  an  after  period  : — 
goes  on  to  say  that  the  "  Assets  of  the  insolvent  estate  shall 
be  applied  first  in  payment,  according  to  the  legal  order  of 
preference,  of  all  the  preferent  debts  and  the  preferent  interest 
due  and  which  shall  accrue  thereon,"  &c.,  the  practical  opera- 
tion of  which  I  shall  now  show  in  this  Chapter.  Yet,  before 
doing  so,  I  must  first  explain  some  legal  terms  which,  though 
familiar  to  the  practitioner,  are  not  so  to  the  young  beginner. 
The  term  "  Mortgage  Bond "  was  not  known  to  our  law. 
It  is  derived  from  the  English  law,  "  mort " — dead,  "  gage  " — 
a  pledge  ;  literally,  "  a  dead  pledge,"  that  is,  in  other  words, 
a  pledge  of  immovable  property.  Our  law  term  for  it  is 
Hypothecation^  f>.,  a  hypothec  or  security  of  immovable  pro- 
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perty.  It  has,  however,  exactly  the  same  meaning  as  the 
English  term  "mortg^e  bond,"  and  being  used  in  the 
translations  of  some  of  the  law  books,  and  having  been 
adopted  by  us  in  practice,  it  would  be  useless  to  attempt  to 
drop  this  term  and  to  substitute  for  it,  in  practice,  the  term 
"  hjrpothecation."  Many  practitioners  here  define  "  hypothe- 
cation" as  an  additional,  or  better,  security  to  an  existing 
mortgage  bond ;  but  this  is  wrong :  it  is  as  defined  above, 
whether  there  be  one  or  several  mortgage  bonds  for  the  same 
debt,  the  latter  securing  the  former. 

The  term  Kusting-brief  is  an  hypothecation,  or  bond, 
passed  for  the  purchase,  or  balance  purchase,  money  of  the 
property  hypothecated,  or  mortgaged,  and  must  be  passed 
sifftul  ac  semely  or  as  some  writers  say,  pari  passu,  with  the 
transfer  of  the  property,  that  is,  at  one  and  the  same  time. 
Thus,  if  the  transfer  of  the  property  is  passed  on  one,  and  the 
bond  on  another,  day,  the  latter  would  not  be  a  "  kusting," 
and  thus  not  entitled  to  the  same  protection  as  a  ''kusting 
brief."  A  "  kusting  brief,"  where  the  sale  of  the  property  has 
been  bond  fide,  ranks  preferently  even  to  tacit  hypothecs  on 
that  property,  but  a  mortgage  bond  does  not  Hence  the 
greater  facility  in  obtaining  a  loan  as  a  ^'  kusting  "  than  as  a 
mortgage  bond.^ 

The  term  *^  Pledge^*  with  us,  applies  to  movables  only, 
just  as  the  terms  " hypothecation  "  or  "  mortgage"  apply  only 
to  immovable  property.  It  is  true  that,  in  practice,  we 
sometimes  use  and  apply  the  terms  indiscriminately,  but  it 
would  be  more  correct  if  we  adhered  to  the  legal  definition. 

Kinderbewys  is  a  deed  by  a  surviving  spouse,  shewing  the 
amount  due  to  the  minor  children  out  of  the  estate  of  the 
deceased  spouse.  This  deed,  to  be  of  any  use,  must  be  either 
notarial  or  passed  before  the  Registrar  of  Deeds,  and  must 
also  be  registered.  It  is  passed  before  a  notary  where  nothing 
special  is  to.  be  hypothecated ;  and  then  it  takes  the  nature 
of,  and  has  the  same  effect  as,  a  notarial  bond.  If  immovable 
property  has  to  be  hypothecated  as  security,  it  must  be  passed 

^  Lybrecht,  Vol.  2,  Chap.  27;  and  Meyer  vs.  The  Sequestrator  and 
Grotius,  2,  48,  49 ;  Schorer,  §  265 ;  Attorney-General,  I  M.,  318 ;  Croser 
Van  der  Keessel,  438 ;  Van  der  Byl      vs.  Sequestrator  and  another.  Ibid,  330. 
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before  the  Registrar  of  Deeds,  and  it  then  has  the  same  effect 
as  any  other  mortgage  bond.  But  the  amount  a  child  is 
entitled  to  out  of  his  deceased  parent's  estate  can  always  be 
ascertained  from  the  liquidation  account ;  and,  as  a  child  has 
a  tacit  hypothec  for  his  inheritance  on  his  deceased  parent's 
estate,  this  must  necessarily  be  a  better  security  to  him  than, 
for  instance,  a  notarial  general  bond.  For,  unless  the  will 
specially  directed  the  nature  of  the  security  to  be  given  by 
the  surviving  spouse,  he  or  she  need  do  no  more  than  pass  a 
notarial  general  bond.  But  such  a  kinderbcM^s,  no  matter 
what  may  be  the  security  under  it,  does  not  do  away  with, 
nor  cancel,  a  child's  tacit  hypothec ;  nor  does  it  preserve  it 
Hence,  the  question  naturally  arises,  What  is  the  use  of  a 
kinderbewys  ?  The  only  use  I  can  see  for  it  is,  that  when  the 
right  to  the  tacit  hypothec  has  ceased  by  effluxion  of  time,^ 
the  children  can  claim  their  shares  by  virtue  of  the  bond 
securing  them.^  But  unless  the  security  of  the  children, 
under  a  kinderbeM^s,  be  absolutely  safe  to  cover  their 
inheritance,  it  would  be  better  for  them  to  rely  on  their  tacit 
hypothec  in  case  of  insolvency,  and  to  prove  their  claim  as  a 
tacit  hypothec,  using  the  kinderbewys  only  as  proof  of  the 
amounts  due  to  them.  Of  course,  if  a  child,  after  coming  of 
age,  chooses  to  take  a  mortgage  bond,  or  a  kinderbewys,  or 
any  other  security,  he  will  be  regarded  as  having  novated  his 
claim,  and  thus  lose  his  tacit  hypothec.^ 

Having  given  these  preliminary  explanations,  I  shall  now, 
in  order  to  make  this  Chapter  as  plain  as  possible,  divide  it 
into,  and  discuss  it  under,  several  heads. 

Hypothecations  are  divided  into ;  {A)  Legal  (or  tacit), 
and  {JS)  ConventionaL 

Legal  (or  tacit)  are  divided  into :  {a)  General;  and  {b) 
Specials  also  called  Liens. 

Conventional  are  divided  into:  ist  {d)  Movable;  and  (b) 
Immovable.    2nd  (a)  General;  and  {p)  Special, 

»  Act  5  of  1861,  §  3.  »  Lutgen's  Hars   vs.    Trustees  and 

*  For  analogy  see  NautUvs,  Naudis      Curators  of  Lutgrn,  2  M.,  312 ;  4  Hoi. 
Trustee^  B.,  1809,  p.  166.  Con.  106  and  267 ;  Loenius,  33. 
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A.— Legal  or  Tacit  Hypothecs, 

These  take  place  by  operation  of  law,  and  may  be  not 
only  without  one's  knowledge  or  consent  but  even,  against 
one's  wish;  thus,  an  unborii  child  has  a  legal  or  tacit 
hypothec  on  the  estate  of  its  deceased  father  for  its  paternal 
inheritance. 

It  is  called  legal  because  it  takes  place  by  operation  of 
law  without  any  act,  or  agreement,  or  knowledge  of  any 
kind;  and  it  is  called  tacit  for  the  sanie  reasons,  and  also' 
because  it  may  be  against  one's  wish,  and  without  notice  of 
any  kind,  and  even  in-  favour  of  one's  unborn  children.  In 
ancient  times  the  word  "  legal"  was  more  generally  used,  while 
in  modern  times  the  term  tacit  is  more  frequently  used ;  but, 
as  a  matter  of  fact,  there  is  no  difference  between  the  two 
terms.  They  have  the  same  meaning  and  the  same  legal! 
consequences,  and  it  is  only  a  matter  of  custom  or  usage 
which  shall  be  used,  though  the  term  tacit  has  become  a 
more  popular  term  now-a-days. 

The  rule    in    legal    or    tacit,   as  well   as   conventional,^ 
hypothecs  is  Qtwd  qui  prior  est  tempore  in  pignore  potior  est . 
iure;   or,  more  briefly  in  later  days,  qui  prior  est  tempore, 
potior  est  jure.     Thus,  whether  the  order  herein  stated  is 
correct  or  not  (it  is  as  nearly  correct  as  possible),  this  rule, 
derived    from    the    Civil    law,    must    be    observed    in    the , 
application  of  each  case.^     To  this  general  rule,  however, 
there  are,  for  good  reasons,  certain  exceptions,  as  stated  below 
under  a,b,  and  c,  which  niust  always  take  precedence  of  all  ; 
other  hypothecs,  because  (i)  No  estate  can  be  interfered  Avith 
without  due  representatipn  and  administration.     (2)  It  is,  for 
sanitary  reasons,  to  the  interest  of  the  community  that  people 
should  be  buried;  and  (3)  A  person  should  not  be  deserted 
in  the  hour  of  death,  and,  therefore,  death-bed  expenses,  should  ' 
be  preferent.    Besides  these  three  exceptions,  which  must  take 
precedence   over  every  other   hypothec,  tacit   or   conventional,  ^ 
the  rest  all   fall   under  the  primary  rule  aboVe-mentioned, ' 
"  that  which  is  first  in  order  of  tiihe  is  first  i(i  law,"  6t  more*' 

.  *.  a  HpL  Qon.,  40.    .  * 

2  P 
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Pimply,  "  in  whichever  order  they  occur,  so  they  fank."    This 
doctrine  applies  not  only  to  tacit  or  conventional  hypothecs 
of  movables  or  immovables,  but  also  to  liens.     In  settling 
this  order,  it  may  be  necessary  to  find  out,  not  only  the  day 
or  the  hour  when   the  hypothec  took  place,  but  also  the 
very  minute,  for  it  is  the  rule  that  when  two  hypothecs  take 
place  on  the  same  day,  and  it  cannot  be  ascertained  which 
was  prior  in  foint  of  timey  they  rank  together ;  but  when  a 
question  arises  as  to  point  of  time,  the  very  minute,  or  point 
of  time,  must  be  ascertained^ ;  for  the  moment  the  hypothec 
has  'once  attached,  the  person  who  disputes  it  must  prove 
his  priority.     If,  then,  a  person's  hypothec  has  once  begfun, 
whether  tacitly  or  conventionally,  and  whether  specially  or 
generally,  he  is  preferent  to  a  later  claimant  who  has  no 
hypothec.    Though  a  prior  tacit  hypothec  is  preferent  to 
a  later  conventional  one,  and  a  later  special  conventional 
hypothec  is  preferent  to  a  prior  general  conventional  one, 
yet,  as  between  all  the  hypothecs  and  a  non-hypothec,  the 
latter  has  no  preference  whatever,  though  of  a  later  date. 
It  is  for  this  reason  that  a  judgment,  though  later  in  date 
to  any  and  every  hypothec,  creates  no  preference  over  any 
hypothec. 

The  following  legal  or  tacit  hypothecs  are  still  in  force  in 
this  Colony. 

a.  The  sequestration  and  administrative  costs:  because^ 
before  any  estate  can  be  intermeddled  with,  there  must  be 
some  person  placed  in  legal  possession  thereof,  whatever 
process  it  may  be  necessary  to  adopt,  and  the  estate  must  be 
legally  administered  before  there  can  be  any  distribution  of 
the  assets.  Therefore,  all  necessary  legal  charges  for  bringing 
the  estate  into  the  position  of  being  ready  for  distribution 
must  first  be  deducted.  As  to  what  are  the  necessary  legal 
charges  of  administrationi  depends  upon  whether  such 
charges  had  necessarily  to  be  incurred,  either  in  bringing  or 
defending  an  action,  or  doing  any  other  legal  act  to  protect 
the  interests  of  the  estate.  Thus,  the  necessary  costs  of  an 
action  after  the  sequestration,  not  before,  are  legitimate 
administrative  charges.      Otherwise,  judicial  costs  are  not 

'  Kerst€ia«ii,  Tit,  •^Hypotheelu'' 
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preferent,  except  sequestration  costs,  and  these  b^in  from  the 
moment  costs  have  to  be  incurred  to  issue  a  writ  of  execution, 
viu,  the  usual  item  at  the  outset,  ''Instructions  to  issue  a 
writ  of  execution/'  the  costs  on  the  said  writ,  and  the  costs 
for  placing  the  estate  under  sequestration :  if  the  sequestration 
be  voluntary,  these  costs  will  begin  with  the  making  up 
of  the  schedule  and  the  valuation  of  the  estate  and  the 
proceedings  therein ;  if  it  be  compulsory,  the  costs  will  be 
those  of  petition  and  affidavit  for  sequestration  and  the 
proceedings  therein.^  In  the  case  of  Van  der  Byl  vs. 
LangforSs  Trustees^  the  Court  held  that  the  costs  in 
establishing  a  proof  must  be  treated  as  part  of  the  costs 
of  administration,  and  therefore  provable  as  a  preferent  claim. 
Costs  of  the  voluntary  surrender  of  an  estate  are  preferent 
as  being  also  part  of  administrative  costs  ;  ^  and  so  also  are 
the  costs  of  a  trustee  or  executor,  and  the  attorney  can  claim 
such  costs  from  the  Sheriff  who  has  levied  them,^ 

b.  T/ie  necessary  suitable  and  reasonable  funeral  expenses.-^ 
These  must  be  according  to  the  social  position,  habits  and 
modes  of  life,  and  the  usual  or  average  pecuniary  means 
of  the  deceased.  They  must  not  be  lavish,  nor  must 
unnecessary  pomp  or  show  be  indulged  in,  but  the  proceedings 
must  be  plain,  simple,  and  without  ostentation,  and  under  all 
the  circumstances  suitable,  to  entitle  the  undertaker  to  a 
preference.  Under  the  term  "  general  expenses  "  are  meant 
only  necessary  expenses  to  burial  and  a  plain  coffin,  but  not 
a  tomb-stone  for  the  grave  of  the  deceased,  nor  mourning 
clothes  for  the  surviving  spouse  and  children.  These  necessary 
funeral  expenses  are  preferent  to  the  rent  of  a  landlord^  and  the 
other  necessary  "  death  debts "  {dood  schulden)  such  as  doctor* s, 
surgeon's,  or  chemist's  accounts.^  In  the  case  of  Wilson  and 
others  vs.  Bruton,  in  March,  1902  (not  reported),  the  Supreme 
Court  decided  that  mourning  clothes  to  a  widow  and  her 

»  S  22  IdsoL  Ord. }  Tifiu  vs.  £ii.         »  Du  Prm  vs.  TrusUe  Botes^  i  J., 
Franks,  B.,  1876,  p.  50;  3  Hoi.  Con.,      386. 

139  ;    3    Berg,    Adv.,    aoi  \    Ibid,  *  Thomas  vs.  Barker ^  2  M.,  321. 

4  €<».,  6.  •  I  Berg,  Ned.  Adv.,  223 ;   Tifin 

*  7  J.,  235.  vs.    Franks,    quoted   above;    Grotius 

2,  4S,  14;  Sdiorer,  §245;  Goren,  381. 
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daughter  cannot  be  charged  to  the  estate  of  the  decea!^ 
husband  and  father. 

c.  The  Physiciatis^  Surgeoris^  and  Chemists  Accounts^  but 
only  for  so  much  thereof  as  represents,  and  was  necessitated 
by,  the  last  illness,  of  which  the  insolvent  idled.  This  preferent 
tacit  hypothec  for  the  last  illness  was  established  on  the 
presumption  that  the  services  so  rendered  were  endeavours 
to  prolong,  if  not  to  save,  life,  and  also  that  people  who  are 
ill  should  not  be  abandoned  in  time  of  sickness  or  be 
neglected,  if  it  be  known  that  their  affairs  do  not  stand 
firmly.  This  point  was  decided  by  the  Supreme  Court  of 
Holland  on  2ist  May,  1612,  in  the  case  of  Dirk  Schout,  and 
has  ever  since,  in  that  and  in  this  country,  been  acted  upon. 
But  it  is  to  be  borne  in  mind  that  this  preference  is  only  if 
the  person  dies  insolvent^  or  if  his  estate,  after  his  death,  is 
surrendered  as  insolvent,  but  not  if  he  only  surrenders  his 
estate  as  insolvent,  and  is  tenacious  enough  of  life  not  to  die  ; 
and  the  preference,  in  the  case  of  death,  is  only  for  the  last 
illness  of  which  the  deceased  died.  If  there  is  a  whole  year's 
account  due  by  the  deceased,  but  he  died  from  a  cause  quite 
different  from  that  for  which  he  was  formerly  treated,  the 
preference  is  only  for  such  item,  or  items,  as  were  caused,  or 
incurred,  through  the  last  illness.  The  rest  of  the  account 
is  concurrent  As  to  these  items  of  the  three  gentlemen 
named,  that  are  preferent  on  death  ensuing,  they  also  follow 
the  rule  "  qui  prior  est  tempore,  potior  est  jure^^  and  not 
necessarily  the  total  accounts  of  each,  but  the  several  items 
as  they  were  from  time  to  time  incurred.  The  question  of 
the  hour,  yea,  even  of  the  minute,  as  to  whose  was  incurred 
first,  is  sometimes  of  importance  in  deciding  precedence,  as 
when  there  are  not  sufficient  assets  in  the  estate  to  pay  each 
one's  account  in  full.  For  instance,  if  the  physician  prescribes 
at  ten  o'clock,  and  the  apothecary  makes  up  his  prescription 
one  minute  later,  and  the  surgeon  performs  his  operation 
another  minute  later,  their  respective  charges  must  rank 
in  order  of  preference  as  their  work  was  done,  and  so  on 
throughout  the  whole  account  of  each  one  for  the  last  illnes& 
All  other  chaises  are  concurrent,  and  none  are  preferent  if  the 
party  does  not  die  insolvefit.    Of  course,  no  medical  man  or 
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chemist  wishes  his  patient  to  die  in  order  that  his  own 
account  may  be  preferent !  ^ 

d.  The  State,  on  the  property  of  those  who  have  had  any 
control  over,  or  receipt  of,  the  revenue  ;  for  instance,  all  those 
who  are  in  any  way  engaged  in  collecting  or  controlling 
revenue  due  to  the  State,  such  as  the  various  receivers  of 
revenue  from  customs  or  railways.  Civil  Commissioners,  the 
Vendors  of  Stamps,  Collectors  of  House  Duty,  the  Collectors 
of  Excise,  f>.,  Excise  Duty  due  by  a  distiller.  Though  the 
Government  may  take  security  from  its  officers,  this  does  not 
dispense  with  the  tacit  hypothec  upon  their  estates.  The 
Government  tacit  hypothec  dates  from  the  date  of  the 
Collector  of  Revenue's  appointment,^  or  from  the  date  of  the 
appointment  of  any  other  person,  no  matter  by  what  title  he 
may  be  known  or  called,  who  is  employed  in  the  collection 
or  administration  of  Government  revenues  or  funds,  and,  as 
we  have  made  no  change  in  the  law  on  the  subject;  this 
preference  still  lasts  for  a  third  of  a  century.' 

e.  The  Government  Quitrent. — This,  being  a  real  right  on 
the  landed  property,  is  preferent  to  all  other  claims  or 
hypothecs  on  the  land.  But  this  preference,  which  formerly 
held  good  for  a  third  of  a  century,  is  now  limited  with  us  to 
three  years/  Any  quitrent  due  for  more  than  three  years 
must  rank,  therefore,  concurrently.  Beyond  the  reduction 
from  a  third  of  a  century  to  three  years,  the  rest  of  the  law  of 
Holland  on  the  subject,  with  a  trifling  exception,  is  still  in 
force.* 

/.  Minors,  on  the  property  of  their  guardians  for  what  is 
due  to  them.    Formerly  this  preference  lasted  for  a  third  of 


>  Van  Alphen,  Vol.  I,  pp.  482  and 
485 ;  6  Hoi.  Con.,  p.  327 ;  Van  der 
Keessel,  418  and  452  ;  Schorer,  §  248 ; 
Ryneueld  ys.  Juritz^  2  M.,  318 ;  Re 
Est,  Wolf,  6  J.,  127 ;  Zutphen,  Prac., 
Tit  "Doodschuldcn,"  Nos.  i,  3,  and  7. 
[N.B. — This  last  work  gives  more 
references  on  the  subject  than  any 
other.] 

*  Berg,  Ned.  Adv.,  VoL  4,  Con. 
213. 

*  Placaat  1st  August,  1658 ;  2nd 
Feb.,  1679;  and  22nd  July,  1749; 
Loenius,    69  ;*  Grotius,    2,    48,    15  ; 


Triosurer^Gtmral  vs.  BasmatCs  Trus" 
Ues^  2  J.,  262 ;  Hunter's  Trustee  vs. 
Col.  Gov,,  4T.,  448  ;  Van  der  By  I  and 
Meyer  vs.  The  Sequestrator  and  the 
Attorney-General;  Croser  vs.  The  A- 
fuestrator  and  another;  Cloete  vs.  Col, 
Gov. ;  Re  IVoeke,  i  M.,  318,  330  and 
554;    Chase  vs.    du    Toifs    Trustees, 

3  S.,  78. 

M  2  of  Act  52  of  x86i. 
*  Ord.  9  of  1844 ;  and  the  Colonial 
Government  vs.  Fryer  and  Huysaman, 

4  J..  3*3. 
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a  century,  but  is  now  reduced  by  us  to  three  years  from  the 
date  on  which  the  minors  attain  their  majority ;  but  if  a 
minor  is  absent  from  the  Colony  at  the  time  he  becomes  of 
age,  he  is  entitled  to  three  years  from  the  day  of  his  return 
to  the  Colony.  But  in  no  case  is  he  entitled  to  more  than 
five  years  from  the  day  of  his  majority.^  Of  course,  as  long 
as  the  minor  is  not  of  age,  he  has  his  hypothec  on  the  estate 
of  his  guardian  from  the  moment  of  the  latter's  appointment 
by  the  Master.  Such  hypothecs  have  the  same  effect  as  a 
special  h3rpothec,  and  have  their  preference  before  all  bonds 
of  a  later  date,  except  **  kusting  brieven."  This  hypothec  is 
also  on  the  estate  of  a  minor's  surviving  parent,  and  even  of 
a  stepfather  or  a  stepmother,  when  he  or  she  has  been 
married  in  community  of  property  ;  and  also  in  respect  of  a 
fidei  commissary  inheritance.  The  legal  hypothec  of  a  minor 
is  not  lost  by  his  death,  but  passes  on  to  his  heirs ;  and 
minors,  bom  and  domiciled  abroad,  have  the  same  right  as 
Colonial  minors  on  the  Colonial  estates  of  their  guardians 
resident  in  the  Colony.^  But  if  children  who  are  of  age 
deliberately  take  a  bond  for  their  portions,  or  any  other 
security,  or  make  any  other  arrangement,  they  must  be  pre- 
sumed to  have  waived  their  hypothec,  and  thereby  to  have 
novated  their  claim,  and  thus  forfeit  the  benefit  of  their  tacit 
hypothec' 

^.  Insane  persons,  prodigals^  and  interdicted  persons,  on  the 
estates  of  their  curators,  for  debts  due  by  them  in  their 
capacity.  Formerly  this  was  also  for  a  third  of  a  century, 
but  is  now  reduced  to  three  years  from  the  date  they  ceased 
to  be  under  curatorship,  if  in  the  Colony  ;  and  if  absent,  then 
from  the  day  of  return  to  the  Colony,  but  in  no  case  to  exceed 
5  years.* 

*  §  3  of  Act  5  of  1861.  6  Ibid,    168  ;  Iliddingh  ys.  Rauhaix, 

*  2  Menz.,  353  ;  Executors  of  Van  B.  for  1878,  36  ;  Oostht^senvs.  Moffat, 
der  Poet  vs.  Marais  and  others,  Ibid,  5  J.,  3x9 ;  Ifutt  vs.  Mc Master,  i  R., 
360 ;  2  Hoi.  Con.,  40 ;  Grotius,  2,  48,  401  ;  Act  5  of  1861,  Sub-Section 
16;  Van  der  Keessel,  421  and  422;  3  to  §  8;  Jennings  vs.  Van  Wyk, 
Schrassert's  Cons.,  Vol.  2,  Con.  87;  7  J.,  228;  3  Berg,  Ned.  Adv.,  164, 
Schorer,  §§1247  and  264;  Placaat  165,  and  240;  I  Ibid,  218;  Sande, 
9th  August,  1780,  Vol  9,  p.  554;  Re  3,  12,  2 ;  Van  Leeuwen,  4,  13,  11. 
Liescking,  2  M.,  329  ;  Re  JBarr/s  •  4  Hoi.  Con.,  106  and  267 ;  Loenius, 
Tyustee,  3  J.,  249 ;  i  HoL  Con.,  140,  33. 

227,  and  300;  3  Ibid,  49,  174,  and         *  §3  of  Act  Sof  i86x« 
299 ;  4  Ibid,  199  to  203 ;  5  Ibid,  133 ; 
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h.  The  Lessors  of  houses  or  lands^  on  all  movable  property 
brought  therein  or  thereon,  by  the  lessee,  or  by  any  other 
owner  for  his  (the  lessee's)  use,  and  on  all  the  fruits  which 
grow  upon  the  land.    This  hypothec  was  also  for  a  third  of  a 
centuiy,  but  cannot  now  be  claimed  preferently  for  any  sum 
greater  than  one  whole  year's  rent    The  rest  of  the  rent  due 
is  concurrent^    Beyond  the  alteration  of  the  duration  here 
mentioned  of  the  preference,  the  rest  of  the  doctrine  of  the 
rights  of  the  landlord  to  all  things  brought,  invecta  et  illata, 
for  use  on  the  premises,  is  still  in  full  force.'    Thus,  for 
instance,   the  landlord's  tacit  hypothec  has  effect  on  the 
separate    property   of   the    wife    married    by  ante-nuptial 
contract,  who  has  brought  such  property  into  a  house  rented 
by  her  husband,  and  in  which  they  have  resided'  *  So,  too, 
the  goods  of  a  third  person,  if  brought  on  the  premises  with 
his  consent  for  the  use  of  the  tenant,  and  for  other  than 
merely  temporary  purposes,  are  subject  to  the  landlord's 
preferent  claim ;  but  if  they  are  there  for  only  temporary 
purposes,  such  as  the  hire  of  a  piano  at  a  monthly  rental,  and 
which  the  landlord  cannot  infer  that  they  belonged  to  the 
tenant,  the  hypothec  does  not  attach.^    As  a  rule,  the  goods 
of  a  third  person  are  not  subject  to  the  lien  without  the 
consent  of  the  owner,  but  this  consent  may  be  implied  from 
the  conduct  of  the  owner   in    leaving   the  goods  in  the 
possession  of  the  tenant  under  such  circumstances  as  would 
necessarily  lead  the  landlord  to  believe    that    the    goods 
belonged  to  the  tenant^     So,  also,  a    lodger's    furniture, 
brought  into  the  house  with  the  object  of  remaining  per- 
manently there,  has  been  seized  by  the  landlord  for  rent,  and 
held  good  ;*  and  the  hypothec  extends  also  over  a  stranger's 
furniture  left  for  the  tenant's  permanent  use.^    The  landlord's 
hypothec  exists  upon  the  tenant's  goods  so  long  only  as  they 
remain  on  the  premises,®  and  ceases  with  their  removal ;  ®  but, 

>  §5  of  said  Act.  •  Ibid. 

'  Van  d«r  Keessel,  423  and  428;  '  Ulrkh  ts.  UlricfCs  TrusteeSy  2  J., 

Regts.,    Obs.    I,    Obs.   72;   Grotius,  319. 

2,   48,    17 ;    Schorer,  §  249 ;  5  Hoi.  ^  Ckohvich  and  Simpkins  vs.  Penny ^ 

Con.,  52  and  53  ;  Goodall  vs.  Flower^  5  E.D.C.,  27a 

I  J.,  143.  *  Domisse  vs.  TTkeart,  4  J.,  92. 

•  Crowley  vs.   Dominy,    B.,   1878,  •  -fiw^  vs.  CA»^,  3  J.,  139;  Wcarreti 
p.  205.  vs.  Clements^  i  C.T.,  287 ;  Greeff  vs. 

*  Lwsarus  vs.  Dose,  3  J.,  42.  Pretorius,  5  C.T.  132. 
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of  course,  they  may  be  interdicted  from  being  removed  ;  and 
may  be  arrested  also,  by  order  of  a  Judge,  on  their  wa/ 
during  removal  and  before  they  have  reached  their  place  of 
destination.^ .  A  landlord  has  no  tacit  hypothec  on  the 
goods  of  a  bond  fide  sub-tenant,  beyond  the  amount  due  for 
rent  by  the  sub-tenant  to  the  tenant :  in  other  words,  the  land- 
lord has  a  preferent  claim  only  for  the  amount  of  rent  owing 
by  the  sub-tenant  to  the  tenant^  The  landlord's  hypothec 
is  also  on  the  fixtures  as  well  as  on  the  stock.^  Though,  as 
stated,  the  rent  is  preferent  now  for  twelve  months  only,  yet 
the  rent  which  accrues  from  the  day  of  sequestration  must  be 
treated  as  part  of  administrative  costs,  and  will  be  preferent 
like  other  preferent  claims  on  the  estate.  But  a  person  who 
has^let  his  house  for  prostitution,  or  other  immoral  or  illegal 
purposes,  is  neither  preferent  nor  concurrent,  and  cannot 
even  sue  for  the  rent,  inasmuch  as  such  rent  is  contra  bonos 
mores, 

i.  The  Master  of  a  ship,  on  the  ship  and  cargo  for  his 
freight. — The  Act  of  1861  did  not  alter  this,  and  we  have 
therefore  still  the  law  of  Holland  in  force  as  to  the  right  of 
retention  for  freight  The  alteration  made  by  the  Act 
applies  not  to  freight,  but  to  repairs  and  building  of  ships 
out  of  the  possession  of  the  builder ;  but,  while  he  has 
possession,  he  has  still  the  right  of  retention.  This  altera* 
tion  applies  also  to  persons  in  this  Colony  supplying  tackle, 
apparel,  furniture,  or  stores  to  ships  owned  by  persons  in 
this  Colony.*  The  preference  for  freight  is  founded  upon  the 
doctrine  of  the/wj  retentionis ;  but,  of  course,  this  preference 
is  lost  in  respect  to  the  cargo,  or  to  so  much  thereof  as  may 
have  been  delivered,  from  the  moment  that  delivery  has  been 
made.  But,  so  long  as  the  shipper,  or  some  one  on  his 
behalf,  has  retention,  the  preference  continues  for  an  unlimited 
period,  and  he  may  retain  the  goods  till  he  is  paid,  unless 
there  is  at  any  time  proof  of  waiver.* 
•      y.  The  Merchant,  on  the  ship  belonging  to  the  master,  for 

*  Board  of  Executors  vs.  Stigling,  *  Sub-sects.  5  and  8  to  §  8. 

B.    for    1868,    p.    25,   and   see  also         *  I  Berg,  Adv.,  Con.  loi ;  4  Ibid, 

Chapter  *^  Arrests  J*  Con.  208  ;  Schorer,  §  243  ;  Anderson 

'  Smith  vs.  DierkSf  3  J.,  142.  6^  Co,  vs.  Laurenberg,  I  R.,  145  ;  and 

•  Gpodall  vs.  Flqwett  I  J,,  143*  Denyssen  vs.  M^Fie^  3  S.,  334. 
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compensation  for  his  goods  •  sold  in  case  of  need  by  the 
master.  This  is  still  in  force,  and  is  derived  from  the  law  of 
Holland,  and  lasts  for  a  third  of  ^  century.^ 

k.  A  Factor  or  Cammissum  Agent,  on  the  goods  sent  him 
on  commission  for  advances  made  on  those  goods  by  him  to 
the  owner.  This  is  also  still  in  force,  and  lasts  for  a  third  of 
a  century.^  Also,  an  agent  for  the  landing  and  sale  of  goods 
has  a  lien  or  tacit  mortgage  upon  goods  for  the  amount  of  his 
reasonable  expenses  incurred  in  the  landing  and  sale  of  the 
goods  ;  and  he  may  therefore  retain  them  until  he  is  paid.^ 

/.  A  married  woman,  married  out  of  community  of  goods, 
on  the  property  of  her  husband,  for  restitution  of  the  property 
brought  by  her  at  the  time  of,  or  acquired  during,  marriage 
from  any  other  source  than  her  husband.  This  is  also 
unaffected  by  the  Act  of  1861,  and  b  still  in  force,  and  lasts 
for  a  third  of  a  century.*  But  it  is  to  be  observed  that  this 
hypothec  of  the  wife  on  the  husband's  estate  is  only  when  he 
retains  the  administration  of  her  estate,  and  not  when  he  has 
been  excluded  from  it  either  by  direct  words  or  by  a  general 
expression  retaining  the  control  of  her  own  property ;  or 
where,  by  operation  of  law,  such  as  in  the  case  of  the  clan^ 
destine  marriage  of  the  minor,  the  marital  power  is  excluded. 
Therefore,  for  money  lent  by  a  wife  to  her  husband,  she  has 
no  tacit  hypothec  on  the  estate.^  And  if  she  wishes  to  have  a 
preference,  she  should  obtain  a  bond  securing  the  money  in 
the  usual  way.  Of  course,  this  does  not  affect  the  question 
of  the  preference  of  the  wife,  in  certain  cases,  under  her  a^nte- 
nuptial  contract* 

m.  Legatees,  for  their  l^acies  or  bequests  on  the  property 
left  by  the  deceased.  This  preference  was  formerly  also  for 
a  third  of  a  century,  but  is,  by  the  Act  of  1861,  limited  to 
twelve  months  from  the  day  on  which  the  legacies  became 
due  or  demandable :  but,  in  the  case  of  a  minor  or  one  under 

'  Van  der  Linden,  Bk.  I,  Chap.  12,      2  Berg,  90  and  213 ;  3  Ibid,  75  and 
f  12.  76  ;  4  Ibid,  240 ;  Sande,  2,  2,  8 ;  and 

*  Ibid ;   and   Denyssm  vs.  McFie,      Ibid,  3,  12,  3. 

3  S.,  334.  .   •  RuperiPs  Trustee  vs.  Ruperti\  and 

*  IValker  vi.  Durant  &*  Co.  and      Masterfs    Trustee  vs.  Mastert,  4  J.» 
Fraur,  2  T.,  361.  22  and  35. 

^  2  Hoi.  Con.,  79  and  96 ;  4  Ibid,  '  Re  Fatersau,  B.  for  186S,  pp.  6S 

Con.,    2665   I    Berg,    169   to    17S;      to^Sand  143  ;  apd  7  P.C,  N.S.,  133, 
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a  curator,  or  one  absent  from  the  Colony,  such  legatee  shall 
be  entitled  to  his  preference  for  twelve  months  from  the  time 
when  such  disability  ceases :  but  in  no  case  shall  the  prefer- 
ence subsist  for  a  longer  period  than  five  years,  unless  in  the 
case  of  a  minor,  who  shall  have  a  further  period  of  three  years 
after  attaining  his  majority.^ 

«.  Attorneys^  Notaries  and  Conveyancers  have  a  lien  or 
hypothec  for  their  costs  and  charges  for  any  specific  work 
done  in^  or  on,  the  preparation  of  any  document  or  deed;  and 
also,  if,  in  order  to  effect  a  transfer,  they  hold  a  preferent  lien 
on  all  such  papers.  But,  though  they  have  the  right  of 
retention  of  such  documents  as  against  all  the  world  till  the 
payment  of  their  lien,  they  must  give  them  up  to  the  trustee 
of  the  client's  insolvent  estate  for  realisation  and  administra- 
tion ;  but  in  doing  so  they  should  at  the  same  time  intimate 
that  they  retain  their  Hen.^  But  (though  where  an  attorney 
has  prepared  the  title-deeds,  he  would  have  his  tacit  hypothe- 
cation in  respect  of  his  charges  thereon)  he  has  no  lien  on 
them  merely  because  they  were  handed  over  to  him  for  the 
purpose  of  passing  a  mortgage  bond.  He  could  refuse  to 
give  up  the  mortgage  bond  to  his  client  till  his  charges  for 
preparing  it  are  paid,  but  he  could  not  refuse  the  client  the 
transfer  upon  which  the  bond  was  passed.  To  the  trustee  of 
an  insolvent  estate  he  is  bound  to  give  up  both,  but  retains 
his  lien  if  he  notifies  it ;  if  he  parts  with  the  deed  without 
such  notification,  then  he  is  presumed  to  have  tacitly  waived 
his  lien.* 

0.  Just  as  a  lawyer  has  his  lien  for  his  work  done  on  any 
particular  document,  and  the/wj  retentionis  till  he  is  paid, 
so  also  have  the  following  parties  ;  and  they,  like  the  lawyers, 
in  case  of  insolvency,  give  up  the  subject-matter  of  the  lien 
to  the  trustee  of  their  debtor,  to  be  realised,  but  retain  their 
lien,  and  they  must  make  their  proof  of  debt  in  the  same 
form  as  the  lawyer. 

^  §  4  of  Act  5  of  i86i.  *  See   also    HudsofCs   Trustees  vs. 

•  Kdlai^s    Trustee   vs.    Edtneades;  Wiley ^    4    E.D.C.    299 ;    Qtteenstcwn 

Trustees  Tritch  vs.  Berrange  <&»  Son,  Assurance  Co,  vs.  WooePs  Trustee  and 

3  J.,  25  and  217 1  Jewell  6*  Ruiter  others^  $  J.,  327  j  §§  27,  30,  and  48  of 

vs.  Hazelly  7  C.T.  23 ;  Ibid,  14  S.C.  the     Insolvent    Old.,    and    Chapter 

16 ;  G.P.B.,  Vol.  2,  p.  722,  Art  80,  **  Proofs  ofDdft.^ 
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A  watchmaker,  for  his  repairs  to  a  watch. 

A  wagonmaker  or  coachbuilder,  for  repairs  to  a  vehicle. 

An  liotel  or  a  boarding-house  keeper  may  retain  the  goods 
of  a  lodger  till  his  account  for  board  and  lodging  is  paid. 

A  livery-stable  keeper  may  retain  a  horse  till  his  account 
for  livery  and  bait  is  paid,  and  may  also  retain  the  saddle  and 
harness  tjll  his  account  for  their  cleaning  is  paid. 

A  laundress  may  retain  the  clothes  she  has  washed  till  her 
account  for  their  washing  (not  for  any  clothes  already  delivered) 
is  paid. 

A  tailor  may  retain  clothes  he  has  repaired  till  he  is 
paid. 

A  dyer  may  retain  the  clothes  he  has  cleaned,  scoured^  and 
dyed  till  he  is  paid. 

So  may  the  cobbler,  the  saddler,  the  upholsterer,  the  black- 
smith, the  farrier,  and  everybody  else,  retain  a  lien  upon  the 
goods  or  things  upon  which  he  has  expended  his  work  and 
labour.  But  the  moment  he  parts  with  the  thing  without  an 
intimation  of  his  lien  he  loses  the  lien,  and  the  lien  when  once 
lost  does  not  revive,  though  the  thing  may  come  into  his 
possession  again.^  Certain  exceptions,  however,  to  this  rule 
will  be  found  further  on. 

/.  He  who  has  lent  money  (though  he  be  not  the  under- 
taker) for  necessary  funeral  expenses  has  preference  for  that 
money.  Some  writers  dispute  this,  but  the  majority  of  modem 
writers  are  in  favour  of  this  preference.* 

The  following  hypothecs  mentioned  by  Van  der  Linden^ 
were  never,  and  are  not  now,  in  force  in  this  Colony,  because 
they  were  created  for  purely  local  taxation  purposes  in 
Holland  :  The  Dike  Board,  or  Reeve,  for  the  expenses  of  the 
dikes,  dams,  mills,  sluices,  reservoirs. 

The  following  tacit  hypothecs,  derived  from  the  law  of 
Holland,  were  formerly  in  force  here  also,  but  are  now 
repealed  by  Act  5  of  186 1 : — 

To  masons,  carpenters,  labourers,  servants,  bleachers  of 
linen,  or  washerwomen.* 

'  See  also  Schorer,  §  254.  der  Keessel,  418  and  452. 

•  Zutphen'sPrac,  Tit.  "Doodschul-  •  I,  Chap.  12. 

den,"  n.  7  ;  Kersteman's  Woordenboek,  ^  See  also  Clark  vs.  Dmi^,  4  E.D.C, 

Tit  "  Hypotheck,"  p.  259 ;  and  Van  300. 
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The  towns,  villages,  or  municipalities,  on  the  property  of 
their  tax-collectors,  or  administrators  of  their  revenues. 

The  Churches,  on  the  property  of  the  administrators  of 
the  Church  property ;  such  as  the  Kassier  Diakens  of  the 
D.  R«  Church,  or  the  treasurers  of  other  churches. 

All  public  bodies  and  institutions,  for  the  revenue  not 
accounted  for  by  their  officers. 

The  Government  hypothec  on  the  estates  of  auctioneers, 
and  deputy  post-masters  and  contractors. 

The  hypothecs  of  minors  on  the  estates  of  their  pro-tutors 
of  assumed  tutors  and^of  agents.^ 

For  the  building  and  repairing  of  ships  and  houses ;  or 
for  money  lent  for  the  repairs  of  houses. 

For  supplies  of  ships  owned  by  persons  in  this  Colony, 
with  tackle,  apparel,  furniture,  or  stores. 

The  tacit  hypothec  of  landed  property  bond  fide  sold  for 
valuable  consideration  to  any  other  person  than  the  mort-^ 
gagee.* 

The  following  had,  and  still  create,  no  lien,  and  are  not 
preferent : 

a.  Mourning  clothes  for  surviving  spouse  or  children.^ 

b.  Judicial  costs,  other  than  sequestration  and  administra* 
tive  costs. 

c.  Doctor  s^  or  Surgeon's,  or  Apothecary's  general  account, 
except  for  last  illness  which  caused  death. 

d.  The  State  for  anything  else  due  to  it  than  the  collection 
of  the  revenue. 

e.  Fines  and  penalties  levied  in  favour  of  the  State.^ 
/.  Divisional  Council  Taxes. 

g.  An  Agistor,  for  s^istment.*  If  I  understand  this  judg* 
ment  rightly,  then,  with  all  due  respect,  I  do  not  see  upon 
what  ground  the  Court  held  that  an  agistor  has  no  lien. 
It  is  so  by  the  English  law,  but  the  principles  of  our  law 
of  the  doctrine  of  the  right  of  retention  are  against  this 
decision. 

h.  An  Accountant,  for  the  statement    of   his  accounts, 

'  Sec  also  ^^  Barr^s  Trustee,  3  J.,  *  Grotius,  2,  48,   15  ;  Regts.  OU., 

249.  p.  2;  Obs.,  61;  3  Hoi.  Cons.,  166; 

.  "^  §  9  of  the  said  Act.  and  4  Ibid,  135. 

'  Corcn,  Dec.  38,  *  Afpmsem  vs.  Mosteri^  i  J.,  185. 
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because  the  statement  itself,  and  not  the  books,  is  that  upon 
which  his  work  is  done.^ 

I.  An  Auctioneer  has  no  hypothec  on  the  proceeds  of  a 
sale  held  by  him.  He  can  be  compelled  by  the  trustee  to 
render  an  account  of  the  sale,  and  to  pay  over  the  sums 
received.  Of  course,  as  between  the  auctioneer  and  the 
insolvent,  in  regard  to  any  sale  held  before  insolvency,  the 
Court  must  deal  with  it  as  with  every  other  transaction  of 
the  insolvent ;  and  if  it  can  be  proved  that  a  sale  was  held 
with  the  intention  of  preferring  the  auctioneer,  it  would  be 
treated  like  every  other  undue  preference. 

j.  Arrests. 

k.  Judgments. 

/.  Writs  of  execution. 

m.  Attachments. 

But  as  to  attachments  by  virtue  of  a  writ  of  execution^ 
there  is  a  slight  qualification  to  be  made,  so  long  as  there 
is  no  insolvency  intervening  before  the  proceeds  of  the 
sale  are  paid  over  to  the  creditor.  As  this  question  is 
of  frequent  occurrence,  I  will  give  the  latest  decisions  more 
fully. 

By  the  Roman  law  the  claim  of  a  judgment  creditor  was 
postponed  to  that  of  the  mortgagee,  whether  general  or 
special,  when  rights  had  previously  vested,  and  no  distinction 
was  made  as  to  movables  or  immovables.  But  the  Dutch 
law  changed  this,  and  the  Dutch  Courts  held  that  movable 
property  upon  alienation  by  the  debtor  and  delivery  to  the 
alienee,  became  freed  from  the  burden  of  hypothecation,  on 
the  ground  of  the  rule  **  MoHlid  nan  Itabent  sequelam^  But,  so 
long  as  there  is  no  alienation  by  the  debtor,  the  hypothec 
attaches ;  but  not,  as  will  appear  later  on,  as  against  an 
execution  creditor.  It  is  for  this  reason  that,  to  make  an 
hypothec  or  pl^ge  of  movable  goodsy  there  should  be  delivery 
to  the  creditor.  And  by  the  Flacaat  of  the  1st  of  April,  1 580,* 
it  was  further  enacted  "that  the  hypothec  took  effect  only 
over  the  goods  under  the  jurisdiction  of  the  Court  where  the 

*  Spangenber^s  Trustee  vs.  Caunns,  '  Placaat   Boek,  Vol.    I.,  p.   338, 

2  M.,  343 ;  Trustee  Walker  vs.  Jones      §  35^  sometimes  caUed  Um  **  Political 
<&*  O.,  a  J.,  354.  Ortlmance," 
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property  is  situate,  and  not  on  goods  outside  the  jurisdiction.'* 
Therefore,  a  judgment,  or  ^^  pignus  jtidiciale,  is  no  mortgage 
at  all,  and  it  gives  one  creditor  no  preference  over  the  other, 
nor  can  a  judgment  defeat  the  rights  of  a  general  mortgagee 
over  the  debtor's  lands,  nor  over  the  movables.  Prim&facie^ 
therefore,  a  mortgagee  has  a  right  of  preference  over  a  person 
whose  claim  attaches  subsequently,  and  it  rests  with  the 
judgment  creditor  to  prove  by  authority  his  right  to  a 
preference  if  he  seeks  to  establish  it.^  But,  though  a 
judgment  creditor  gets  no  preference  of  any  kind  by  virtue 
of  his  judgment  per  se,  yet,  when  he  proceeds  to  execution 
and  attachment,  and  sells  by  virtue  of  the  attachment,  he 
would  be  preferent,  on  the  proceeds  of  the  sale,  to  a  prior 
general  mortgagee  or  pledgee  of  movables  unaccompanied  by 
delivery.  But  this  applies  only  as  between  the  execution 
creditor  and  the  general  mortgagee  of  movables  not  delivered, 
not  as  to  other  creditors,  nor  as  to  pledges  duly  delivered. 
In  the  case  of  Cloete  vs.  Colonial  Government,^  the  Supreme 
Court  decided  '^that  a  pledge  of  movables  completed  by 
tradition  is  preferent  to  a  prior  tacit  legal  general  hypothec." 
In  the  case  of  Hare  vs.  Trustee  of  Heath,  which  should  be 
constantly  borne  in  mind,*  the  Court  also  decided  "that  a 
prior  general  hypothec  was  preferent  to  a  subsequent  special 
hypothec  of  movables,  not  followed  with  possession."  And 
the  Chief  Justice  further  said,  as  follows  : — 

"  The  mortgagee ....  in  whose  favour  a  notarial  bond  had  been 
passed,  but  without  delivery,  had  no  greater  security  than  was  afforded 
by  the  personal  honesty  of  the  debtor.  He  took  his  mortgage  subject  to 
aU  prior  special  or  general  hypothecations  affecting  the  property,  and  if 
the  debtor  chose  afterwards  to  alienate  the  property,  or  even  if  the  pro- 
perty were  judicially  attached  at  the  suit  of  another  creditor,  the  mortgagee 
(or  pledgee)  lost  his  right  of  preference  pro  ianto.  But,  so  far  as  the 
concurrent  creditors  were  concerned,  he  might,  in  a  concursus  creditorum, 
claim  a  preference  to  the  extent  of  the  value  of  the  mortgaged  articles  in 
the  possession  of  the  debtor  or  his  trustee  in  insolvency.^'  ^ 

*  Grotius,  2,  48,  9,  and  36 ;  Van         »  I  M.  554. 
der  Keessel,  438;  Neostadius,  Dec.  35  ;         '  3  !•»  i^* 
Schorer,  by    Maasdorp,   §§  248   and  ^  See  also  JCeams  and  others  vs. 


263 ;  Voe^  2^  I,  §§  14-16,  and  20,       Cole,  3  C.T.,  82  and  10  J.,  63 ;  and 
4, 28 ;  2  I    ~ 
Con.,  114 
22,  n.  67. 


4, 28 ;  2  Hoi.  Con.,  11  and  40 ;  3  Hoi.      Hofmeyer  vs.  Gmtt,  3  C.T.,  98 ;  and 
Con.,  114  and  174  ;  Wassenaar,  Chap.       xo  J.,  115. 
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In  the  case  tA  Mangold  Brothers  vs.  Eskell^  the  Chief  Justice 
said : — 

"  The  attachment .  •  .  .  aftef  judgment  gave  the  plaintiff  a  pigniis 
jndicidle — ?l  judicial  lien — upon  the  goods  so  attached  which  has  pre- 
ference over  all  prior  mortgages  which  had  not  been  completed  by 
delivery.  •  •  •  Whatever  value  the  law  may  attach  to  a  mortgage  of 
movables  without  delivery  •  •  •  .  it  is  clear  that  such  a  mortgage  is  in  no 
better  position  than  a  tacit  general  hypothec,  and  that  any  advantage  it 
may  give  the  mortgagee  is  defeated  by  a  judicial  attachment  at  the  suit 
of  a  bond  fide  creditor.  «  •  •  When  the  debtor  becomes  insolvent  before 
the  money  realised  by  the  sale  of  the  goods  taken  in  execution  is  paid  to 
the  creditor,  his  preference  ceases,  except  for  his  costs  in  execution,  but 
this  result  takes  place  by  virtue  of  a  provision  of  the  Statute  Law 
(Ord.  6  of  1843, 1  22).» 

But  movable  property  delivered  to  a  mortgagee  after  judg- 
ment, but  before  execution,  of  an  unsecured  creditor  cannot 
be  seized  in  execution  of  that  judgment^  Nor  has  an 
execution  creditor  a  preference  on  a  bond  fide  pledge  duly 
delivered  to  another  before  an  attachment  is  made,  though 
such  pledge  has  not  been  registered.^  Following  out  the. 
same  principles  in  some  of  the  cases  above  instanced,  the 
Supreme  Court,  in  the  case  of  Giwst  vs,  Le  Rou^s  Trustee^ 
reiterated  the  former  doctrines  as  to  the  preference  of  a  prior 
general  hypothec  over  a  later  special  hypothec  unaccompanied 
by  delivery ;  but  as  in  this  case  there  was  a  temporary 
delivery,  and  the  goods  afterwards  were  returned  to  the 
pledgee,  the  Chief  Justice  added : — 

^  In  cases  of  this  kind  we  must  look  at  the  real  substance  of  the 
transactions,  and  not  at  the  fictitious  forms  which  the  parties  have 
adopted  for  certain  purposes."' 

H.  A  purchase  and  sale  of  movables  or  immovables  and 
the  payment  thereof,  but  without  obtaining  delivery,  create 


^  3  Jm  48. 

»  HauptY.  Ifantodk^  1  M.,  34?, 
*  Van  de  VeMci^  vs.  Moss  <^  WAb^ 
4  E.D.C.,  i28 ;  Payne  vs.  Yates^  9  t., 
494 ;  Hofmever  vs.  GmSy  3  C.T.,  Qo ; 
Stratfcrii  Trustee  vs.  The  JL  and  S, 
A.  Bank^  3  £.D«C.,  439;  Louw  vs. 
Andrewi^  t4  S.C.|  27. 

'  For  ftirther  references  see  Seqites* 
fraUfr  vsi  Thomson  and  another^  i  M.^ 


47Q;  Blanekenberg  vs.  Guardians  of 
Lund,  Ibid.,  483  ;  Scheuble  vs.  Van  der 
Berg  and  another j  Ibid.,  537;  Cloeie 
vs.  Colonial  Gtfoemment,  Ibid.,  554; 
Louw  vs.  Andrews^  7  C.T.,  40;  Van 
der  Keessel's  *'Dictata  ad  Grotiuiiiy''  3, 
8,  I,  and  his  Thais,  536;  and  as  to 
the  English  and  Scotch  Laws,  see 
House  of  iKHxb   Reports,  72  L.T.9 

p.  93- 
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no  tacit  hypothec  so  as  to  entitle  the  purchaser  to  the  thing:^ 
or  land  bought  from  the  seller  in  case  of  the  latter's  insolvency, 
nor  to  a  preference  on  the  assets  of  the  insolvent  estate  for 
the  purchase  money  paid.    So  long  as  the  seller  is  not  in- 
solvent he  can  be  sued  to  make  delivery,  but  where  no 
delivery  has  been  made,  inasmuch  as  the  dominiunt  or  ih^Jus 
in  re  in  the  land  or  goods  sold  is  still  in  the  seller,  this  right 
passes  to  his  trustee  on  insolvency,  and  the  purchaser  can 
only  prove  on  the  estate  as  a  concurrent  creditor  for  the 
purchase  price  paid.     In   many  instances  this  has  worked 
great  hardship,  but  the  purchaser  has  it  in  his  power  to  refuse 
payment  till  delivery  is  made.     If  then,  in  good  faith  or  by 
agreement,  he  pays  without  delivery,  he  has  only  himself  to 
blame  if  he  cannot  claim  what  he  has  bought,  owing  to  the 
seller's  subsequent  insolvency.    The  delivery  of  goods  may 
be  symbolical,  but  the  delivery  of  landed  property  can  be 
done  only  by  passing  transfer  thereof  in  the  Deeds  Registry 
Office.    But  when  a  thing  is  bought,  whether  movable  or 
immovable,  from  a  person  v/ho  himself  had  never  received 
delivery  then,  on  his  insolvency,  whether  it  was  paid  for  or 
not,  his  trustee  would  be  bound  to  procure  it  and  make 
delivery  thereof  to  the  purchaser,* 

Leases  and  Servitudes. 

A  lease  is  not  a  movable,  nor  is  it  an  immovable.  It 
is  a  special  right,  and  cannot  be  made  to  the  detriment  of  a 
prior  hypothec,  whether  tacit  or  conventional.  It  is  for  this 
reason  that,  when  a  lease  is  made  subsequent  to  the  hypothec, 
the  property  in  insolvency  must  first  be  put  up  for  sale 
subject  to  the  lease,  and  if  it  does  not  cover  the  hypothec  it' 
must  be  put  up  for  sale,  and  sold  without  the  lease.  But,  if 
the  lease  was  on  the  property  before  the  hypothecs,  the 
property  must  be  sold  subject  to  the  lease.  The  insolvency 
of  the  lessee  cancels  the  lease  so  far  as  he  is  concerned,  but 
his  trustee  may  take  it  over  if  he  pleases;*  but  though  a 

.  ^  Harrii  Trusteevs,  Buissinni;  Van      Trustee^   I   A.,   322 ;  and   Goosm  vs. 
Aardt  vs.  Hartley^ 9  Trustee^  2  M,  105       GoosaCs  Trustte^  Ibid,  414* 
•nd  13s  ;  Preston  6*  Dixon  vs.  Biden^s        . "  §  104,  Insol.  Ord, 
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leaS6  is  cancelled  by  the  insolvency  of  the  lessee,  the  sureties 
are  still  liable  for  the  future  rent.^  The  insolvency  of  the 
lessor,  however,  does  not  cancel  the  lease,  which  can  still  be 
enforced  by  the  lessee.  The  arrear  rent  till  the  sale  must  be 
paid  to  the  trustee,  and  the  future  rent,  from  the  moment  of 
sale,  must  be  paid  to  the  purchaser,  unless  the  conditions  of 
sale  vary  this,  or  the  parties  specifically  agree  to  the  contrary. 
A  lease  made  in  fraud  of  creditors  is  void  ab  initio;  and  a 
lease  made  absurdly  low  in  rent  may  be  set  aside,  or  the 
rent  be  increased,  if  there  is  reasonable  evidence  of  collusion. 
A  lease  of  landed  property  for  25  years  and  upwards  must  be 
registered  with  the  transfer  of  the  property,  to  be  effectual. 
Town  lands  can  be  sublet  without  the  consent  of  the  lessor, 
but  not  country  property,  except  where  there  is  a  written 
contract  to  the  contrary.^ 

An  agreement  purporting  to  be  a  lease  of  the  stock  by  A 
to  T,  where  the  identical  stock  need  not  be  returned,  but 
other  of  the  same  description,  at  a  yearly  rent,  the  property 
in  the  stock  passes  to  T,  and  consequently  belongs  to  Ts 
trustee.'  The  usual  sheep  lease  in  vogue  in  this  Colony  gives 
the  lessor  no  preference  in  insolvency.  The  point  to  be  looked 
at  is  this.  If  the  same  sheep  as  are  let,  or  as  many  thereof 
as  survive,  are  to  be  returned  to  the  lessor  at  the  expiration 
of  the  lease,  then,  on  the  insolvency  of  the  lessee,  the  sheep 
would  not  go  to  his  estate  on  the  ground  that  the  lessor  has 
never  parted  with  his  jus  in  re  in  the  sheep ;  but  if  other 
sheep  are  to  be  returned  in  the  place  of  those  let,  then  the 
dominium  or  jus  in  re  in  the  sheep  immediately  vests  in  the 
lessee,  and  on  his  insolvency  belongs  to  his  estate.  This  rule 
applies  not  only  to  the  lease  of  sheep  but  to  other  animals  as 
well.  Thus,  where  ostriches  had  been  leased  on  half-profits, 
and  the  birds  were  to  be  returned  to  the  lessor  after  the 
expiration  of  the  lease,  the  lessor  never  lost  his  dominium^ 

*  Beaufort    West  Municipality   vs.  vs.    Van  der   Wesihuysen  and  otktrf^ 
KrommeeKs  Trustee  and  others^  5  J«  5-  5  J-f  S^S  ;  Green  vs.  Griffiths^  4  J., 

•  Httupes  Trustees  y%,Haupt^  Co.^  346;  Van  der  Keessd,  673;   Dryer's 
I  S.,  287  ;  SwartM  vs.  Landmark,  2  J.,  Trustee  vs.  LuUey,  3  J.,  59L 

5  ;  De  Vria  vs.  Alexander^  I  F.,  43 ;  »  Tucker  vs.  Austin's  Trustees^  B., 

Patterson^  Executors  vs.  Webster,  Steel      1868,  p.  145. 
6*  Co.,  1  J.,  350 ;  Albertyn  arul  another 
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and  could  claim  the  birds  back  from  the  insolvent  estate  of 
the  lessee.^ 

A  pledge  of  hb  interest  in  a  lease  by  one  of  the  co-lessees, 
without  delivery  of  the  subject-matter  leased,  does  not  entitle 
the  pledgee  to  the  interest,  in  insolvency,  on  the  ground  of 
the  want  of  the  jus  in  re,  which  belongs  to  the  pledgor,  and 
consequently  to  his  estate,  should  he  (the  pledgor)  become 
insolvent'  On  the  same  principle,  an  assignment  of  a  lease 
is  not  complete  as  such  unless  it  has  the  effect  of  substituting 
the  assignee  as  tenant  in  lieu  of  the  original  lessee ;  in  other 
words,  of  transferring  the  lessee's  contractual  obligations 
towards  the  lessor  from  the  lessee  to  the  assignee.^ 

A  lessee's  right  to  growing  crops  is  preferent  during  the 
existence  of  the  lease,  upon  the  lessor's  insolvency,  to  a  bond 
by  the  lessor  prior  to  the  lease,  because,  as  the  land  was 
mortgaged  without  the  crops,  the  mortgagee's  security  was 
not  prejudiced.  This  differs  from  where  a  lease  may  be  set 
aside  as  injurious  to  the  bond/ 

Movable  shelvings  that  may  have  been  put  up  by  the 
tenant,  though  kept  in  position  by  means  of  holdfasts  driven 
into  the  walls,  belong  to  the  tenant,  and  on  his  insolvency,  to 
his  estate,  and  the  lessor  cannot,  upon  the  termination  of  the 
lease,  retain  the  shelving  as  his  property.* 

As  a  lease  cannot  be  to  the  detriment  of  a  prior  hypothec, 
so  also  is  it  with  a  servitude.  A  servitude  can  neither  be 
created  nor  be  done  away  with  to  the  detriment  of  a  prior 
mortgagee  or  a  prior  Hypothec.  The  rule  is  Qualitatis  autem 
additio  vel  detr actio  injure  hypothecce  nihil  mntat? 

Pledges. 

A  pledge  means  a  thing  pledged  by  the  simple  delivery  of 
it  to  the  creditor  as  security  for  his  debt  without  conveying 
the  ownership  in  it  to  him. 

No  particular  form  is  necessary,  nor  need  it  be  in  writing, 

^  Van  derSbevenys.  TVutteeDe  IVd,         *  Alberiyn  and  another  vs.  Van  der 

B.,  1879,  p.  127.  Wisthuysen  and  others^  5  J.,  385. 

'  De  Bus  Ts.  Colonial  Government         '  Abrahams  vs.  Isaacs,  5  J.,  183. 
and  others,  4  J.,  383.  *  3  Hoi.  Con.,  ai6. 

'  Green  vs.  Griffiths,  4  J.,  346. 


HYPOTHECATIONS,  ETC.  595 

though  it  IS  best  to  have  it  in  writing,  however  few  words,  so 
as  to  avoid  doubts  and  disputes,  and  to  make  it  easier  of 
proof. 

A  pledge  may  be  of  every  kind  of  movable,  or  of  debts, 
which  are  in  commercio.  Things  which  are  not  subject  to 
purchase  and  sale  cannot  be  pledged. 

The  pledgee  is  bound  to  take  good  care  of  the  pledge,  as 
he  is  responsible  for  all  damage  or  accidents.  If  he  destroys 
it  he  must  make  it  good ;  if  he  misuses  it  he  can  be  compelled 
to  give  security.  He  is  liable  for  all  faults  of  his,  or  of  his 
servants;  and,  when  his  debt  is  paid,  he  must  restore  the 
thing  pledged  in  certainly  no  worse  state  than  it  was  when 
he  received  it.^  But  the  pledge  need  not  be  restored  until 
the  whole  debt  is  paid,  though  the  pledgor  offers  another  or 
better  security.* 

A  pledgor  fraudulently  removing  anything  pledged  by 
him  and  delivered  to  the  creditor  is  guilty  of  theft.^ 

If  a  flock  of  sheep  is  pledged,  it  includes  the  lambs  to  be 
bom,  for  all  the  fruits  and  other  accessories  arising  from  the 
pledge  are  bound,  although  they  are  not  specifically  men- 
tioned. So,  also,  if  goods  in  a  shop  are  pledged,  and  the 
owner  has  from  time  to  time  sold  and  brought  in  others,  all 
the  goods  found  in  the  shop  afterwards  are  subject  to  the 
pledge.  The  creditor  cannot  sell  the  subject-matter  of  the 
pledge  without  the  consent  of  the  pledgee,  unless  he  is 
authorised  to  do  so  by  the  pledge  itself,  or  has  a  judgment 
of  the  Court  to  that  effect* 

Goods  already  pledged  to  one  person  may  be  also  pledged 
to  another,  but  the  first  pledgee  should  retain  possession 
thereof  till  he  is  paid,  when  it  is  the  duty  of  the  second  to  get 
them.* 

A  pledge,  though  executed  before  a  Notary,  if  unaccom- 
panied by  delivery,  is  in  no  better  position  than  a  notarial 
general  bond,  and  therefore,  to  be  effectual  in  insolvency  as  a 

*  Just.  Inst,  3,  14,  4}  Peckius  on  *  I    Berg,    Ned.    Adv.,    179;  and 
Arrests,  chap.  44,  §  5  ;  Loenins,  81.          4  Ibid,  174 ;  Grotios,  3,  8,  §§  7-15  ; 

'  Hub.  Hed.  Regts.,  vol.  i,  p.  552,  Neostadius,  Dec.  89  and   no;    Znt- 

n.  5;  Peddus,  p.  567.  phen's  Prac.,  Tit.   "Compact,"  n.  9; 

•  Heydenrych  vs.  Sabd^  and  others,  Wilson  vs.  Shaw,  i  C.T.,  299. 
to  C.  T»,  129.  *  Van  Leeuwen,  4,  13,  6. 
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general  bond,  must  be  duly  registered  in  the  Deeds  Registry 
Office,  the  only  exceptions  being  as  to  a  pledge  of  shares 
and  a  pledge  of  a  mortgage  bond.  But  a  pledge  need  not  be 
notarially  constituted,  but  whether  notarial  or  not,  if  duly 
delivered  to  and  retained  by  the  pledgee  need  not  be  registered 
in  the  Deeds  Registry  Office.  If  there  is  no  delivery  and 
retention  of  the  things  pledged,  the  pledgor  may  afterwards 
pledge  them  to  someone  else,  or  sell,  or  alienate  them  in  some 
other  way,  and  the  alienations,  for  valuable  consideration,  to 
a  bond  fide  alienee  cannot  be  challenged,  and  the  former 
pledgee  will  not  be  able  to  follow  them  up  or  to  get  them 
back,  as  he  never  had  the/i^  in  re  in  them.  As  long  as  they 
are  still  in  the  possession  of  the  pledgor  the  pledgee  may  sue 
for  their  delivery,  so  as  to  complete  the  pledge,  but  he  should 
do  so  within  a  reasonable  time.  Generally  the  delivery  should 
be  made  simultaneously  with,  or  before  the  execution  of  the 
pledge ;  and  if  this  from  circumstances  should  be  impossible 
then  within  as  reasonable  a  time  as  possible.  But  active  steps 
should  be  taken  and  no  time  should  be  lost  to  get  delivery. 
The  pledgor  has  similar  rights  against  the  pledgee  to  compel 
him  to  fulfil  his  part  of  the  obligations  and  even  to  prevent 
delivery  if  necessary  to  the  fulfilment  of  the  pledge.^ 

Pledges  should  not  be  confused  with  liens.  A  lien 
takes  place  by  operation  of  law,  a  pledge  by  agreement.  In 
this  respect  a  lien  is  in  the  same  position  as  a  tacit  hypothec  ; 
but  a  lien  differs  from  a  tacit  hypothec  in  that  it  attaches 
only  on  some  specific  thing  in  the  creditor's  possession,  and 
the  creditor's  claim  is  preferent  on  that  thing  only,  whereas  a 
tacit  hypothec  is  general  on  all  the  goods  of  the  debtor. 
Examples  of  liens  ai'e  given  in  the  Chapter  on  ^^  Proof s  of 
Debtt*  and  hereinbefore  under  the  letter  "».  Attorneys,^  &c, 
while  the  tacit  hypothec  has  also  been  fully  explained  above. 
A  lien  or  a  tacit  hypothec  is  continuous,  whether  insolvency 
supervenes  or  not. 

*  3  Hoi.  Con.,  98  and  174,  n.  3 ;  I  156,   and    floi ;    Discount  Sank   vs. 

do.,  247  and  246;  4  Ibid,   178,   189,  Dawes,  i  M.,  380;  and    WbutersenU 

and  413 ;  5  do.,  249 ;  Loenius,  42  and  Executors    vs.    Palmer   and  anatker, 

80;  Neostadius,  89  and  no;  2  Beig.,  Ibid,  417.    See  also  farther  "B.  Can* 

Ned.  Adv.,  100  and  224 ;  3  Ibid,  19,  ventional  Hypothecs*'^ 
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Pledge  of  Shares. 

By  the  law  of  Holland,  and  also  formerly  with  us,  a  pledge 
of  shares  had  to  be  done  notarially,  and  to  be  registered  in 
the  Deeds  Registry  Office,  to  give  preference ;  but  now,  by 
Ord.  13  of  1846,  a  share  may  be  lawfully  pledged  and  a 
preference  therein  created  as  against  the  pledgor  and  his 
creditors,  by  its  being  delivered  to  and  detained  by  the 
pledgee,  and  by  having  an  endorsement  thereon,  or  by  a 
separate  deed  of  such  pledge.  Such  a  pledge  does  not 
abridge,  nor  alter,  the  jus  retmtionis  of  the  pledgee  for  any 
future  debt  not  contemplated  by  him.* 


Pledge  of  Bonds. 

Though,  as  a  rule,  a  pledge  unaccompanied  by  delivery 
must  be  registered  to  give  it  a  preference  as  a  general  bond, 
yet  a  pledge  of  a  mortgage  bond  which  has  been  duly  passed 
and  registered  need  not  be  registered.  The  party  in  whose 
favour  the  bond  is  pledged  is  bound  to  take  the  same  care  as 
the  original  hypothecee  or  pledgee  of  the  things  pledged,  and 
of  which  delivery  was  made  to  him,  and  he  can  be  held  liable 
for  any  negligence,  or  dilatoriness,  as  to  the  goods  or  as  to 
the  sureties  to  the  bond.  Such  a  pledge  can  apply  only  to 
the  debt  contemplated  by  it,  and  not  in  respect  of  any  other 
debt  due  by  the  pledgor  to  the  pledgee.^ 

Pledge  of  Transfer. 

The  transfer  of  landed  property  cannot  be  pledged,  and 
if  any  pledge  is  attempted  it  creates  no  lien  or  preference.^ 
The  transfer  must  be  given  up  to  the  trustee.* 

^  §  2  of  said  Ord.  ;  see  also  BriftHs  '  Discussed  in  Phillips  and  King  vs. 

Trustm  vs.  SoiUh  African  Bank,  2  M.,  TrusUe  Norton,  2  M.,  369 ;  Trustee  of 

381.  RandtUly^,  Norden,  Ibid,  368. 

'  Sutherland  vs.  Elliott  Brothers,  2  ^  See  remarks  under  letter  n  herein- 

M.,   349;   and  BrinJ^s    Trustees   vs.  before,   un4er   heading    ^*  Attoffuys^^* 

SofOh  African  Bank^  Ibid,  381.  &9, 
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B.— Conventional  Hypothecs, 

A  conventional  hypothec  is  an  obligation,  or  a  bond,  of  a 
debtor,  in  pursuance  of  an  agreement  between  him  and  his 
creditor,  to  give  the  latter  security  for  a  debt 

This  security  may  either  be  of  movables  or  of  immovables, 
or  of  both,  and  may  also  be  either  general  or  special,  or  both. 
When  of  immovable  property,  it  is  called  a  Hypothecation, 
or  a  Mortgage  Bond  :  when  of  movable  property,  it  is  called 
a  Pledge,  though  some  ancient  writers  called  it  by  either  or 
both  names.  Though  a  mortgage  bond  in  itself  is  called  a 
movable  asset  for  the  purpose  of  cession,  transfer  and  delivery, 
yet  the  land  it  hypothecates  is  called  immovable,  and  there- 
fore it  is  called  a  mortgage  of  immovables. 

In  mortgaging  ground,  a  farm,  or  an  erf,  it  is  the  land 
that  is  mortgaged,  not  the  buildings  thereon ;  one  cannot 
separately  mortgage  the  land  to  one  person  and  the  build- 
ings thereon  to  another,  or  mortgage  the  buildings  alone.  A 
ship  of  over  four  lasts  is  said  to  be  an  immovable,  and  in 
mortgaging  the  keel  of  a  ship  all  the  superstructure,  the 
masts  and  tackle,  go  with  it* 

In  the  mortgaging  of  land,  all  immovables,  present  and 
future,  attaching  to  the  land  are  included  under  the  first 
bond.  It  is  for  this  reason  that  buildings  erected  on  land 
subsequent  to  a  mortage  on  that  land,  and  which  buildings 
were  specially  hypothecated  by  a  bond,  did  not  come  under 
the  latter  but  under  the  former  bond.^ 

The  owner  of  a  burnt-down  house  cannot  be  compelled 
to  rebuild  it,  so  as  to  keep  the  mortgagee's  security  at  its 
original  or  hypothecated  value.  Hence  buildings  on  land,  if 
of  more  value  than  the  land  itself,  are  generally  insured,  and 
the  fire  policy  is  ceded  to  the  mortgagee  as  a  collateral 
security.^ 

The  interest  on  a  bond  is  preferent  for  a  year  and  a 

*  I  Hoi.  Con.,  316  and  317 ;  and  by  •  Consult  OherhoUter  vs.  Holtman^ 

analogy,  Leibrandtand  GeyerTh,  Dicken*      2  M.,  346. 

ton  and  Bumks,  2  M.,  341.  '  Consult  3  Hoi.  Con.,  129,  N.S.9 

I  and  2 ;  and  Loenius,  33. 
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current  year.^  The  pledge  of  movables  may  be  included  in 
a  mortgage  bond,  but  if  movables  only  are  to  be  pledged, 
then  a  notarial  bond  is  passed.  If  no  specific  movables  are 
pledged  in  a  mortgage  bond,  but  only  a  general  reference  is 
made  to  "  movables  "  to  **  all  property  present  and  future,** 
then  this  clause  in  the  bond  is  called  the  *'  general  clause.'^ 

If  no  movables  are  specifically  mentioned  in  a  notarial  bond, 
it  is  called  a  "  notaVial  general  bond."  The  "  general  clause  '* 
in  a  mortgage  bond  has  the  same  effect  as  a  **  notarial  general 
bond,"  and  vice  versd.  It  is  usual  to  insert  the  general  clause 
in  a  mortgage  bond,  but  it  may  be  specially  omitted,  accord- 
ing to  agreement :  if  not  inserted,  it  is  not  implied. 

Notarial  general  bonds  are  passed  where  there  is  either 
no  landed  property  to  be  secured,  or  it  is  already  fully  mort- 
gaged; or  when  the  debtor  does  not  wish  to  pledge  his 
movables,  or  has  no  movables  to  pledge,  but  depends  only 
upon  future  property.  Therefore  such  bonds  are  of  use  only 
if  at  the  time  of  sequestration  of  the  pledgor's  estate  there 
are  assets  in  the  estate  not  specially  mortgaged  or  pledged, 
or,  if  so,  there  is  an  available  balance  after  satisfying  such 
special  mortgages  or  pledges.  The  person  who  passes  the 
mortgage  bond  is  called  the  mortgagor ;  the  person  in  whose 
favour  it  is  passed  is  called  the  mortgagee.  The  person  who 
passes  the  notarial  bond  is  called  the  pledgor ;  the  person  in 
whose  favour  it  is  passed  is  called  the  pledgee.  So  also  in 
underhand  pledges  the  parties  are  respectively  called  the 
pledgor  and  pledgee.  Landed  property  cannot  be  pledged 
or  hypothecated  in  a  notarial  bond.  It  can  be  hypothecated 
only  before  the  Registrar  of  Deeds,  though  formerly  it  could 
be  done  coram  judice? 

A  notarial  general  bond,  or  the  general  clause  in  a  mort- 
gage bond,  applies  to  all  present  and  future  property  the 
mortgagor  or  pledgor  may  become  entitled  to,  from  whatever 
source,  whether  inheritance  or  gifts,  and  whether  movable 
or  immovable,  and  wheresoever  it  may  be,  in  the  country 
where  the  bond  is  passed ; '    for  the  bond,  mortgage  or 

*  See  remarks  in  Chapter  on  *^  Proof  vs.  Rorkey  2  M.,  366. 

o/£>at;"  and  CloOe  ys.  Aling^  2  M.,  *  CloeU  ts.  Colonial  Government^  2 

31S.  M.,  325,  and  Smit  vs.  Jurgens,  Ibid, 

'  See  also  Executors  of  McKenny  329. 
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notarial,  has  no  preference  on,  and  cannot  hypothecate, 
property  which  does  not  come  within  the  jurisdiction  of  the 
Supreme  Court  of  that  country.  Such  a  bond,  to  be  enforced 
in  a  country  where  it  has  no  preference,  only  serves  as 
evidence  of  the  acknowledgment  of  the  debt  by  the  mortgagor 
to  the  mortgagee,  or  pledgor  to  the  pledgee,  and  would  in 
that  country  rank  concurrently  with  other  acknowledgments 
of  debt  The  Placaat  of  the  loth  May,  1529,^  specifically 
enacted  that  "  bonds  of  immovable  property  must  be  effected 
before  the  Judge  of  the  place  where  the  property  is  situated." 
This  Placaat  was  subsequently  interpreted  by  another  dated 
1st  April,  1580,'  to  the  effect— 

*'  that  the  claim  of  the  general  hypothec,  besides  the  claim  of  the  special 
hypothec  in  any  bond,  ....  shall  take  effect  only,  according  to  the 
written  law,  over  the  goods  in  the  jurisdiction  of  the  Judge,  and  not  on 
the  goods  without  the  jurisdiction." 

It  will  be  noticed  that  neither  of  these  Placaaten  refers  to 
*'  movable  "  property,  but  only  to  "  immovable."  We  there- 
fore, as  to  the  movables,  still  follow  the  Roman  law,  which 
has  been  adopted  by  the  Dutch  law.  But  the  tax  imposed 
by  these  Placaaten,  and  by  the  Placaat  of  the  9th  May,  1744,^ 
is  not  in  force  with  us,  as  taxation  measures  do  not  follow  in 
the  colonies  ;  besides,  we  have  our  own  systems  of  taxation.^ 

The  rule  already  given  in  tacit  hypothecations,  qui  prior 
est  tempore  potior  est  jure,  applies  equally  to  conventional 
hypothecations,  and  to  notarial  bonds  and  pledges  also  ;  and 
the  authorities  quoted  above  on  that  point  are  applicable 
here.  Therefore,  of  two  or  more  notarial  general  bonds,  they 
rank  preferently  in  the  order  of  date,  just  as  of  two  or  more 
general  clauses  in  several  mortgage  bonds  they  also  rank 
preferently  in  the  order  of  the  dates  of  the  bonds.  Again, 
between  a  notarial  general  bond  and  a  general  clause  in 
a  mortgage  bond,  the  preference  lies  according  to  the  order 
in  which  they  were  passed  and  registered. 

A  bond  may  be  passed  for  debts  not  yet,  or  to  be,  incurred, 

>  Placaat  Boek,  Vol.  i,  p.  374.  and    Placaat   of    9tk    August,    1780, 

•  Placaat  Boek,  VoL  i,  p.  338,  $  35.      Placaat  Boek,  VoL  9,  p.  554 ;  Schorer, 
«  Vol.  7,  p.  144s,  §  21.  §§  2515,  258  and  262 ;  and  Grotius,  2, 

*  See  also  Placaaten  of  8th  March»      4^,  28. 
1594,  Placaat  Boek,  Vol.  2,  p.  2212 ; 
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but  it  cannot  give  jtis  pHoritatis  until  the  debt  has  actually 
been  incurred,  from  which  date  or  dates  only  the  preference 
begins.*  For  instance,  take  the  case  of  what  is  commonly 
called  the  "  ordinary  covering  bond."  The  accounts  between 
the  parties  should  show  what  is  due  from  time  to  time,  and 
the  dates  on  which  the  various  transactions  took  place.  The 
bond  should  be  for  a  maximum  sum  for  the  purpose  of 
registration,  but  the  mortgagee  is  always  liable  to  prove  what 
is  due  to  him,  and  from  when.  The  object  of  such  a  bond 
is  only  to  secure  a  preference  on  a  running  account.  For 
instance,  if  the  mortgagor,  or  pledgor,  has  from  time  to  time 
sold  goods  in  a  shop  and  brought  in  others,  all  the  goods 
found  in  the  shop  afterwards  are  subject  to  the  bond.  Such 
a  covering  bond  cannot  be  ceded,  however,  independently 
of  some  debt  covered  by  it,  and  no  cession  could  make 
It  effectual  as  a  security  for  any  debt  not  owing  by  the 
mortgagor  to  the  original  mortgagee  at  the  date  of  the 
cession.^ 

Among  themselves,  mortgage  bonds  on  the  same  property 
also  rank  in  the  order  of  date  in  which  they  were  passed. 
But  in  case  two  or  more  mortgage  bonds  are  passed  on  the 
same  day  on  the  property,  and  it  is  not  stated  which  shall  be 
first,  second,  or  third,  and  so  on,  then  the  rule  is  that  they 
shall  rank  in  the  order  in  which  they  were  registered  ;  for  the 
presumption  is  that  in  that  order  they  were  meant  to  be,  in 
the  absence  of  any  proof  to  the  contrary.  If  the  registration 
should  be  of  such  a  nature  as  to  make  it  doubtful  in  which 
order  they  were  registered,  or  which  was  meant  to  be  first, 
second,  and  so  on,  then  they  rank/rt?  rata? 

But  evidence  may  rebut  the  legal  presumption,  and  so  the 
Court  found  in  the  case  of  Tredgold's  Executors  vs.  Colonial 
Orphan  Cltamber?  The  like  rules  apply  if,  by  a  notarial 
special  bond,  the  same  things  are  pledged  as  are  pledged  in 
the  special  clause  of  a  mortgage  bond,  or  as  are  specially 
pledged  by  another  notarial  bond  ;  and  they  apply  also  to  all 
other  hypothecations  or  pledges,  whether  special  or  general. 

^  I  Hoi.  Con.,  291,  and  4  Ibid,  234.  '  Zande,  3,  12,  17 ;  3  Ned.  Adv.  9 ; 

'  Consult  also  Ldbrandt  and  Geyer      and  Kersteman,  Tit.  *'  Hjpotbeek ; " 
vs.  Dickenson  and  Burma,  2  M.,  335.        i  Hol.  Con..  225  ;  and  Ibid,  247. 

*  6  J.,  35S. 
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But  the  special  pledge  of  movables,  whether  in  the  mortgage 
bond,  or  by  a  notarial  special  bond,  or  by  an  underhand  deed, 
mtist  be  accompanied  by  the  delivery  of  the  things  pledged  to  the 
pledgee,  and  be  retained  by  him.  For  unless  there  is  this 
delivery  and  retention,  the  special  pledge  is  in  no  better  or 
worse  position  than  a  notarial  general  bond,  or  a  general 
clause  in  a  mortgage  bond,  since  delivery  without  retention, 
or  the  loss  of  the  retention,  or  the  waiving  of  it,  is  tantamount 
to  no  delivery ;  and  in  such  a  case  the  prior  general  hypothec 
would  be  preferent  to  the  subsequent  special  hypothec  of 
movables  not  followed  with  possession.  And  whether  the 
bond  is  of  movables  or  of  immovables,  the  bond  on  movables, 
or  thing  specially  pledged,*  is  considered  as  pledged  in  full, 
in  solidum,  to  the  creditor  who  holds  the  first  mortgage  or 
pledge,  and  his  hypothec,  so  far  as  he  is  concerned,  is  con- 
tinuous and  indivisible,  quod  hypotheca  sit  individua}  It  is 
no  use  resorting  to  a  sham  sale  or  a  sham  lease  in  such 
matters,  and  allowing  the  articles  to  remain  with  the  debtor, 
to  be  claimed  only  when  he  becomes  insolvent.  If  a  sale  or 
lease  is  alleged,  the  Court  must  enquire  into  the  bona  fides  of 
it,  and  if  they  find  the  transaction  a  colourable  one,  they 
must  set  it  aside ;  or,  in  the  language  of  the  Court  in  the 
case  of  Guest  vs.  Le  Raux^s  Trustee^  "  We  must  look  at  the 
real  substance  of  the  transactions,  and  not  at  the  fictitious 
forms  which  the  parties  have  adopted  for  certain  purposes." 
A  bond  fide  sale  upon  a  suspensive  condition  is  good,  but  one 
upon  a  resolutive  condition  is  void,  as  against  creditors. 

The  reason  why  a  later  pledge  of  movables,  accompanied 
by  delivery,  is  preferent  to  a  prior  general  hypothec  is 
because  of  the  absolute  certainty  that  the  goods  were  in 
existence  at  the  time  of  the  pledge;  whereas  when  the 
general  hypothec  was  passed  the  presumption  was  that 
there  were  either  no  goods  specially  to  pledge,  or  the 
parties  agreed  to  forego  such  a  special  pledge.  •  It  is  a 
common  practice  to  release  a  portion  or  the  whole  of  landed 
property  from  the  operation  of  a  mortgage  bond,  when  the 

^  2  Hoi.  Con.,  and  4  Hoi.  Con.,  11      vs.  Guardians  of  Lond,  Ibid,  483. 
and    240;    Sequestrator   vs.    Thomson  *  5  J.>  II9. 

and  another,  i  M.,  479 ;  Blamkenherg 
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mortgagee  is  satisfied  that  his  remaining  security,  or  the 
general  clause  in  the  bond,  is  sufficient  security.  Such 
release  does  not  discharge  the  operation  of  the  general 
clause  of  the  bond.^ 

The  sum  total  of  all  these  general  rules  may  be  briefly 
stated  thus : — 

a.  That  a  prior  tacit  hypothec  is  preferent  to  a  later 
special  conventional  mortgage  or  pledge. 

b.  That  a  later  special  mortgage,  or  special  pledge,  is 
preferent  to  an  earlier  general  mortgage  or  general  pledge. 

c.  That  an  earlier  general  bond  is  preferent  to  a  later 
special  pledge  unaccompanied  by  delivery.  - 

d.  That  .two  or  more  general  mortgages  rank  in  the  order 
of  date. 

e.  So  also  do  two  or  more  special  mortgages  or  pledges. 
/.  That  in  one  or  more  tacit  hypothecs,  and  one  or  more 

special  conventional  hypothecs  or  special  pledges,  regard  is 
also  had  to  the  order  of  date. 

g.  That  general  mortgages  rank  before  unsecured  debts ; 
and 

A.  That  ktisting  brieven  for  land  bond  fide  bought  and 
sold,  and  paid  for  and  passed  pari  passu  with  the  transfer^ 
are  preferent  to  all  the  tacit  hypothecs  here  mentioned, 
irrespective  of  their  dates,  excepting,  of  course,  death-bed 
expenses. 

Van  der  Linden'  mentions  that  the  "general  mortgage 
.  .  .  extends  to  all  the  property,  wherever  situate  •  •  •  •" 
This  does  not  mean  in  whatever  part  of  the  world  it  is 
situate,  but  wherever  situate  within  the  jurisdiction  of  the 
highest  Court  of  the  land  in  which  the  bond  was  passed; 
coram  lege  loci?  He  also  states  on  same  page  that  "the 
posterior  notarial  mortgage  ranks  before  the  prior  underhand 
mortgage."  Of  course  we  have  no  underhand  mortgage  in 
this  Colony,  in  the  legal  sense  of  that  term.  Whatever 
document  may  be  called  such  by  laymen  is  not  known  in  law, 
and  is  not  entitled  to  any  preference  whatever.  Nor  have 
we  what  is  called  in  England  "the  doctrine  of  equitable 

*  Wdtermeyer    vs.     Heckroodt    and         •  Juta's  Tr.,  p.  96. 
another^  i  M.,  477.  '  2  Hoi.  Con.,  123  and  ijo. 
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mortgage,"  nor  the  sham  pledge  or  mortgage  which  in 
England  goes  under  the  name  of  a  ^  bill  of  sale." 

The  proceeds  of  the  land  specially  mortgaged,  or  the 
movable  goods  specially  pledged,  must,  after  deduction  of 
the  usual  and  reasonable  expenses  of  administration  and 
realisation  thereof,  be  awarded  to  the  mortgagee,  or  pledgee, 
to  the  extent  of  their  preferent  claims,  in  the  order  of  the 
hypothec  or  pledge  vested.  The  balance  should  go  to  the 
general  estate  of  the  insolvent.  If  the  special  hypothecs  or 
pledges  do  not  also  include  the  general  clause  of  hypothec, 
the  deficiency  can  be  ranked  only  concurrently  on  the  estate  ; 
if  they  do  include  the  general  clause,  they  rank  preferently 
on  the  general  assets  of  the  estate  not  specially*  pledged,  in 
the  order  of  time  of  their  vesting.  Quitrent  being  a  tacit 
hypothec  on  the  land  before  the  mortgagor  obtained  title, 
or  being  one  of  the  conditions  of  his  title-deed,  is  preferent 
to  the  extent  of  three  years  to  any  other  hypothec  on  the 
property,  tacit  or  conventional ;  but  it  is  not  preferent  on 
the  other  landed  property,  nor  on  any  movable  property  of 
the  insolvent,  as  it  is  preferent  only  on  the  land  on  which  it  is 
imposed, 

A  conventional  or  special  hypothec  ceases, 

a.  By  merger. 

d.  By  a  voluntary  release  on  the  part  of  the  creditor. 

c.  By  accepting  other  security  in  lieu. 

d.  By  prescription  of  30  or  40  years — 30  years  if  the 
hypothec  is  in  the  hands  of  a  third  party,  and  40  years-  if 
in  the  hands  of  the  debtor  or  his  heirs ;  but  any  payment 
on  account,  however  little — though  only  a  farthing — ^whether 
of  interest  or  of  capital,  interrupts  the  prescription.* 

e  By  payment 

/.  By  other  acquittances,  or  novation. 

How  and  when  the  tacit  hypothec  of  a  person  ceases  has 
been  mentioned  hereinbefore;  and  in  addition  thereto,  if  a 
person  of  full  age  has  a  tacit  hypothec,  and  afterwards  takes 
a  conventional  mortgage  for  the  same  thing,  he  must  be 
presumed  to  have  novated  his  claim,  and  he  will  be  held  to 

^  Grotius,  2,  48,  §§  48,  60  and  61  ;      Con.,  264;  Executors  of  Schonnharg'n, 
NeoftadioB,  Dec.  S,  in  Fine,  and  i  HoL      Executors  of  Fos,  i  J.,  325. 
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have  abandoned  his  tacit  hypothec  Such  a  bond,  in  lieu 
of  his  tacit  hypothec,  must  be  treated  like  any  other  bond, 
and  is  challengeable  or  not,  for  the  same  reasons  as  any 
other  bond.  But  of  course,  as  stated  elsewhere  in  this 
chapter,  a  minor  cannot,  by  deed  of  Kinderbewys,  be  deprived 
of  his  tacit  hypothec.^ 

When  a  debtor  has  undertaken  to  pass  or  grant  a  hypothec 
or  bond  he  can  be  compelled  thereto. 

Having  mastered  these  general  principles,  the  student 
should  endeavour  to  apply  them  in  practice  by  working 
out,  for  example,  a  case  like  the  following,  and  until  he  can 
satisfactorily  do  so  he  should  continually  read,  and  re-read, 
this  chapter. 

Case  put. 

By  their  will  A  and  B  bequeath  to  their  daughter,  C,  the  farm  "  Love- 
dale,"  with  this  condition  : — **  No  future  husband  which  our  daughter 
may  marry  shall  have  any  right  whatever  to,  or  in  any  way  use,  this 
farm." 

By  the  will  of  her  uncle,  £,  she  received  as  a  legacy,  unconditionally, 
the  farm  "  Dassiesgat,"  and  3,000  sheep.  She  also  received  the  farm 
'*  Draainek,"  but  on  condition  that  after  her  death  it  should  go  to  her 
heirs  ab  intestato^  but  any  husband  she  might  marry  to  have  the  usufruct 
thereof  during  the  minority  of  such  heirs. 

After  the  death  of  A,  B,  and  E,  C  married  F, 

They  entered  into  an  ante-nuptial  contract,  stipulating  that  they  marry 
out  of  community  of  property  as  to  the  farm  *'  Dassiesgat,"  but  in  com- 
munity as  to  the  rest  of  their  estates,  present  and  future. 

On  the  14th  August,  1847,  they  were  married. 

On  the  3rd  July,  1850,  F  mortgaged  his  farm  "  Pampoenkraal,"  for 
;£2,5oo,  to  G.    This  bond  contained  the  usual  general  clause. 

On  the  9th  December,  1851,  he  passed  a  notarial  general  bond  for 

;£l,200,  to  H. 

On  the  4th  March,  1852,  he  passed  a  mortgage  bond  on  his  farm 
"  Poespasvlei,"  for  ;^3,ooo,  to  I,  which  bond  did  not  contain  the  general 
clause. 

On  the  nth  December,  1853,  he  passed  a  notarial  bond  for  ;£8oo  to 
J,  pledging  40  leaguers  of  brandy,  and  made  delivery  thereof ;  bond 
contained  general  clause. 

On  the  19th  May,  1854,  he  passed  a  notarial  bond  for  ;£  1,000  to  K, 
pledging  3,000  sheep,  but  made  no  delivery  of  them.  This  bond  con- 
tained no  general  clause. 

*  Consult  also  Lutgen's  ffeirs  vs.  Trusties  and  Curator  of  Lutgen^  2  M.,  312. 
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On  the  20th  December,  1859,  he  bought  the  form  "  Krakeel  Rivicr,* 
for  ;f  3,000  from  L,  and  on  getting  transfer,  he  passed  at  the  same  time  a 
kusting  brief  for  ^2,000,  and  gave  his  promissory  note  for  the  remaining- 
;^  1,000,  and  by  way  of  security  for  the  latter  sum  he  delivered  10  ox- 
wagons  with  gear  complete. 

On  the  1st  May,  1863,  he  gave  to  K,  by  an  underhand  document,  5 
spans  of  mules,  in  further  security  in  lieu  of  the  3,000  sheep  for  the  ;^  1,000 
bond  of  May,  1854. 

On  the  1st  December,  1865,  he  hired  for  10  years  20,000  sheep  from 
M,  at  IS.  6d.  per  head,  per  year,  and  undertook  at  the  end  of  the  lease 
to  replace  them  by  sheep  of  the  same  age  and  kind,  failing  which,  to  pay 
I  OS.  6d.  per  sheep  for  those  which  he  could  not  so  replace. 

On  the  1st  July,  1866,  he  let  to  N  50  ostriches,  50  cows,  and  2  bulls, 
for  10  years,  at  £z  per  annum  per  ostrich,  30s.  per  annum  per  cow,  and 
;^2o  per  annum  per  bull ;  and  N  undertook  to  replace  them  at  end  of 
lease  by  animals  of  same  kind  and  quality,  failing  which,  to  pay  for  each 
ostrich  ;^20,  for  each  cow  ;£i5,  for  each  bull  {j^. 

On  the  1st  December,  1867,  he  leased  his  farm  '^  Foespasvlei,''  to  O, 
for  20  years,  at  ;£ 300  per  year,  without  the  consent  of  the  mortgagee. 

On  the  1st  August,  1868,  he  became  executor  of  the  estate  of  P,  who 
died  worth  ;^7,5oo,  and  left  3  children,  aged  respectively  at  this  date  3, 
9,  and  12  years. 

On  the  1st  December,  1869,  he  became  the  guardian  of  the  5  minor 
children  of  Q,  whose  estate  was  worth  ;^  11,000,  of  which  he  was  co- 
executor  with  Z,  and  took  out  Letters  of  Tutorship.  At  this  date  the 
children  were  respectively  13,  15,  17,  19,  and  20  years  old. 

On  the  1st  March,  187 1,  he  hired  from  Government  5  quitrent  farms, 
on  the  21  years'  lease  system,  at  ;£75  a  year  for  each  farm. 

On  the  loth  May,  1872,  he  created  a  servitude  on  the  farm  "  Krakeel 
Rivier,"  by  which,  for  the  sum  of  ;£ 750,  he  sold  all  his  water-rights  on  the 
farm  to  the  Company  R ;  and  he  took  a  share  in  that  Company  for 
;^25o  as  part  of  the  purchase  price.  No  notice  of  this  was  given  to  the 
mortgagee. 

On  the  nth  July,  1872,  he  sold  his  farm  "  Langlaagte,"  to  S,  for 
;^5,ooo,  and  he  had  to  keep  the  farm  for  his  own  use  for  18  months 
longer,  when  he  was  to  give  transfer,  and  receive  balance  of  purchase 
money. 

On  the  1 8th  August,  1872,  one  of  his  children  died. 
On  the  19th  September,  1873,  ^i^  wife  died  intestate. 
At  the  date  of  her  death  there  were  children  of  the  marriage,  a,  b,  c,- 
d,  e,  f,  g,  h,  and  i,  aged  respectively,  27,  26,  25,  20,  18,  17, 15,  14^  and  11 ; 
a,  d,  and  g  were  married. 

On  the  1st  November,  1873,  he  took  out  Letters  of  Administration  of 

his  wife's  estate,  as  executor  dative,  but  took  out  no  Letters  of  Tutorship. 

On  the  1st  March,  1874,  he  passed  a  second  mortgage  on  the  farm 

"  Poespasvlei,"  for  ;^i,i5o,  to  T,  containing  also  the  usual  general  clause. 

On  the  1st  April,  1874,  he  filed  an  account,  with  the  Master,  of  his 

wife's  estatCi  by  which  he  made  it  appear  that  the  balance  for  distribution 
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to  the  children  amounted  together  to  £^\ ;  but  did  not  pay  this  over  to 
the  Master. 

On  the  1st  June,  1874,  he  was  m  England,  and  there  married  U, 
without  making  a  marriage  settlement,  and  passed  no  kinderbewys. 

On  his  return  on  the  nth  May,  1875,  he  was  sued  by  his  son-in-law, 
who  married  g,  for  an  amendment  of  the  liquidation  account ;  and  after 
enquiry  the  Court,  on  the  15th  December,  1875,  ordered  the  account  to 
be  amended  by  awarding  to  each  child  the  sum  of  ;£355.  The  money 
was  not  paid. 

On  the  3rd  April,  1875,  his  second  wife  gave  birth  to  a  child,  j.  She 
was  ill  a  long  time,  and  the  doctor's  account  amounted  to  ;£io5,  and 
the  apothecary's  to  £4.7^  while  the  special  consultations  of  the  doctors 
amounted  to  30  guineas.    She  died  on  the  30th  January,  1876. 

On  the  loth  May,  1876,  he  went  to  Europe,  and  there  underwent  an 
operation  which  cost  him  ;£ioo.  On  his  return  to  the  Colony  he  was 
attended  for  some  months,  for  the  same  cause  of  complaint,  by  two 
medical  men,  whose  joint  account  amounted  to  £^7  los. 

On  the  1st  December,  1877,  he  gave  his  cart  to  V,  to  repair,  which 
repair  cost  £17^  but  V  retained  it. 

On  the  nth  December,  1877,  he  met  with  an  accident,  was  attended 
twice  a  day  by  three  medical  men,  for  1 1  days,  when  he  died ;  for  this 
attendance  they  claimed  each  a  guinea  for  each  visit.  The  apothecary's 
account  amounted  io  £^  4s.  4d. 

On  the  2ist  December,  1877,  he  was  buried.  W  was  the  undertaken 
As  the  deceased  was  reputed  to  be  rich,  he,  W,  prevailed  upon  the 
children  to  have  a  funeral  worthy  of  their  father's  wealth.  His  funeral 
charges,  with  coffin,  came  to  £66  los. 

On  the  29th  December,  1877,  the  executors  of  his  estate  were  appointed. 
On  calling  in  the  claims  they  found  the  estate  to  be  insolvent,  and  accord- 
ingly surrendered  it. 

All  the  assets  of  his  estate  were  sold ;  "  Pampoenkraal "  was  sold  for 
;^4,ooo,  "  Poespasvlei "  was  sold  for  ;f  2,575. 

The  40  leaguers  of  brandy  were  long  before  taken  over  by  J  for  the 
sum  of  ^500,  the  balance  remaining  unpaid. 

K  had  previously  taken  over  the  mules  for  £^00 ;  balance  still  due. 

"  Krakeel  Rivier  "  realised  ;£7,5oo. 

N  failed  in  his  lease,  and  was  sued  for  the  value  of  the  animals,  but 
offered  a  compromise  of  2s.'6d.  in  the  £y  which  was  accepted  by  the 
tustees  of  F. 

The  insolvent  had  not  liquidated  P's  estate,  nor  Q's. 

He  owed  the  Government  quitrent  for  6  years  on  his  5  quitrent  farms 
leased  ;  and  7  years  quitrent  at  £$  per  annum  on  each  of  his  other  farms. 

In  addition  he  owed  his  attorney  ;£ 37  los.,  for  the  transfers  and  mort- 
gages passed,  but  the  attorney  had  delivered  up  to  him  these  papers. 
He  owed  the  Church  for  pew-rent  £7  los.  He  owed  the  Municipality 
;f  98  for  taxes.  He  owed  the  Government  ;£2o  for  house  duty.  He  owed 
the  Registrar  of  the  Supreme  Court  £2^^  for  a  fine  inflicted  for  not 
answering  a  subpoena  when  called.     He  owed  the  Government  Post 
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Office  £ioo  for  stamps.  He  owed  the  Divisional  Council  ^"ji  for  iiMtit 
He  owed  the  Church  £^2  los.  for  collections  received  at  the  door.  Hfe 
owed  72  other  creditors  not  heretofore  mentioned,  on  open  accounts, 
;£7,ooo,  and  on  promissory  notes  £1 1,400. 

The  trustees  refused  to  confirm  the  sale  of  "  Langlaagte,''  and  sold  it 
for  ;^8,ooo.  The  cart  which  was  repaired  by  V  was  sold  for  ;£ 66.  The 
rest  of  his  movable  estate  was  sold  for  ;£3,373,  and  two  erven  in  a  village, 
but  unmortgaged,  were  sold  for  ;f  445. 

Answers  required: — 

1st  How  would  you  frame  the  liquidation  and  distribution 
account  of  F's  insolvent  estate  ? 

2nd.  The  creditors  claimed  that  the-  farm  "Lovedale," 
valued  at  ;f  3,000,  "  Dassiesgat,"  valued  at  ;f 4,000,  and 
"  Draainek,"  valued  at  £i,77S9  should  be  sold  for  the  benefit 
of  F's  estate ;  and  that  the  produce,  or  usufruct,  of  the  3,000 
sheep  C  inherited  should  be  accounted  for,  and  be  brought 
up  in  F's  estate. 

If  you  hold  that  all,  or  some,  of  these  claims  should  form 
part  of  his  estate,  then  show  the  liquidation  and  distribution 
of  them  also  in  the  above  account.  But  if  you  hold  they  do 
not,  then  w/w  should  administer  them,  and  to  whom  should 
they  go  ? 


6o9 


*-  y 


OHAPTER  XXXIV. 

VOLUNTAKY  SUHBBNDBR. 

Any  person  who  wishes  voluntarily  to  surrender  his  estate  as 
insolvent  must  do  so  by  a  petition  to  the  Court,  or  a  Judge, 
setting  forth  that  he  is  insolvent,  and  is  desirous  of  surrender- 
ing his  estate  for  the  benefit  of  his  creditors.  He  must  in 
addition  thereto  produce  proof  of  his  insolvency,  to  the 
satisfaction  of  the  Judge,  who  may  either  have  him  examined 
touching  his  insolvency,  or  require  an  affidavit  from  him  as 
to  the  facts ;  and  the  Judge,  in  his  discretion,  niay  either 
accept  or  refuse  the  surrender.*  But  instead  of  an  examina- 
tion of  the  petitioner  or  an  affidavit  from  him,  it  has  become 
customary  for  the  petitioner  to  annex  to  his  petition,  and  for 
the  Judge  to  receive,  a  statement  or  schedule  of  the  affairs  or 
position  of  his  estate.  These  schedules,  however,  do  not  do 
away  with  the  power  of  the  Judge  to  require  in  addition 
thereto  such  facts  on  affidavit,  or  by  examination,  as  he  may 
deem  necessary,  either  for  the  purpose  of  explanation  or 
confirmation,  regarding  the  affairs  of  the  insolvent. 

Though  it  has  become  the  practice  for  schedules  to  be 
lodged  with  the  petition,  yet  the  Court  or  Judge  may  accept 
the  surrender  of  the  estate  without  such  statement  or 
schedules,  if  satisfied  that  for  want  of  information  or  for 
whatever  other  cause  they  cannot  be  proptrly  made  ;  as,  for 
instance,  if  a  surviving  spouse  has  no  knowledge  of  her  late 
husband's  affairs,  conduct,  or  management  of  the  joint  estate  ; 
or  if  an  executor  can  give  no  definite  information  as  to  the 
estate  he  represents ;  or  if  a  partner  can  give  no  information 

^  §2,  Insol.  Ord, 

?  R 
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as  to  his  deceased  or  absconded  partner's  management  of  the 
partnership  business.^ 

The  form  of  the  petition  given  at  the  end  hereof,  and  the 
specimen  schedules  subjoined  thereto,  though  not  required  by 
law,  were  framed  by  the  late  Mr.  Justice  Burton  under  the 
old  Insolvent  Ordinance,'  and  have  been  ever  since  received 
and  acted  upon  by  successive  Judges,  and  may  now  be  said 
to  have  become  law  by  custom. 

An  agent,  duly  authorized  to  administer  the  estate  of  a 
person  absent  from  the  Colony,  may  surrender  such  estate  as 
insolvent :  ^  and  so  also  may  an  executor  of  an  estate,  or  any 
curator,  surrender  the  estate  he  represents.*  But  in  the  case 
of  a  partnership  or  a  company,  one  partner  cannot  surrender 
it  in  opposition  to  the  wishes  of  the  other  or  others,  but  the 
greater  number  of  partners,  who  at  the  time  of  presenting 
the  petition  are  in  the  Colony,  may  surrender  the  business.^ 

No  person  not  yet  rehabilitated  can  surrender  his  estate 
as  insolvent  for  the  second  or  further  time,  until  proof  be 
shewn  to  the  Court,  or  Judge,  that  the  accounts  of  the 
liquidation  and  distribution  of  his  previous  surrender  have 
been  confirmed.*  Nor,  for  the  same  reason,  can  a  compulsory 
sequestration  be  granted.'' 

Before  an  estate  can  now  be  surrendered  as  insolvent,  the 
petitioner  must  give  at  least  ten  days'  notice  in  the  Gazette  of 
his  intention  to  apply  to  a  Judge,  on  a  day  therein  named, 
for  the  surrender  of  his  estate,  and  must  lodge  his  schedule, 
for  the  inspection  of  creditors,  at  the  office  of  the  Magistrate  in 
whose  district  he  resides,  for  a  period  of  not  less  than  seven 
days  from  a  date  to  be  named  in  the  notice  ;  *  and  as  proof 
thereof  to  the  Judge  he  must  file  the  Gazette  containing  the 
notice,  and  the  Magistrate's  certificate  that  the  schedules 
have  lain  at  his  office  for  inspection  during  the  period 
named. 

The  surrender  of  an   estate   may  be  opposed  by  any 

^  Re  Meiring,  B.  for  iS68,  p.  12.  i88i  and  Ford'm  1885,  neither  of  which 

'  No.  64  of  1829.  is  reported. 

'  §  2.  "  A/ford  and   IVilis  vs.    Tmtmsatd, 

*§3.  4  J,  153. 

*  §  3.  •  •  §  I,  Act  38  of  1884;  re  Mehliss, 

*  §  128 ;  see  also  re  Est,  Buy  ikes  in      5  E.D.C.,  234. 
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creditor  however  small  his  claim.  The  opposition  may  be  in 
person,  or  by  vivA  voce  examination,  but  is  usually  by  an 
affidavit  which  sets  forth  the  grounds  of  objection. 

There  is  no  hard-and-fast  rule  serving  as  a  guide  for  the 
acceptance  or  refusal  of  an  estate  as  insolvent  Generally, 
the  Court  or  Judge  looks  to  which  course  will  more  especially 
be  to  the  benefit,  or  In  the  interest  of,  the  general  body  of 
the  creditors  of  the  estate.  Thus,  where  it  appeared  that  a 
mortgage  creditor  would  be  delayed  in  obtaining  satisfaction 
of  his  judgment,  the  Court  refused  the  surrender,  because  the 
creditors  would  derive  no  benefit  from  it^ 

On  the  other  hand,  there  are  several  instances  where,  for 
judgment  debts  of  people  who  were  in  gaol,  thie  Court*  has 
accepted  the  surrender  of  their  estates,  however  small,  on  the 
ascertained  ground  that  no  further  blame  was  attachable  to 
them  beyond  their  inability  to  pay,  though  the  creditors 
could  derive  no  benefit  thereby. 

But  when  an  imprisoned  debtor  surrenders  his  estate  as 
insolvent,  he  is  not  necessarily  released  from  gaol.  He  can 
be  discharged  only  at  the  discretion,  and  upon  an  order,  of  a 
Judge,  after  due  notice  of  the  application  for  his  discharge  to 
the  detaining  creditor.* 

By  a  notice  of  the  Supreme  Court  of  the  2nd  October, 
1860,^  application  for  the  voluntary  surrender  of  an  estate 
must  be  made  either  by  the  petitioner  in  person,  or  by  an 
attorney  on  his  behalf.  And  by  a  notice  of  the  27th  of 
November,  i860,*  all  such  petitions  must  be  lodged  with  the 
Registrar  before  presentation  to  the  Judge.  Also  by  a  notice 
of  the  20th  of  October,  1885,*  no  application  for  a  voluntary 
surrender  can  be  entertained,  unless  made  within  a  reasonable 
time  after  the  notice  of  intention'  to  surrender  has  been 
published.  In  practice  this  ^treasonable  time^*  has  been 
construed  into  not  later  than  the  day  after  the  expjration  of 
the  notice.  # 

But  though  a  notice  in  the  Gazette  of  a  person's  intention 
to  surrender  stops  all  legal  proceedings  against  him,  it  is  still 

*  Re  Steenkampy  B.  for  1875,  P*  44*  '  Tcnnant's  Rules  of  Court,  3rd  ed., 

*  §  22,  Insol.  Ord.  and  re  Schenk^      p.  221. 
B.  for  1876,  p.  8.  *  Ibid. 

'  Ibid,  p.  222. 
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in  the  power  of  any  Judge,  upon  good  cause  shewn,  such  as 
that  the  debtor  is  not  acting  bond  fide^  to  order  the  execution 
of  any  judgment  obtained  before  such  notice  appeared.^ 

A  debtor's  notice  in  the  Gazette  of  his  intention  to 
voluntarily  surrender  his  estate  does  not  bar  the  Court  from 
placing  the  estate  under  compulsory  sequestration.' 


Notice  for  Gazette  of  intention  to  surrender. 

Notice  is  hereby  given  that .  .  •  •  of .  .  •  •  intends  applying  to  one 
of  the  Judges  of  the  Supreme  Court  of  this  Colony,  at  Cape  Town, 
on  .  •  •  .  the  ....  day  of .  .  •  •  for  leave  to  surrender  his  estate  as 
insolvent ;  and  that  prior  to  such  application  a  statement  of  his  affairs 
will  lie  for  inspection  of  creditors  at  the  office  of  the  Resident  Magistrate 
of .  •  •  •  for  a  period  of  seven  days,  calculated  from  the  •  •  •  •  day 
of  t  •  •  • 

Dated  at  Cape  Town,  this  ....  day  of  ,  .  •  .  19 


Applicant's  Attorney. 


mmrm^f^imm 


Petition  to  surrender. 


To  the  Honourable  the  Chief  Justice  of  the  Colony  of  the  Cape  of 
Good  Hope,  and  the  Judges  of  the  Supreme  Court  of  the  said  Colony. 

The  petition  of  ...  • 

Sheweth : — 

That  your  petitioner,  by  misfortune,  and  without  fraud  or  dishonesty, 
on  ... .  part,  hath  become,  and  is,  insolvent, — wherefore  ....  is  desirous 
of  surrendering  ....  estate  for  the  benefit  of ...  .  creditors,  according 
to  law, — and  hereby  surrenders  ....  estate,  and  prays  that  the  same 
may  be  accepted  and  placed  under  sequestration. 

And  in  proof  of  the  matter  aforesaid,  your  petitioner  has  annexed 
hereunto  a  true  statement,  on  oath,  of ...  .  whole  estate  and  effects,  and 
the  debts,  claims,  and  liabilities  affecting  the  same,  to  the  best  of ...  . 
knowledge  and  belief ;  as  also  the  affidavit  of ...  .  being  impartial 
appraiser  of  the  said  estate. 

Dated  ^t .  .  .  .  this  ....  day  of ....  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  .... 

>  §  2  of  Act  38  of  1884,  and  §  II  of  «  Ndson    6*    Co,    vs.     Whitings    4 

Act  17  of  1886 ;  Nelson  6*  Co,  vs.      E.D.C.,  322. 
Whitings  4  E.D.C.,  322. 
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INSOLVENT  SCHEDULE  B. 


Particulars  of  the  Immovable  Property  of  ...  • 


Description  of 
Property. 


Situation,  ex- 
tent, &c. 


Whether  Mortgaged,  or 
otherwise. 


Valuation. 


INSOLVENT  SCHEDULE  C. 


Particulars  of  the  Movable  Property,  Stock-in-Trade,  &c.,  &c.  .  •  .  • 


Description  of  the  Property. 

Valuation. 

» 

■« 

• 
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INSOLVENT  SCHEDULE  D. 


List  of  Outstanding  Debts,  Bonds,  Bills,  and  other  Assets  of  . 


Names  and  Plac«i  of     Particulars  of  Debt,         1-,^^ 
Abode  of  the  Debtors.      Security,  or  Proof.  ^^*^^  Doubtful. 


INSOLVENT  SCHEDULE   E. 


List  of  Creditors  of .  . 


Names  and  Places  of  Abode 

of  tbe  Creditors  and 

Gaimants  of  the  Estate. 


Particulars  of  Debt  and 

Security,  if  any,  and  whether 
admitted  or  disputed. 


6i6 


CHAPTER  XXXV. 

COHPUIiSOBT  SBQUIDSTBATION.^ 

If  a  person  will  not,  or  thinks  he  cannot,  make  a  voluntary 
surrender  of  his  estate  as  insolvent,  it  can  be  done  against 
his  will,  or  even  without  his  knowledge,  and  is  then  called 
*^ compulsory  sequestration'^  Any  of  the  following  acts  of 
omission  or  commission  on  the  part  of  any  person  constitute 
grounds  for  insolvency,  and  for  which  his  estate  may  be 
placed  under  compulsory  sequestration. 

a.  Having  property  in  the  Colony,  and  departing  from  it 

b.  Being  out  of  the  Colony,  and  remaining  absent 
therefrom. 

c.  Leaving  his  dwelling-house. 

d.  Or  otherwise  absenting  himself. 

Any  of  these  four  acts  must  be  ^\with  the  intent  to  defeat^ 
"  or  delay ^  his  creditors  in  the  payment  of  tlieir  debts!*  This 
"intent"  must  be  fairly  presumed,  or  inferred,  from  the 
manner  of  his  leaving,  or  from  the  nature  or  period  of  his 
absence.  But  where  a  person  left  the  Colony  27  years  ago 
with  debts  still  unpaid,  and  was  still  out  of  the  Colony, 
compulsory  sequestration  was  refused  on  these  grounds,  and 
also  because  of  the  antiquity  of  the  debt^ 

e.  Not  satisfying  the  sentence  of  any  competent  Court 
/.  Not  pointing  out  sufficient  property  to  satisfy  it 

g.  If  he  shall  make  any  alienation,  transfer,  gift,  cession, 
delivery,  mortgage,  or  pledge,  of  any  part  of  his  estate,  with 
the  intent  to  defeat  or  delay  his  creditors^  or  to  prefer  one 
creditor  to  the  other? 

'  Barkhuysm  vs.   V^an  Hnysden^  i  "  §§   4  and   9,    Insol.   Ord. ;   and 

J.,  26.  Anderson  &»  Co.  vs.   Hutton  ^  Co.^ 

B.  for  1875,  P"  73« 
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k  If,  after  the  order  for  sequestration  has  been  made,  he 
pays  to  a  petitioning  creditor  any. money,  or  gives  any 
satisfaction  in  security  for  his  debt^ 

i.  If,  after  a  surrender,  but  before  his  rehabilitation,  he 
allows  any  attachment  to  be  made  for  any  deficiency  of  his 
insolvent  estate.* 

/  If  he  allows  a  writ  for  civil  imprisonment  to  be  issued 
against  him  during  such  insolvency  for  any  deficiency  in  his 
estate.^ 

All  these  causes  (from  a  to  j)  are  under  the  Insolvent 
Ordinance,  No.  6  of  1 843. 

The  following  is  an  additional  cause  by  virtue  of  Act  38 
of  1884. 

k.  Whenever  the  estate  of  a  person  can  otherwise  clearly 
be  shewn  to  be  insolvent,  and  that  it  would  be  to  the  benefit  of 
the  creditors  to  have  it  sequestrated.*  But  the  petitioning 
creditor  must  give  the  clearest  proof  of  insolvency.'  As 
to  evidence  of  sufficient  proof  of  insolvency,  see  further  on. 

An  estate  may  be  compulsorily  sequestrated  even  after  a 
private  assignment*  So  also  where  it  was  found  impossible 
to  carry  through  a  proposed  assignment  ;^  but  if  the  Court 
should  be  of  opinion,  from  the  circumstances  disclosed,  that 
the  private  assignment  was  working  more  beneficially  than  a 
sequestration  would,  it  can  refuse  the  adjudication.*  So  also 
has  the  Court  refused  the  sequestration  where  the  applicant 
was  the  only  creditor  and  his  claim  was  disputed.* 

The  process  for  placing  an  estate  under  compulsory 
sequestration  is  by  petition  to  the  Court,  setting  forth  the 
amount  due  and  the  cause  of  the  debt ;  and,  if  there  is  a 
security,  or  part  security,  for  the  debt,  it  must  set  forth  its 
value,^*  and  state  the  act  of  insolvency  committed.  Even  after 
the  provisional  order  has  been  granted  the  final  adjudication 

*  5  ai ;  and  Neethling  vs.  Blommes-         •  Deare  and  Diett  vs.  KarsteHy   B. 
/«Vj  Trustm^  3  M.,  276.  for  1868,  p.  17. 

'  §  139.  '  H^arren  and  Osborne  vs.  Munra 

»  §§  124  and  129.  Brothers,  7  C.  T.,  316. 

*  J  3  of  said  Act ;  and  MolUr  vs.  •  De  Voi  Trustee  vs.  Bourhiii,  B. 
Askew,  I  C.  T.,  II  ;•  Fletcher  6*  Co»  for  1868,  p.  I. 

vs.  JLe  Sueur,  Ibid,  203.  *  JCahn   vis.    Shtibodien  &•   Co,,    7 

*  Prince  y%.  Klosser,  9  J.,  170.  C.  T.,  315. 

*•  ?30' 
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can  be  refused,  if  a  value  has  not  been  placed  on  the  security.* 
If  the  security  is  ample  to  meet  the  claim,  the  Court  will 
not  adjudicate  the  sequestration,  but  will  leave  the  plaintiff  to 
the  usual  remedy  of  a  judgment  and  execution.* 

The  petition  for  sequestration  should  be  accompanied  by 
an  affidavit  of  verification,^  and  the  Master's  or  Magistrate's 
certificate  that  security  has  been  given  to  his  satisfaction  for 
the  necessary  fees  and  charges  for  prosecuting  the  sequestra- 
tion.* Under  the  Ordinance  of  1843,  the  acts  of  insolvency 
as  mentioned  from  a  to  j  (inclusive)  are  stipulated  ;  but 
under  the  Act  of  1884  they  are  not,  but  are  left  to  the 
discretion  of  the  Court  or  Judge  in  deciding  as  to  the 
insolvency.  Thus,  where  a  man  has  called  a  meeting  of  his 
creditors ;  or  has  endeavoured  to  assign  his  estate ;  or  has 
made  an  offer  of  compromise  of  so  much  in  the  £ ;  or  has 
stated  his  inability  to  pay  his  creditors ;  or  has  g^ven  notice 
in  the  Gazette  of  his  intention  to  surrender ;  or  has  passed  or 
procured  undue  preferences, — all  these  have  been  taken  as  acts 
of  insolvency  justifying  the  Court,  or  Judge,  in  placing  the  estate 
under  sequestration.  But,  in  addition  to  assigning  the  act  of 
insolvency  under  the  said  Act,  the  petitioner  should  add 
**  that  it  would  be  to  the  benefit  of  the  creditors  of  the  estate  that 
**  it  should  be  sequestrated^  • 

But  this  does  not  dispense  with  any  of  the  requirements 
of  the  Insolvent  Ordinance,  and  therefore  a  petitioner  seeking 
to  sequestrate  an  estate  by  virtue  of  this  Act,  and  having 
security,  must  place  a  valuation  upon  such  security.* 

Any  creditor  petitioning  for  a  sequestration  under  causes 
a  toy,  inclusive,  must  have  a  claim  amounting  to  at  least  ;i^  50;' 
the  Court  must  be  satisfied  that  primd  facie  the  petitioning 
creditor's  debt  amount  to  this  sum ;  *  and  any  creditor, 
or  any  number  of  creditors,  whose  claim,  or  total  claims, 

^  Standard  Bank  vs.    mnUrbach,  *  §  7. 

4  !•»  329 ;  Van  Renshurg  vs.  Mostert,  •  Moller  vs.  Askew';  and  FUkher  <&• 

Ibid^  364;  Fleming  ^  Co.  vs.    Van  Co,  vs.  Le  Sueur,  I  C.  T.,  II  and  203. 

Byssen,  Ibid,  366;  Roberts  &^  Co.  vs.  *  Fleming    and    Mudie    vs.      Van 

Cape  of  Good  Hope  Bank,  5  J.,  134 ;  Eyssen,  4  J.,  366 ;  Grisold  Bros^  vs. 

Stegman    vs.    Cohen,    I    C.  T.,    82 ;  Parrott,  5  J.,  79. 

Standard  Bank  vs.    Van   Buuren,  4  ^  §6. 

C.  T.,  327.  •  Fletcher  6*  Co.  vs.  WMte,  1 1  C,  T., 

*  Marsh  vs.  Makdn,  2  J.,  104.  286. 
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amount  to  at  least  ;g'ioo,  can  petition  for  a  sequestration  for 
cause  given  under  letter  k}  Any  creditor,  therefore,  whose 
claim  is  of  the  proper  amount  here  given  may  petition  the 
Court  to  have  the  estate  of  the  debtor  placed  under  sequestra- 
tion ;^  and  the  sequestration  may  be  followed  out  by  any 
creditor  other  than  the  petitioning  creditor.^  The  Court,  or 
Judge,  upon  being  satisfied  as  to  the  cause  of  insolvency,  may 
place  the  estate  under  provisional  sequestration,  and  order  the 
defendant  to  be  summoned  to  shew  cause  why  the  estate 
should  not  be  finally  adjudicated  for  the  benefit  of  the 
creditors.  The  return  day  of  such  a  summons  is  fixed  by  the 
Judge,  and  may  be  fyr  any  Court  day.*  Generally  the  return 
day  is  fixed  at  a  short  date,  this  being  presumed  to  be  as 
much  in  the  interest  of  the  insolvent  as  of  his  creditors  ;  but 
if  any  debtor  has  been  absent  for  40  days  from  his  usual  place 
of  residence,  a  copy  of  the  summons  should  be  published  in 
the  Gazette  and  another  should  be  affixed  to  the  outer  door  of 
the  Supreme  Court.*  So  also  in  a  case  where  a  defendant 
had  left  the  farm  on  which  he  usually  resided,  and  either 
lived  in  a  tent  at  an  unknown  place,  or  moved  about  in  a 
waggon,  and  the  summons  could  not  be  served  upon  him,  the 
Court  extended  the  return  day  of  the  summons,  and  ordered 
It  to  be  published  once  in  the  Gazette^  and  a  copy  to  be  affixed 
to  the  door  of  the  Supreme  Court^  But  in  the  case  of  the 
Board  of  Executors  vs.  Rocher^s  Executors^  the  Court  intimated 
that  in  future,  wherever  it  is  known  that  an  insolvent  has  left 
the  Colony,  this  fact  should  be  brought  to  the  knowledge  of 
the  Judge  who  is  asked  for  the  provisional  order  of  sequestra- 
tion, and  instructions  be  asked  of  him  as  to  substituted  service, 
or  publication  in  the  Gazette.  The  provisional  order  of  a 
Judge  in  every  estate  must  be  filed  with  the  Sheriff  who,  after 
registering  it  in  his  office  with  the  view  of  stopping  writs  or 
detaining  money  levied,  sends  it  to  the  Master,  in  whom  the 
estate  then  becomes  vested  ;•  but  pending  actions  may,  after 
a  time,  be  taken  up  again.*    But  a  creditor  who  has  an 

^  f  3  of  Act  38  of  1884.  ^  Van  Zylv&,  Louw,  decided  in  18871 

'  §  5,  lasol.  Ord.  not  reported. 

■  §  ao.  '  2  C.  T.,  191. 

*  S  17.  •  SS  >3.  »4  and  22< 

'  Ibid.  *  §§  23  and  24. 
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uncertain,  a  conditional,  or  a  contingent  cXdxm^  cannot  take 
proceedings  to  have  the  estate  placed  under  sequestration, 
until  the  condition  or  contingency  shall  have  been  fulfilled 
or  have  occurred,  nor  till  then  can  he  vote  in  the  choice  of 
a  trustee.* 

Formerly,  if  any  person  wished  to  oppose  the  sequestra- 
tion of  his  estate,  he  was  obliged,  within  three  days  after 
being  served  with  the  summons,  to  deliver  to  the  attorney 
of  the  petitioning  creditor,  where  his  residence  was  within  25 
miles  of  the  residence  of  such  attorney,  or  where  it  was  at  a 
greater  distance,  to  post  within  the  same  time,  at  the  nearest 
Post  office,  a  statement  in  writing  of  any  facts  alleged  in  the 
summons,  which  he  intended  to  dispute ;  failing  which  the 
allegations  in  the  summons  were  to  be  taken  as  admitted.' 
But  now  Rule  148  is  repealed  by  Rule  372,  and  consequently 
the  defendant,  if  he  wishes  to  oppose,  should  do  so  by 
affidavit,  as  is  done  on  motions :  and  also,  if  he  alleges  that 
he  is  not  insolvent,  he  should  prove  it^ 

The  Court  may,  in  its  discretion,  finally  adjudicate  the 
sequestration  of  the  estate,  or  dismiss  the  petition.^  If  it  be 
proved  to  the  Court  that  any  petition  is  unfounded  and 
vexatious  or  malicious,  the  defendant  may  then  and  there^ 
without  filing  pleadings,  prove  his  damages  sustained  in 
consequence  and  obtain  judgment  for  them  ;  ^  but  his  omis- 
sion forthwith  to  prove  damages  does  not  deter  him  from 
claiming  them  by  action.^ 

Where  a  provisional  order  of  sequestration  had  been 
granted  on  a  return  to  a  writ  of  execution  issued  on  a  super- 
annuated and  unrevived  judgment,  it  was  superseded  and  the 
compulsory  sequestration  refused.^  But  without  the  revival 
of  a  superannuated  sentence  the  estate  may  now^  under  Act 
of  1884,  be  compulsorily  sequestrated. 

Any  creditor  having  an  interest  in  the  estate  may  also 
oppose  the  application  for  sequestration,  though  the  debtor 

*  §  3'-  1869,  p.  58. 

'  Rule  of  Court  148;  and  Leeuwfur  ^  §  18. 
vs.  AfecAau;  tnAAtuUrsan  and  another  '  I  19* 
vs.  Webster^  3  M.,  322  and  220.  *  Askew  vs.  MolUr,  I  C.  T.,  128  and 

*  Simpson  <Sr*  Co.  vs.   Fleck^  3  M.,  129. 
213 ;  and  Gaiet  vsb  Honeybome^  B.  for  '  Brink  vs.  DeUma^  3  M.,  304. 
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himself  does  not  appear ;  but  he  need  not  give  notice  to 
the  petitioning  creditor  of  his  intention  to  dispute  the 
act  of  insolvency.* 

The  Court  may  grant  a  postponement  of  the  sequestration, 
on  the  application  of  either  the  petitioner  or  the  defendant,  if 
sufficient  cause  for  delaying  the  sequestration  be  shewn.' 

A  person  who  has  been  duly  summoned  to  shew  cause 
why  his  estate  should  not  be  sequestrated  may  oppose  the 
adjudication.^ 

A  second,  or  later,  sequestration  cannot  be  granted, 
though  leave  to  trade  may  have  been  given  to  the  insolvent, 
until  t\iQ  final  account  in  the  estate  has  been  confirmed.^ 

There  is  a  right  of  appeal  to  the  Supreme  Court  from  a 
sequestration  granted  by  a  lower  Court.* 

A  final  order  of  sequestration  may  be  recalled  where  the 
order  has  been  improperly  obtained.* 

A  creditor,  who  is  entitled  to  immediate  payment  of  his 
debt,  need  not  wait  for  the  fulfilment  of  conditions  of  sale 
which  (nay  prove  beneficial  to  the  defendant,  and  thus  an 
order  for  compulsory  sequestration  must  be  made  absolute.* 

The  mere  fact  that  the  estate  of  the  defendant,  who 
had  a  colonial  as  well  as  an  English  domicile,  had  been 
sequestrated  in  England,  wa$  .no  bar  to  an  action  against 
the  defendants  in  this  Colony.*  But  where  the  English 
Bankruptcy  Court  had  xequested  of  the  Colonial  Court  a 
power  in  aid  to  liquidate  the  estates  in  both  countries,  all 
actions  against  the  insolvents  were  stopped.' 

Though  a  notice  of  a  voluntary  surrender  has  been  given, 
there  is  nothing  to  prevent  the  Court  from  placing  the  estate 
under  compulsory  sequestration." 

The  petitioning  creditor  may,  after  he  has  obtained  the 
provisional  order  of  sequestration,  ask  to  have  it  discharged  ; 

'  Mdring  y.  Black  and  another,  3  2^\  [otBxiiXogfi  tat  Richards  \%,Dove' 

M.,  300.  ton*s  Trustees,  3  J.,  123. 

'  Drummofid  \s,  Marillac,  i  J.,  2.  '  Porter  vs.  Executors  of  Roberts,  2 

»  Re  Benjamin,  B.  for  1875,  P*  *>7'  !•>  286. 

*  Aljord  atid  Wills  vs.  Tovffisend,  4  •  Reytiolds  vs.  Jfowse  and  Early,  3 
J.,  153-  E.D.C.,  304;  B.  for  1875,  P-  79- 

*  Roberts   vs.    Cape  of  Good   Hope  *  Est,  Jfowse  Sons  6*  Co,,  3  J.,  14. 
Bank,  5  J.,  134.  "  Nelson  vs.  Whiie^  4  E.D.C.,  322. 

*  Ritchie  vs.  Andrews,  2  E.D.C., 
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or  he  may,  after  obtaining  the  final  order  of  adjudication, 
ask  to  have  it  superseded.^  If  no  administration  takes 
place  on  the  final  sequestration,  the  insolvent  may  also 
petition  the  Court  for  the  supersession,  or  discharge,  of  the 
final  order.'  But  so  long  as  the  order,  whether  provisional 
or  final,  is  not  cancelled  by  the  Court,  in  case  of  non- 
administration,  the  estate  remains  in  the  hands  of  the  Master, 
though  he  knows  there  has  been  no  meeting  of  creditors  and 
no  election  of  trustee. 

A  defendant  whose  estate  has  been  placed  under  pro- 
visional sequestration  cannot  confess  judgment  in  order  to  be 
freed  from  an  arrest,  or  civil  imprisonment,  as  the  estate  is 
vested  in  the  Master ;  and  such  confession  is  not  binding  on 
him  or  on  the  trustee.  He  may,  however,  move  to  be  dis- 
charged from  imprisonment^ 


Petition  for  compulsory  sequestration  on  an  unsatisfied  debt, 

(Heading.) 
Humbly  sheweth  : — 

I.  That  .  •  •  •  is  justly  and  truly  indebted  to  your  petitioner  in  the 
sum  of  ;^.  .  .  .  sterling,  being  the  amount  of  a  certain  (Jiere  briefly 
describe  the  debt)  for  which  sum  your  petitioner  obtained  judgment 
against  him  on  the  ....  day  of  ....  in  this  Honourable  Court. 

2.  That  on  the  ....  day  of  .  .  •  .  your  petitioner  issued  out  of  this 
Honourable  Court  a  writ  of  execution  (certified  copy  of  which  is  hereunto 
annexed)  against  the  goods  and  chattels  of  the  said  defendant  for  the 
said  sum  together  with  the  interest  thereon  from  the  ....  day  of ...  . 
in  terms  of  the  said  judgment ;  and  also  for  the  sum  of  ;f  •  .  .  .  sterling, 
being  the  taxed  costs  and  charges  incurred  by  your  petitioner  in  obtaining 
the  said  judgment 

3.  That  the  sheriff  of  this  Colony  was  duly  entrusted  with  the  execu- 
tion of  the  said  writ,  and  the  said  defendant  was  afterwards  required  by 
the  said  sheriff  to  satisfy  the  said  judgment,  or  to  point  out  sufficient 
disposable  property  to  satisfy  the  same. 

4.  That  it  appears  from  the  return  made  by  the  said  sheriff  to  the 
said  writ  (certified  copy  of  which  return  is  also  hereunto  annexed)  that 
{Jiere  state  the  nature  of  the  return), 

5.  That  in  consequence  of  the  failure  of  the  said  defendant  to  satisfy 
the  said  judgment,  as  appears  from  the  said  return,  he  has  committed 
an  act  of  insolvency. 

*  Sec    also    Arderne    vs.     SiUsian  '  See    Leibbrandt,     in     1886,     not 

Institute^  decided  1902,  not  reported.  reported.  ^ 

*  Re  Davidson^  5  J.,  93  and  99. 

i- 
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6.  Wherefore  your  petitioner  most  humbly  prays  that  your  Lordships 
may  be  pleased  to  place  the  estate  of  the  said  •  •  •  •  under  sequestration 
for  the  benefit  of  the  creditors  thereof. 

....  {Affidavit  of  Verificatum,) 


Security  to  the  Master. 

I  hereby  interpose  and  bind  myself  as  surety  to  the  Master  of  the 
Supreme  Court  for  the  payment  of  the  necessary  fees  and  charges  for 
the  prosecution  of  the  sequestration  in  this  matter  until  the  choice  or 
appointment  of  a  trustee. 

Dated  at  ...  •  this  •  •  .  •  day  of  •  •  •  • 


Master^s  certificate, 

I  hereby  certify  that  security  has  been  found  to  my  satisfaction  for 
the  payment  of  the  necessary  fees  and  charges  for  the  prosecution  of  the 
sequestration  in  this  matter  until  the  choice  or  appointment  of  a  trustee. 

Master's  Office,  Cape  Town,  this  .  •  •  •  day  of  • 


•  • 


Judges  order. 

tJpon  reading  the  foregoing  petition  and  affidavit  of ...  •  I  order 
that  the  estate  of  the  said  ....  be  placed  under  sequestration  in  the 
hands  of  the  Master  of  the  Supreme  Court,  and  that  the  said  •  .  .  •  on 
being  duly  summoned  thereto  by  the  said  .  •  .  •  do  appear  before  the 
Supreme  Court  on  .  •  •  •  the  •  •  •  .  day  of ....  at  10  o'clock  in  the 
forenoon,  to  shew  cause,  if  any,  why  his  estate  shall  not  by  judgment 
of  the  said  Supreme  Court  be  adjudged  to  be  sequestrated  for  the 
benefit  of  the  creditors  thereof. 

Dated  at  Cape  Town,  this  .  •  •  •  day  of  . 


•  • 


Summotis  for  comfnUsory  sequestration  {on  an  unsatisfied  debt). 

(Heading.) 

Whereas  upon  petition  of  ....  of  ....  it  appears  to  us  that ....  of 
....  is  justly  and  truly  indebted  to  the  said  petitioner  in  the  sum  ot 
£  .  .  .  .  sterling,  being  the  amount  of  certain  ....  for  which  said  sum  the 
said  petitioner  has  obtained  judgment  against  the  said  .  •  •  •  on  the  . .  •  • 
day  of  ....  in  this  Honourable  Court 

And  whereas  it  fiu-ther  appears  to  us  that  on  the  ....  day  of  ... .  the 
said  petitioner  issued  out  of  this  Honourable  Court  a  writ  of  execution 
against  the  goods  and  chattels  of  the  said  defendant  for  the  said  sum, 
together  with  the  interest  thereon,  from  the  ....  day  of  .... ;  and  the 
sum  oi  £  ....  being  the  taxed  costs  and  charges  of  the  said  petitioner, 
and  that  the  said  defendant  was  afterwards  required  by  the  Sheriff  of 
this  Colony  to  satisfy  the  said  judgment,  or  to  point  out  sufficient  dis- 
posable property  to  satisfy  the  same  ;  but  that  it  appears  from  the  return 
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made  by  the  said  SherifT  to  the  said  writ  that  ....  and  that  in  con- 
sequence of  the  failure  of  the  said  defendant  to  satisfy  the  said  judgment, 
as  appears  from  the  said  return,  he  has  committed  an  act  of  insolvency ; 
whereupon  the  said  petitioner  prayed  that  the  estate  of  the  said  .... 
might  be  sequestrated  for  the  benefit  of  the  creditors  thereof. 

And  whereas  it  further  appears  to  us  of  record  that  the  Honourable 
....  one  of  the  Judges  Of  the  Supreme  Court  of  our  said  Colony,  did,  by 
an  order  under  his  hand,  bearing  date  the  ....  day  of ...  •  place  the 
estate  of  the  said  ....  under  sequestration  in  the  hands  of  the  Master  of 
the  Supreme  Court  until  the  same  should  be  thereafter  adjudged  to  be 
sequestrated. 

Now  therefore,  we  command*  you  that  you  summon  the^aid  ....  of 
....  that  he  appear  before  our  Judges  of  our  Supreme  Court  of  our  said 
Colony,  at  Cape  Town,  on  the  ....  day  of  ....  at  lo  o'clock  in  the  fore- 
noon, to  shew  cause,  if  any,  why  his  estate  should  not,  by  sentence  of  the 
said  Supreme  Court,  be  adjudged  to  be  sequestrated  for  the  benefit  of  his 
creditors ;  and  serve  on  the  said  ....  a  copy  of  this  summons,  and  return 
you  this  summons  immediately  after  the  service  thereof  with  whatsoever 
you  have  done  thereupon.         -  •  -  • 

Witness,  &c. 


Registrar  of  the  Supreme  Court* 


Plaintiff's  attorneys, 
UeXettre  Chambers,  Church  Square, 
Cape  ToM. 


Petition  far  compulsory  sequestration  where  defendant  has  absconded  and 

petitioner  has  some  security  for  his  debt. 

•  '  •       (Headiiig.) 

1.  That  A.B.  of  ....  is  justly  and  truly  indebted  to  your  petitioner  in 
the  sum  of  ;f  .  .  .  .  sterling,  being  the  amount  of  a  certain  {here  describe 
nature  of  debt,  as  for  instance)  mortgage  bond  passed  by  him  in  your 
petitioner's  favour  on  the  ....  day  of  .... ,  and  by  which  the  farm  .... 
is  hypothecated,  together  with  the  interest  thereon  from  the  ...  .  day 
of ...  . 

2.  That  the  said  A.B.  on  the  ....  day  of  ... .  recently  left  his'dwell- 
irigf-house,  and  Is  said  to  have  gone  to  {state  whither ,  if  possible,  for 
instance)  Australia  by  the  steamer  ....  which  left  this  port  for 'Australia 
on  the  evening  of  that  day. 

3.  That  since  the  passing  of  the  said  mortgage  bond  {here  state  why 
the  security  is  or  has  become  insufficient,  as  for  instance)  the  said  A.B. 
gave  way  to  habits  of  intemperance ;  and  owing  to  his  neglect  of  his 
farming  operations  the  farm  has  become  reduced  in  value  and  is  not  now 
worth  more  than  about  ;^  .  .  .  .,  and  that  your  petitioner's  security  is 
therefore  only  of  the  value  of  about  the  sum  oi  £  .  .  ,  . 

4.  That,  by  reason  of  the  said  A.B,'s  clandestine  departure  aforesaid, 
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he  has  left  the  Colony  with  the  intent  to  defeat  or  delay  your  petitioner 
and  his  other  creditors  in  obtaining  payment  of  their  debts ;  and  that 
consequently  he  has  thereby  committed  an  act  of  insolvency. 
Wherefore  your  petitioner  humbly  prays,  &c. 

{Affidavit  of  Verification) 


Petition  for  compulsory  sequestration  by  reason  of  the  defendant  having 
left  his  residence  and  departed  from  the  Colony, 

(Heading.) 

1.  That  A.  B.  of  ....  is  justly  and  truly  indebted  to  your  petitioner  in 
the  sum  oi  £  .  ,  ,  ,  sterling,  being  the  amount  of  a  certain  (here  describe 
the  nature  of  the  debt), 

2.  That  the  said  A.B.  clandestinely  left  his  dwelling-house  and 
departed  by  the  mail  steamer  which  left  for  England  yesterday  afternoon, 

3.  That  he  has  made  no  provision  for  the  payment  of  your  petitioner's 
debt,  or  any  part  thereof,  nor,  as  fiy  as  your  petitioner  is  aware,  has  he 
authorised  any  person  to  do  so. 

4.  That  the  said  A.B.  has  left  his  dwelling-house  and  departed  from 
this  Colony  with  the  intent  to  defeat  or  delay  your  petitioner  and  his 
other  creditors  in  obtaining  payment  of  their  debts. 

$.  That  in  consequence  thereof  the  said  A.B.  has  committed  an  act 
of  insolvency. 

6.  Wherefore  your  petitioner  most  humbly  prays  that  your  Lordships 
may  be  pleased  to  place  the  estate  of  the  said  A.6.  under  sequestration 
for  the  benefit  of  the  creditors  thereof 

{Affidavit  of  Verification,) 


Summons  for  compulsory  sequestration  by  reason  of  the  defendants 

departure  from  his  dwelling-house, 

(Heading.) 

Whereas  upon  petition  of  CD.  of  .  • .  .,  it  appears  to  us  that  A.B.  of 
....  is  justly  and  truly  indebted  to  the  said  petitioner  in  the  sum  of 
;^  •  .  .  .  sterling,  being  the  amount  of  certain  {here  describe  the  nature 
of  the  debt) ;  and  whereas  it  further  appears  to  us  that  the  said  defendant 
had  clandestinely  left  his  dwelling-house  and  departed  by  the  mail 
steamer  which  left  for  England  on  the  ...  .  day  of  ....  ;  and  that  he 
had  made  no  provision  for  the  payment  of  the  petitioner's  debt,  or  any 
part  thereof,  nor  had  he  authorised  any  person  to  do  so ;  also  that  the 
said  defendant  had  left  his  dwelling-house  and  departed  from  this  Colony 
with  the  intent  to  defeat,  or  delay,  the  petitioner  and  his  other  creditors 
in  obtaining  payment  of  their  debts ;  and  that  in  consequence  thereof 
the  said  defendant  had  committed  an  act  of  insolvency. 

Whereupon  the  petitioner  prayed  that  the  estate  of  the  said  A.B. 
might  be  sequestrated  for  the  benefit  of  the  creditors  thereof. 

And  whereas  it  further  appears  to  us  of  record  that  the  Honourable 

2   S 
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•  •  * 


•  one  of  the  Judges  of  the  Supreme  Court  of  our  said  Colony,  did, 
by  an  order  under  his  hand,  bearing  date  the  •  •  •  •  day  of  •  •  • .,  place  the 
estate  of  the  said  {hcrefolltm  the  rest  of  the  frecedin^  summons). 


Petition  for  compulsory  sequestration  under  Act  38  of  1884. 

(Heading.) 

1.  That  A.B.  of  •  •  «  •  is  justly  and  truly  indebted  to  your  petitioner  in 
the  sum  of  ;£  •  • .  •  sterling,  being  the  amount  of  certain  instate  nature  of 
debtyfor  instance)  three  promissory  notes  bearing  date  respectively  •  •  •  • 
,  and  signed  by  the  said  A«B.  in  your  petitioner's  &vour. 

2.  That  {here  state  any  cause  or  proof  of  insolvency ^  for  instance)  the 
said  A.B.  had,  on  the  •  •  •  •  day  of  •  •  •  •,  at  a  meeting  of  his  creditors, 
admitted  his  inability  to  pay  them  in  full,  and  offered  a  compromise  of 
•  •  •  •  shillings  in  the  £y  which  was  refused. 

3.  That  in  consequence  thereof  the  said  A.B.  has  committed  an  act 
of  insolvency,  and  it  would  be  to  the  benefit  of  the  creditors  that  his 
estate  should  be  sequestrated  : 

Wherefore  your  petitioner  humbly  prays  {conclude  as  in  preceding 
petitions). 

{Affidavit  of  Verification.) 
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CHAPTER    XXXVI. 

PBOVISIONAL  TBX78TBE& 

Though  upon  the  sequestration  of  an  estate  it  is  vested  in 
the  Master  of  the  Supreme  Court,^  it  is  often  necessary  to 
appoint  one  or  more  trustees,  provisionally^  to  take  charge  of 
it  till  the  election,  by  the  creditors,  of  one  or  more  per- 
manent trustees. 

The  necessity  for  the  appointment  of  provisional  trustees 
must  be  shewn  to  the  satisfaction  of  the  Court,  or  a  Judge 
on  circuit ; '  and  though  their  number  is  not  limited,  as  in 
the  case  of  permanent  trustees  (§  40),  yet  in  no  instance  has 
the  Supreme  Court  ever  appointed  more  than  three,  and  has 
often  refused  to  appoint  more  than  one,^  The  size  of  the 
estate  and  its  being  split  up  in  different  localities  are  the 
criteria  for  the  Court  in  the  appointment  of  the  number  of 
provisional  trustees. 

The  application  for  the  appointment  of  a  provisional 
trustee  must  be  made  by  petition  of  one  or  some  of  the 
creditors  of  the  estate,  setting  forth  the  facts  calling  for  the 
necessity  for  a  person,  other  than  the  Master,  to  take  chaise 
of  the  estate,  pending  the  election  of  a  permanent  trustee ; 
and  praying  who  should  be  appointed,  and  the  powers 
desired. 

The  facts  will  depend  upon  the  circumstances  of  each 
case,  as  for  instance — 

(a)  That  the  estate  is  a  large  one  and  scattered  over 
several  localities. 

*  S§  i»  ^3*  '4>  46-48  of  Insolv.  Ord.      p.  i. 
"•  §  43  and  re  Morris^  B.  for  1875,  *  Re  Est.  Louw,  1865,  not  reported. 
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(6)  That  there  is  live  stock  which  must  constantly  be 
attended  to. 

(c)  That  there  are  perishable  articles  which  must  be 
taken  care  of,  or  perhaps  sold,  or  otherwise  disposed  of  at 
once. 

(d)  That  the  sheep  or  goats  are  lambing  or  kidding  and 
must  be  attended  to,  or  that  they  have  been  washed  and 
must  be  shorn. 

{e)  That  the  crops  are  ripening  and  must  be  reaped  and 
gathered. 

(/)  That  the  insolvent  has  a  large  business  which  it 
would  be  to  the  interest  of  the  creditors  to  carry  on  for  the 
benefit  of  the  estate  without  interruption  through  the  in- 
solvency ;  as  for  instance  in  the  case  of  a  dock  agency,^  or 
the  publication  of  a  newspaper,'  or  a  togt-rider  (trader),  or 
farming  operations.^ 

{g)  That  the  retention  of  a  certain  part  of  the  estate 
would  entail  unnecessary  expense,  and  that  it  would  be  more 
to  the  advantage  of  the  estate  to  sell  as  soon  as  possible. 

But  the  Court  will  not  appoint  a  provisional  trtistee^  if  the 
necessity  for  it  cannot  be  shewn:  for  instance,  if  the  estate 
can  just  as  well  be  taken  care  of  by  the  Master  or  Magis- 
trate's Messenger,  and  is  not  likely  to  deteriorate  or  cause 
extra  expense,  before  a  permanent  trustee  can  be  elected. 

In  the  case  of  a  contest  for  the  office  of  provisional 
trustee,  the  Court  will  appoint  the  one  who  is,  or  those  who 
are,  under  all  the  circumstances,  best  entitled  to  it. 

In  the  absence  of  any  special  power  given  by  the  Court, 
the  provisional  trustee  cannot  make  sale  of  any  part  of  the 
estate,  but  he  may  act  in  the  collection,  administration,  and 
distribution  of  the  estate  as  an  elected  trustee.^  His  remu- 
neration is  the  same  as  that  of  an  elected  trustee,'  and  if  he 
should  only  have  taken  care  of  the  estate,  and  another 
trustee  have  been  elected  to  liquidate  it,  he  should  be 
remunerated  in  proportion  to  the  extent  of  the  care  he  has 
exercised ;  but  the  elected  trustee,  whether  the  provisional 

'  ReMcKendexvi  1882.  »  Re  Van  Wyhy  1875,  none  of  which 

'  Re  Armstrong  in    1876,    and  re      is  reported. 
Lovegrcve  Cr*  Co,  in  1883.  *  §  43  of  Imol.  Ofd. 

*  §44- 
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trustee  or  not,  cannot  charge  twice  for  the  same  work  done, 
or  as  if  he  had  done  all  the  work,  but  the  whole  charge 
against  the  estate  must  be  as  if  for  one  act  by  one  man.^ 

The  provisional  trustee  may,  with  consent  of  the  Court, 
obtained  upon  application  by  petition,  open,  in  the  presence 
of  the  Master,  or  of  some  other  person  authorised  by  the 
Court,  all  letters  addressed  to  the  insolvent,  and  for  that 
purpose  may  receive  them  at  the  post  office.^ 

Though  no  special  provision  is  made  for  it  in  the  Ordi- 
nance, the  Supreme  Court  has  often  appointed,  of  its  own 
accord,  provisional  trustees  finally  to  liquidate  an  estate, 
where  the  creditors  have  failed,  for  whatever  cause,  to  elect  a 
permanent  trustee,  and  where  there  is  no  prospect  of  an 
early  election  or  an  election  with  different  result  Thus, 
where  in  an  election  for  trustees  the  number  of  the  creditors 
does  not  proportionally  represent  the  value  of  their  respective 
claims  \e.g.^  if  six  creditors  should  represent  claims  amounting 
to  ;^5,ooo,  while  four  creditors  represent  claims  amounting 
to  ;^ 9,000],^  the  Court  has  sometimes  appointed  both  the 
nominees  of  the  two  sets  of  contending  creditors;  some- 
times only  one  of  the  two  nominees ;  and  in  one  case,  after 
three  elections  held  each  time  with  the  same  result,  the  Court 
appointed  an  outsider,  in  no  way  suggested  by  any  of  the 
creditors,  as  provisional  trustee  ;  and  all  with  the  full  powers 
to  liquidate  the  whole  estate  as  if  a  trustee  (or  trustees)  had 
been  duly  elected  by  the  creditors.* 

The  appointment  of  a  provisional  trustee  will  not  be  set 
aside  by  the  Court  so  long  as  no  permanent  trustee  has  been 
duly  elected  by  the  creditors.*  Until  the  final  sequestration 
of  an  estate,  no  provisional  trustee  can  be  appointed,  but  the 
estate,  even  by  a  provisional  order,  is  vested  in  the  Master,* 
who  should  take  care  of  it ;  but  he  may  appoint  curators  bonis 
to  take  care  of  or  carry  on  the  business  of  the  estate,  so  far  as 

*  Est.  Stocky  1878  and  1879.  B^ers  deceased   1868 ;    and  Est,  Z. 
'  Est.  Robinson^  1 863 ;  Est.  Moore^      deceased,  November,  1872,  neither  of 

187s;    and  Est.   de  Marillac^   1878,  which  is  reported:  f^ZyiWj  iTroM^rj; 

none  of  which  is  reported.  and  re  TaU^  2  J.,  136  and  369. 
»  §  40.  *  Re  Est.  Viljoen,  i  C.  T.,  59. 

*  B.  for  1876,  p.  4 ;  r^  CuUinam^  B.  *  §§  43  and  47. 
for   1868,   p.   105;    re  Archer;   Est, 
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it  is  absolutely  necessary,  until  the  appointment  of  a  pro- 
visional  or  permanent  trustee*^ 


Petition  for  the  anointment  of  a  provisional  trustee. 

To  His  Honour  the  Chief  Justice  and  the  other  the  Judges  of  the 
Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

The  petition  of  the  undersigned  creditors  of  the  insolvent  estate  of 

•  •  •  •  01  •  •  •  • 

Humbly  sheweth  :— 

1,  That  your  petitioners  are  creditors  of  the  said  insolvent  estate  to 
the  amounts  set  opposite  their  respective  signatures. 

2.  That  the  estate  of  the  said  insolvent  principally  consists  of  {here 
name  the  part  of  the  estate  which  requires  to  be  specially  taken  care  oj 
or  to  be  disposed  of  for  instance^  that  in  the  said  estate  there  is)  a  great 
deal  of  confectionery  of  a  perishable  nature  which  must  be  dbposed  of, 
or  attended  to,  at  once ;  and  it  is  necessary  that  a  provisional  trustee  be 
appointed  to  take  charge  thereof  pending  the  election  of  a  permanent 
trustee. 

3,  That  Mr.  A of  •  •  •  •  is  a  fit  and  proper  person  to  be 

appointed  the  provisional  trustee  of  the  said  estate. 

4.  Wherefore  your  petitioners  humbly  pray  that  your  Lordships  may 
be  pleased  to  appoint  the  said  A.  •  •  •  .  to  be  the  provisional  trustee  of 
the  said  estate  until  such  time  as  a  trustee  can  be  elected  by  the  creditors ; 
and  with  power  forthwith  to  sell  the  perishable  articles  herein  mentioned* 

And  your  petitioners  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Ver^catum  by  one  of  the  petitumers^ 


Another  petition  for  same  purpose  with  power  to  sell  crops^  &*c. 
(Heading  and  Clause  t  same  as  before.) 

2.  That  the  crops  of  the  insolvent  on  his  farm  are  beginning  to  ripen 
and  it  is  necessary  that  they  should  be  cut  and  gathered  in  time ;  that 
there  are  about  3,000  sheep  that  have  been  washed  and  are  ready  to  be 
shorn ;  that  there  are  about  18  horses  in  the  stable  and  a  large  troop  of 
horses,  cattle  and  goats  which  require  to  be  taken  care  of;  that  there  are 
about  25  men  employed  as  monthly  labourers  on  the  farm;  and  that 
it  is  necessary  that  a  provisional  trustee  should  be  appointed  to  take 
inmiediate  charge  of  the  said  estate. 

3.  (Here  insert  Clause  3,  as  above.) 

4.  Wherefore  your  petitioners  humbly  pray  that  your  Lordships  may 
be  pleased  to  appoint  the  said  A. ....  to  be  the  provisional  trustee  of 

^  Wood  vs.  Webb,  4  K.D.C.,  ^;  re      C.  T.,  99 ;  re  Cortis^  1892 ;  reSecretan^ 
Solomon  <Sr*  Co,,  decided  Sup.  Court,      4  C.  T.,  185. 
18S4,    not    reported;    re   Amols,    i 
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the  said  estate  until  such  time  as  a  trustee  or  trustees  can  be  elected  by  the 
creditors ;  and  that  he  may  have  power  to  engage  the  labourers  on  the 
farm,  or  elsewhere  if  necessary,  to  reap  and  gather  the  crops,  to  shear 
the  sheep,  to  dispose  of  such  of  the  saddle  and  carriage  horses  in  the 
stable  as  are  not  required  for  his  purposes  in  working  the  farm,  and 
generally  also  to  sell  perishable  articles* 
And  your  petitioners,  &c. 

{Affidavit  of  Verification,) 


Petition  to  receive  from  post-office  and  to  open  letters  addressed  to  the 

insolvent. 

(Heading.) 
Humbly  sheweth : — 

!•  That  your  petitioner  is  provisional  trustee  in  the  insolvent  estate  of 
C.  D.  of •  •  •  • 

2.  That  from  your  petitioner's  knowledge  of  the  affairs  of  the  insolvent 
(or  that  from  information  received  from .  .  .  .a  creditor  of  said  insol- 
vent) there  is  good  reason  to  believe  that  letters  from  (Europe)  to  the 
insolvent  will  throw  a  great  deal  of  light  and  information  on  his  affairs, 
deab'ngs  and  transactions  before  insolvency,  which  cannot  by  means  of 
any  inquiry  be  obtained  with  the  same  degree  of  certainty  and  speed. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  order  that  aU  letters  for  the  said  insolvent,  arriving  from 
Europe,  may  not  be  handed  to  the  insolvent  by  the  General  Post-office, 
but  to  your  petitioner;  and  may  either  be  opened  and  read  by  your 
petitioner  or  by  some  other  persons  to  be  appointed  by  this  Honourable 
Court,  before  being  handed  to  the  insolvent,  and  if  of  any  consequence 
to  the  affairs  of  the  estate  then  to  be  detained  by  your  petitioner  till  the 
further  order  of  Court. 

And  your  petitioner,  &c. 
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CHAPTER  XXXVn. 

FBOOFS  OF  DEBT,  AND  THE  BANKIKQ  OB  BETTLINa 

or  DEBTa 

Every  debt,  however  small  or  large,  must  be  proved  by 
affidavit,  and  can  be  proved  at  any  of  the  three  usual  meet- 
ings of  creditors,  or  at  any  special  meeting  called  for  that 
purpose.*  Any  person  can  prove  a  debt  without  a  power, 
but  no  one  acting  for  a  creditor  can  vote  for  the  election  of  a 
trustee  without  a  special  power.*  The  affidavit  of  the  proof 
of  debt  can  be  made  by  anyone  who  has  a  knowledge  of  the 
debt,  stating  how  this  knowledge  was  derived ;  as,  for 
instance,  in  his  capacity  as  Book-keeper,  or  Clerk,  or 
Manager,  or  PlaintifTs  or  Defendant's  Attorney,  If  the  debt 
is  on  an  open  account,  it  should  give  the  date  when  incurred  ; 
if  by  a  cession,  the  date  should  also  be  given.  The  object  of 
the  date  is  to  see  whether  the  debt  is  due,  or  has  become 
prescribed.  It  may  also  affect  a  question  of  undue  preference 
or  fraud,  or  preference  under  a  general  covering  bond.  The 
affidavit  should  therefore  state  the  nature  of  the  debt,  and  when 
incurred  originally ;  and  that  it  is  a  just,  true  and  lawful  debt.' 

As  compound  interest,  in  the  absence  of  a  special  contract 
to  pay  it,  is  not  allowed  by  law,  and  as  an  interest  can  never 
exceed  the  capital,*  it  follows  that  a  creditor  can  prove  only 
for  interest,  not  compound  interest,  nor  interest  exceeding 
the  capital 

If  the  debt  is  secured,  or  partly  secured,  whatever  security 
is  held  for  it  should  also  be  stated  in  the  affidavit,  and  tlte 
value  of  the  security  should  likewise  be  mentioned.    For  instance, 

>  §§  25-27  Insolyent  Ordinance.  '  §  27,  Ibid. 

*  §  31,  Ibid.  «  v.  d.  Lbden,  i,  15,  3,  SS  3  afid  4. 
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if  it  be  a  Bond,  whether  Mortgage  or  Notarial ;  or  an  endor- 
sation  to  a  note  or  a  Bill,  or  a  Pledge,  or  a  Life  Policy,  it 
should  be  so  stated,  and  briefly  described,  and  the  value 
thereof  given  :  and  if  there  be  a  surety,  his  name  and  address 
should  also  be  given.^  A  person  holding  a  lien  upon  any- 
thing belonging  to  an  insolvent,  should,  in  proving  his  claim, 
state  in  the  affidavit  the  nature  of  the  lien,  else  he  will  lose  his 
lien.  He  would  nevertheless  be  bound  to  give  up  the  subject- 
matter  of  the  lien  to  the  trustee,  to  be  realised ;  but  by 
having  mentioned  the  nature  of  his  lien  in  his  aflidavit,  he 
would  be  entitled  to  the  proceeds  thereof  to  the  extent  of 
his  claim.  If  however  he  should  be  insufficiently  paid  on  his 
claim,  he  can,  for  the  deficiency,  claim  concurrently,  like  any 
other  concurrent  creditor,  upon  the  remaining  assets  of  the 
estate.  The  balance,  if  any,  must  go  to  the  benefit  of  the 
estate.  There  is  a  great  difference  between  a  pledge  and  a 
lien.  While  the  pledge  or  any  other  security  must  be  annexed 
to  the  affidavit  of  proof  of  debt,  the  nature  of  the  lien  shotdd  be 
clearly  described  in  the  affidavit,  aud  the  thing  itself  be  given  up 
on  the  demand  of  the  trustees.  Thus,  suppose  A  has  repaired 
the  watch  of  B.  So  long  as  the  watch  is  in  his  (A's) 
possession  he  has  a  lien  on  it  for  his  repairs  thereto,  and 
need  not  give  it  up  to  B  till  he  is  paid.  The  moment  he 
parts  with  the  watch  his  lien  is  lost.  But  if  B  becomes 
insolvent  before  the  delivery  of  the  watch,  A  is  then  bound 
to  give  it  up  to  the  trustee,  to  be  realised ;  but  he  can  protect 
his  lien  by  mentioning  it  in  the  affidavit  of  proof  of  debt.  So 
also  as  regards  an  attorney's  lien.  If  A,  an  attorney,  has 
done  some  specific  work,  on  some  special  papers  of  B 
entrusted  to  him  for  that  purpose,  such  as  passing  Transfer 
or  Bond,  or  drawing  any  other  deed,  the  attorney  has  his 
special  lien  on  those  papers  for  his  charges;  but  not  on 
papers  which  have  come  into  his  possession  in  the  usual  way, 
and  on  which  no  particular  or  special  work  has  been  dotie}  In 
any  case,  he  also  must  hand  up  the  papers  to  the  trustee, 
reserving  his  lien.^ 

'  f  27  Insolv.  Ord.  '  {f  27,  30  and  48  lofolvent  Ordi« 

*  G.P.B.,  Vol.  2,  p.  722,  Art.  80;      nance. 
Ibid,  p.  813  and  166;  Voet,  42,  7,  7. 
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The  debt  proved  by  a  creditor  or  his  agent  must  be  to 
the  satisfaction  of  the  Master,  or  Magistrate,  before  whom 
the  meeting  is  held  ;  ^  and  if  a  creditor  holds  any  preferable 
security  or  lien  upon  any  part  of  the  estate,  he  must  put  a 
value  upon  such  security,  and,  to  deduct  it  from  the  debt 
proved,  specify  the  balance  without  prejudice.*  And  so  also 
where  there  is  an  account  current  between  the  parties,  or 
mutual  credits  or  debts,  or  the  creditor  is  also  indebted  to  the 
estate  no  matter  in  how  small  a  sum,  he  should  set  off  and 
prove  only  for  the  balance  of  his  claim.^ 

In  the  case  of  a  second  surrender,  before  the  insolvent  shall 
have  been  rehabilitated  of  his  first  surrender,  the  creditors  of 
his  first  estate  are  entitled  to  prove  on  the  second  estate,  just 
as  if  the  last  order  of  sequestration  had  been  the  only  order 
ever  issued.^  The  17th  section  of  Act  38  of  1884  does  not  take 
away  or  affect  the  right  of  the  creditors  under  the  130th 
section  of  Insol.  Ord.* 

If  the  Master  or  the  Magistrate  should  not  be  satisfied  with 
a  debt  proved,  he  ought  to  reject  it,  thus  leaving  the  creditor 
to  satisfy  the  Court  as  to  the  legality  or  justness  of  his 
claim.  The  Magistrate  or  Master  is  therefore  justified  in 
refusing  a  claim  which  contains  an  item  for  alleged  damages 
sustained,  as  the  measure  of  damages  is  still  a  question  to  be 
ascertained,  and  settled  by  a  Court  of  law.®  Hence  a  claim 
for  unliquidated  damages  should  not  be  admitted  until  the 
amount  has  been  duly  fixed  by  judgment  of  a  competent 
Court*  Claims  or  debts  that  are  prescribed  before  the 
date  of  sequestration  cannot  be  proved.  In  the  case  of 
NatuU  Executor  vs.  Hall  and  Co.^  the  Chief  Justice  said : 
"Proof  of  debt  is  bringing  an  action.  As  soon  as  some 
opportunity  was  given  to  prove  the  debts  prescription  could 
not  from  that  time  continue  to  run."  If  the  Master  or 
Magistrate  should  either  have  admitted  or  rejected  a  proof, 

*  §  27,  Ibid,  and  re  Anderson^  3  M.,  •  V.  d.  Byl  ^  Co.  vs.  Longford's 
222.                                                               Trusties^    7    J.,    235 ;    Magadas   vs. 

*  §  30>  Ibid.  Trustee  of  Magadas^  2  M.,  345 ;  and 
'  J  28,  Ibid,  and  Herron  vs.  Searight      JDidtnan  vs.  Anderson^  3  M.,  222 ;  and 

&*  Co,f  3  M.,  345.  Chisholm  vs.    AndersorCs  Trustees^  2 

*  §    130    Insolv.     Ord. ;    and   for      A.C.,  34. 

analogy,    see   fVamer's  Assignees  vs.  ^  De  Klerck  w^.  Zeepum  and  another, 

Wamei^s  Trustees^  4  J.,  227.  6  C.  T.,  19a ;  Ibid,  13  S.  C,  i8l, 

'  Lindenhergyt,  Gi^on,  13  S.  C,  24.         f  Decided  1902,  not  reported,, 
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which  should  respectively  have  been  either  refused  or  admitted, 
the  disappointed  creditor,  in  the  one  case,  can  move  the  Court 
that  his  rejected  claim  may  be  admitted ;  or  any  creditor,  or 
the  trustee,  in  the  other  case,  can  move  that  a  proof  admitted 
should  be  expunged.^  And  if  the  Court  should  think  the 
question  of  such  importance  that  it  can  best  be  decided  by 
action,  they  may,  instead  of  deciding  it  on  motion,  order  an 
action  to  be  instituted.'  The  Master  or  the  Magistrate  has 
no  jurisdiction  to  alter  or  re-open  the  proof  which  has  been 
allowed  by  him.^ 

A  trustee  has  no  right  to  admit  a  proof  of  debt  which 
has  either  been  rejected  by,  or  not  submitted  to,  the  Master 
or  Magistrate,  even  although  he  has  the  consent  of  the 
creditors.^  Nor  can  he  set  aside  or  ignore  a  proof  of  debt 
admitted  by  such  officer,  but  must  apply  to  the  Court,  upon 
notice  to  the  creditors.*^  Any  creditor  may  also  apply  to  the 
Court  for  leave  to  amend  his  proof  of  debt^  upon  good  cause 
shewn,  in  which  case  notice  of  the  application  must  be  given 
to  the  trustees ;  for  instance,  the  Court,  as  Upper  Guardian  of 
Minors,  allowed  a  proof,  which  had  been  made  on  the  estate 
of  a  guardian  as  concurrent,  to  be  altered  to,  and  ranked 
as,  preferent.*  A  creditor  may  vyithout  leave  of  the  Court 
withdraw  his  proof  and  claim,  but  he  is  up  to  then  liable  for 
his  pro  rata  share  of  costs  bond  fide  incurred  by  the  trustee.^ 
Although  a  debt  may  be  not  yet  due,  it  may  be  proved  and 
valued  in  the  voting:^  but  a  debt  which  depends  upon  a 
contingency  which  has  not  happened,  or  a  condition  which  is 
still  tmfulfilled,  cannot  be  proved  till  then,  tmless  the  trustee 
has  valued  it,  who  is  then  to  admit  the  creditor  to  prove  for 
the  amount  so  ascertained.*    But  a  bond,  with  sureties  who 


*  §  a7  InsoW.  Ord. 

*  Re  Patterson^  B.  for  1869,  95 ; 
n  Magadds^  2  M.,  345;  Brinies 
Trustees  "vs.  Munnik,  I  R.,  562; 
Trustees  Tritch  vs.  Berrangi^  3  J.,  219 ; 
Paterson  vs.  Umunto  Sugar  Company^ 
B.,  1876,  p.  1 6a 

'  Van  Schalkwyk  vs.  Pienaa^s  Trus* 
tas,  8  C.  T.,  329. 

*  Re  Anderson,  3  M.,  222. 

'  Re  Brink  Mid  re  Barton,  I  K«, 
305  and  369. 


*  §  28  InsoL  Ord.,  and  HiddingKs 
Exors.ys.Hiddingk's  Trustees,  4  J.,  200 ; 
Est,  PUgram,  I  C.  T.  287  j  Botes  vs. 
Meerey  i  J.,  28 ;  re  Paierson,  B.,  1875, 

?.  45 ;  Stewarts  Assignee  vs.  WahTs 
yustee,  3  J.,  243. 

'  Cressy  and  others  vs.  Haarhoffs 
Trustees,  5  C.  T.,  157  j  Ibid,  12  S.  C, 
123. 
>  §  29  InsoL  Ord. 

*  §  31,  Ibid,  and  Trustee  of  Leigh  Vs. 
LeM,  I  J.,  75 ;  Copestake  vs.  Alex* 
ander,  2  J.,  137. 
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have  renounced  the  exceptions,  is  not  a  contingent  claim, 
where  one  of  the  sureties,  and  not  the  principal  debtor,  has 
surrendered  his  estate.^  • 

The  claims  of  a  person  who  is  absent  from  the  Colony, 
which  have  not  been  proved,  may  be  allowed  by  the  Court, 
upon  good  cause  appearing,  to  be  entered  on  the  proceed- 
ings in  the  insolvent  estate,  and  the  creditor  may  be  allowed 
a  reasonable  time  to  prove  it' 

In  a  proof  of  debt,  a  person  may  also  claim  the  interest 
due,  or  to  become  due  thereon,  and  in  certain  cases  the  claim 
may  be  subject  to  a  rebate  of  interest  Interest  on  a  band  is 
preferent  only  for  a  year,  and  a  current  year ;  if  more  than 
this  is  due,  the  balance  interest  is  concurrent :  but  the  interest 
from  the  date  of  sequestration  is  preferent  up  to  the  day  of 
payment*  Thus  suppose  a  man  surrendered  on  the  ist  July, 
1892,  and  there  is  interest  due  on  a  bond  from  ist  January* 
1884,  interest  would  be  preferent  from  the  ist  January,  1891, 
to  the  time  of  the  order  of  the  sequestration ;  and  from  the 
date  of  the  order  of  sequestration,  interest  would  be  preferent 
also  up  to  the  date  of  payment ;  but  the  interest  due  to  and 
before  the  1st  January,  1891,  would  be  concurrent  Children 
may  prove  on  the  insolvent  estate  of  the  surviving  parent  for 
their  tacit  hypothec,  out  of  the  estate  of  the  first  dying  parent 
in  respect  of  their  inheritance  or  fidei  commissutn  ;  and  this 
tacit  hypothec  is  preferent  over  a  special  mortgage,  passed  by 
the  survivor,  after  the  death  of  the  first  dying.  Sometimes, 
according  to  circumstances,  the  tacit  hypothec  is  preferent 
only  as  to  one  half,  and  concurrently  as  to  the  remaining 
half.* 

Partnership  creditors  must  prove  on  the  partnership 
estates,  and  private  creditors  on  the  private  or  separate 
estates  of  the  insolvent  partners.  But  if  the  partnership 
creditors  are  paid  in  full,  any  balance  of  partnership  assets 
must  go  to,  and  be  distributed  among,  the  creditors  of  the 

>  He  DmnySy  3  M.,  309.  S.  C,  414* 

*  §  32  Insol.  Ord.  «  Hiddingh  vs.  de  Roubaix,  B.,  18789 


„  29  and  33,  Ibid,  and  re  IVMit*  36  ;  Jennings   vs.    van    IVyk,    7  J., 

comby  3  M.,  211;  re  Slander y  B.  for  228;    and  see   Chapter    *^  Hyp<4heca* 

1S73*  P*  93 ;  ^  Meiringy  2  M.,  318 ;  tians.''* 
Brink  vs.  High  Sheriff  and  others,  12 
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private  estates,  and  vice  versd :  and  if  any  private  estate  has 
paid  the  company's  creditors,  it  can  prove  and  rank  for  so 
much  on  the  co-partners'  separate  estates.  But  no  partner 
who  is  insolvent,  and  no  trustee  of  any  insolvent  partner, 
shall  rank  for  contributions  upon  the  insolvent  estate  of  any 
other  partner  to  the  prejudice  of  the  company's  creditors 
claiming  on  the  private  estate.^ 

Any  creditor  of  any  firm  may  vote  on  the  private  estate 
of  any  insolvent  partner  of  that  firm,  in  the  election  of  trus- 
tees, and  in  the  matter  of  agreeing  to  or  dissenting  from 
any  offer  of  compensation,  and  of  the  insolvent's  rehabilita- 
tion ;  and  when  such  creditor  is  the  petitioning  creditor,  he 
may  recover  dividends,  but  not  otherwise.^  And  any  creditor 
who  holds  a  general  bond  is  entitled  to  a  vote  for  the  full 
amount  of  his  claim  in  all  matters  regarding  the  property  over 
which  he  has  the  security.' 

Either  on  the  filing  or  proving  of  the  proof  of  debt,  or 
within  a  reasonably  short  time  thereafter,  the  creditor  should 
tender  to  the  trustees  the  document,  or  title  deeds,  or  transfer, 
or  life  policy,  oV  other  subject-matter,  on  or  by  which  he 
alleges  in  his  proof  that  he  holds  a  lien,  as  every  asset  in  an 
estate  must  be  given  up  to  be  realised  by  the  trustees ;  and 
if  he  fails  to  do  so,  the  trustees  can  compel  him,  by  notice  of 
motion,  to  hand  it  up  for  realisation.^  But  the  trustee,  instead 
of  claiming  the  security,  may  allow  the  creditor  to  retain  it  in 
part  payment  of  his  claim,  and  he  may  also,  if  to  the  benefit 
of  the  estate,  pay  a  preferent  creditor  the  amount  of  his  lien, 
and  so  release  the  property,  without  a  proof  of  debt  being  filed 
by  the  creditor ;  *  and  even  though  a  creditor  may  not  have 
proved  his  claim,  he  still  retains  the  right  to  do  so,  and  can 
set  it  off"  against  any  claim  the  estate  may  have  upon  him.^ 

The  costs  in  establishing  a  proof  before  a  court  of  law 

*  §  34,  Insolv.  Ord.,  and  Copestake  *  Pennyp,  WUson,  Watermeyer,  14 ; 
and  others  vs.  Alexander,  2  J.,  137;  Kellar's  Trustee  vs.  Edmeads^  3  J.,  25; 
Bates  vs.  Hunt,  Ibid,  179;  Norton's  Trustees  Tritch  vs.  Berrangd,  Ibid, 
Trustees  vs.  NordetCs  Trustees,  3  M.,  217;  Osmond:' s  Trustee  vs.  Hofmeyr, 
330-  4j-,  43;  «  Viijoen,  I  C.  T.,  154. 

*  §  35  Insol.  Ord.  *  Fryer  vs.  Farqukat^s  Trustees,  B., 

*  Burger  and  others  vs.  De  VUliers,  1879,  p.  226. 

8  C.  T.,  219.  •  Samfuin's  Trustees  vs.  Joseph,  B., 

1876,  p.  229. 
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form  part  of  the  costs  of  administration,  and  must  be  allowed 
in  the  proof,  and  also  whatever  other  costs  can  be  bond  fide 
said  to  be  part  of  the  costs  of  administration.^  For  a  further 
example  of  what  claims  against  the  estate  may  be  paid  without 
"  proof  of  debt "  see  Chapter  on  "  Trusteed  Accounts'^ 

In  connection  with  this  subject  the  Chapter  on ''  Hypothe** 
cations ''  should  be  studied. 


Notice  0/ motion  by  a  trustee  on  a  creditor^  to  give  up  the  subject  matter 

of  a  Hen  referred  to  in  the  proof  of  debt^ 

(Heading.) 

A.B.  in  his  capacity  as  trustee  in  the  insolvent  estate  of  CD.,  applicant, 
vs.  E.F.,  respondeht 

Sir — ^Take  notice  that  application  will  be  made  by  the  above  applicant 
to  this  Honourable  Court  on  the  .  •  •  .  day  of ....  at  10  o'clock  a.m. 
for  an  order  compelling  you  to  give  up  instate  here  what  it  is^far  instance) 
certain  deeds  of  transfer  in  favour  of  the  said  insolvent  of  the  feirms  .  .  •  • 
and  ....  and  referred  to  in  your  proof  of  debt  on  said  estate. 

And  to  shew  cause  why  you  shall  not  be  ordered  to  pay  the  costs  of 
this  application. 

Dated  at  C  .  •  •  •  T  .  •  •  •  this  •  .  •  .  day  of .  •  •  • 


.  •  •  « 


Applicant's  Attorneys, 
To  E.F.  of  ...  • 

the  above  respondent, 
(Note. — Make  an  affidavit  in  support  as  to  facts  in  foregoing  notice^ 


Notice  of  motion  calling  upon  the  trustee  to  shew  cause  why  a  certain 
proof  of  debt  shall  not  be  admitted  on  the  insolvent  estate^ 

(Heading  of  Court.) 

Between  A.B.,  applicant, 

vs,  CD.,  in  his  capacity  as  trustee  of  the  insolvent 
estate  of  E.F.,  respondent. 

Sir — ^Take  notice  that  application  will  be  made  to  this  Honourable 
Court  on  the  .  .  •  •  day  of ....  at  10  o'clock  in  the  forenoon,  on  behalf 
of  the  above  applicant,  who  claims  to  be  a  creditor  of  the  said  insolvent 
estate,  for  an  order  compelling  the  Master  of  this  Honourable  Court  (or 
a  Resident  Magistrate  of .  .  .  .)  to  admit  and  to  rank  the  proof  of  debt 
tendered  by  him  to  the  said  Master  (or  Resident  Magistrate)  at  the 
meeting  of  creditors  of  the  said  insolvent  estate  held  before  him  on  the 
....  day  of ...  .  last  past,  and  which  said  proof  was  refused  by  him  on 
the  ground  that  {here  state  tlu  reason  why,  if  any  reasons  were  givcn^ 

»  2  M.,  321 ;  2  J.,  386,  and  7  J.,  235  ;  Brink  vs.  High  Sheriffs  12  S.  C,  414. 
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for  instance)  the  said  insolvent  has  alleged  that  the  said  debt  was  not  a 
bond  fide  one  and  not  for  valuable  consideration. 

And  further  to  shew  cause  why  you  shall  not  be  ordered  to  pay  the 
costs  of  this  application. 

Dated  at  Cape  Town  this  ,  • .  •  day  of. 


•  • 


Applicant's  Attorneys. 
To  CD.,  Esq. 

In  his  capacity  as  trustee  of  the  insolvent  estate  of  E.F,  of .  .  ♦  .  the 
above  respondent  of  •  .  •  • 


Affidavit  in  support  of  preceding  notice^ 

(Heading.) 
Same  as  notice. 

I,  A.B.,  of ...  .  make  oath  and  say  : — 

1.  That  at  a  meeting  of  creditors  of  the  said  insolvent  estate  held 
before  the  Master  of  this  Honourable  Court  (or  the  Resident  Magistrate 
of  •  .  •  •)  on  the  .  •  • .  day  of .  #  .  .  last  past,  I  tendered  the  proof  of 
debt  hereimto  annexed  marked  A,  but  the  Master  (or  Magistrate)  refused 
to  admit  it  on  the  ground,  as  was  alleged  by  the  said  insolvent,  who  was 
present  at  the  said  meeting,  that  the  said  debt,  mentioned  in  the  said 
proof,  was  not  a  bond  fide  one  and  was  not  for  a  valuable  consideration.    . 

2.  I  say  further  {here  give  the  cause  of  the  debty  for  instance)  that 
this  debt  arose  in  the  following  way  :  On  the  . .  .  •  day  of  •  •  •  .  G  •  •  .  . 
was  committed  for  trial  by  the  Resident  Magistrate  of  •  •  •  •  on  a  charge 
of  •  •  • .,  but  was  allowed  out  on  bail,  himself  in  j^Soo  and  two  sureties 
of  ;£25o  each,  and  that  the  said  insolvent  was  one  of  the  sureties,  and  one 
H  •  .  .  .  another,  and  they  duly  signed  the  bail  bond. 

That  about  a  week  after  this  the  said  insolvent  asked  me  to  lend  the 
said  G  .  .  .  .  a  sum  of  ;£25o,  but  when  I  declined  to  do  so,  owing  to  the. 
criminal  charge  against  G  .  •  •  .  the  insolvent  said  that  he  would  be 
responsible  to  me  for  a  refund  of  the  money,  and  I  accordingly  gave 
G  .  .  •  .  the  ;^25o,  and  took  the  promissory  note  for  it,  annexed  to  my 
said  proof  of  debt. 

3.  I  say  further  that  at  the  time  I  gave  the  money  to  G  ....  I  was 
led  by  the  insolvent  to  believe  that  the  money  was  required  for  the 
defence  of  G  .  .  .  .,  and  it  was  not  until  some  days  thereafter  I  had 
suspicions  that  the  said  G  .  .  •  .  was  contemplating  to,  and  did  ultimately, 
surreptitiously  leave  this  Colony  for  Australia. 

4.  I  say  ftirther,  I  was  no  party,  either  directly  or  indirectly,  to  this 
escape  of  G  .  .  .  .,but  when  my  suspicions  about  G  .  .  .  .'s  movements 
were  aroused,  I  spoke  to  the  insolvent  about  them  and  asked  him  if  he 
was  safe  as  to  his  bail,  and  as  to  his  note  due  to  me,  when  he  ridiculed 
the  idea  of  G  .  •  .  .'s  leaving,  to  escape  justice,  and  told  me  "to  hold  my 
tongue"  as  G  •  •  .  .  was  only  going  to  Natal  on  a  little  bit  of  a  spree  to 
recover  from  the  effects  of  the  charge  laid  against  him,  and  thus  be  better 
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able  to  prepare  for  his  defence.  Though  I  had  my  misgivings  about 
G  .  •  .  .  I  trusted  and  believed  what  the  insolvent  had  told  me,  and  on 
the  faith  of  that  I  lent  G  ....  at  his  own  request  the  sum  of  £^0,  but 
this  sum  I  do  not  claim  from  the  insolvent  estate. 

5.  I  say,  lastly,  that  these  are  all  the  facts  connected  with  this  matter, 
and  that  I  have  withheld  nothing. 

Sworn  at,  &c. 


Notice  of  motion  to  shew  cause  why  a  certain  proof  of  debt  shall  not  be 

expunged^ 

(Heading.) 
A.B.  vs,  CD. 
and  E.F.,  the  latter  in  his  capacity  as  trustee  of  the 
insolvent  estate  of  G.H. 

Gentlemen, — Take  notice  that  application  will  be  made  to  this  Honour- 
able Court  on  the  ....  day  of ....  at  10  o'clock  in  the  forenoon  on  behalf 
of  the  above  applicant,  who  is  a  creditor  of,  and  as  such  interested  in,  the 
said  insolvent  estate,  at  which  time  you  will  be  required  to  shew  cause, 
if  any,  why  the  proof  of  debt  for  the  sum  of  ;£  .  .  .  .  tendered  by  you,  the 
said  C.D.,  to  and  accepted  and  ranked  by  the  Resident  Magistrate  of 
....  at  a  meeting  of  creditors  of  the  said  insolvent  estate,  held  before 
him  on  the  ....  day  of ....  at ...  .  shall  not  be  expunged  from  the 
minutes  ....  of  said  meeting  and  from  the  list  of  proofs  of  debt  filed, 
on  the  ground  that  {here  state  the  cause  of  objection  to  the  claim,  for 
instance)  the  alleged  debt  represents  a  joint  speculation  between  the 
insolvent  and  the  said  CD.  in  the  purchase  of  certain  horses  from  one 
I. J.,  which  had  all  died  from  the  horse-epidemic  in  the  early  part  of  this 
year,  and  for  which  debt  they  had  jointly  compromised  and  settled  with 
the  said  I.J. ;  and  the  said  insolvent  is  in  no  way  liable  therefor  to  the 
said  CD. 

And  to  shew  cause  also  why  you  shall  not  be  ordered  to  pay  the  costs 
of  this  application. 

Dated  at  Cape  Town  this  ....  day  of ...  . 

Yours,  &c. 


Applicant's  Attorneys. 
To  CD.  of .  .  .  . 

and  E.F.of .  .  .  .,  the  latter  in  his  capacity  as  trustee  in  the  insolvent 
estate  of  G.H. 

(Note. — The  affidavit  in  support  should  go  to  prove  the  facts  in  the 
notice. 

Similar  twtices  and  affidavits  (varying  according  to  circumstances) 
may  he  made  on  the  amendment  of  a  proof :  atid  all  other  objections  in 
cases  of  proofs  of  debt. 

But  if  the  matter  is  of  such  importance  that  an  action  has  to  be 
brought,  then  a  summons  should  be  issued,  or  the  Court  may  order  the 
objections  to  be  tried  by  actioti  and  not  by  motion,) 
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Summons  to  amend  a  proof  by  chanf^ng  part  of  it  from  apreferent  to  a 
concurrent  claim,  and  by  having  the  remaining  parts  expunged^ 

(Heading.) 

Command    &c A.B of  ...  .  (hereinafter    called    the 

defendant)  that  within  •  .  «  .  days  after  the  service  of  this  summons  he 
cause  an  appearance  to  be  entered  in  our  Supreme  Court  of  our  said 
Colony  at  Cape  Town  to  answer  CD.  and  E.F.  of  .  .  .  .  in  their  capacity 

as  trustees  of  the  insolvent  estate  of  G.H of  ...  .  (hereinafter 

called  the  plaintiff)  in  an  action  wherein  the  plaintiff  claims  :  ist.  That  the 
item  ;^45o  in  the  proof ....  of  debt  of  the  said  defendant,  and  the  alleged 
to  be  for  maternal  inheritance  due  to  him,  may  be  expunged  as  a  pre- 
ferent  claim  and  be  ranked  only  concurrently  on  the  ground  that  the  tacit 
hypothec  which  the  said  defendant  had  on  the  said  insolvent  estate  for 
his  said  inheritance  has  been  novated  and  thus  lapsed  by  reason  of  his 
having  accepted  promissory  notes  from  his  father,  the  said  insolvent,  in 
payment  of  the  said  inheritance. 

2.  That  the  item;£5oo  mentioned  in  the  said  proof  of  debt  be  ex- 
punged and  wholly  disallowed,  and  the  defendant  be  not  entitled  to  prove 
on  the  estate  or  rank  for  it,  on  the  ground  that  the  promissory  note  which 

it  represents  was  intended  to  be  an  accommodation  note  for  the  benefit   ^ 
of  the  defendant  though  signed  by  his  father,  the  insolvent,  as  debtor. 

3.  That  the  item  ;£  100,  also  represented  by  another  promissory  note, 
be  also  expunged  and  wholly  disallowed,  and  the  defendant  be  not 
entitled  to  prove,  or  rank  for  it,  in  the  estate,  on  the  ground  that  the  said 
note  was  given  by  the  insolvent  to  one  I.J.  as  the  result  of  a  gambling 
transaction  between  them,  of  which  transaction  the  said  defendant  was 
aware  at  the  time  he  took  over  the  note  for  half  its  amount. 

As  it  is  said,  &c. 


Summons  to  expunge  certain  notes  for  want  of  due  notice  of  dishonour. 

(Heading.) 

Command  A.6.  of ....  in  his  capacity  as  trustee  of  the  insolvent 
estate  of  E.F.  of  ...  .  and  G.H.  of ...  .  that  within  ....  days  after 
the  service  hereof  they  cause  an  appearance  to  be  entered  in  our  Supreme 
Court  of  our  said  Colony  at  C  ....  T  ....  to  answer  CD.  of  ...  . 
a  creditor  of,  and  interested  in,  the  said  insolvent  estate,  in  an  action 
wherein  the  plaintiff  claims  that  certain  proofs  of  debt  made  by  the  said 
G.H.  on  the  said  insolvent  estate  shall  be  expimged  and  not  allowed  to 
be  ranked  for  any  part  thereof;  viz.  a  promissory  note  for  ;^  ...  .  made 
by  one  I.J.  in  favour  of  and  endorsed  by  the  insolvent,  and  a  certain  other 
promissory  note  for  ;^  ...  .  made  by  K.L.  in  favour  of  M.N.  and  by  the 
latter  and  the  said  insolvent  endorsed  in  blank ;  on  the  gi'ound  that  when 
the  said  notes  respectively  fell  due  no  notice  of  their  dishonour  or  of 
either  of  them,  was  given  to  the  said  insolvent. 

And  it  is  said,  &c. 

2  T 
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Power  to  prove  claim  and  vote  for  trustee  in  insolvent  estate, 

.  .  .  . ,  the  undersigned,  do  hereby  nominate  and  appoint  Mr.  .  •  «  . 

with  po\yer  of  substitution,  to  be  ...  •  true  and  lawful   agent    and 

attorney,  for  ...  .  and  in  .  •  .  •  name  to  attend  all  the  meetings  of 

creditors  in  the  insolvent  estate  of  .  •  •  .  on  ,  ,  •  •  behalf^  to  prove  .... 

claim,  and  to  vote  for  ,  ...  in  the  election  of  trustees  or  provisional 

trustees,  and  generally  to  act  on  ...  .  behalf  at  all  meetings  in  the  said 

estate,  in  all  matters  and  things  in  which  .  .  •  •  interests  are  concerned, 

and  promising  to  ratify  and  confirm  whatsoever  •  •  ,  .  said  agent  may 

do  and  perform  in  the  premises  by  virtue  of  these  presents. 

Dated  .  •  .  .,  this  .  •  •  •  day  of ....  19 
Witnesses : 


Affidavit  for  the  proof  of  an  unsecured  debt  by  an  agent. 

In  the  insolvent  estate  of  A.B.  of  ...  • 

CD.  of  ...  .  book-keeper  to  £.F.  of  ...  .  maketh  oath  and  saith, 
that  A.B.  of  .  .  .  . ,  whose  estate  has  been  placed  under  sequestration  in 
the  hands  of  the  Master  of  the  Supreme  Court,  was,  at  the  issuing  of 
the  order  for  the  sequestration  thereof,  and  still  is,  justly  and  truly 
indebted  to  the  said  £.F.  in  the  sum  of  ;£....  for  (goods  sold  and 
delivered)  according  to  the  account  hereunto  annexed  /  and  this  deponent 
further  saith  that  no  other  person  besides  the  said  insolvent  is  liable  for 
the  said  debt,  or  any  part  thereof^  and  that  he  hath  not,  nor  hath  any 
other  person,  to  his  knowledge,  for  the  use  of  the  said  £.F.,  received  security 
for  the  same,  or  any  part  thereof. 

Sworn  this  ....  day  of ...  , 
Before  me ...  . 


Affidavit  for  the  proof  of  debt  on  a  promissory  note  or  bill  of  exchange. 

In  the  insolvent  estate  of  A.B.  of  ...  . 

CD.  of  ...  .  maketh  oath  and  saith,  that  A.B.  of . . . .,  whose  estate 
hath  been  placed  under  sequestration  in  the  hands  of  the  Master  of  the 
Supreme  Court,  was,  at  the  issuing  of  the  order  for  the  sequestration  thereof, 
and  still  is,  justly  and  truly  indebted  to  ....  in  the  sum  of ....  for  ... ., 
according  to  the  account  hereimto  annexed ;  and  this  deponent  further 
saith  that  he  hath  not,  nor  hath  any  other  person,  to  his  knowledge,  or  for 
the  use  of ... .  received  any  security  for  the  said  debt,  or  any  part  thereof, 
save  and  except  the  following  promissory  note  (or  bill  of  exchange)  : 


Date  of  bill 

or  promissory 

note. 


By  whom  drawn. 


By  whom 
accepted. 


To  whom  pay- 
able and  when. 


By  whom  en- 
dorsed. 


Amount. 


'  Note. — This  account  must  be  specified,  and  show  the  dates  of  the  various 
transactions. 


PROOFS  OF  DEBT,  ETC.  643 

And  this  deponent  further  saith,  that  besides  the  said  insolvent|  the 
endorser  abovementioned ....  liable  to  this  deponent  for  the  amount 
of  the  bill  or  note  endorsed  by  ....  as  aforesaid. 

And  this  deponent  lastly  saith,  that  the  aforesaid  bill  of  exchange  or 

promissory  note,  produced  by ....  in  proof  of .  .  .  .  debt  aforesaid, 

....  in  all  respects  genuine  and  true 

Sworn  this  ....  day  of ...  . 
Before  me,  •  •  •  . 

Affidavit  far  ike  proof  of  debt  on  a  mortgage  bond. 

In  the  insolvent  estate  of  A.B.  of ...  . 

CD.  of  ...  .  maketh  oath  and  saith,  that  A.B.  of . . . .,  whose  estate 
has  been  placed  under  sequestration  in  the  hands  of  the  Master  of  the 
Supreme  Court,  was,  at  the  issuing  of  the  order  for  the  sequestration 
thereof^  and  still  is,  justly  and  truly  indebted  to  ....  in  the  sum  of 
....  together  with  the  interest  thereof,  reckoned  at  the  rate  of  ...  . 
per  cent,  per  annum,  from  the  ....  day  of  ...  .  upon  and  by  virtue  of 
the  bond  hereunto  annexed,  passed  by  the  said  insolvent  on  the  .... 
day  of  ...  .  before  ....  under  special  hypothecatim  of  ...  .  and  for 
the  payment  of  which  ....  are  jointly  liable  with  the  said  insolvent. 

And  this  deponent  further  saith  that  he  values  the  said  security  at 
the  sum  of  ...  .  and  that  he  hath  not,  nor  hath  any  other  person,  to  his 
knowledge,  for  the  use  of  ...  .  received  any  other  security  whatever  foi: 
the  said  debt  or  any  part  thereof. 

And  this  deponent  lastly  saith,  that  the  bond  aforesaid,  produced  by 
him  in  proof  of  his  debt  aforesaid,  is  in  all  respects  genuine  and  true. 

Sworn  this  ....  day  of  ...  . 
Before  me,  .... 

Affidavit  for  proof  of  debt  for  rent. 

In  the  insolvent  estate  of  A.B.  of  .  .  .  . 

CD.  of  .  .  .  .  maketh  oath  and  saith,  that  A.B.  of . .  .  .,  whose  estate 
has  been  placed  under  sequestration  in  the  hands  of  the  Master  of  the 
Supreme  Court,  was,  at  the  issuing  of  the  order  for  the  sequestration 
thereof,  and  still  is,  justly  and  truly  indebted  to  ....  in  the  sum  of  ...  , 
for  rent  for  the  hire  of  the  house  ....  situated  in  ...  •  being  for  the 
months  of  ...  .  and  ....  according  to  the  account  hereunto  annexed  ; 
and  this  deponent  further  saith  that  no  other  person  besides  the  said 
insolvent  is  liable  for  the  said  debt,  or  any  part  thereof,  and  that  he  hath 
not,  nor  hath  any  other  person,  to  his  knowledge,  for  the  use  of  deponent 
received  security  for  the  same,  or  any  part  thereof,  save  and  except  the 
tacit  hypothec  or  lien  which  deponent  has  and  claims  on  the  furniture 
and  other  articles  in  the  said  house ;  and  deponent  values  such  articles 
and  furniture  at  ;^  .  .  .  . 

(Note. — Some  value  should  be  put  on  the  goods  in  the  house,  and  if 
this  cannot  be  done,  a  good  reason  should  be  given,  or  a  value  should  be 
put  on  as  fiear  as  can  possibly  be  ascertaitied from  information^ 

Sworn  this  ....  day  of  ...  . 
Before  me,  .... 

2  T  2 
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Affidofoitfarproofofdibtf&r  repairs  to  a  waggon  which  is  detained  for 

the  lien. 

In  the  insolvent  estate  of  A.B.  of  .  .  •  . 

CD,  of  •  •  •  .  maketh  oath  and  saith,  that  A.B.  of  •  .  .  .,  whose 
estate  has  been  placed  under  sequestration  in  the  hands  of  the  Master 
of  the  Supreme  Courts  was,  at  the  issuing  of  the  order  for  the  sequestration 
thereof  and  still  is,  justly  and  truly  indebted  to  deponent  in  the  sum  of 
....  for  repairs  to  a  certain  spring  waggon,  according  to  the  account 
hereunto  annexed ;  and  this  deponent  further  saith  that  no  other  person 
besides  the  said  insolvent  is  liable  for  the  said  debt,  or  any  part  thereof, 
and  that  he  hath  not,  nor  hath  any  other  person,  to  his  knowledge,  for 
the  use  of  deponent  received  security  for  the  same,  or  any  part  thereof 
save  and  except  that  this  deponent  has  detained  and  still  has  in  his 
custody  the  said  waggon  on  which  he  clain:is  a  preferent  lien  for  his 
repairs  as  aforesaid;  and  which  said  waggon  he  values  at  the  sum  of 
;£,••,,  and  he  is  willing  and  hereby  offers  to  give  it  up  to  the  trustee 
of  the  said  insolvent  estate  to  be  realized  subject  to  deponent's  lien. 

Sworn  this  •  •  .  •  day  of  .  •  •  • 
Before  me,  •  •  •  • 

(Note. — This  form  will  serve  as  a  guide  to  all  parties  who  claim  a 
lien  on  a  thing  in  their  possession.) 
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PBBMANXNT  TBX78a*BE8:   THEIB  ELECTION  AND 


While  provisional  trustees  are  appointed  by  the  Court, 
permanent  trustees  are  elected  by  the  creditors.  There  may 
be  any  number  of  provisional  trustees,  though  the  Court  is, 
as  a  rule,  averse  to  appointing  more  than  one,  unless  a 
second  or  even  a  third  should  be  absolutely  necessary  owing 
to  the  size  of  the  estate  or  its  being  split  up  in  different 
localities  ;  but  the  creditors  can  elect  no  more  than  three 
permanent  trustees,^ 

The  election  of  a  trustee  is  at  the  second  meeting  of 
creditors,  unless  the  estate  is  under  £7$  in  value,  when  it  is 
at  the  first  meeting  duly  called  by  the  Master.^  Every 
creditor,  no  matter  how  small  is  his  claim,  can  prove  it  on 
the  estate,  but  |he  cannot  vote  in  the  election  of  a  trustee, 
unless  his  claim  amounts  to  over  ;^30.^  Nor  can  a  person 
vote  in  the  election  of  a  trustee  if  his  claim  depends  upon 
a  contingency  or  an  uncertain  condition,  so  long  as  that 
contingency  does  not  occur  or  the  condition  is  unfulfilled.^ 
But  in  an  instance  where  none  of  the  claims  proved  amounted 
to  £10  the  Court  held  it  to  be  a  castis  omissus  in  the 
Ordinance  and  confirmed  the  decision  of  the  Magistrate  who 
declared  elected  as  trustee  the  nominee  who  had  the  majority 
in  value.*  When  there  is  a  competition  for  the  office  of 
trustee,  the  choice  shall  fall  upon  the  one  who  receives  the 
votes  of  the  majority  of  creditors  present  and  entitled  to 


^  {  40^  Insol.  Ord.  *  S  31. 

•§3 


■  1 2g.  *  Re  Eft.  Du  Toit,  12  S.  C,  162, 


646  PERMANENT  TRUSTEES. 

vote,  who  represent  not  only  the  greater  number  among 
themselves,  but  also  the  greater  value  of  claims  in  the 
aggregate.*  If  the  greater  number  do  not  represent  the  greater 
value  as  welly  there  must  be  a  fresh  election.  It  does  not 
matter  whom  the  Master  or  the  Magistrate  may  erroneously 
declare  elected  ;  there  will  in  such  a  division  of  votes  be  no 
election. 

In  such  a  case  the  matter  must  be  reported  to  the  Court, 
who  will  order  a  fresh  election,  unless  there  is  sufficient  proof 
before  it  that  a  fresh  election  will  have  a  similar  result ;  in 
which  case  the  Court  can,  in  its  discretion,  either  appoint  any 
one  of  the  competing  trustees,  or  an  outsider,  with  full  powers 
to  administer  and  liquidate  the  estate.*  If  any  person  has  an 
objection  to  make  to  the  election  of  a  trustee,  he  should  do 
so  within  two  days  thereafter  by  notice,  in  writing,  of  the 
particulars  of  his  complaint  to  the  Master,  or  the  Magistrate, 
before  whom  the  meeting  was  held.  And  he  must  follow 
up  his  objections,  as  soon  thereafter  as  possible,  by  bringing 
the  election  under  the  review  of  the  Court,  who  shall  decide 
thereon  as  the  justice  of  the  case  may  require.^ 

In  case  no  creditors  appear  either  at  the  first  or  second 
meeting  of  creditors,  the  order  of  the  Court  is  not  necessary, 
but  the  Master  has  full  authority  to  call  the  fresh  meetings 
under  the  2Sth  section  of  the  Ordinance,  but  when  there  has 
been  a  failure  only  to  elect  a  trustee  the  Court  will  authorize 
the  Master  to  call  a  meeting  for  that  purpose.* 

The  following  persons  are  prohibited  from  being  trustees, 
and,  if  elected,  their  election  is  void,*  viz. :  (^.)  The  insolvent 
himself.  (^.)  Those  related  to  him  within  the  fourth  degree. 
(iT.)  A  minor.  (^.)  An  unrehabilitated  insolvent,  {e)  A 
person  not  resident  within  the  jurisdiction  of  the  Court .  (/.) 
A  person  whose  interest  is  opposed  to  the  general  interest  of 
the  creditors.*  {g.)  A  person  who  is  privy  to  the  intentional 
omission  of  a  creditor's  name  from  the  insolvent's  schedules, 

•  §  40,  Insol.  Ord.  *  Ex  parte  Garlkk  and  Ruddle,  4 

*  Graham  and  Oxer  vs.   Caldecotf^      C.  T.,  10;  ^sAreEsU  Coetnee^  12S.C,, 
B.  for  1876,  p.  4 ;  rf  Lyons  Brothers      423. 

»nd  nf  71^//,  2  J.,  136  and  369.  '^§§41  and  42. 

»  §  4a  •  Turner  &•  Co.  vs.  Schae/er^  2  J., 

loi. 
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with  the  view  to  obtain  an  advantage  thereby.  (A.)  A  person 
who  promises  a  consideration  to  a  creditor  for  his  vote.  (/.) 
A  person  who  promises  to  abstain  from  investigating  some 
one  or  other  transaction  of  the  insolvent.  (/)  A  person 
who  divides  the  debts,  so  as  to  increase  the  votes,  {k,)  A 
person  who  undertakes  to  share  the  commission  in  return  for 
a  vote.  For  any  of  the  offences  for  which  a  trustee  may  be 
removed  from  his  office  the  Court  can,  in  removing  him, 
also  declare  that  he  shall  be  incapable  of  being  again  elected 
a  trustee.^ 

Even  if  the  Court  should  already  have  confirmed  the 
election  of  a  trustee,  his  election  can  be  set  aside,  upon 
application  to  the  Court,  by  anyone  interested  in  the  estate, 
on  the  grounds  above  set  forth  ;  or  upon  the  ground  that  the 
election  was  fraudulently  or  unduly  made.^ 

When  th^re  is  no  objection  to  an  election  of  a  trustee  the 
Master  reports  this  to  the  Court,  who  thereupon  confirm  the 
election.  So  also  has  the  Supreme  Court  confirmed  the 
election  of  a  trustee  in  Griqualand  West  for  the  purpose  of 
enabling  him  to  dispose  of  certain  landed  property  in  this 
Colony  but  beyond  the  jurisdiction  of  the  High  Court  of 
Griqualand  West,  who  appointed  him.^  In  case  of  the 
removal  of  a  trustee  lawfully  elected,  another  must  be  elected 
in  his  stead,  unless  permission  is  given  by  the  Court  for  the 
remaining  trustee  (if  there  is  one)  to  liquidate  the  estate. 
But  in  order  to  remove  a  trustee  on  the  ground  that  he  has 
left  the  Colony,  notice  of  the  application  should  be  given  to 
him,  or  the  Court  may  give  directions  as  to  the  service  of 
such  a  notice,  or  the  publication  in  a  newspaper  (in  case 
there  can  be  no  personal  service),  and  it  may  grant  such  an 
application  with  costs  against  the  defaulting  trustee;* 

A  trustee  may  also  be  removed  from  his  trust,  on  the 
ground  of  his  insolvency,  or  for  any  misconduct  in  his  trust.^ 
It  is  a  misconduct  where  a  trustee  did  everything  in  his 

•  §  42.  neither  of  which  is  reported ;  re  A,  B.^ 

•  §  40.  B.   for   1868,   p.    250 ;    re  Est.    Van 

•  Re  (fConmly   10  J.,  62,   and  rt      Reenen,   I  C.   T.,   285,    and  re  Est. 
CoJetxee,  1 1  C.  T.,  225.  Morrison^  Ibid,  286. 

•  *  Est.  McDonald,  decided  1888,  and  *  §§  52  and  8r. 

Est.     Van    Niekerk^     decided     1889, 
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power  to  obstruct  the  sale  of  an  estate  and  prevent  it  being* 
a  success,  as  the  first  duty  of  a  trustee  is  to  advance  the 
interests  of  the  estate  which  he  administers.^  In  the  case  of 
Edmeads  vs.  Archer^  the  Supreme  Court  held  that  it  had  no 
discretion,  but  must  remove  a  trustee  on  the  ground  of  insol- 
vency, if  application  is  made  to  that  effect  by  any  creditor, 
and  notice  of  the  application  must  be  given  to  him  also.^ 

A  trustee  may  resign  his  trusteeship,  but  it  is  entirely  in 
the  discretion  of  the  Court  to  accept  his  resignation  or  not. 
If  satisfactory  reasons  be  given,  such  as  serious  continued 
illness,  or  contemplated  absence  from  the  Colony,  and  if  he 
has  rendered  proper  accounts  of  his  administration,  the  Court 
may  accept  it,  after  due  notice  to  the  creditors,  either  at  a 
meeting  of  creditors  duly  called  for  that  purpose,*  or  by  the 
publication  of  a  rule  nisi  in  the  Gazette  calling  for  objections 
to  the  resignation  tendered.* 

The  Master  calls  a  first  or  second  meeting  at  which  a 
trustee  is  to  be  elected,  but  in  the  case  of  the  death,  or  other 
removal,  or  absence,  of  a  trustee,  no  fresh  meeting  for  the 
election  of  another  trustee  can  be  called  without  the  leave  of 
the  Court;*  and  where  a  meeting  has  been  called  for  the 
proof  of  debts  and  the  election  of  a  trustee,  but  none  has 
been  elected,  the  Court  will  direct  the  Master  to  call  a 
special  meeting  for  the  election.'  The  creditors  applying 
for  such  an  order  do  so  at  their  own  expense,  and  must 
pay  also  the  expense  in  connection  with  the  meeting  and 
election.* 

It  is  only  for  a  trustee,  and  not  for  a  creditor,  to  bring  an 
action  for  undue  preference.*  If  the  trustee  will  not  institute 
that  or  any  other  action,  it  is  then  a  matter  for  the  Court 
to  decide.^*  The  trustee  can  bring  the  action  without  the' 
sanction  of  the  creditors." 

»  Hall  and  another  vs.   Fittgerald,  '  Re  De  Villiers,  8  J,,  71. 

12  S.  C,  277.  •  Re  Garlick  and  Ruddle,  4  C.  T.,  la 

■  3  J.,  241.  •  TrusUe  of  the  S.    A,   Bank   vs. 

*  Re  Junker^  B.  for  1868,  p.  21.  IViison  and  another,  4  J.,  172. 

*  §  116.  "  /?«  Plessis  vs.  Du  Plessis'  Trustees, 

*  Re  Est.    Wolsienholme,    I  C.   T.,  S  J.,  220. 

346.  ^^  §§  50  and  84  of  Insol.  Ord.  and 

*  §§  42,  52,  81 ;  ^^  Homey  Eager  ^       Trustee    of   Wilson    atid   Glynn    vs. 
Co.,  2  S.,  208;  re  Cloete,  I  J.,  85  ;  and       Wilson  and  another^  4  J.,  209. 

re  Conradicy  i  C.  T.,  96. 
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Any  person  can  prove  a  debt  without  producing  a  power 
to  that  effect,  but  he  cannot  vote  in  the  election  of  a  trustee 
without  a  special  power.* 


Petition  for  the  appointtnent  of  a  permanent  trustee  owing  to  the  failure 

of  an  election, 

(Heading.) 

The  petition  of  the  undersigned  creditors  of  the  insolvent  estate  of 
A.B.  of  .  •  •  . 
Humbly  sheweth : — 

1.  That  the  said  estate  was  surrendered  as  insolvent  on  the  .  .  .  • 
day  of .  .  .  .,  and  that  on  the  ....  day  of ...  .  CD.  of ...  .  was 
duly  appointed  by  this  Honourable  Court  as  its  provisional  trustee. 

2.  That  at  the  meeting  of  creditors  of  the  said  estate,  held  on  the 
•  .  .  .  day  of ...  .  before  the  Resident  Magistrate  of ....  for  the  proof 

of  debts,  and  the  election  of  trustees,  £.F was  duly  proposed 

as  one  of  the  trustees  of  said  estate  by  creditors  numbering  (sevenj  and 
representing  value  to  the  sum  of  (;£  15,000)  and  G.H.  was  also  duly 
proposed  to  be  one  of  the  trustees  of  said  estate  by  only  (three)  creditors, 
but  representing  value  to  the  amount  of  C£27>ooo). 

3.  That  before  the  meeting  of  the  creditors  took  place,  and  anticipating 
a  competition  for  the  office  of  trustee,  several  of  us  made  an  attempt  to 
get  the  two  gentlemen  who  were  ultimately  proposed  to  act  as  joint 
trustees  of  the  estate,  if  elected  ;  but  the  (three)  creditors  who  represented 
value,  and  not  number,  objected  to  this,  and  insisted  upon  having  their 
own  nominee  as  sole  trustee. 

4.  That  we  are  quite  certain  from  the  stand  taken  up  by  the  said  (three) 
gentlemen,  a  fresh  election,  if  ordered  by  this  Honourable  Court,  would 
end  with  the  same,  or  a  similar,  result,  and  would  be  a  useless  expense 
and  delay,  and  cause  seriotis  injury  to  the  estate. 

Wherefore  your  petitioners  humbly  pray  that,  instead  of  ordering 
a  fresh  election,  your  Lordships  will  be  pleased  to  appoint  either  the 
said  £.F.  alone,  or  jointly  with  the  said  G.H.,  as  trustees  of  the  said 
insolvent  estate,  with  full  powers  to  liquidate  the  same  to  the  final  end 
and  determination  thereof : 

Or,  to  grant  your  petitioners  such  further  or  other  relief  in  the 
premises  as  the  justice  of  the  case  may  require. 

And  your  petitioners  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Verification,) 
>539. 
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Notice  of  motion  to  set  aside  the  election  of  a  person  who  is  debarred  from 

being  a  trustee. 

(Heading  of  application.) 

Sir, — Take  notice  that  this  Honourable  Court  will  be  moved  on  ...  • 
day  of  .  ...  at  10  o'clock  in  the  forenoon  on  behalf  of  the  above  appli- 
cant, who  is  a  creditor  and  interested  in  the  estate  of  £.F of .  •  .  ., 

at  which  time  you  will  be  required  to  shew  cause,  if  any,  why  your 
election,  on  the  •  .  •  .  day  of ....  as  sole  trustee  of  the  said  insolvent 
estate,  shall  not  be  set  aside  and  declared  void,  on  the  ground  that 
(Jtere  state  any  of  the  causes  mentioned  in  the  Insolvent  Ord,  asy  for 
instance)  you  are  a  brother-in-law  of  the  said  insolvent,  being  married 
to  a  sister  of  his,  and  thus  within  the  fourth  degree  of  relationship,  by 
affinity,  and  therefore  disqualified.  And  to  shew  cause,  further,  why  you 
shall  not  be  ordered  to  pay  the  costs  of  this  application. 

Dated  at .  •  •  .  this  •  •  .  .  day  of ...  . 

Yours,  &c. 


Applicant's  Attorneys. 
To  CD., 

The  above  respondent, 
of  •  •  •  • 

(Note. — A  short  affidavit  in  support  of  the  facts  contained  in  the  fore- 
going notice  should  accompany  it.) 


Petition  for  the  removal  of  a  trustee^  owing  to  his  absence  from  the  Colony y 
and  for  leave  to  the  remaining  trustee  to  liquidate  the  estate  as  if  he 
were  sole  trustee. 

(Heading.) 

The  petition  of . . .  .  A.B of ...  . 

Humbly  sheweth : — 

1.  That  on  the  ...  .  day  of  ...  .  CD.  of  ...  .  and  your  petitioner 
were  duly  elected  trustees  of  the  insolvent  estate  of  £.F.  of .  .  •  .  and 
were,  on  the  •  .  • .  day  of .  •  •  .,  confirmed  in  their  election  by  this 
Honourable  Court. 

2.  That  all  the  movables  in  the  said  estate  have  been  sold  by  public 
auction,  and  also  a  portion  of  the  immovables ;  but  that  on  or  about  the 
•  .  •  •  day  of .  •  •  •  the  said  CD.  left  this  Colony  for  (Europe)  ap- 
parently on  a  temporary  visit,  but  his  return,  if  at  all,  is  now  uncertain, 
and  your  petitioner  cannot  proceed  with  the  final  liquidation  of  the  said 
estate  while  the  said  CD.  is  absent  from  the  Colony. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  remove  the  said  CD.  from  his  said  trust,  and  to  allow  your 
petitioner,  as  sole  trustee,  finally  to  liquidate  the  said  estate. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Verification.) 
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(Note. — A  notice  of  fnotiouy  with  a  copy  of  this  petition^  should  be 
served  on  CD.  intimating  that  the  Court  will  be  moved  on  a  day  to  be 
named  in  the  notice  in  terms  of  the  prayer  of  this  petition.  If  no  such 
notice  has  been  given^  then  the  Court  will  grant  a  rule  nisi  on  this 
petition^  to  be  served  on  CD,  if  possible^  to  be  heard  in  answer  to  it  on 
a  specified  day,) 


.    Petition  for  leave  to  resign  as  trustee. 

(Heading.) 

The  petition  of  A.B. ...  of ...  . 
Humbly  sheweth : — 

I.  That  your  petitioner  was  on  the  ....  day  of .  »  •  •  duly  elected 
as  sole  trustee  of  the  insolvent  estate  of  CD.  of .  •  .  . 

2.  That  the  greater  part  of  the  said  estate  has  been  liquidated,  and 
accounts  thereof  filed  with  the  Master,  and  confirmed  by  this  Honourable 
Court ;  and  the  creditors  have  been  paid  the  dividends  awarded  to  them, 
as  per  their  vouchers  also  filed  with  the  Master. 

3.  That  the  only  assets  still  in  the  estate  are  {here  specify  them^  and 
state  why  they  have  not  been  realised), 

4.  That  at  a  meeting  of  creditors  duly  called  and  held  before  the 
Magistrate  of .  •  •  •  on  the  •  •  •  •  day  of ....  no  opposition  was  offered 
{or  if  offer edy  state  the  nature  of  the  objection)  to  your  petitioner  resigning 
his  trusteeship  of  said  estate. 

5.  That  your  petitioner  is  desirous  of  going  to  (Europe)  for  (six) 
months,  and  intends,  for  that  purpose,  to  leave  the  Colony  on  or  about 
the  • .  •  •  inst,  and  he  is  therefore  desirous  of  resigning  his  trusteeship  of 
the  said  estate. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to  allow  him  to  resign  the  office  of  trustee  of  the  said  insolvent 
estate ;  and  that  your  Lordships  may  further  be  pleased  to  discharge 
and  acquit  him  of  the  said  trust. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

{Affidavit  of  Verification^ 
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CHAPTER  XXXTX, 

ACCOUNTS  OS*  TBUBTEBSp  AJSTD  THEIB 

CONITEtMATIOir. 

Every  trustee  of  an  insolvent  estate  must,  within  six  months 
after  his  appointment,  "frame  and  lay  before"  the  Master 
of  the  Supreme  Court  an 

"  exact  account  and  balance  of  the  said  estate,  containing  the  proceeds 
"  of  all  sales  and  debts  then  collected,  and  an  account  of  all  debts  still 
"  outstanding,  and  an  inventory  of  all  property  and  effects  still  unsold, 
"  and  also  all  debts  due  by  the  said  estate  ;  and  shall  also  form  a  general 
,  "  plan  for  distribution  of  the  assets  of  the  said  estate,  specifying  firstly 
such  creditors  as  are  preferent  by  law  in  the  order  of  their  legal 
preference,  and  secondly,  the  concturent  creditors,  and  as  near  as  may 
"  be  the  probable  balance  which  will  remain  for  division  amongst  them.** 

If  the  usual  place  of  residence  of  the  insolvent  be  in  any 
district  other  than  Cape  Town  and  the  divisions  thereof,  such 
account  and  plan  of  the  trustee  shall  first  be  laid  before  the 
Resident  Magistrate  of  that  district,  for  the  inspection  of 
creditors,  at  least  seven  days.^  Every  account  and  plan  for 
distribution  shall  lie  open  at  the  Master's  office  for  the 
inspection  of  creditors  for  a  period  not  less  than  fourteen 
days. 

The  account  must  be  duly  advertised  in  the  Government 
Gazette^  that  it  will  lie  for  inspection  at  the  place  and  period 
aforesaid.'  No  trustee  may  delay  the  filing  of  his  account 
beyond  six  months,  without  special  leave  obtained  from  the 
Supreme  Court,  upon  good  cause  shewn  to  the  satisfaction  of 
the  Court.  The  Court  will  then  extend  the  time  for  filing 
the  account,  according  to  the  circumstances  and  magnitude 

*  §  loS.  "  S  109. 
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of  the  estate ;  but  unless  a  satisfactory  reason  be  given  it 
will  not  extend  the  time.  The  trustee  should  petition  the 
Court  for  such  extension  of  time,  and  should  not  wait  till  he 
is  forced  to  do  so  by  any  creditor ;  otherwise  he  runs  the  risk 
of  having  to  pay,  de  bonis  propriis^  the  costs  of  such  creditor's 
motion,  and  may  also  declare  him  to  have  forfeited,  or  not,  his 
commission.^  But  the  Court  may  and  has  refused  to  make  a 
trustee  pay  costs  de  bonis  prapriis^  where  he  has  delayed  filing 
his  account  bond  fide?  Every  creditor  of  an  estate  can  bring 
such  motion  before  the  Court ;  and  so  also  can  the  insolvent 
himself;  and  also  the  Master  of  the  Supreme  Court.' 

The  trustee  need  not  wait  till  he  can  file  a  full  account, 
but  he  should  file  such  account  as  he  can,  as  far  as  his 
administration  has  gone :  nor  need  he  wait  till  the  six 
months  are  expired,  but  may  file  some  or  all  of  his  accounts 
as  soon  as  he  can ;  the  sooner  the  better.^  A  trustee  failing 
to  file  his  account  within  the  time  ordered  by  the  Court  is 
liable  to  be  attached  and  imprisoned  and  otherwise  punished 
for  contempt  of  Court." 

The  account  having  been  duly  advertised  for  inspection, 
and  lodged  as  above  directed,  any  creditor  of  the  estate,  or 
any  other  person  interested  in  the  estate,  or  the  insolvent,' 
who  feels  aggrieved,  may  enter  his  objection  in  writing  with 
the  Master,  stating  the  ground  of  his  objection  to  the  account 
of  the  estate  and  plan  for  distribution ;  ^  but  anyone  objecting 
to  the  account  should,  if  a  reasonable  time  has  elapsed  to 
enable  the  trustee  to  amend  it,  or  if  the  trustee  should  at  once 
decline  to  amend  it,  approach  the  Supreme  Court,  by  motion 
calling  upon  the  trustee  to  shew  cause  why  the  account  and 
plan  of  distribution  should  not  be  altered  or  amended  in 
terms  of  his  objection. 

The  Court  will  then,  according  to  the  circumstances  of 
each  case,  decide  on  the  motion,  and,  if  necessary,  may  order 
the  parties  to  file  pleadings,  and  proceed  with  the  objection 

'  Deyongh  vs.  Undenberg^  4  J.,  310.  *  London  and  South  African  Bank 

*  Standard    JBank     vs.      BooysetCs  vs.  StraifonTs  Trustees,  B.   for  1875, 
Trustees,  5  J,,  100.  p.  123  ;  re  Matthews,  3  G.,  63. 

*  §§   108  and   no,  and  Act  38  of         *  Re  Maskdl,  B.  for  1873,  p.  28. 
1884,  %  15  ;  Norden  vs.  Brink,  2  M.,  '  R§  Roberts,  2  C.  T.,  Z39. 
170.  '  §  no. 
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by  regular  action.  If,  whether  on  the  motion  or  on  the 
action,  the  Court  should  materially  alter  the  account  and 
plan,  whereby  the  interest  of  any  party,  who  has  not  been 
before  the  Court,  is  affected,  the  amended  account  must  be 
advertised  for  inspection  as  before.^  The  objections  to 
accounts  are  various  and  numerous,  and  may  go  to  the  root 
of  every  transaction,  instead  of  challenging  them,  on  the 
"  Proofs  of  Debt"  being  filed.  Every  objection  which  could 
have  been  made  on  the  "  Proof  of  Debt "  may  be  allowed  by 
the  Court  to  be  made  to  the  account  and  plan  of  distribution, 
so  long  as  the  account  has  not  been  confirmed  by  the  Court ; 
but  it  is  preferable  that  a  person,  when  he  is  aware  of  a  good 
objection  to  a  Proof  of  Debt,  should  take  proceedings  at 
once,  or  within  a  reasonable  time  thereafter,  for  the  expunging 
or  amendment  of  the  Proof,  instead  of  waiting  till  the  account 
is  filed.  An  early  proceeding  saves  time,  and  perhaps  also 
expense,  to  the  objecting  party  as  well  as  to  the  estate. 

If  the  creditor  who  lodges  the  objection  does  not  proceed 
witjiin  a  reasonable  time  to  lay  it  before  the  Court,  the 
trustee  of  the  estate  may  approach  the  Court,  by  motion,  to 
have  the  objection  expunged  and  the  account  confirmed. 
But  in  doing  so  the  trustee  should  shew  to  the  Court  that  the 
objections  are  wholly  invalid  or  not  good.^ 

The  trustee  can  file  as  many  accounts  as  the  occasion 
may  require.  It  is  a  sign  of  his  activity  if  he  files  an  account 
as  soon  after  his  appointment  as  possible,  and  as  often  there- 
after as  he  collects  funds  for  distribution ;  and  he  should 
liquidate  and  close  the  estate  as  soon  as  he  reasonably  can, 
without  waiting  for  the  six  months*  grace  allowed  him  by  law. 

It  is  only  when  this  cannot  be  done  within  the  six  months, 
without 'detriment  to  the  estate,  that  he  should  petition  the 
Supreme  Court  for  an  extension  of  time.  But  the  "Account 
and  Plan  of  Distribution  "  mentioned  in  the  126th  section  of 
the  Insolv.  Ord.  is  the  first  account  and  plan  of  distribution  ; 
whatever  the  insolvent  may  acquire  after  the  confirmation  of 
that  account,  no  matter  how  or  from  what  source,  belongs  to 

*  §§  iioand  III.  vs.    Meiring^    decided    in    1872,    not 

2§    III;    re   Blanckenberg,    1    M.,  x^\io\\sA\  Roberts's  Trustee y^^Roberts, 

477  ;   AndersofCs    Trustees  vs.   Cairn'  3  C.  T.,  223. 

cross^  B.  1878,  p.  5  ;  Exors,  Lamprecht 
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him,  and  not  to  his  insolvent  estate.  Thus  in  the  case  of  the 
Trustees  of  Ras  vs.  Executor  of  Klerck  *  the  Court  said : — 

"  when  once  an  account  and  plan  of  distribution  (that  is,  the  first  account) 
^^was  confirmed,  the  insolvent  was  entitled  to  acquire  anything  that 
'*  came  to  him.*  The  first  account  only  is  called  the  plan  of  distribution ; 
"  if  more  than  one  account  is  filed,  it  is  called  a  scheme  of  distribution, 
"  and  not  an  account  and  plan  of  distribution,  and  it  is  the  first  account 
''  which  settles  the  right  of  the  insolvent." 

Thus  in  the  estate  of  Ras^  though  three  accounts  had  been 
filed  by  the  trustee  before  the  question,  which  the  above  case 
settles,  was  mooted,  the  insolvent  was  declared  entitled  to  the 
inheritance  which  vested  in  him  after  the  confirmation  of  the 
first  account. 

If  there  is  no  objection  lodged  to  a  trustee's  account,  and 
if  he  fails  or  neglects  to  get  it  confirmed,  then  any  creditor  or 
any  other  person  interested  in  the  estate  may  approach  the 
Court,  on  motion,  calling  upon  him  to  shew  cause  why  he 
should  not  forthwith  have  the  account  and  plan  confirmed.^ 

As  the  third  meeting  of  creditors  is  to  be  appointed 
immediately  after  the  confirmation  of  the  election  of  trustees, 
it  follows  that  no  accounts  can  be  confirmed  until  the  third 
meeting  of  creditors  shall  have  been  held ;  ^  unless,  of  course, 
where  the  assets  of  the  estate  are  under  £7$y  when  only  the 
first  and  final  meeting  is  held. 

As  no  second  or  subsequent  surrender  (whether  voluntary 
or  compulsory)  can  be  entertained,  till  Htk^  fined  account  of  an 
insolvent's  former  estate  has  been  confirmed,  and  also  as  it  is 
in  the  discretion  of  the  Court  to  refuse  or  suspend  a  rehabi- 
litation  till  the  insolvent's  whole  estate  has  been  administered 
and  all  accounts  confirmed,  it  is  important  to  know  what  is 
meant  by  a  "  final  account"  *  In  the  case  of  the  Trustees  of 
the  Stellenbosch  Bank  vs.  Herold^  tfie  Chief  Justice  said  : — 

'^  The  term  '  final  liquidation  account '  is  always  used  to  denote  the 
'*  last  account  which  is  filed  after  all  the  available  assets  of  the  insol- 
''  vent's  estate  have  been  collected  and  all  the  legal  remedies  for  such 
"  collection  exhausted." 

•  §  11*4.     '  *  §   128 ;  and  Alford  and  Wills  vs. 

^,  Executors    Lampraht  vs.    Estate      TownsAendt  4J,,  1$^. 

Mamewkky    decided    in  1872,    not         .  •  I  F.,  6. 
reported. 
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So  long  as  an  account,  though  confirmed,  b  not  the  final 
one,  and  where  an  obvious  mistake  has  been  made  by  a 
trustee  crediting  the  estate  with  money  not  yet  received,  the 
Court  may  allow  him  to  rectify  the  error  in  the  next 
account ;  ^  but  this  was  peculiar,  and  only  allowed  under  the 
special  circumstances. 

But  an  account  can  be  confirmed  subject  to  any  alteration 
that  may  be  made  and  brought  up  in  the  next  account.^ 

Accounts  can  always  be  amended  so  long  as  they  have 
not  been  confirmed.^ 

The  Court  can  refuse  to  confirm  an  account  upon  the  face 
of  which  a  document  which  should  have  been  stamped 
appears  unstamped.* 

The  unconfirmed  liquidation  account  of  an  insolvent 
estate  is  not  a  final  sentence,  though  framed  in  terms  of  an 
order  of  Court ;  ^  nor  has  a  trustee's  plan  of  contribution  the 
effect  of  res  judicata  as  against  creditors  who  have  proved 
and  are  liable  to  contribute  pro  rata  towards  the  expense  of 
administration.® 

A  trustee  cannot  be  sued  for  a  debt  due  by  an  estate 
before  a  liquidation  account  has  been  filed  and  confirmed, 
though  for  a  preferent  claim.^ 

A  trustee,  in  the  absence  of  a  resolution  of  creditors  to 
the  contrary,  can  claim  no  more  than  his  commission,  not 
even  for  travelling  expenses ;  nor  can  he  chaise  as  auctioneer. 
The  Court  has  frequently  held  that  his  commission  must  cover 
all  his  trouble  and  travelling  and  hotel  expenses.  He  cannot 
charge  for  his  personal  travelling  expenses,  nor  for  cart-  or 
horse-hire,®  unless  it  be  absolutely  necessary  and  for  the 
benefit  of  the  estate  that  he  should  be  present  at  the  given 
destination ;  ®  and  then  he  can  charge  only  the  actual  dis- 
bursement he  had  to  incur  in  travelling.     He  cannot  charge 


*  Re  Cerfontein^  ex  parte  Barry  and  i  M.,  298. 

another,  4  J.,  157.  •  St^s  Trustee  vs.  Gous,  4  C.  T., 

*  Re  Est,  Black,  decided  in   1870,  •  356. 

not  reported.  '  Tiffen  vs.  Harsant,  B.  for   1876, 

*  Re  Est  Dryer,  B.  for  1868,  p.  246 ;  p.  50. 

and  Botes  vs.  Mei?s  Trustee,  l  J.,  28.  *  Re  Est,  Smithy  decided  1870,  not 

^  Colonial   Government  vs.    Smithes  reported. 

Trustee,  9  J.,  285.  •  Est.  Marsh,  decided  in  1S70,  not 

'  J^isbett  and  Dickson  vs.  Richardson^  reported. 
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the  travelling  expenses  for  attending  the  sale  of  an  estate,  or 

for  seeing  after  standing  crops  or  the  books  of  the  insolvent ;  ^ 

nor  for  attending  the  examination  of  an  insolvent ;  nor  for 

his  attendance  at  the  criminal  trial  of  the  insolvent    He  can 

charge  only  the  Government  for  his  usual  expenses  as  a 

witness.^    But  where  a  trustee  had  to  attend  a  meeting  of 

creditors  at  a  place  other  than  where  he  lived,  cart  hire  was 

allowed  him,  under  the  peculiar  circumstances  of  the  case.' 

Therefore  if  a  trustee  wishes  to  be  paid  anything  beyond  his 

nstml  commission,  such  as  for  necessary  disbursements,  he  must 

either,  before   incurring  such    expenses,  get   a    resolution  of 

creditors   authorising   him    to    incur    them ;    or,  if  already 

incurred,  he  must  get  ct  resolution  of  creditors  ratifying  such 

expenses}    But  though  the  creditors  may  indemnify  him  for 

any  disbursements  he  has  been  obliged  to  make,  they  cannot 

vote  him  any  remuneration  beyond  the  commission  allowed  by 

law,  as  this  would  be  contrary  to  public  policy,  and  thus 

illegal.    If,  then,  the  creditors,  at  a  duly  constituted  meeting, 

specially  sanction  the  extra  disbursements  or  expenses  of  a 

trustee  (which  resolution  must  appear  in  the  minutes  of  the 

meeting),  the  Court  will  not  interfere,* 

The  trustee  can  take  notice  of  and  rank  in  his  own 
account,  and  pay,  certain  charges  without  requiring  ''proof 
of  debt,"  such  as : — 

(a)  Making  up  the  schedules  of  the  estate,  and  the  ap- 
praisement of  the  estate,  both  of  which  are  to  be  taxed  at 
the  discretion  of  the  Master,  who  must  judge  as  to  the  bulk 
of  the  schedules,  or  extent  of  the  assets  to  be  appraised  ;  but 
in  no  case  can  he  allow  less  than  lar.  6d.  for  each. 

(^)  The  attorney's  fee  for  handing  in  the  schedules,  and 
seeing  them  lodged  with  the  Sheriff,  and  his  necessary  corre- 
spondence therein,  is  ;^  i  \s.  This  item  is  fixed  by  a  Rule  of 
Court,  and  does  not  require  to  be  taxed.     The  attorney  is 

^  Est.  de  Kock,  decided  in  187 1 ;  and  103. 
Est,   iVeymars,  also  decided  in  1871,  *  Re  De  Kocl^s  Estate^  B.  for  1868, 

neither  of  which  is  reported.  p.   252;  and  re  Richard  and  Oehse, 

'  Est,  IVentzei,  decided  in  1871,  not  decided  February,  1869,  not  reported, 
repotted.  *  Est,  Rrown,  decided  in  1571,  not 

'  Bland  vs.  EksteetCs  Trustee,  i  F.,  reported. 

2  U 
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allowed,  in  addition,  the  necessary  stamps  he  had  to  affix  to 
the  schedules. 

{c)  The  taxed  costs  for  the  compulsory  sequestration  of 
an  estate. 

{d)  The  taxed  costs  for  the  appointment  of  a  provisional 
trustee. 

{e)  The  Master's  fees  attendant  upon  a  surrender  of  an 
estate. 

(/)  The  fee  of  the  messenger  to  take  an  inventory  of  the 
estate,  and  to  take  charge  thereof  when  necessary. 

(^)  Expenses  for  advertising  and  calling  meeting  of 
creditors ;  but  when  any  creditor  has  failed  to  prove  his 
claim,  and  wants  a  special  meeting  called  for  that  purpose, 
he  should  prepay  the  expenses  out  of  his  own  pocket,  as  he 
is  not  entitled  to  prove  for  them. 

(A)  Expenses  for  advertising  the  accounts  for  the  inspec- 
tion of  creditors,  etc.,  and  for  binding  them,  and  advertise- 
ment afterwards  to  creditors  calling  upon  them  to  receive 
their  dividends.^ 

{{)  The  usual  charges  for  advertising  and  for  the  con- 
firmation of  an  account,  which  are  one  guinea  to  the  attorney, 
to  include  all  his  necessary  correspondence  and  attendances, 
which  are  not  taxed,  as  they  are  fixed  by  the  Court ;  plus  the 
necessary  stamps  he  had  to  pay,  and  also  what  he  had  to  pay 
for  binding  the  account,  and  for  advertising  it  for  inspection 
of  creditors. 

(J)  Every  bill  of  costs  of  an  attorney,  other  than  those 
excepted  as  above  from  taxation  in  connection  with  the 
working  of  an  estate,  must  be  taxed,  before  the  accounts  of 
the  estate  can  be  confirmed.  But  if  it  has  nothing  to  do  with 
the  working  of  the  estate,  and  not  incurred  by  the  trustee,  it 
must  be  proved  in  the  usual  way. 

(Js)  The  trustee's  own  commission  or  remuneration  for  the 
administration  of  the  estate,  which  is  2j^  per  cent  upon  the 
proceeds  of  immovable  property  for  the  first  £  1,000,  or  under, 
and  for  every  following  ;f  100  or  fraction  thereof,  14  per  cent. 
Upon  the  proceeds  of  movable  property  for  the  first  j;^  1,000, 
or  under,  it  is  5  per  cent,  and  for  every  following  £  100,  or 

'  §  115. 
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fraction  thereof,  2i  per  cent^  In  the  case  of  a  provisional 
trustee,  who  has  collected  certain  moneys,  he  is  also  entitled 
to  remuneration  upon  the  same  scale  as  a  permanent  trustee 
for  the  work  he  has  done ;  but  the  charge  cannot  be  made 
over  again  by  the  permanent  trustee,  whoever  he  may  be.^ 

For  further  examples  of  what  the  trustee  may  pay 
without  requiring  "  proof  of  debt,"  see  towards  the  end  of  the 
Chapter  "  Proofs  of  Debtr 

When  a  trustee  conceives  that  his  account  is  completed, 
he  should  advertise  it  for  the  inspection  of  creditors  and  all 
others  concerned.  The  advertisement  should  state  from  and 
to  what  date  the  account  will  lie  for  inspection  at  the  local 
Magistrate's  office,  and  at  the  Master's  office.  Vouchers 
should  accompany  the  account  for  all  payments  made  by  the 
trustee,  with  the  view  of  filing  them  with  the  account  when 
confirmed. 

Every  account  should  be  in  order,  correct,  and  complete, 
and  examined  and  certified  by  the  Master  to  the  effect  that 
there  are  no  objections  thereto,  before  it  can  be  presented  for 
confirmation. 

If  objections  are  lodged  to  the  confirmation  of  the  account, 
which  may  be  done  at  any  time  before  its  confirmation,' 
they  must  be  prosecuted  or  disposed  of,  as  hereinbefore 
mentioned.  If  no  objections  are  lodged  by  a  creditor,  or  by 
the  insolvent,  the  Master  may  still  have  some  objection.  If 
there  are  no  objections  from  any  quarter  to  the  account,  or 
if  all  the  objections  lodged  have  been  met,  or  removed,  or 
withdrawn,  then  the  Master,  on  any  Court  day,  personally 
reports  to  the  Court  that  there  are  no  objections  to  the  con- 
firmation of  the  account,  and  formally  prays  for  its  confirma- 
tion. It  is  only  upon  such  confirmation  of  the  account  that 
all  dividends  awarded  are  payable.  If  a  trustee  pays  out 
any  dividend  before  the  confirmation  of  the  account,  he  does 
so  at  his  own  personal  risk  and  loss.  Of  course  if  there  are 
certain  preferent  charges  on  the  estate  which  cannot  be 
disputed  and  which  need  not  be  proved,  the  trustee  may  pay 
them,  without  waiting  for  the  confirmation  of  the  account ; 

>  §  13,  Act  38  of  1884.  p.  53. 

"  Re  Est,   Louis  Stocky   B.,   1878,  '  §  III. 

2   U  2 
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but  no  "  proof  of  debt "  can  be  paid,  or  any  part  thereof,  until 
the  confirmation  of  the  account  For  whatever  dividends  are 
paid  a  receipt  should  be  obtained  by  the  trustee,  and  filed 
with  the  account,  as  no  rehabilitation  will  be  granted  to  any 
insolvent  until  all  dividend-receipts  have  been  filed  with  the 
Master. 

The  confirmation  of  the  account  and  plan  for  distribution 
has  the  effect  of  a  final  sentence  of  the  Court ;  ^  and  the 
trustee  is  bound  upon  the  demand  of  any  creditor  to  dis- 
tribute the  estate.  If  he  fails  to  do  so,  he  may  be  compelled, 
by  motion,  by  any  creditor  to  whom  a  dividend  has  been 
awarded,'  as  the  confirmation  has  the  effect  of  a  decree  in 
favour  of  the  creditor  for  the  debt  for  which  he  has  been 
ranked  ;  ^  and  of  course  he  may  issue  a  writ  at  once,  or  serve 
notice  of  motion  to  shew  cause  why  the  amount  awarded  should 
not  be  paid  forthwith.*  The  Court  may  in  its  discretion,  and 
usually  does,  refuse  to  set  aside  or  reopen  an  account  which 
has  been  confirmed,  even  though  a  creditor  for  a  preferent 
claim  may  have  had  no  knowledge  that  the  account  and  plan 
of  distribution  were  open  for  the  inspection  of  creditors,  and 
were  duly  advertised  and  afterwards  confirmed  by  the  Court 
But  the  Court  has  the  right  to  set  aside  a  confirmation  on  any 
of  the  grounds  upon  which  a  restitutio  in  integrum  would  be 
granted  by  our  law,  such  as  fraud,  or  any  other  just  ground.^ 

When  an  account  has  been  duly  confirmed,  the  trustee 
must  give  notice  thereof,  and  that  the  dividends  awarded  are 
payable.  These  dividends  must  be  drawn  within  six  months 
from  the  day  of  notice,  failing  which,  whatever  dividend  is 
unpaid  must  be  paid  into  the  Guardian's  fund,  to  the  credit 
of  the  creditor  to  whom  it  has  been  awarded ;  and  if  the 
trustee  fails  to  do  this,  he  is  liable  to  a  penalty  to  the  Colonial 
Treasury,  to  be  awarded  by  the  Supreme  Court,  equal  in 
amount  to  the  dividend  retained  by  him.  The  Master  may 
sue  both  for  the  unpaid  dividend  and  for  the  fine.® 

>  §   112;   Nisbdt  aftd  Dickson  vs.  ^  §   ''3»  ^^  Exort.  Kunhardt  ts. 

Richardson^   I   M.,   298;  and  re  Du  Lucas,  IK.,  349. 

Plessis,  I  R.,  326.  *  Stewards     Assignte    ▼>.      iVall/ 

•  §  1 13.  Trustee,   3  J.,   243 ;    and  Harris  vs. 

'  Storm  vs.    Breda  and  De  Uma^  Prince  <&•  Co,  and  Norden^  2  S.,  83. 

I  M.,  476,  •  §  "5. 
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After  the  confirmation  of  his  accounts  the  trustee  may, 
by  leave  of  the  Court,  resign  his  office,  if  no  objection  thereto 
be  lodged^ 

A  liquidation  account,  when  confirmed,  is  res  judicata 
only  as  to  the  assets  awarded  and  distributed  ;  and  an  in- 
solvent is  entitled  to  oppose  a  decree  for  civil  imprisonment 
by  objecting  to  the  legality  of  the  claim  proved  in  his  estate.' 

If  there  are  not  sufficient  assets  in  the  estate  to  pay  for 
the  expenses  of  administration,  the  trustee  can  claim  a  pro 
rata  contribution  from  all  those  creditors  who  have  proved 
on  the  estate.^    This  claim  should  be  by  summons. 

The  misappropriation,  or  misapplication,  by  one  of  the 
co-trustees,  of  any  part  of  the  assets  of  an  insolvent  estate 
does  not  free  the  other  trustees  from  personal  liability  for 
the  whole  amount  so  made  away  with.^ 

If  any  one  of  the  co-trustees  refuses  to  join  the  other  or 
others  in  signing  the  Account  and  Plan  of  Distribution,  or 
to  get  an  objection  opposed  or  removed,  or  to  get  the  account 
confirmed,  or  to  pay  out  dividends,  or  to  do  any  other  act 
which  requires  the  joint  action,  consent,  or  co-operation  of 
the  trustees,  he  may  be  compelled  to  do  so  by  the  remaining 
trustee  or  trustees. 


Notice  of  motion  calling  on  a  trustee  to  file  his  account, 

(Heading.) 

Between  A.B. 

Applicant, 
and 
CD.  in  his  capacity  as  sole 
Trustee  of  the  Insolvent  Estate 

of  E.F. 

Respondent. 

Sir, — Take  notice  that  application  will  be  made  to  the  Honourable 
the  Supreme  Court  on  •  •  •  .  the  ....  day  of  ....  at  lo  o'clock  in 
the  forenoon,  or  so  soon  thereafter  as  counsel  can  be  heard,  on  behalf  of 
the  above  applicant,  who  is  a  creditor  of  and  interested  in  the  said 
insolvent  estate,  and  at  which  time  you  will  be  required  to  shew  cause, 
if  any,  why  you  shall  not  be  ordered  forthwith  to  frame  and  lay  before 
the  Master  of  the  said  Court  an  exact  account  and  balance  of  the  said 

*  §    li6,    and   Est.    Wolstenholme^  »  Steyn^s  Trustee  vs.  Gous^  4  C.  T., 
decided  Tanaary,  1892,  not  reported.           356. 

*  Villitrs  vs.  Le  Ricke,  1  M.,  518,  «  Re  Crouse,  3  M.,  257. 
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estate,  supported  by  proper  vouchers  ;  as  also  a  general  plan  for  distriba- 
tion  oif  the  assets  of  the  said  estate  in  conformity  with  the  loSth  section 
of  Ordinance  No.  6  of  1843  >  ^^id  also,  further,  why  you  shall  not  be 
ordered  to  pay  the  costs  of  this  application. 
Dated  at  Cape  Town  this  •  •  •  •  day  of  •  •  •  • 

Yours,  etc. 


•  • 


Applicant's  Attorneys. 
To 
CD. 

Trustee  of  the  Insolvent  Estate  of  E.F. 
Graham's  Town, 

The  above  Respondent. 


Affidavit  to  accompany  preceding  notice. 

In  the  Supreme  Court, 

etc.,  etc. 

Between  A.B. 

Applicant, 
and 

CD.  in  his  capacity  as  sole 
Trustee  of  the  Insolvent  Estate 
of  E.F. 

Respondent. 

I.,  A.B.,  of  Cape  Town,  attorney  for  the  applicant  in  the  above  case 
(or  clerk  to  G.H.,  attorney  for  the  applicant,  in  the  above  case),  make 
oath  and  say  :-^ 

That  upon  application  at,  and  on  refere)ice  to,  the  books,  in  the  office 
of  the  Master  of  this  Honourable  Court,  it  appears  that  CD.,  the  above 
respondent,  was,  on  the  .  .  .  •  day  of  .  .  .  .,  appointed  sole  trustee  of 
the  said  insolvent  estate,  and  that  from  that  time  up  till  now,  a  period 
of ...  .  (months),  he  has  filed  no  account  with  the  said  Master  of  his 
administration  of  the  said  estate. 

A.B. 

Sworn  at 

this  .  •  •  •  day  of  •  •  •  « 
Before  me, 


Petition  to  the  Court  by  a  trustee  for  an  extension  of  time  wHhin  which  to 

file  his  account. 

(Heading.) 

1.  That  your  petitioner  was  confirmed  by  this  Honourable  Court  on 
the  ....  day  of  •  ...  in  his  election  as  sole  trustee  of  the  said 
insolvent  estate. 

2.  That  the  assets  of  the  said  estate  {jitate  what  assets  could  not  yet 
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be  realized^  and  why  ncty  and  set  forth  other  grounds^  if  any^  why  the 
estate  could  not  be  liquidated  within  the  six  months  from  the  day  of 
appointment  by  the  Courts  for  instance)  consist  inter  alia  of  three  fums 
situate  in  this  Colony  named  .  •  .  •  in  the  district  of .  •  «  .,  and  •  •  •  • 
named  •  •  •  •  situate  in  the  district  of  .  .  .  .,  and  that  owing  to  the 
drought  in  these  districts  during  the  last  eleven  months  no  reasonable  offer 
could  be  expected  for  the  sale  of  these  farms ;  and  that  it  is  deemed 
advisable  to  postpone  the  sale  thereof  for  at  least  another  foiu:  or  six 
months,  in  the  hope  that  with  the  return  of  a  good  season  a  better  price 
may  by  that  time  be  obtained  than  is  possible  now. 

3.  (or :  another  reason  in  lieu  of  preceding  paragraph)  That  the 
only  tangible  asset  in  the  estate  consists  (of  certain  printing  machinery 
wi^  the  necessary  appurtenances,  valued  at  about  ;^  1,200,  which 
machinery  was  claimed  by  K.  as  his  property,  and  he  has  now  an  action 
pending  in  this  Honourable  Court  for  a  declaration  of  rights  as  to  the 
ownership  thereof,  and  which  said  action,  owing  to  some  of  the  witnesses 
residing  abroad,  cannot  be  decided  until  the  •  .  •  .  Term). 

4.  Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  grant  him  a  further  period  of  (.  •  .  .}  months  within  which 
to  file  his  liquidation  and  distribution  account  of  said  estate. 

And  your  petitioner,  &c. 

{Affidavit  of  Verification^ 


Notice  to  creditors  that  account  will  lie  for  inspection. 

In  the  insolvent  estate  of  ...  • 

The  ....  liquidation  and  distribution  account  in  the  above  estate 
will  lie  for  the  inspection  of  creditors  at  the  office  of  the  Master  of  the 
Supreme  Court  for  a  period  of  fourteen  days,  reckoned  from  the  .  •  •  . , 
after  which,  should  no  objection  be  raised  thereto,  the  Supreme  Court 
will  be  moved  to  confirm  the  same  and  order  the  distribution. 


Trustee. 


Notice  to  trustees  to  have  liquidaiion  and  distribution  accounts  confirmed^ 

and  to  pay  out  awards^  &*c. 

In  the  Supreme  Court, 

&c.,  &c. 

Between  A.6. 

Applicant, 
and 
CD.  in  his  capacity  as  sole 
trustee  of  the  Insolvent  Estate 
of  E.F. 

Respondent 

Sir, — Be  pleased  to  take  notice  that  application  will  be  made  to  the 
Honourable  the  Supreme  Court  on  •  • .  •  the  •  •  •  •  day  of  •  •  •  •  at  10  o'clock 
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in  the  forenoon,  or  so  soon  thereafter  as  counsel  can  be  heard,  on  behalf 
of  the  above  applicant,  who  is  a  creditor  of^  and  interested  in,  the  said 
insolvent  estate,  and  at  which  time  you  will  be  required  to  shew  cause,  if 
any,  why  you  shall  not  forthwith  be  ordered  to  have  the  liquidation  and 
distribution  account,  framed  by  you  of  the  said  insolvent  estate  and  filed 
in  the  office  of  the  Master  of  the  Supreme  Court,  examined,  and 
confirmed,  by  this  Honourable  Court ;  and  the  dividends  awarded,  paid 
out  to  the  respective  creditors  in  conformity  therewith.  And  fiirther  why 
you  shall  not  be  ordered  to  pay  the  costs  of  this  application. 
Dated  at  C  .  •  .  .  T  •  .  .  .,  this  ....  day  of ...  • 

Yours,  &c. 


Applicant's  Attorneys. 
To 

\^»xJ*  «...  oi  •  •  •  • 

in  his  capacity  as  sole  trustee 
of  the  insolvent  estate  of 
E.F. 
of.  •  •  • 
the  above  respondent. 


Affidavit  in  support 
(Heading.) 

I,  A.B.,  of .  •  •  .,  make  oath  and  say  : — 

1.  That  the  respondent  was,  on  the  •  •  .  •  day  of .  .  •  .,  confirmed 
by  this  Honoivable  Court  in  his  election  as  trustee  of  the  said  insolvent 
estate. 

2.  That  on  the  •  •  •  •  day  of ....  the  said  respondent  filed  with 
the  Master  of  this  Honourable  Court  his  account  of  administration  and 
distribution  of  said  estate,  and  that  no  objection  has  been  lodged  thereto. 

3.  That,  though  the  said  respondent  has  been  requested  to  get  the 
said  account  confirmed  by  this  Honourable  Court,  he  has  failed  to  do  so. 

Sworn  at ...  • 


Notice  to  a  trustee  to  have  his  accounts  and  plan  of  distribution  amended. 

(Heading.) 

A.B. 

Applicant, 
vs, 
CD.  in  his  capacity  as  trustee 
of    the    insolvent    estate    of 
£.F.    ....    of   ....    and 

Cr.H.  •  .  •  .  01  •  .  .  • 

Respondents. 

Sir, — ^Take  notice  that  application  will  be  made  to  this  Honourable 
Court,  on  the  »  •  •  •  day  «...  at  10  o'clock  a.m.,  at  which  time  you 
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will  be  required  to  shew  cause  why  your  account  tuid  plan  of  distribu- 
tion of  said  estate  shall  not  be  amended,  as  to  {here  state  specifically  in 
what  respect  the  account  is  to  be  afnended^  or  the  grounds  of  objection 
to  the  accounts  you  may  give  any  one  of  the  objections  mentioned  under 
the  Chapter  "  Proofs  of  Debt  ^j  or^  cufor  instance)  the  sum  £, .  .sterling, 
awarded  to  G.li.  on  his  proof  of  debt  for;^ .  .  .  .  fqr  alleged  maternal 
inheritance  which  is  due  to  him  out  of  the  estate  of  his  late  mother,  I. J,, 
on  the  ground  that  the  said  proof  was  not  a  preferent  claim  as  therein 
alleged,  but  was  only  a  concurrent  claim,  by  reason  {state  why y  for 
instance)  that  he,  after  the  death  of  his  said  mother,  had  entered  into 
an  agreement  with  his  father,  the  said  insolvent,  to  accept  a  promissory 
note  for  the  amount  of  his  said  maternal  inheritance  and  whereby  his 
said  claim  has  been  novated  and  the  preference  which  he  otherwise  had 
was  thereby  lost. 

And  why  you  shall  not  be  ordered  to  pay  the  costs,  &c. 


{Affidavit  in  support.) 

1.  A.B.,  of  •  .  .  .,  make  oath  and  say  : — 

.1.  That  Mrs.  E.F.,  wife  of  the  said  insolvent,  died  on  the  ...  .  day 
of  •  •  .  .,  and  the  said  £.F.  was  thereafter,  viz.,  on  the  .  •  .  •  day  of 
•  .  .  .,  appointed  the  executor  testamentary  of  the  said  estate. 

2.  That  at  the  date  of  her  death  her  son,  the  said  G.H.,  was  21 
years  old,  and  finding  from  the  liquidation  and  distribution  account, 
framed  of  her  estate  by  the  said  E.F.,  the  executor  thereof,  that  the 
sum  of  ;^ .  .  .  .  was  then  awarded  to  him,  the  said  G.H.,  he,  the  said 
G.H.,  arranged  with  his  father,  the  said  executor,  and  now  the  said 
insolvent,  that  if  the  latter  would  give  him  a  promissory  note  for  the 
said  amount  payable  four  months  thereafter,  he  would  give  him  an 
acquittance  of  the  said  inheritance,  which  was  duly  accepted  by  the  said 
insolvent,  and  his  promissory  note  given  to  the  said  G.H. 

3.  That  the  said  G.H.  should  therefore  have  proved  on  the  estate  of 
the  said  £.F.  for  the  said  promissory  note,  and  not  by  virtue  of  the 
liquidation  account  of  the  estate  of  his  said  late  mother,  and  that,  by 
reason  of  this  novation,  the  said  G.H.  is  now  debarred  from  proving  on 
the  said  liquidation  account,  and  he  has  thereby  lost  his  preference  on 
the  estate  of  his  said  father,  the  insolvent,  for  his  maternal  inheritance. 

A.  B. 
Sworn  at ...  • 
&c. 
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Notice  by  a  trustee  to  an  objecting  creditor  why  his  objection  shall  not 

be  expunged, 

(Heading.) 

Between  A.B.,  in  his  capacity 
as  trastee  of  the  insolvent 

estate  of  CD of . .  •  • 

applicant 
vs, 
E.F., 
respondent 

Sir, — ^Take  notice  that  the  Honourable  the  Supreme  Court  will  be 
moved  on  the  ....  day  of  •  ...  at  lo  o'clock  in  the  forenoon,  on 
behalf  of  the  above  applicant,  at  which  time  you  will  be  required  to  shew 
cause  why  the  objections,  bearing  date  the  ....  day  of  .  .  .  .,  lodged 
by  you  against  the  confirmation  of  the  liquidation  and  distribution 
account,  framed  by  the  said  applicant,  shall  not  be  expunged ; 

And  why  you  shall  not  be  ordered  to  pay  the  costs  of  this  application. 

Dated  at  •  •  •  •  this  •  •  •  •  day  of ...  • 

Yours,  &c. 


Applicant's  Attorneys. 
To 
E.  F. 

of  •  •  •  • 
The  above  respondent. 


{Affidavit  in  support,  to  the  effect  that  the  account  was  lodged  on  the 
. . . .  day  of, , , .  That  on  the , , , ,  the  respondent  lodged  his  objections^ 
which  he  has  neither  prosecuted  nor  withdrawn^ 


Notice  of  motion  to  compel  the  trustee  of  an  insolvent  estate  to  pay  out  the 

dividends  awarded  to  a  creditor. 

In  the  Supreme  Court, 
&c. 

Between  A.B.,  applicant, 
and 
CD.  in  his  capacity  as  trustee  of  the  insolvent 
estate  of  £.F.,  respondent. . 

Sir, — ^Take  notice  that  the  Honourable  the  Supreme  Court  will  be 
moved  on  the  •  •  •  •  day  of .  •  •  •  at  ten  o'clock  in  the  forenoon,  or  so 
soon  thereafter  as  counsel  can  be  heard,  on  behalf  of  the  above  applicant, 
who  is  a  creditor  of,  and  interested  in,  the  said  insolvent  estate,  and  at 
which  time  you  will  be  required  to  shew  cause,  if  any,  why  you  shall  not 
be  ordered  forthwith  to  pay  to  him  the  sum  of  ;^  •  •  •  .  sterling,  being  the 
amount  of  dividend  on  his  claim  proved  in  the  said  estate,  awarded  by 
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you  to  bim,  in  the  plan  of  distribution  of  the  said  estate  framed  by  you, 
and  confirmed  by  this  Honourable  Court  on  the .  •  •  •  day  of  •  .  .  ., 
which  sum,  though  duly  demanded,  you  have  failed  to  pay:  And  to 
shew  cause  also  why  you  shall  not  be  ordered  to  pay  the  costs  of  this 
application. 

Dated  at  •  •  •  .  this  •  •  t  •  day  of  •  •  •  • 

Yours,  &c., 


Applicant's  Attorneys, 
To  CD. 

Trustee  of  the  insolvent  estate  of  £,F,,  the  above  respondent. 
Cape  Town, 

Affidavit  to  accompa?^  preceding  notice. 

In  the  Supreme  Court, 
&c. 

Between  A.B.,  applicant, 
and 
CD.  in  his  capacity  as  trustee  of  the  insolvent 
estate  of  E.F.,  respondent 

I,  A.B.,  of .  ,  .  .,  the  above  applicant,  make  oath  and  say : — 

1.  That  I  am  a  creditor  of  the  above  insolvent  estate  and  have  duly 
proved  my  claim  at  the  ....  meeting  of  creditors  of  said  estate,  amount* 
ing  to  the  sum  of  ;^  .  •  .  .,  due  upon  and  by  virtue  of  {state  here  nature 
of  debt,  far  instance)  a  certain  promissory  note  bearing  date  the  •  •  •  • 
day  of .  ,  .  .,  signed  by  the  said  insolvent  in  my  £ivour. 

2.  That  upon  my  said  claim  the  said  respondent  has,  in  his  plan  of 
the  distribution  of  the  said  estate,  awarded  me,  as  dividend,  the  sum  of 

Al    •    •    •    • 

3.  That  the  account  and  plan  of  distribution  of  the  said  estate  has 
been  duly  examined,  and  the  confirmation  thereof  ordered  by  this 
Honourable  Court  on  the  •  •  •  .  day  of  •  •  .  •  last  past. 

Lastly:  That  I  have  duly  demanded  from  the  said  respondent  pay- 
ment of  the  said  dividend,  awarded  to  me  as  aforesaid,  but  that  the  said 
respondent  has  failed  to  pay  the  same. 

A.B. 
Sworn  at  Cape  Town  this  •  •  .  •  day  of  •  •  •  • 
Before  me 
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CHAPTER  XL. 

BEHABILITATIOK,  OB  DI80HABGE:    BELEASE  FBOM 

t9EQUB8TitATIOK« 

I  SHALL  divide  this  Chapter  into  two  parts. 

A.  Discharge  or  Rehabilitation 

B.  Release  from  Sequestration. 

A.  We  are  so  used  to  the  word  "  Rehabilitation  "  that  it 
is  difficult  to  believe  it  is  to  be  found  in  the  Insolvent 
Ordinance  only  once,  and  then  not  in  direct  reference  to  the 
subject  of  this  Chapter.  "  Discharge  "  is  the  legal  term  for 
what  we  popularly  call  **  rehabilitation." 

There  are  two  kinds  of  Discharge.  The  one  upon  an 
offer  of  composition  by  the  insolvent ;  *  the  other  without 
such  offer.'  In  both  cases,  when  granted  by  the  Court,  they 
have  the  same  effect  as  to  the  release  of  the  insolvent  from 
all  debts  proved  or  provable,  but  under  the  former  section 
the  insolvent  is  liable  for  his  offer  of  composition  on  the 
ground  of  novation.  In  both  cases,  also,  if  the  insolvent 
applies  to  the  Court  within  four  years  from  the  date  of  his 
insolvency  for  his  discharge,  he  must  produce  a  ^^ certificate^^ 
that  the  majority  of  his  creditors  agree  to  the  discharge ;  and 
so  long  as  he  has  not  this  certificate  of  discharge  he  is 
frequently  mentioned  in  the  Ordinance  as  an  **  uncertificat&l'' 
insolvent ; '  but  after  the  lapse  of  four  years  he  can  apply  to 
the  Court  for  his  discharge  without  any  such  certificate.^ 

To  obtain  a  discharge  by  virtue  of  a  composition  the  in- 
solvent must  make  his  offer  not  earlier  than  at  the  third  meet- 

*  S  «<^-  '  §1  "3  and  130-132. 

*  §II7-  «  §14,  Act  38,  1884. 
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ing  of  his  creditors.  The  offer  has  to  be  considered  at  a 
subsequent  meeting  of  creditors,  specially  called  for  the 
purpose  by  the  trustee  upon  42  days'  notice  given  in  the 
Gazette,  And  if  at  such  meeting  the  offer  of  composition 
shall  be  accepted  by  a  four-fifths'  majority  (in  respect  both 
to  their  numbers  and  the  value  of  claims  represented)  of  the 
creditors  who  have  proved  debts  against  the  estate,  the 
Master  "  certifies  "  it  to  the  Court.  But  the  insolvent,  before 
applying  to  the  Court  for  his  discharge  by  virtue  of  this 
certificate,  must  give  21  days'  notice  of  his  application  in 
the  Gazette,  and  must  also  make  an  affidavit  to  the  effect  that — 

''he  has  made  a  full  and  fair  surrender  of  his  estate,  and  has  not 
"  granted  or  promised  any  preference  or  security,  or  made  or  promised  any 
"  payment,  or  entered  into  any  secret  or  collusive  agreement  or  transac- 
''tions,  to  obtain  the  concurrence  of  any  creditor  to  the  said  offer  of 
"  composition."  ^ 

It  is  entirely  in  the  discretion  of  the  Court  to  grant  or 
withhold  the  discharge  by  virtue  of  a  composition  (whether 
it  be  opposed  or  not) ;  but,  if  granted,  the  sequestration  is 
*'  at  an  end,  and  the  insolvent  re-invested  with  his  estate."  ^ 
There  are  other  safeguards  given  in  this  section  as  to  absent 
creditors.  So  also  in  terms  of  the  reservation  in  this  section 
the  Court  granted  the  rehabilitation,  though  the  insolvent  had 
entered  into  a  composition  to  pay  certain  preferent  debts  in 
full.'  The  Supreme  Court  will  not  grant  the  rehabilitation 
of  an  insolvent  whose  estate  has  been  sequestrated  in  another 
Court  in  this  Colony  unless  the  proceedings  in  the  Insolvency, 
or  certified  copies  thereof,  are  filed  with  the  Registrar.* 

To  obtain  a  discharge  without  making  an  offer  of  composi- 
tion (and  this  is  popularly  known  by  the  term  ''  rehabilita- 
tion ")  the  third  meeting  of  creditors  must  have  been  held. 
The  insolvent  then,  either  personally  or  by  a  friend,  or  by  his 
solicitor,  applies  ''  to  his  creditors  for  a  certificate  testifying 
"their  consent  to  his  discharge  being  granted  by  the  Court" 
(for  which  purpose  he  need  not  call  a  meeting).  If  the  same 
four-fifths'  majority  (as  mentioned  above)  of  creditors  agree 

^  See  also  re  Ttieh,  13  S.  C,  1S4.  u  S.  C,  172. 

*  §  106,  Insol.  Ord.  *  JRe  lienbergy  8  C.  T.,  126. 

'  ReRtwomoandKdy,  5  C.  T,,  aio ; 
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to  this,  he  may  give  notice  of  his  application  forthwith ; 
or  if  after  six  months  from  the  confirmation  of  the  plan  of 
distribution  of  his  estate,  then  the  consent  of  a  three-fifths' 
majority  (as  above)  or  a  nine-tenths'  majority  in  respect  only 
of  the  value  of  claims  represented  shall  be  sufficient.  But  in 
any  case  he  must  give  six  week^  notice  in  the  Gazette  of  his 
intention  to  apply  to  the  Court  for  his  discharge^  and  he  must 
also  make  an  affidavit  to  the  effect  that — 

"he  has  made  a  full  and  fair  surrender  of  his  estate,  and  has  not 
"  granted  or  promised  any  preference  or  security,  or  made  or  promised 
"  any  payment ;  or  entered  into  any  secret  or  collusive  agreement  or 
''transaction,  in  order  to  obtain  the  consent  and  certificate  of  his 
"  creditors  or  of  any  of  them.** 

If  the  assets  of  the  estate  are  under  £'j^  in  value,  the 
insolvent  cannot  apply  to  his  creditors  for  his  certificate  until 
after  the  lapse  of  three  months  from  the  first  meeting.  So 
that  in  the  case  first  above-mentioned,  where  four-fifths  of  the 
creditors  of  a  large  estate  agree,  the  certificate  may  be  granted 
after  the  third  meeting,  which  may  be  within  the  three 
months,  while  in  the  case  of  the  smalt  estate  three  months 
after  the  first  meeting  must  elapse.  If  the  insolvent  has 
obtained  his  certificate,  and  his  application  to  the  Court  for 
a  discharge  is  not  opposed,  the  Court  shall  grant  it ;  but  if  it 
be  opposed  the  Court  may  make  any  order  thereon  "  as  the 
justice  of  the  case  shall  require."  * 

But  his  own  discharge  from  his  own  private  estate  shall 
be  no  discharge  of  his  partnership  debts ;  nor  shall  it  dis- 
charge his  partner,  or  any  person  who  was  jointly  bound  with 
him  or  was  a  surety  for  him.^  Nor  is  his  discharge  as  a 
member  or  as  a  partner  of  an  insolvent  firm  a  discharge  also 
of  the  remaining  partners  of  the  firm.  Nor  does  the  dis- 
charge of  the  firm  discharge  the  private  estates  of  the  several 
members  of  the  firm.  The  application  for  the  dischai^e  of 
each  estate  must  be  made  distinct  and  separate.'  Usually 
the  discharge  of  the  firm  is  applied  for  by  one  or  all  of  the 
members  thereof ;  but  one  may  apply  for  all  or  for  himself 

'  §  117.  and  Pocoeki  Matthews  6*  Co,y  decided 

'  §  lao.  in  1870  and  1872,  not  reported. 

*  La  Font  vs.  Nounit  I  M.,  485 ; 


REHABILITATION,  OR  DISCHARGE.  67 1 

alone;  and  the  Court  may  grant  the  discharge  of  one 
member  of  a  firm  and  refuse  that  of  the  other  members.  In 
the  case  here  last  quoted  the  Court  granted  the  rehabilitation 
of  Matthews  and  refused  that  of  Pocock.  And  so  also  did 
they  grant  the  rehabilitation  of  Vardy  as  a  partner  of  the  firm 
Patterson,  Vardy  and  Co.,  and  refused  that  of  Patterson.^  In 
the  case  of  McLeod  vs.  Biden  and  Co,?  the  Court  said  that 
"  no  partner  can  be  rehabilitated  as  a  partner  only.  There  is 
**  no  provision  in  the  Insolvent  Ordinance  for  the  rehabilita- 
''  tion  of  a  partner  in  an  insolvent  estate."  But  the  attention 
of  the  Court  had  not  been  directed  to  the  two  previous  cases 
here  mentioned.  In  no  case,  however,  will  a  person  who  has 
been  convicted  of  fraudulent  insolvency  be  entitled  to  his 
"  certificate  of  allowance  "  ;  in  other  words,  to  his  discharge 
or  rehabilitation.^ 

If  there  should  be  a  balance  or  residue,  after  the  payment 
of  all  his  creditors  and  also  of  administration  expenses,  it 
should  be  paid  to  the  insolvent  or  to  his  legal  representatives.* 
When  once  his  "  certificate  (of  discharge)  has  been  allowed," 
in  other  words,  when  he  has  received  his  discharge,  or  obtained 
his  rehabilitation  (which  latter  word  I  shall,  for  convenience* 
sake,  use  hereafter),  he  can  successfully  plead  his  rehabilita- 
tion as  a  good  defence  to  every  action  for  any  debt,  claim,  or 
demand,  due  or  payable  by  him  at  the  date  of  his  sequestra- 
tion. And  if  he  should  be  in  gaol  for  any  claim  proved 
against  his  estate  he  shall  immediately  be  discharged,  by 
order  of  a  Judge,  on  producing  the  order  of  the  Court  granting 
his  rehabilitation.*  But  if  since  the  date  of  sequestration  he 
had  upon  a  new  consideration  undertaken  to  pay  a  debt  due 
before  that  date,  he  cannot  when  sued  plead  his  sequestration.' 
It  is  very  rarely  that  an  insolvent  agrees  to  pay  a  debt  for 
which  he  is  no  longer  liable,  but  in  the  face  of  such  an  under- 
taking how  can  he  conscientiously  make  the  affidavit  required 
by  the  117th  Section  of  the  Insolvent  Ordinance  prior  to 
his  rehabilitation. 

^  Decided  1869,  not  reported.  *  §  123,  and  also  reBruneUe^  decided 

'  Decided    November,     1882,  not      28th  November,  1872,  not  reported, 

reported.  •  Wicks  vs.    Pote^    3  E.I).C.,   74; 

*  §  118.  Qidn  Brothers  vs.  Van  dar  Merwe^  9 

*  §  121.  J.,  217. 
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In  the  case  of  a  husband,  married  in  community  of 
property,  dying  before  he  has  received  his  rehabilitation , 
his  widow  may  apply  for  it.^  The  widow's  application  is 
for  the  rehabilitation  of  the  joint  estate  of  herself  and  her 
deceased  husband ;  but  if  the  marriage  was  not  in  community 
there  is  no  necessity  for  her  to  apply  for  the  rehabilitation  of 
her  deceased  husband's  estate. 

The  question  is  frequently  asked — Of  what  use  is  such  an 
application  by  the  widow,  when  the  husband  who  had  the 
marital  power  managed  the  estate  and  also  surrendered  it  ? 
The  answer  is,  simply,  because  of  the  wife's  liability  in  case  of 
a  marriage  in  community  for  half  of  tlie  husband's  debts,  witen 
he  died  insolvent  before  obtaining  a  rehabilitation.  Of  course 
this  liability  applies  only  to  marriages  in  community  of 
property.  Hence,  to  be  freed  from  such  liability  the  widow 
applies  for  the  rehabilitation  of  the  joint  estate  in  community.* 
The  Court  usually,  as  a  matter  of  course,  grants  such  rehabili- 
tation ;  because,  as  the  wife  had  not  the  marital  power  nor 
the  management  of  the  joint  estate,  she  should  not  be  blamed 
or  punished  for  the  acts  of  maladministration,  if  any,  of  her 
deceased  husband. 

In  no  instance,  certainly  not  since  1859,  has  the  Court 
ever  refused  the  application  of  the  widow  for  the  rehabilitation 
of  the  joint  estate.  I  cannot  speak  of  what  happened  before 
1859 ;  certainly^there  is  no  case  reported  of  the  refusal  of  any 
such  application.  It  seems  absurd  that  the  widow  should 
apply  for  the  rehabilitation  of  an  estate  of  which  she  had  not 
the  administration,  and  of  which  perhaps  she  knew  absolutely 
nothing;  but  the  reason  is,  as  stated,  solely  that  she  may 
escape  t/te  liability  of  half  her  husbands  debts,  w/tich  the 
common  law  fixes  her  with  in  case  she  comes  into  property 
after  his  death.  But  I  can  quite  conceive  that  a  case  may 
arise  to  justify  the  Court  in  refusing  the  widow's  application 
for  the  discharge  of  the  joint  estate  where  she  has  had  the 
administration  of  the  whole  or  part  of  the  joint  estate,  as 

*  Re  Pratt,  1872,  not  reported;  re  *  See    Chapter    ^^ Marriage''    and 

Swart,  B.  for  1873,  p.  91  ;  re  Cloete,  4  Faure  vs.  Dwistona!  Council  of  Tut- 

J.,  107  ;  re  Glynn^  3  C.  T.,  236 ;  and  bagh,  8  J.,  72  ;  Brink  ts.  Lowv,  I  M., 

a  great  number  of  similar  cases  since,  210,  and  SicAelys,  De  Wet,  5  E.D.C.,  5& 
not  reported. 
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sometimes  happens ;  for  instance,  in  case  of  the  husband's 
absence,  or  when  she  carries  on  a  public  business,  or  actively 
manages  her  husband's  affairs,  and  where,  especially,  the  cause 
of  the  insolvency  can  be  attributed  either  to  her  mismanage- 
ment alone  or  to  hers  equally  with  that  of  her  husband,  or  in 
short  for  any  act  of  commission  or  omission,  contrary  to  the 
Insolvent  law,  for  which  the  Court  could  refuse  her  own 
rehabilitation  if  she  were  married  out  of  community  of 
property. 

When  an  insolvent  has  not  received  from  his  creditors  his 
certificate  of  discharge,  then,  whether  his  application  for 
rehabilitation  is  opposed  or  not,  the  granting  or  withholding 
of  it  is  entirely  in  the  discretion  of  the  Court,  according  to  the 
surrounding  circumstances  of  each  ^ase,  or  as  the  1 17th  section 
says,  "  as  the  justice  of  the  case  shall  require,^* 

It  is,  therefore,  impossible  to  lay  down  a  hard-and-fast 
rule.  Each  case  must  depend  upon  its  own  merits.  But  we 
may  venture  to  say  that,  generally,  in  the  exercise  of  its 
-discretion,  the  Court  has  regard  to  the  conformity  of  the 
insolvent's  conduct  to  the  Insolvent  law,  and  to  his  conduct 
in  the  management  of  his  affairs  before,  as  well  as  after,  his 
sequestration.  Indifference  to  his  business,  carelessness,  reck- 
lessness, over-speculation,  or  speculation  in  matters  foreign  to 
his  usual  business  or  calling ;  granting  an  undue  preference 
to  any  creditor ;  not  keeping  proper  books,  or  keeping  no 
books,  or  insufficient  books  ;  not  giving  every  information  or 
reasonable  assistance  to  his  trustee ;  being  in  receipt  of  a 
good  income,  yet  making  no  offer  of  compensation  to  his 
creditors;  the  estate  paying  little  or  no  dividends  to  his 
creditors,  or  dividends  partially  or  wholly  only  to  preferent 
creditors  and  none  to  concurrent  creditors ;  and,  generally, 
any  violation  of,  or  non-compliance  with,  the  terms  of  the 
Insolvent  Ordinance ; — are  all  good  grounds  for  refusing  the 
rehabilitation,  either  conditionally  or  unconditionally,  totally 
or  temporarily,  for  a  fixed  time,  or  sine  die. 

On  the  other  hand,  misfortune  in  business  from  unavoid- 
able and  unanticipated  causes,  and  from  no  fault  of  the 
insolvent;  no  cause  of  complaint  existing  against  him  for 
contravening  or  evading  in  any  way  the  Insolvent  Ordinance ; 

2  X 
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no  opposition  being  made  to  his  rehabilitation ;  giving  hii 
trustee  every  information  and  assistance  in  his  power  in  the 
realization  and  liquidation  of  the  estate  ;  the  estate  paying  a 
reasonable  dividend  to  creditors ;  the  insolvent  not  being  in 
a  position  to  make  his  creditors  any  reparation  for  their  loss ; 
the  estate  having  been  surrendered  long  ago ; — all  these  go 
to  favour  the  insolvent's  application  for  rehabilitation. 

A  few  examples  of  refusal  or  suspension  of  application 
for  rehabilitation  will  also  illustrate  the  principles  when 
they  are  granted  or  favourably  considered,  and  must  suffice 
here. 

The  Court  totally  refused  to  discharge  an  insolvent  who 
was  indicted  for  culpable  insolvency  under  §  7i|  and  con-* 
victed  and  sentenced  to  six  months'  imprisonment  with  hard 
labour ;  ^  while,  on  the  other  hand,  another  insolvent  who  had 
been  indicted  under  the  same  section,  and  also  convicted  and 
sentenced  to  the  same  period,  obtained  his  rehabilitation, 
the  Court  considering  that  his  insolvency,  though  culpable, 
admitted  (as  the  former  case  did  not)  of  some  extenuation.' 

An  insolvent  against  whom  there  |was  a  charge  of  fraud, 
though  he  was  not  prosecuted  for  it,  was  totally  denied  his 
rehabilitation.* 

An  insolvent  who  has  been  guilty  of  undue  preference  is 
generally  punished  by  a  suspension  of  his  discharge  for  a  long 
time,  or  sine  die,  in  proportion  to  the  culpability  of  his  act 
So  also  those  who  have  kept  no  books,  or  unsatisfactory 
books,  or  insufficient  books,  or  who  have  been  negligent, 
careless,  or  indifferent  about  their  estates  are,  in  like  manner, 
punished  by  a  refusal  or  a  suspension  of  their  application^ 
Thus,  where  an  insolvent  had  given  an  undue  preference,  hi9 
rehabilitation  was  suspended  for  six  months.^ 

Another  application  was  refused  sine  die,  because  the 
insolvent  had  kept  no  books  ;^  while  another  insolvent'^ 
rehabilitation  was  suspended  for  two  years  for  the  same 

^  Re  Siemsma,  decided  May,   1868,  of  which  is  reported, 

not  reported.  ^  Re  Midildan,  decided  Febmaxyr 

'  ReEnsHn,  decided  January,  1871,  X855,  not  reported, 

not  reported.  ^  Re  du  PUsM,  decided  July,  1889^ 

'  Re  Morkd,  decided  in   1840,  and  not  reported, 
again  the  same  party  in  1855,  neither 
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reason  ;^  and  a  third  insolvent's  rehabilitation  was  suspended 
for  three  months  for  the  same  reason.^  Dozens  of  similar 
cases  have  since  been  refused  or  suspended  for  like  terms  on 
similar  grounds.  These  refusals  or  suspensions  may,  in  case 
of  opposition,  be  ivith  or  without  costs  against  the  insolvent^ 

Another  insolvent  was  refused  his  rehabilitation  for  twelve 
months,  because  his  trustee,  who  reported  unfavourably  against 
him,  among  other  things  said,  '*  His  affairs  were  conducted  in 
"  a  '  happy-go-lucky '  manner."  * 

An  insolvent,  whose  insolvency  was  described  as  a  '*  reck- 
less one,"  had  his  rehabilitation  suspended  for  twelve  months  ;^ 
and  another,  for  tearing  out  certain  pages  of  his  books,  was 
refused  his  rehabilitation.* 

One  insolvent,  who  had  been  guilty  of  breach  of  trust  by 
mixing  moneys  entrusted  to  him  with  his  own  and  improperly 
dealing  with  them,  had  his  rehabilitation  suspended  for  twelve 
months  with  costs  of  opposition.^  An  insolvent,  who  was  a 
shoemaker  and  had  speculated  very  largely  in  brandy,"  and 
another,  who  was  also  a  shoemaker  and  had  speculated  lai^ely 
in  brick-making,*  had  their  rehabilitations  suspended  sine  die, 
with  costs  of  opposition ;  and  on  both  occasions  the  Court 
remarked  on  the  soundness  of  the  ancient  maxim  ''  Ne  sutor 
ultra  crepidam  "  ("  Shoemaker,  stick  to  your  last ! ").  Louw's 
rehabilitation  (1884)  was  refused  for  two  years  for  careless 
and  over-speculation.  None  of  the  last  three  cases  is  reported. 
Another  insolvent  who  had  surrendered  his  estate  seven  years 
before  the  date  of  his  application  for  rehabilitation  was 
refused,  and  leave  granted  to  him  by  the  Court  to  apply  again 
three  years  thereafter,  because  he  had  framed  false  schedules 
and  also  refused  to  render  the  trustee  any  assistance  in  looking 
after  the  estate." 

Under  the  Rehabilitation  Act  of  1859  the   Court  had 

^  Re  K<^^<rz0^,  decided  NoYember,  *  Re  Van  Zyl,  decided  May,  1884, 

1890^  not  reported.  not  reported. 

*  Re    BlooM^    decided    November,  *  Rede  WUt^  decided  August,  1882, 
1890,  not  reported.  not  reported. 

'  Rejanes^  decided  June,  1889;  and  '  Re  Jackson^    decided  September, 

reSchlemmer^  decided  S^tember,  1889 ;  1886,  not  reported. 
re   Lambert,    decided    March,    1890;  '  Townsend,  x88i. 

none  of  irhich  is  reported.  *  Caldecott,  1882. 

*  Re  Albertyn,  decided  November,  *•  Re  Van  Zyl^  3  C.  T.,  112 
1889,  not  reported. 
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absolute  power  in  all  cases^  without  exception^  whether  all  the 
creditors  consented  or  not  to  the  application^  to  refuse  a  rehabi- 
litation to  an  insolvent  for  any  length  of  time,  or  altogether. 

Certain  rules  and  regulations  were  made  by  virtue  of  that 
Act,  laying  down  certain  points  of  practice  to  be  observed. 
But  with  the  repeal  of  that  Act  by  Act  38  of  1884,  §  117  of 
the  Insolvent  Ordinance  No.  6  of  1843,  was  revived.^  I  have 
already  stated  that  by  the  1 17th  section  the  creditors  may  grant 
the  insolvent  a  certificate  of  discharge,  but  this  discharge  can 
be  granted  only  within  four  years  of  the  date  of  sequestration ; 
after  that  time  the  Courts  discretion  is  unlimited} 

By  virtue  of  the  latter  section  of  the  Act  it  was  thought  that 
after  four  years  an  insolvent  either  need  not  be  rehabilitated, 
or  that  his  rehabilitation  must,  as  a  matter  of  course,  be  granted. 
But  in  the  first  case  which  arose  ^  the  Chief  Justice  said — 

"//  is  within  the  discretion  of  the  Court  to  grant  an  insolvent  his 
*^  rehabilitation  after  four  years :  it  is  not  imperative  upon  the  Court  to 
^  do  so.  We  have  more  than  once  remarked  that  creditors  should  be 
"  encouraged  in  bringing  to  the  notice  of  the  Court  any  facts  which  might 
*'  assist  the  Court  in  deciding  whether  to  grant  or  refuse  rehabilitation. 
"  The  application  must  be  refused  with  costs,^ 

But  when  a  creditor's  opposition  was  vexatious  or  frivo- 
lous, the  Court  made  him  pay  the  costs  incurred  through  his 
opposition.* 

So  also  was  an  application  for  rehabilitation  refused,  after 
four  years  from  the  insolvency,  though  no  creditors  opposed, 
because  the  insolvent  had  kept  no  books,^  and  another 
application  was  refused  because  the  four  years  had  not 
expired,  though  there  was  no  opposition.* 

The  14th  section  of  the  Act  of  1884,  after  saying  that  the 
Supreme  Court  "  after  the  lapse  of  four  years  may  discharge 
"  non-fraudulent  insolvents  without  certificate  from  creditors," 
adds,  within  a  parenthesis,  *^  subject  to  such  conditions  as  to 
^'the  giving  of  notice  to  creditors  and  otherwise^  as  the  Court 
^^may  impose.'*     By  virtue  of  these  latter  words  the  Court 

*  §  14.  1S75,  neither  of  which  is  reported. 
'  §  14  of  Act  34  of  18S4.  '  lie  Brand,  1889,  not  reported. 

*  lieexparfe/laj,  2J*f  16'  *  I^^   Grant^    October,    1889,    not 

*  Xe  Chamfion^  1873;  and  re  Hill ^      reported. 
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has  intimated  that  the  previous  practice  under  the  Act  of 
1859,  so  far  as  not  inconsistent  with  the  Act  of  1884,  shall  be 
observed.  Thus  six  weeks*  previous  notice  must  still  be 
given  in  the  Gazette,  and  to  the  trustee,  of  the  application  for 
rehabilitation,  and  the  insolvent  must  make  oath  of  a  full  and 
fair  surrender  of  his  estate ;  security  niust  be  given  to  the 
satisfaction  of  the  Master,  to  the  extent  of  £2^,  towards  the 
cost  of  any  opposition  to  the  rehabilitation;^  and  the 
balance-sheet  formerly  in  use  is  also  to  be  filed.'  In  this 
matter  the  Chief  Justice  said  : — 

''  The  rules  in  question  (/.^.,  the  rules  framed  under  Act  15  of  1859)  were 
in  force  before  Act  15  of  1867.  That  Act -gave  them  statutory  force,  but 
the  repeal  of  that  Act  does  not  repeal  the  rules.  They  have  effect  by 
reason  of  the  Charter  of  Justice."  * 

The  attorney  should  place  counsel  in  possession  of  all  the 
material  facts  connected  with  the  insolvency  and  the  estate, 
so  as  to  enable  him  to  give  information  upon  any  point  the 
Court  may  refer  to  arising  out  of  the  estate  ;  such  as  the  date 
of  surrender ;  the  assets  and  liabilities  of  the  insolvent  at  the 
date  of  sequestration ;  amounts  due  to  preferent  and  to 
concurrent  creditors ;  what  dividends  have  been  awarded  to 
them  ;  the  trustee's  report ;  the  examination  of  the  insolvent 
&C.  And  on  the  motion  for  rehabilitation  counsel  should 
state  the  whole  case  for  the  insolvent  for,  "  if  he  has  not  been 
''  able  to  obtain  the  consent  of  his  creditors,  the  presumption 
"  is  that  their  opinion  of  him  is  not  wholly  favourable."  ' 

Another  practice  under  the  Act  of  1859  was,  that  no 
insolvent  was,  as  a  rule,  to  get  his  rehabilitation,  unless  all  ike 
accounts  of  his  estate  had  been  confirmed  and  the  dividend- 
receipts  of  creditors  filed  with  the  Master,  whose  certificate  to 
that  effect  was  to  be  necessary  and  sufficient  proof  to  the  Court 

This  practice  the  Court  has  intimated  it  would  also 
continue  under  the  Act  of  1884. 

In  January,  1869,  the  Court  refused  the  rehabilitation  of 
Paterson,  because  his  estate  had  not  been  finally  liquidated 

^  See  also  re  Pretorius,  9  J.,  440^  '  Re.  Helmy   decided    Jnne,    1898, 

and  re  Van  BroemUen,  12  S.  C,  239.        8  C.  T.,  213. 

,  ^  Re  TriUch,  6  J.,  245. 
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and  all  accounts  confirmed :  the  same  was  done  with  the 
application  of  Pocock  in  December,  1869.^ 

To  this  rule  the  Court  has  ever  since  adhered,  with  the 
following  exceptions,  for  the  reasons  given.  On  the  same 
Pocock's  renewing  his  application  in  September,  1872,'  he 
satisfied  the  Court  that  certain  landed  property  of  little  value 
in  Namaqualand  could  not  be  sold  for  want  of  buyers,  and 
the  trustee,  seeing  no  prospect  of  a  sale  in  the  near  future, 
certified  that  the  rest  of  the  estate  had  been  liquidated; 
whereupon  the  Court  granted  the  rehabilitation  under  the 
circumstances.  So  also  Wantenaar's  rehabilitation  was 
granted,*  though  final  accounts  had  not  been  filed,  because 
"  creditors  postponed  the  sale  of  some  landed  property  in  the 
hope  that  better  prices  might  later  on  be  obtained."  In  the 
matter  of  Nannucci's  rehabilitation,  where  the  trustees  had 
resolved  not  to  realise  the  principal  asset — an  hotel — ^the 
Chief  Justice  said  * :  — 

"  It  has  been  the  usual  practice  not  to  grant  the  rehabilitation  of  an 
'*  insolvent  where  the  account  and  plan  of  distribution  has  not  yet  been 
**  fUed,  unless  same  satisfactory  explanation  is  given  why  that  has  not  been 
*^  done,  and  unless  the  insolvent  shews  that  he  has  used  every  effort  to 
^ get  the  account  filed.  In  the  present  case  I  am  satisfied  that  the 
'^  insolvent  has  done  this.  It  is  the  wish  of  the  creditors  that  the  estate 
"  should  be  kept  open,  and  I  do  not  think  the  insolvent  should  suffer  for 
"  that.    The  application  is  granted." 

In  the  matter  of  Barry's  rehabilitation,"  the  Court  granted  it, 
though  all  the  accounts  had  not  been  filed,  because  *'  certain 
landed  property  which  was  leased  under  the  direction  of 
the  mortgagees  would  be  sacrificed  if  sold  then."  In  the 
matter  of  Newlands*  the  Court  granted  his  rehabilitation, 
though  the  account  in  his  estate  had  not  been  confirmed 
owing  to  the  negligence  of  the  trustee  to  whom  he  had 
rendered  all  possible  assistance  and  who  was  not  to  be 
found. 

A  person  who  wishes  to  oppose  a  rehabilitation  should 
have  a  locus  standi,  as  for  instance,  the  trustee,  or  any  of  the 

^  Neither  of  which  is  reported.  «  4  J.,  171, 

«  Not  reported.  •  4  }•>  399* 

*  August,  1SS4,  not  repotted.  *  3  C.  T.,  297* 
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creditors  who  have  proved  a  claim :  therefore  an  unsatisfied 
creditor  of  an  estate  in  which  the  insolvent  was  trustee,  and 
which  was  mismanaged,  but  who  was  not  a  creditor  of  the 
insolvent  also,  had  no  lactis  standi,  and  could  not  oppose  his 
rehabilitation.^  The  liquidators  of  a  Bank  placed  under 
liquidation  have  a  locus  standi  to  oppose  or  to  consent  to  a 
rehabilitation.'  So  also  the  Trustee  of  an  insolvent  is 
entitled  in  his  representative  capacity,  though  he  is  not  a 
creditor,  to  appear  and  oppose  the  discharge  of  an  insolvent 
though  all  the  creditors  had  agreed  thereto.^ 

B.  A  Release  from  Sequestration  is  when,  by  virtue  of  the 
107th  section  of  the  Insolvent  Ordinance,  the  Master  has 
certified  that  all  creditors  who  have  proved  on  the  estate 
either  have  consented  in  writing  to  such  release,  or  have  been 
paid  their  proofs  in  full.  This  release  cannot  be  applied  for 
until  after  the  third  meeting  of  creditors,  and  if  granted  it 
shall  not  discharge  the  insolvent  from,  or  affect  the  rights  of, 
any  creditor  who  has  not  proved  ;  and,  though  it  is  not  any- 
where mentioned  in  the  Ordinance,  the  Court,  by  reason  of 
its  discretion,  has  decided  that,  as  in  the  case  of  a  di3charge 
under  the  io6th  section,  so  21  days'  notice  in  the  Gazette 
of  the  application  for  release  should  be  given  to  the  creditors.^ 
Thus  the  application  for  the  release  of  Bradfield's  estate  was 
refused,  because  21  days'  notice  had  not  been  given.^ 

The  granting  of  a  release  is  in  the  discretion  of  the  Court 
**  if  it  should  so  think  fit,"  but  it  has  never  yet  been  refused, 
except  for  an  informality  in  the  proceedings,  or  in  case  of  a 
premature  application.  Thus  it  was  refused  in  Bradfidd^s 
case,  just  mentioned,  for  the  reason  there  given  and  because 
the  tiiird  meeting  of  creditors  had '  not  been  held.  The 
application  was,  however,  granted  in  Kedgord^s  case,*  because, 
as  his  estate  was  under  £ti  in  value,  no  third  meeting  of 
creditors  was  necessary. 

'  Re  AmUtage,  B.  for  1869,  p.  11,  ^  My  pencil  note  of  the  name  of  the 

and  the  same  matter  in  Jmie,    1869,  estate  is  obliterated,  but  this  decision 

when  the  rehabilitation  was  granted,  was  on  the  6th  August,  1872. 

not  reported.  *  Decided     December,     1875,    not 

*  RePUgram,  9  J.,  441.  reported. 

»  ReSteyn,  13  S.  C,  314.  •  January,  1873,  not  reported. 
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No  provision  is  made  in  the  Insolvent  law  as  to  estates 
not  administered  In  cases,  therefore,  where  no  accounts  can 
be  filed,  either  because  no  meetings  of  creditors  were  held,  or 
no  debts  proved,  or  no  trustee  elected  or  appointed,  the 
Court  has  supplied  this  castis  omissus  by  directing  that  the 
insolvent's  application  should  be,  not  for  rehabilitation  but, 
generally,  for  a  release  from,  or  a  discharge  of,  the  order  of 
sequestration.^  This  is  now  the  established  practice  in 
similar  cases.  But  this  cancellation  of  the  order  of  seques* 
tration  does  not  relieve  the  insolvent  of  his  debts.  He  is 
thereby  simply  reinvested  with  his  estate,  assets,  and 
liabilities,  as  they  were  at  the  date  of  sequestration.  Of 
course  by  the  order  of  sequestration,  being  a  judicial  act, 
prescription  of  a  debt  is  interrupted :  but  on  the  cancellation 
of  the  order  all  former  rights  and  disabilities  as  they  were  at 
the  moment  of  sequestration  revive,  and  the  prescription  must 
be  regarded  as  never  interrupted.  It  is  for  these  reasons  that 
every  effort  is  sometimes  made  by  insolvents  to  get  a  trustee 
appointed,  so  as  to  make  an  administration  of  what  there  is 
of  the  estate,  however  little,  in  order  to  get  a  rehabilitation,  in 
preference  to  a  general  release  (i>.,  under  no  particular 
section  of  the  Insolvent  Ordinance)  from  sequestration.^ 

The  question  is  sometimes  asked.  Of  what  use  or  benefit 
is  a  rehabilitation,  when  an  insolvent  can  acquire  property 
after  the  confirmation  of  the  plan  of  distribution  of  his 
estate,  and  can  no  longer  be  imprisoned  after  the  fourth 
year  of  his  surrender  ?    The  answer  is — 

1st  That  the  natural  conclusion  is,  where  no  rehabilita* 
tion  is  applied  for,  that  the  insolvency  must  be  so  bad  that 
the  creditors  would  not  consent  to  the  rehabilitation,  or  that 
the  Court  would  be  sure  not  to  grant  it 

2nd.  That  within  the  four  years  the  insolvent  may  at 
any  time  be  imprisoned  for  the  deficiency  of  his  estate: 
and  that  a  rehabilitation  releases  him  from  such  imprison- 
ment^ 

3rd.  The  general  and  natural  reserve  and  hesitation  in 

*  He  Mostert,  in  1871 ;  re  Brovm,  *  See   also    Chapter    "  Comfmhory 

in  1872 ;  and  re  de  Unt,  in  1872,  none      SequestraHon?^ 
of  which  is  reported,  and  re  Bewem^         ^  See  Chapter  ^' Civil  Imprisonment:' 
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business  connections,  owing  to  the  fear  of  some  unknown 
mine  being  sprung  upon  him. 

4th.  In  case  of  a  second  surrender  without  a  rehabilitation 
of  the  first  surrender,  the  creditors  of  the  first  estate  are 
entitled  to  prove  on  the  second  estate  as  well 

5th.  There  are  several  special  disabilities  attaching  to  an 
unrehabilitated  or  uncertificated  insolvent,  as  for  instance  :-^ 

ifl)  No  fresh  surrender  can  take  place  until  after  the 
confirmation  of  the  accounts  of  his  estate.^ 

{b)  An  unrehabilitated  insolvent  cannot  acquire  property 
against  his  trustee  until  the  confirmation  of  the  plan  of 
distribution  of  his  estate.^ 

if)  An  unrehabilitated  insolvent  cannot  be  appointed  a 
Justice  of  the  Peace,  and  loses  his  commission  by  his 
insolvency;'  nor  can  he  be  appointed  Trustee  to  another 
insolvent  estate ;  ^  nor  a  Tutor  Dative ;  nor  a  Curator  Bonis ; 
nor  an  Executive  Dative ; '  nor  be  elected  a  Member  of 
Parliament  ;*  nor  a  member  of  a  Divisional  Council/  nor  of 
a  Municipality ;  *  nor  of  the  Licensing  Court ;  nor  can  he, 
according  to  the  Trust  Deeds  of  many  Public  Companies  or 
Societies,  be  a  Director  of  such  companies  or  societies ;  nor 
become  a  member  of  the  Civil  Service;  and  he  loses  his 
situation  in  the  Civil  Service  by  insolvency.* 

Before  an  application  for  rehabilitation  is  made  to  the 
Court  it  is  necessary  to  observe  the  following  requirements : — 

a.  The  six  weeks'  notice  in  the  Gazette, 

b.  Similar  notice  to  the  Trustee,  with  an  affidavit  of  service, 
r.  The  security  of  £2^  to  the  Master,  to  meet  the  costs 

of  opposition. 

cL  The  oath  of  the  in^qly^nt  of  ful}  ;ipd  fair  s.urrenden 

e.  The  filing  and  confirming  of  accounts. 

/.  The  filing  of  dividend  receipts. 

g^  The  particulars  of  the  estate,  mentioned  hereinbefore, 
for  the  information  of  counsel 


'  1 12S,  InsoL  Old.  «  1 71,  Constitution  OnL  and  f  8  of 

-  See    Chapter    *'  C&nfirnuUion    oj     Act  78  of  1876. 
AccmmU:'  '  §  29,  Act  40  of  1889. 

'  f  I2  0f  ActaSof  1884.  *  |2  0f  Act22  0f  1893. 

*  1 41,  Insol.  Old.  *  S  18,  Act  42  of  188$. 

•  $  17,  Ord,  io^«  .  
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Herei  in  parallel  columns,  will  be  seen  at  first  sight  some 
of  the  differences  between  "Discharge"  and  ** Release" 
mentioned  in  the  Insolvent  Ordinance — 


Discharge  under  idStk 
Section, 

a.  The  insolvent 
though  freed  from  all 
debts  proved  remains 
liable  for  his  offer  of 
composition. 

b.  The  insolvent  is 
re-invested  with  his 
estate,  and  is  liable 
only  for  debts  to  the 
extent  of  his  offer  of 
composition. 

c.  By  complying 
with  io6th  section,  and 
there  being  no  opposi- 
tion, insolvent,  as  a 
rule,  gets  his  dis- 
charge. 


Discharge  or  Rehabi- 
litation under  117M 
Section, 

Freed  from  all  debts 
due  at  the  time  of 
sequestration. 


The  insolvent  is  not 
re-invested  with  any 
part  of  his  estate,  nor 
is  he  liable  for  any 
debts  existing  at  date 
of  sequestration. 

Unless  the  certifi- 
cate of  the  creditors  to 
the  discharge  be  ob- 
tained within  four  years 
from  insolvency,  the  re- 
habilitation is  entirely 
in  the  discretion  of 
the  Court. 


Release  from 
Sequestration^ 

Not  freed  from  any 
of  his  debts. 


He  is  re-invested 
with  the  whole  of  his 
estate,  assets  and  lia- 
bilities as  they  were  at 
date  of  sequestration^ 
as  if  there  had  been 
no  surrender. 

By  complying  with 
the  107th  Section  the 
insolvent  always  gets 
his  rdease« 


Security  towards  costs  of  opposition* 

I,  A.B.,  of .  .  .  .,  do  hereby  interpose  and  bind  myself  as  surety  in 
the  sum  oi  £2^  towards  the  payment  of  the  costs  of  any  person  who  may 
appear  to  oppose  the  discharge  of  CD.  of  •  •  •  «,  &Q  insolvent,  and  to 
whom  the  Supreme  Court  shall  see  fit  to  award  his  costs  against  the 
said  insolvent. 

Dated  at  •  •  • .  this  •  •  •  •  day  of  •  •  •  • 

A.B. 


Certificate  of  the  Master  thai  the  insolvent  has  given  security^ 

I,  A.B.  of  .  •  •  .,  the  Master  of  the  Supreme  Court  {or  Resident 
Magistrate  J  as  the  case  may  be)  do  hereby  certify  that  CD.  of  •  •  •  •,  an 
insolvent  debtor,  has  given  sufficient  security  to  my  satis&ction  in  the 
sum  of  ;£25,  for  the  payment  of  the  costs  .of  any  person  who  may  appear 
to  oppose  the  discharge  of  the  said  insolvent,  and  to  whom  the  Court 
shall  see  fit  to  award  his  costs  against  the  said  insolvent. 

Given  under  my  hand  at  •  •  •  •  this  •  •  •  •  day  of  • 


»  •  • 
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Insolvents  oath  of  fair  surrender ,  &»c, 

(Heading.) 

'  I,  A.B.  of  .  .  .  .,  an  insolvent,  make  oath  and  say  : — That  I  have 
i  made  a  full  and  fair  surrender  of  my  estate,  and  that  I  have  not  granted 
or  promised  any  preference  or  security,  or  made  or  promised  any  pay- 
ment, or  entered  into  any  secret  or  collusive  agreement  or  transaction, 
in  order  to  obtain  the  consent  and  certificate  of  my  creditors  {If  after  the 
four  years  and  no  consent  of  creditors  is  ^tatned,  then  omit  the  words  "  in 
order  to  obtain  the  consent  and  certificate  of  my  creditors,^  and  substitute 
the  words  "  with  any  intent  to  persuade  my  trustee  or  any  creditor  to 
forbear  opposing  my  discharge  by  this  Honourable  Court"), 

A.B. 
Sworn  at  •  •  •  •  this  .  .  •  •  day  of  •  •  •  •  &c. 


Notice  of  rehabilitation  for  the  Gaxette^ 
Notice  to  creditors. 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

In  the  Insolvent  Estate  of  A.B.  of  •  .  .  • 

Notice  is  hereby  given  to  the  trustee  and  creditors  in  the  above 
insolvent  estate,  that  application  will  be  made  to  the  Supreme  Court  by 
motion,  on  the  ....  day  of ....  at  10  o'clock  in  the  forenoon,  or  as 
soon  thereafter!  as  counsel  can  be  heard,  for  the  discharge  of  the  above 
insolvent,  at  which  time  the  trustee  or  any  of  the  creditors  may,  upon 
due  notice,  appear  to  oppose  the  granting  of  the  said  discharge. 

Dated  at  Cape  Town,  this  .  •  •  •  day  of  ...  • 


Applicant's  Attorneys. 

Note. — A  copy  of  this]  notice  is  to  be  served  on  the  trustee  and  an 
affidavit  of  service  thereof  made^ 
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CHAPTER    XLI. 

DI8C0VBBY  0BOBB& 

The  term  "  discovery  "  may  be  defined  as  the  power  which 
a  Court  has  of  compelling  a  litigant,  in  answer  to  his 
opponent,  to  reveal  or  disclosei  on  oath,  any  fact  resting 
merely  within  his  knowledge,  or  discover  any  document  in  his 
power  or  possession  which  would  aid  the  Court  in  the  enforce- 
ment of  a  right  or  in  the  redressing  of  a  wrong. 

It  has  its  origin  in-  the  practice  of  the  old  Coqrt  of 
Chancery  in  England,  and  seems  to  date  back  as  far  as  the 
time  of  Henry  VI.  It  was  confined  to  the  Court  of  Chancery 
only,  and  was  probably  introduced  on  account  of  the  very 
large  equity  jurisdiction  which  that  Court  exercised.  No 
other  Court  in  England  exercised  similar  jurisdiction  until  the 
passing  of  the  Judicature  Acts  6f  1873  and  1875. 

By  the  Common  Law  Procedure  Act  of  1854  certain 
powers  were  conferred  on  the  Courts  of  Common  Law  which, 
though  extensive,  and  though  the  procedure  under  that  Act 
was  itself  derived  from  the  practice  in  equity,  yet  differed 
widely  from  those  exercised  in  Chancefy ;  particularly  in 
that  they  could  only  grant  discovery  on  an  affidavit  by  the 
applicant  tracing  some  one  document  to  the  opponent  The 
result  was  that  great  difference  prevailed  between  the  practice 
of  the  Court  of  Chancery  and  that  of  the  Common  Law 
Courts  as  to  discovery. 

The  object  of  the  Judicature  Acts  was  to  assimilate  the 
practice  and  to  extend  the  doctrine  of  discovery,  as  it  existed 
in  the  Court  of  Chancery,  to  all  the  high  Courts  in  the 
Kingdom,  and  to  give  to  those  Courts  in  any  cause  or 
matter  the  same  powers  to  order  discovery,  in  aid  of  a  claim 
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or  defence,  which  could  before  those  Acts  have  been  obtained 
only  by  a  Bill  of  Discovery  in  Chancery.  Thus  the  right  to 
Discovery  under  those  Acts  is  not  in  principle  more  extensive 
than  it  formerly  was  in  the  Court  of  Chancery ;  and  in  a 
question  of  principle  the  Court  has  still  to  look  to  the 
decisions  in  Chancery,  to  ascertain  the  principle  on  which  it 
shall  act 

In  framing  the  Rules  under  the  Judicature  Acts  the 
principles  of  the  Court  of  Chancery  were  followed  rather  than 
the  more  limited  practice  of  the  Courts  of  Common  Law. 
The  Acts  have  thus  not  enlarged  the  right  of  discovery  and 
the  right  of  disclosure  of  the  practice  of  the  Court  of 
Chancery.  It  has  been  decided  that  these  Acts  make  an 
alteration  of  procedure  merely,  not  an  alteration  of  law ; 
consequently,  that  the  practice  and  doctrine,  except  where 
altered  by  these  Acts  and  Rules  are  still  the  same  as  they 
were  formerly. 

No  doubt  the  Judicature  Acts  made  a  great  improvement 
in  reducing  the  practice  to  a  uniform  system  ;  but  yet  a  very 
large  body  of  the  practice  was  left  unprovided  for  by  the 
Rules  under  these  Acts,  and  where  no  such  provision  was 
made  by  these  Acts  and  Rules,  the  Chancery  as  well  as  the 
common  law  practice  sunaves. 

As  we  have  still  to  look,  principally,  to  the  practice  of  the 
Court  of  Chancery  as  a  guide  where  the  Judicature  Acts  and 
Rules  are  silent,  we  must  keep  in  view  the  practice  of  that 
Court,  and  the  points  in  which  it  differed  from  that  of  the 
common  law  Courts  previous  to  the  passing  of  those  Acts. 
Where  the  practices  conflict,  formerly  the  old  procedure  and 
practice  of  the  Court  of  Chancery  prevailed  ;  *  but  now  that 
practice  prevails  which  is  considered  by  the  Court  of  Appeal 
to  be  the  best  or  perhaps  the  most  convenient.^ 

As  to  the  origin  of  the  practice  of  discovery,  Lord  Lang- 
dale,  when  Master  of  the  Rolls,  said  ' : — 

'^From  the  mode  of  proceeding  at  common  law,  a  man  with  a  fuU 
knowledge  of  facts  which  would  shew  the  truth  and  justice  of  the  case 

'  Bray    on    "  Discovery,"    i,    10 ;  Acts,  229,  231. 

Peile's  Law  and  Practice  of  Discovery,  *  Smith  vs.  Day^  44  L.T.R.,  217. 

Addenda;  Evans'  Pzac,  S.  Ct.  Judi-  '  Storey  y%,  Lennox^  t  Keen,  341. 
cature,  273 ;  and  Wilson's  JwUoatare 
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may,  by  concealing  those  focts  within  his  own  breast,  ftnd  merely  iot  want 
or  disclosure  or  evidence,  succeed  in  recovering  a  demand  which  he 
knows  to  be  satisfied,  or  in  resisting  a  demand  which  he  knows  to  be  just. 
This  conduct  is  by  the  Courts  of  Equity  considered  to  be  against  con- 
science ;  and  they  enable  the  party  in  danger  of  being  oppressed  by  it  to 
obtain  from  his  adversary  a  discovery  of  the  facts  within  his  knowledge 
or  belief,  by  filing  a  proper  bill  for  the  purpose ;  and  by  general  rule  a 
defendant  to  a  proper  bill  of  discovery  is  bound  to  make  a  complete 
disclosure  of  everything  he  knows  or  bdieves  in  relation  to  the  matter  in 
question.  According  to  the  general  rule,  he  is  not  to  withhold  anything. 
Almost  every  bill  of  discovery  contains  a  chaise  that  the  defendant  has 
in  his  possession  or  power  papers  relating  to  the  matter  in  question,  and 
calls  upon  the  defendant  to  set  forth,  as  part  of  the  discovery  he  is 
required  to  make,  either  the  contents  of  the  papers,  or  a  list  of  the  papers 
in  order  to  their  production.  And  by  general  rule  the  defendant  is  bound 
to  produce  (as  part  of  the  discovery  he  is  required  to  make,  and  to  complete 
his  answer,  which  would  otherwise  be  imperfect)  all  the  papers  which  he 
admits  to  be  in  his  possession,  and  which  relate  to  the  matters  in  question." 

The  doctrine  of  discovery,  as  now  developed,  being  thus 
derived  entirely  from  the  law  and  practice  in  England,  we 
must  look  to  English  decisions  for  guidance  and  precedents. 

There  was  no  such  practice  in  force  in  Holland,  nor, 
formerly,  with  us  ;  but  though  there  was  no  common  law 
rule  of  discovery  in  that  country,  yet  the  Court  possessed 
the  power,  upon  special  application  on  facts,  to  enforce  an 
order  for  the  production  of  documents.  In  the  case  of  Hart  vs. 
Stone^  om  Chief  Justice  said:  "Under  the  Dutch  laws  the 
Judges  had  very  large  powers  of  ordering  disclosures  on  facts, 
when  justice  can  be  defeated  without  such  disclosure  "  ;  and 
in  the  case  of  Biden  vs.  The  French  UEsterre  Diamond  Mining 
Co?  Sir  Jacob  Barry  said  that  "the  doctrine  of  discovery 
seems  to  be  borrowed  from  the  civil  law  in  its  actio  ad  exhi-- 
bendum!^ 

By  the  law  of  Holland  either  party  could  summon  or  give 
notice  to  the  other  to  produce  at  the  trial  certain  documents 
which  he  specified,  and  which  he  knew  to  be  in  the  possession 
of  the  other  side,  as  material  to  his  case.  It  was  then  in  the 
discretion  of  the  Court  or  Judge  to  grant  such  order  for 
inspection  and,  if  necessary,  to  take  copies  of  such  documents.* 
This  practice  is  in  force  here  also. 

»  I  A.,  p.  309.  »  Mer.,  4,  38;  and  V.  d.  I-.  Jttd. 

*  I  A.,  p.  95.  Prac,  3,  a,  7-^ 
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fiy  cur  132nd  Rule  of  Court  it  is  provided  that 

''  in  every  case  there  shall  be  annexed  to  the  pleading  a  schedule  of  aU 
documents  or  papers  which  either  party  to  the  suit  proposes  to  give  in 
evidence  at  the  trial ;  and  inspection  and  copies  of  such  documents  and 
papers  will  be  given,  if  in  the  possession  or  under  the  control  of  either 
party,  to  the  opposite  party  or  to  his  attorney.  But  it  is  in  the  discretion 
of  the  Court  whether  any  document  not  in  the  schedule  shall  be  admitted 
in  evidence." 

By  our  Rule  244 

"  either  party  may,  however,  at  any  time  after  the  close  of  the  pleadings, 
and  at  least  two  days  before  service  by  himself  of  notice  of  trial,  or  before 
or  within  two  days  after  service  of  notice  of  trial  by  the  opposite  party, 
give  notice  to  the  latter  of  any  document  proposed  by  him  to  be  made  use 
of  at  the  trial  against  the  opposite  party,  and  asking  to  have  their 
execution  admitted  within  a  reasonable  time  specified  in  such  notice,  and 
offering  inspection  of  such  documents  at  a  suitable  place  and  time.** 

.  And  also  by  our  Rule  333^^  and/ 

*' either  party  to  a  proceeding  may  give  notice  to  the  other  party,  in 
whose  pleadings  or  affidavits  reference  is  made  to  any  documents,  to 
produce  such  document  for  inspection  within  a  reasonable  time,  on  pain 
of  not  being  entitled  to  use  such  document  at  the  trial." 

But  it  will  be  noticed  that  the  practice  derived  from  the 
law  of  Holland,  and  reaffirmed  to  some  extent  by  our  three 
Rules  of  Court  just  mentioned,  applies  only  to  such  documents 
as  either  party  knows  to  be  in  the  possession  of  the  other ; 
whereas  the  doctrine  of  discovery ^  as  derived  from  the  English 
practice^  has  the  additional  culvantage  that  either  party  can 
make  his  opponent  disclose  the  existence  or  contents  of  documents 
of  which  he  himself  may  not  be  aware,  or  of  which  he  may  be 
in  doubt. 

The  rule  of  discovery  in  the  Court  of  Chancery  was  said 
to  have  been  introduced  on  the  grounds  of  affording  relief, 
and  to  assist  in  the  administration  of  justice  in  some  disputed 
questions.  This  relief  was  afforded  originally  by  filing  a  bill 
in  Chancery,  which  in  reality  amounted  to  a  bill  for  discovery, 
and  which  also  enabled  either  party  to  set  to  the  other  a 
series  of  interrogatories  to  be  answered  by  him.  The  Court 
possessed  very  large  discretionary  powers  in  granting  relief 
on  equitable  grounds  where  otherwise  no  justice  could  be 
obtained.     It  was,  of  course,  easy  to  say  ^'  produce  your 
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evidence,  of'al  or  written,  and  upon  this  the  Court  Will  decide.'' 
But  it  was  just  here  that  the  difficulty  came  in,  where  you 
could  get  neither  evidence  nor  documents  to  substantiate 
your  case,  and  of  which  your  opponent  might  be  in  possession 
and  yet  refuse  information. 

The  benefits  of  discovery  are  that  a  party  may  see 
whether  it  be  worth  his  while  or  not  to  go  on  with  or  to 
defend  the  action  ;  also  the  saving  of  delay  and  expense  by 
getting  an  admission  from  the  other  party  of  the  case  made 
against  him,  by  exhibiting  such  documents  as  he  has  on  the 
subject,  and  all  with  the  view  to  assist  the  Court  in  arriving 
at  a  decision  on  some  disputed  question  which  cannot  be 
obtained  without  it  because  the  necessary  materials  are  in  the 
possession  of  other  parties. 

The  policy  of  the  Court  is  to  give  the  most  ample  means 
to  every  person  who  is  before  it  to  obtain  discovery  on  oath 
of  every  document  or  writing  which  may  be  evidence  of  title, 
or  which  may  enable  him  to  establish  the  claim  which  he 
prefers  before  the  Court^  This  practice  is  a  very  wholesome 
one,  though  at  first  sight  it  may  seem  to  be  harassing ;  for 
the  orders  to  be  granted  by  the  Court  or  Judge  are  entirely 
in  their  discretion,  according  to  the  circumstances  and  the 
justice  of  each  case.  The  Courts  in  England  have  frequently 
intimated,  as  did  our  Supreme  Court  here  in  the  case  of 
Wiese  vs.  Mostert^  "  that  they  would  not  allow  this  privilege  to 
be  abusedr 

Discovery  is  given  to  a  party  to  assist  him  in  proving  a 
particular  case,  but  not  to  assist  him  in  a  mere  roving 
speculation  to  see  if  he  can  ^  fish  out "  a  case  or  spy  out  flaws 
in  his  opponent's  case.' 

The  right  of  a  party  to  a  suit  to  the  benefit  of  the  other's 
oath  is  limited  to  discovery  of  such  material  facts  as  relate  to 
his  case,  and  each  party  is  to  stand  on  tile  strength  of  his 
own  case.  The  general  principle  is,  that  whatever  a  party  or 
suitor  knows  respecting  the  matter  in  dispute^  his  adversary 
has  the  right  to  know.^ 

•  ■  Btmen  vs.  Pearson^  9  Juxist,  N.S.s  '  Peile,  41,  and  Biay,  16. 

789.  ^  Owen  Ys.  IVynH,  9  Ch.  D.,  29. 

•  10  J.i  137. 
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As  a  general  rule,  the  party  applying  for  the  order  must 
have  a  sufficient  primd  facie  cause  of  his  action  and  title  to 
the  discovery  sought,  and  show  that  it  is  necessary  for  his 
own  use,  material  to  his  case,  and  not  merely  for  the 
satisfaction  of  prying  into  that  of  the  adverse  party  ;  and  he 
must  also,  if  required,  state  his  case,  which  will,  if  he  be 
plaintiff,  constitute  a  good  ground  of  action,  or,  if  he  be 
defendant,  a  good  ground  of  defence.  The  grounds  for 
discovery  may  appear  either  from  his  summons  or  pleadings, 
or  they  may  be  supplied  by  means  of  a  special  affidavit  of  the 
cause  of  action.^ 

A  party  is  not  disabled  from  suing  because  he  cannot  get 
discovery  from  his  opponent  at  all,  or  at  any  rate  effectually  ;  ^ 
and  where  an  order  for  discovery  cannot  be  enforced,  the  old 
common  law  right  is  still  applicable,  as,  for  instance,  in 
proceedings  in  foreign  Courts  or  tribunals  which  cannot  of 
themselves  enforce  the  discovery  sought,  as  the  case  of 
arbitration.  "  The  property  being  in  India,  the  proper  course 
is  for  the  plaintiff  to  institute  the  suit  in  India,  and  he  would 
have  had  the  same  right  of  discovery  there  as  he  would  have 
here."  ^ 

Our  rules  of  discovery  are  derived  from  the  English  Rules 
of  1873  and  187s,  and  can  be  found  in  our  Rule  333,  which 
was  framed  in  1880. 

The  English  rules  underwent  a  change  in  1880  and  in 
1883,  and  again  in  November,  1893 ;  the  alterations  on  the 
two  former  occasions  taking  effect  at  the  time,  and  those  on 
the  last  occasion  from  the  ist  of  January,  1894,  Therefore, 
in  the  interpretation  of  our  local  Rule,  we  must  also  bear  in 
mind  the  changes  and  decisions  made  in  England  since  1880. 
But,  as  a  matter  of  fact,  if  we  examine  into  the  gist  of  those 
changes,  we  shall  find  that  they  mainly  reproduce  and  are 
based  upon  the  decisions  which  some  of  the  English  Courts 
and  Judges  had  previously  given  in  the  exercise  of  their 
discretion ;  and  it  was  doubtless  to  place  some  of  those 
discretionary  orders  beyond  controversy  that  the  amendments 

1  Evans,  273.  *  Rdner  vs.  SaUsbwy^  L.  R.,  2  Cb. 

'  U,S,  America  vs.   Wagner,  z  Ch.      D.,  378. 
App.,  582. 
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were  made.  It  will  be  well,  therefore,  to  give  the  local 
Rules  of  1880  in  a  parallel  column  with  the  present  English 
Rules  of  1893,  so  as  to  show  the  mutual  similarity  or 
divei^ence : — 


English  Rule  ii,  Ord.  31. 

It  shall  be  lawful  for  the  Court 
or  a  Judge  at  any  time  during  the 
pendency  of  any  cause  or  matter  to 
order  the  production  by  any  party 
thereto,  upon  oath,  of  such  docu- 
ments in  his  possession  or  power 
relating  to  any  matter  in  question 
in  such  cause  or  matter  as  the 
Court  or  Judge  shall  think  right, 
and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such 
manner  as  shall  appear  just 

English  Rule  12,  Ord.  31. 

Any  party  may,  without  filing 
any  affidavit,  apply  to  the  Court  or 
a  Judge  for  an  order  directing  any 
other  party  to  any  cause  or  matter 
to  make  discovery,  on  oath,  of  the 
documents  which  are  or  have  been 
in  his  possession  or  power  relating 
to  any  matter  in  question  therein. 
On  the  hearing  of  such  application, 
the  Court  or  Judge  may  either 
refuse  and  adjourn  the  same — if 
satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that 
stage  of  the  cause  or  matter — or 
make  such  order  for  discovery,  or 
relating  to  certain  classes  of  docu- 
ments, as  may,  in  their  or  his  dis- 
cretion, be  thought  fit.  Provided 
the  discovery  shall  not  be  ordered 
when  and  so  far  as  the  Court  shall 
be  of  opinion  that  it  is  unnecessary 
either  for  disposing  fairly  of  the 
case  or  matter,  or  for  saving  costs. 


It  will  be  noticed  that  neither  the  English  nor  the  Cape 
Rules  above  quoted  are  in  their  historical  order,  for  in  both 


Local  Rule  333^. 

It  shall  be  lawful  for  the  Court 
or  a  Judge  at  any  time  during  the 
pendency  of  any  action  or  proceed- 
ings to  order  the  production  by  any 
party  thereto,  upon  oath,  of  such 
documents  in  his  possession  or  power 
relating  to  any  matter  in  question 
in  such  action  or  proceeding  as  the 
Court  or  Judge  shall  think  right, 
and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such 
manner  as  shall  appear  just 

Local  Rule  333^. 

Any  party  may,  without  filing 
any  affidavit,  apply  to  a  Judge  for 
an  order  directing  any  other  party 
to  the  action  to  make  discovery, 
on  oath,  of  the  documents  which 
are  or  have  been  in  his  possession 
or  power  relating  to  any  matter  in 
question  in  the  action. 
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practices  alike  the  order  to  produce  is  placed  before  the  order 
to  discover. 

There  is  a  branch  of  discovery  in  the  English  practice 
which  has  not  been  adopted  by  us,  namely* "  Discovery  by 
Interrogatories." 

The  principles  guiding  the  Courts  of  England  in  granting 
or  refusing  discovery  by  interrogatories  were,  for  the  most 
part,  similar  to,  and  indeed  preceded,  those  governing  the 
discovery  of  documents.  The  main  object  of  discovery  by 
interrogatories  was  to  obtain  admission  from  the  other  party, 
and  so  to  relieve  the  suitor  from  the  necessity  of  adducing 
evidence.  But  since  the  introduction  of  the  rule  for  discovery, 
the  rule  for  interrogatories  is  very  rarely  resorted  to,  owing  to 
the  facilities  attaching  to  the  former. 

Our  Rules  as  to  the  admission  of  certain  evidence  are 
numbered  132,  244,  333,  and  335  respectively.  In  this 
chapter  I  shall  therefore  confine  myself  simply  to  discovery  as  it 
affects  documents.  The  subject  is  a  very  wide  and  complicated 
one ;  and  in  this  brief  treatment  of  it  I  have  endeavoured  to 
piece  together  its  chief  leading  principles,  taken  from  the 
references  given,  which  may  conveniently  be  divided  into 
two  parts : — 

{a)  Discovery  simple.  For  instance,  the  power  of  com- 
pelling your  opponent  to  disclose  what  documents 
he  has  in  his  possession. 

{b)  The  power  of  production  or  inspection  of  such 
documents. 

The  plaintiff  is  generally  the  first  to  apply  for  discovery ; 
for^  until  he  takes  some  legal  steps,  the  defendant  is  not 
presumed  to  move  in  the  matter.  But  as  soon  as  the  plaintiff 
has  begun  his  action  either  party  may  apply  for  discovery. 
The  cause  or  proceedings  must  actually  be  pending  before 
an  order  for  discovery  can  be  applied  for  or  granted,  unless 
there  are  good  grounds  for  an  earlier  application,  such  as  to 
ascertain  the  names  of  the  proper  parties  to  sue,  as  will  be 
mentioned  further  on. 

Formerly,  in  the  old  Court  of  Chancery,  the  discovery^of 
documents  was  considered  a  ii^s^tter  of  strict  right  belonging 

2  Y  2 
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to  the  party  applying  for  it  It  is  so  no  longer,  but  is 
entirely  in  the  discretion  of  the  Judge,  who  of  course  will  not 
refuse  it  except  for  good  reason  ;  ^  and  the  Judge  has  also  a 
discretionary  power  to  demand,  if  necessary,  an  affidavit  by 
the  party  applying.' 

In  a  question  of  pure  law  no  discovery  can  obviously 
be  relevant ;  it  is  only,  therefore,  when  there  is  some 
question  of  fact  in  dispute  that  discovery  can  presumably 
be  required.^ 

In  England,  under  the  old  practice,  neither  party  was 
entitled  to  discovery  until  after  the'  close  of  the  pleadings ; 
but  this  practice  has,  in  recent  years,  been  considerably 
modified,  and  the  Courts  have  given  discovery  after  the  issue 
of  summons,  or  in  some  cases  even  before,  according  to  the 
special  circumstances.  Thus  in  England  the  Court  would 
not  grant  the  plaintiff  discovery  before  he  had  filed  his 
statement  of  claim.*  In  this  Colony  the  Appeal  Court  has 
refused  discovery  where  the  application  was  regarded  as 
premature,  no  action  having  then  been  instituted ;  ^  and  in 
another  case,  where  defendant  applied  for  discovery  before 
the  plaintiff  had  filed  his  declaration  or  statement  of  claim, 
the  Supreme  Court  granted  an  order,  because  the  summons 
had  already  been  issued  by  the  plaintiff  and  the  case  was 
thus  said  to  be  pending.  In  the  case  of  Wiese  vs.  Mosiert^ 
the  Chief  Justice,  in  granting  the  order,  added : — 

*'  The  rule  appears  to  me  to  be  wide  enough  to  entitle  the  plaintiff  after 
he  has  issued  the  summons,  and  the  defendant  after  he  has  entered 
appearance,  to  apply  to  a  Judge  for  an  order ;  and  it  does  not  specify 
under  what  circumstances  the  order  can  be  granted  or  refused.  There 
may  be  cases  where,  upon  the  face  of  the  summons,  it  may  be  inexpedient 
for  a  Judge  to  grant  the  order ;  and,  as  a  general  principle,  the  rule  seems 
to  require  a  Judge  to  make  the  order." 

But  on  an  application  for  discovery  in  another  case '  for 
an  order  similar  to  that  in  the  case  last  mentioned,  the  Chief 

»  Dickson  vs.   Harrison^  47  L.  J.,  »  Biden  vs.  French  e^Esterre  D,  Af. 

Ch.  D.,  636.  CV?.,  I  A.,  95. 

«  Johnson  vs.  SmUh,  36  L.  T.,  741.  •  3  C.  T.,  133,  and  lo  J.,  137. 

•  Bray,  13.  '  Heydmrych  vs.  Farmer^   in  Tune, 

*  Cashin    vs.     Cractdock,     L.     R,,  1893,  not  reported. 
2  Ch.  D.,  140. 
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Justice,  in  granting  it,  postponed  its  execution,  and  made  the 
following  note  on  the  application : — 

"  Grant  the  order,  but  not  to  be  executed  until  after  the  declaration  has 
been  filed  and  served  on  the  defendant  In  Wiese  vs.  Master t  the  Court 
ordered  a  discovery  before  the  declaration ;  but  that  was  at  the  instance 
of  the  defendant  against  the  plaintiff,  who  would  be  presumed  to  know 
what  the  matters  in  question  were.  The  defendant  could  not  know  from 
the  sununons  what  the  matters  in  question  are,  and  therefore  the 
declaration  should  first  be  filed."  ^ 

Of  course,  though  in  England  in  the  case  of  Cashin  vs. 
Craddock^  the  Court  refused  the  plaintifTs  application  for 
discovery  till  he  had  pleaded,  there  is  nothing  to  prevent  the 
Court  or  a  Judge,  under  special  circumstances  and  if  a  strong 
case  of  urgent  necessity  be  made  out  for  such  indulgence, 
from  granting  such  application  after  the  issue  of  the  summons 
and  before  pleading  (and  in  some  cases  even  before  the  issue 
of  a  summons)  on  an  affidavit  disclosing  a  special  case  for 
discovery  and    production,  or  stating   otherwise  what  the 
matters  in  question  are.^    As  a  general  rule,  however,  even 
with  us  the  Court  or  Judge  will  not  grant  to  a  plaintiff  an 
order  for  discovery  until  he  has  filed  his  declaration,  and  to  a 
defendant  until  the  summons  has  been  served  on  him.    The 
exceptions  will  appear  hereinafter.    Thus,  if  a  person  intends 
band  fide  to  bring  an   action  against  a  firm,  and  for  this 
purpose  wishes  to  know  (as  is  necessary  by  the  rules  of  our 
procedure)  the  names  and  addresses  of  the  partners  of  the 
firm  or  of  the  persons  forming  the  partnership ;  or  wishes  to 
sue  a  company  or  a  corporation,  and  requires  to  know  by 
what  title  they  are  to  be  sued  ;  or  to  discover  the  names  of 
assignees  of  an  estate  for  the  purpose  of  issuing  a  summons^ 
or  of  a  consignor  from  whom  goods  have  been  received ;  or 
the  names  of  the  printers  or  publishers  of  a  newspaper,  for 
the  purpose  of  suing  them  ; — in  all  such  cases  the  Court,  upon 
being  satisfied  that  his  action  is  bond  fide^  can  grant  the  order 
to  give  the  information  required.* 

^  See  also  a  subsequent  case,    Van  £x.  D.,  478. 

Noorden  vs.   Van  Zyl^  5  C.  T.,  100 ;  *  Hart  vs.  Stone,  I  A.,  309;  Orr  ys. 

Ibid,  12  S.  C,  50.  Diaper,  4  Cb.  D.,  92 ;  and  Ramden  vs. 

•  Supra,  Beasley,   and  Lejfroy  vs.    Bumside^  4 

'  Mereier  vs.    C(Uton^  I  Q.  B.   D.,  L.  R.,  540. 
p.    442;    Martin   vs.   Hemming^    19 
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A  person  cannot  introduce  into  his  pleadings  a  false 
allegation  for  the  purpose  of  obtaining  a  primd  facie  right  to 
discovery.*  Nor  can  a  person  be  made  a  party  to  a  suit 
merely  for  the  purpose  of  discovery,  unless  it  be  in  order 
to  discover  the  names  of  other  persons  for  the  purpose  of 
bringing  actions  against  them  under  certain  circumstances ; ' 
and  however  much  a  person  may  be  interested  in  the  success 
of  an  action,  he  cannot  be  made  a  party  to  it  for  the  purpose 
of  discovery.^ 

In  actions  by  or  against  corporations  or  other  public 
bodies,  discovery  must  be  given  by  the  secretary,  clerk,  or 
other  proper  officer  on  behalf  of  such  corporation,  or  by 
someone  having  personal  knowledge  of  the  documents  in  the 
possession  of  the  corporate  body ;  and  in  the  case  of  minors 
and  lunatics,  their  guardians  and  curators  must  give  discovery 
in  the  best  way  they  can,* 

Discovery  is  not  to  be  allowed  in  aid  of  a  prosecution  or 
of  an  indictment  in  criminal  information,  or  in  defence 
thereto.  It  is  restricted  to  civil  proceedings,  whether  by 
summons,  petition,  or  motion." 

When  the  property  claimed  is  in  another  country,  no 
order  for  discovery  can  be  granted  to  be  enforced  in  that 
country;'  nor  will  the  Court  entertain  an  application  for 
discovery  only  in  aid  of  proceedings  in  a  foreign  Court^ 

In  a  petition  of  right,  the  suppliant  cannot  obtain  an 
order  for  discovery  of  documents ;  ®  but  the  Crown  can  obtain 
discovery  from  him.* 

A  party  is  not  entitled  to  the  discovery  of  documents 
for  the  mere  purpose  of  ascertaining  whether  they  contain 
anything  tending  to  disprove  his  opponent's  case,  or  to  shew 
some  defect  which  may  invalidate  it^"  Nor  can  discovery  be 
allowed  except  for  the  bond  fide  purpose  of  assisting  the  party 
seeking  it  to  prove  the  case  at  the  trial  of  the  action ;  as 

*  C  W.  Col,  Co.  vs.  Tucker^  9  L.  R.,      60  L.  T.,  ai6. 

Ch.,  376.  •  Thomas  vs.  Reg,^  10  L.  R.,  Q.  B., 

'  Bray,  20.  44. 

»  Ibid,  40-57.  •  Tomline  vs.  Reg^  48  L.  J.  Ex., 

*  Ibid,  62-67  and  S4-87.  453. 

*  Piele,  7.  "  BeltoH  vs.  Cofforaticn  ofJJverpooi^ 
«  Reifurys.  Stdubury^  2  Ch.  D.,  378.  3  Simon  Rep.,  467,  15  h.  T.,  Ch.  D., 

*  Dryfm  vs.   Peruvian  Guano  Co,^  184. 
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otherwise  it  would  constitute  an  abuse^  or  at  least  a  misuse, 
of  the  process  of  the  Court* 

The  Court  will  take  into  consideration  the  special  circuni'- 
stances  of  each  case ;  and,  while  it  is  careful  that  the  party 
seeking  to  obtain  the  discovery  which  can  be  of  use  to  him 
shall  obtain  it,  it  is  bound  also  to  protect  the  opposite  party 
against  undue  inquisition  into  his  affairs.' 

The  Court  will  furthermore  in  its  discretion  refuse  the 
order,  if  it  is  vexatious  or  unreasonable ;  or  if  an  attempt  is 
made  to  press  for  any  such  minuteness  of  discovery  as  would 
be  vexatious,  unreasonable  or  oppressive ;  or  again  if  it  is  too 
remote  in  its  bearings  upon  the  real  facts  at  issue,  and  would 
amount  to  an  oppressive  inquisition.^ 

Nor  will  discovery  be  allowed  if  it  is  against  public  poUcy. 
For  instance,  in  matters  relating  to  affairs  of  State,  or  in  the 
case  of  any  official  communication  between  public  officers 
upon  public  affairs,  or  against  the  Sovereign,  or  against  the 
Attorney-General  as  representing  the  Sovereign.*  The 
refusal  to  allow  discovery  against  the  Sovereign  arose  from 
the  dignity  of  the  Crown,  to  which  the  Court  was  obliged  to 
have  regard,  and  accordingly  officers  of  the  Crown  were  not 
bound  to  make  discovery.  But  the  Crown's  right  to  discovery 
against  the  subject  is  the  same  as  that  of  any  ordinary 
person.* 

A  plaintiff  is  not  entitled  to  have  an  affidavit  or 
documents  from  the  defendant  in  an  action  for  the  penalties 
alone,  on  the  ground  that  a  Court  of  Equity  would  not  have 
given  discovery  in  a  suit  where  the  whole  object  was  to 
convict  the  defendant  in  a  penalty.*  But  when  the  time  for 
enforcing  a  penalty  or  forfeiture  had  expired,  he  could  not 
refuse  discovery  on  the  ground  that  it  might  tend  to  seriously 
reflect  upon  his  character  and  conduct^ 

The  rights  of  the    plaintiff  and   of  the  defendant  to 

*  L.  J.,  3  Q.  B.  D.,  664.  *  Wadeir  va.  En  /.  CV?.,  B.  de  G.  M, 

*  G.   W:    Col,    Co.  vs.    Tucker^   9      and  G.  R.,  182 ;  U^,  of  America  vs. 
L.  R.,  Ch.  App.,  376.  Wagner^  2  Ch.  App.,  582. 

'  Kennedy  vs.  LyeUi^  48  L.  T.,  455 ;  *  ^.  {?.  vs.  CofforatUm  of  London^ 

Elmer  vs.  Creasy^  9  L.  R.,  Ch.  App.,      2  M.  &  G.,  247. 
69 ;   Sheward  vs.  Lord  Lonsdale^  42         '  Chadwick  vs,  Chadwkk^  22  L«  J., 
1h  T.,  172,  N.  S.,  Ea.,  329. 

'  Farkhurst  vs.  Lowten^  i  Mcr.,  410a 
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discovery  are  reciprocal,  and  the  defendant  is  not  in  an/ 
case  more  entitled  than  the  plaintiff  to  see  the  evidence  of 
his  opponent's  case.^  But  though  not  so  entitled,  yet  either 
party  has  the  right  to  discovery  not  only  in  support  of  his 
original  primA  fade  case,  but  also  of  his  answer  to  his 
opponent's  case.'  The  plaintiff  does  not  call  upon  the 
defendant  to  discover  his  own  case  or  evidence.  He  makes 
a  specific  case  of  his  own  ;  and,  in  addition  to  discovery  of 
matters  which  support  his  claim,  he  is  entitled  to  discovery 
of  matters  which  support  his  reply  ;  and  in  like  manner  is  the 
defendant  entitled  to  discovery  in  support  of  his  rejoinder. 
In  short,  each  party  is  entitled,  generally  speaking,  to 
discovery  from  the  other  as  to  matters  wherein  the  burden 
of  proof  rests  upon  himself,  but  not  as  to  matters  in  which 
the  burden  of  proof  rests  upon  his  opponent' 

If  an  order  for  discovery  should  already  have  been  granted 
when  the  party  applying  for  it  was  not  entitled  thereto,  the 
Judge  may  either  cancel  the  order  on  these  facts  coming  to 
his  knowledge,  or  he  may,  on  the  opposite  party  refusing 
to  discover,  decide  upon  it.  Points  that  can  successfully  be 
taken  by  the  opposite  party  in  refusing  discovery,  after  the 
order  for  the  same  has  been  granted,  will  be  considered  by 
the  Court ;  and  a  Judge  can,  upon  an  application  for  an 
order  for  discovery,  refuse  to  grant  it,  if  he  is  in  possession  of 
information  justifying  such  refusal. 

An  order  for  discovery  should  be  made  only  against  a 
party  on  the  record,  and  not  s^ainst  a  solicitor  or  an  agent, 
or  anyone  else.* 

The  party  who  has  to  make  discovery  is  not  excused  by 
saying  that  he  knows  nothing  about  the  matter,  if  his  agents 
or  servants  acted  for  him  in  the  ordinary  course  of  business. 
He  is  bound  to  find  out  and  to  obtain  the  information  from 
them ;  else  he  must  show  sufficient  reasons,  satisfactory  to 
the  Court,  for  not  doing  it* 

If  the  solicitor  should  make  the  affidavit  instead  of  his 

»  Tht    Com.    of   Sewers,    de,    vs.  *  Wilson  vs.  Raffalovich,  7  Q.  B.  D., 

Glasse,  42  L.  J.,  Ch.  346.  553. 

»  A.   G.   vs.    London    Corporation,  *  Bolchm  vs.  Fisher,  10  Q.  B.  D., 

2  M.  and  G.,  247.  z6l. 

*  Benbow  vs.  Low,  16  Ch.  D.,  93. 
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client,  it  is  not  in  itself  a  sufficient  compliance  with  the  order ; 
but  it  is  in  the  discretion  of  the  Judge  to  accept  it  or  not,  in 
lieu  of  the  affidavit  from  the  client,  if  he  be  satisfied  that, 
under  the  circumstances,  the  solicitor  was  the  best  or  the  only 
person  who  could  make  the  affidavit 

Upon  a  party  wishing  for  discovery,  and  being  in  a  position 
to  apply  for  an  order,  he  has  simply  to  make  a  request  to  a 
Judge,  who,  without  an  affidavit  from  the  applicant,  will  grant 
an  order  on  the  opposite  party  to  discover ;  ^  though,  as  stated 
above,  the  Judge  may  demand  a  special  affidavit  if  he  thinks 
it  necessary. 

As  a  rule,  the  opposite  party  is  bound  to  discover,  except 
when  the  nature  of  the  discovery  sought  is  for  the  purpose  of 
a  criminal  prosecution,  or  in  cases  where  he  is  otherwise 
exempt,  as  will  appear  subsequently  in  this  chapter.  But 
although  bound  to  discover  on  oath  (with  the  exceptions 
named  further  on),  he  is  not  always  bound  to  produce ;  and 
herein  lies  the  whole  problem  of  the  doctrine  of  discovery, 
and  for  this  reason  there  are  so  many  decisions  on  the  point 
in  the  English  Courts. 

It  is  no  ground  for  refusing  to  discover  if  the  discovery 
might  expose  a  person's  customers  to  a  civil  action  ;  ^  or  if  it 
might  expose  other  persons  to  criminal  proceedings;^  or  if 
it  might  tend  to  affect  a  person's  character/ 

Discovery  may  be  made  not  only  pending  any  action  or 
proceeding,  but  even  after  judgment,  so  long  as  the  judgment 
remains  unsatisfied  or  any  proceeding  can  be  taken  upon  it* 

The  party  applying  for  discovery  makes  no  affidavit,  but 
the  party  who  is  to  make  discovery  must  do  so  on  oath.  His 
affidavit  must  comply  with  the  proper  forms,  otherwise  it 
would  be  insufficient,  and  would  also  be  regarded  as  suspicious, 
thus  rendering  him  liable  to  make  further  discovery.*  He 
must  make  an  affidavit  of  all  documents  in  his  possession  or 
power,  or  in  the  possession  or  power  of  someone  else,  which 
are  material  to  the  case  of  his  opponent, 

"  however  disagreeable  it  may  be  to  have  to  make  the  disclosure,  however 

>  Rule  of  Court  333b.  *  Chehvynd  vs.  Undon^  2  Ves.  Sen., 

*  Ta/^  vs.  EasUm,  18  C.  B.,  643.  450. 

»  King  of  Two  SicilUs  vs.    Willcox^  »  Saitv%.Coofer,  l6L,R.,Ch.D^544. 

I  Sim.  N.  S.,  301.  •  Peile,  115. 
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contrary  to  his  personal  interests,  or  however  fatal  to  his  own  claim,  •  «  •  • 
he  is  compelled  to  set  forth,  on  oath,  all  that  he  knows,  believes  or  thinks 
in  relation  to  the  matters  in  question.''^ 

He  cannot  refuse  to  do  so  merely  because  the  action  is  against 
himself  only,  while  the  documents  belong  to  his  firm  or  are  in 
the  possession  of  other  parties.*  But  whatever  his  objection, 
his  affidavit  should  be  full  and  state  specifically  the  grounds 
for  refusing  discovery,  and  also  such  facts  as  shall  satisfy  the 
Court  with  regard  to  the  privilege  claimed,  or  that  the  docu- 
ments are  otherwise  protected  from  production.^ 

In  the  case  of  The  Church  vs.  Financial  Corporation^  Vice- 
Chancellor  Wood  said : — 

"  The  attempt  has  often  been  made,  in  one  way  or  another,  to  escape 
the  personal  order  for  production,  on  the  ground  of  the  ownership  of  the 
documents  being  in  a  corporate  or  a  partnership  body.  I  myself 
recollect  as  a  pleader  having  attempted  it  unsuccessfully  in  Taylor  ys. 
Rundill;  but  it  has  always  been  decided  that  the  parties  must  give  all 
the  information  in  their  power,  even  if  the  documents  be  not  in  their 
possession  in  this  sense,  that  they  cannot  be  produced  without  an  order 
for  the  purpose,  because  they  are  in  the  joint  possession  of  others.  The 
Court  says  that  if  you  have  any  possession  that  is  enough.  There  may 
be  grounds  for  not  producing,  but  even  then  you  must  give  discovery.'' 

If  the  party  is  not  in  a  position  to  produce  the  docu- 
ments required,  his  affidavit  should  clearly  and  fully  shew  this, 
leaving  the  Court  to  determine  the  sufficiency  or  otherwise  of 
the  affidavit  and,  if  it  be  insufficient,  to  order  further  affidavits 
of  discovery.'* 

Upon  the  questions  of  possession  or  non-possession, 
relevancy  or  irrelevancy,  and  the  character  and  effect  attri- 
buted to  the  documents,  the  deponent's  oath  is  accepted  as 
conclusive  against  the  opposite  party.®  If  he  admit  the 
relevancy  of  some  of  the  documents  but  dispute  that  of 
others,  he  should  clearly  say  so,  and  should  mention  in  his 
affidavit  those  which  he  admits  as  being  material  to  the  case.' 

"  Ftight^z,  Robins,  8  Beav«,  22.  *  L.  R.  2  Eq.  Cas.,  271. 

'  Swanson  vs.  Liskman^  45  L.  T.,  '  Beuncke  vs.  Graham^  7  Q.  B.  D., 

360.  400. 

*  Gardner  vs.  Irving  4  Ex.  D.,  49  ;  •  Myichreestvs,  European  D.  M,  Co,^ 

Kain  vs.  Farrer,  37  L.  T.  R.,  470;  2  A,,  78. 
Wiebb  vs.  East^  5  L.  R.,  Ex.  D.,  108.  ^  Lamb  vs.  Orton,  i  Drew,  414. 
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A  discovery  would  be  regarded  as  relevant  if  it  affected 
the  question  of  costs/  or  for  the  purpose  of  reducing  damages.^ 
Nothing  is  regarded  as  irrelevant  that  may  have  an  influence 
on  the  suit  If  the  matter  in  which  discovery  is  sought  be 
directly  or  indirectly  material  for  arriving  at  a  decision,  the 
party  must  give  discovery.®  In  the  case  of  Rawcliffe  vs. 
Leigh^  Lord  Justice  James  said:  "No  discovery  is  to  be 
taken  from  a  suitor,  unless  it  is  really  relevant  to  the  issue  to 
be  tried." 

If  the  affidavit  of  discovery  allege  privilege^  it  is  not 
sufficient  to  say  that  the  documents  are  privileged  as  com^ 
munications  between  attorney  and  client;  it  should  allege 
the  communications  to  be  of  a  professional  and  of  a  con- 
fidential character.^ 

A  party  cannot  of  right  be  cross-examined  on  his 
affidavit  of  documents,  nor  can  evidence  be  adduced  to 
contradict  it* 

A  party  cannot  be  called  upon  to  make  a  further  or  better 
affidavit,  unless  the  opposite  party  can  shew  that  the  first  is 
insufficient,  either  in  itself,  or  in  the  documents  set  out 
therein,  or  as  regards  the  admissions  in  the  pleadings  of  the 
party  making  it,  or  unless  the  Court  be  satisfied  that  the 
party  making  the  affidavit  has  not  in  his  possession  or  power 
other  documents  than  those  set  forth,  which  may  reasonably 
be  supposed  to  contain  the  information  required  by  the  party 
seeking  discovery ;  in  which  case  a  further  affidavit  will  be 
Required.' 

It  is  not  always  necessary  that  the  party  should  swear 
absolutely  that  the  documents  in  question  do  not  support,  or 
tend  to  support,  his  opponent's  case.  A  denial  to  the  best  of 
his  knowledge,  information  or  belief  will  be  sufficient,  unless 
there  is  something  which  qualifies  the  statement  so  as  to  shew 
substantial  insufficiency  on  the  face  of  the  affidavit^ 

When  discover}'  of  documents  is  made,  it  is  not  enough 
to  tie  them  up  in  bundles,  they  must  be  described,  and  each 

*  Bray,  19.  •  Lydl  vs.    Kennedy^    27    L.    R., 
»  Pope  vs.  Lister^  20  W.  R.,  353,  Ch.  D.,  i. 

*  Bray,  17.  '  ComfagnU  Finandire  vs,  Peruvian 

*  6  L.  R.,  Ch.  D.,  256.  Guano  Co.,  28  L.  T.,  22. 

*  CySkea  vs.  Wbod^  65  L.  T.,  3a  •  Mimtvs,  Morgan,  8  Ch.  App.,  361. 
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document  must  be  marked  or  numbered  specially,  so  that 
any  party  requiring  a  particular  document  may  call  for  it^ 

As  to  the  sufficiency  or  otherwise  of  the  affidavit  of 
discovery,  it  is  for  the  Court  to  decide.  In  the  case  of 
Bridley  vs.  Wilkinson^  Lord  Justice  Lindley  said,  in  the 
Court  of  Appeal  in  England : — 

"  Now  the  real  point  in  dispute  will  be  whether  these  documents  put 
into  this  bundle  (referred  to  in  the  affidavit)  are  sufficiently  protected 
from  production ;  and  the  case  has  been  argued  before  us  as  if  that  really 
was  the  substantial  question  in  the  case.  But,  in  point  of  form,  what  we 
have  to  consider  is  the  sufficiency  of  the  affidavit  in  dealing  with  the 
question  which  arises  as  to  what  is  necessary  to  set  out  in  an  affidavit, 
to  make  it  sufficient  upon  that  particular  point  of  the  case.  Taylor  vs. 
ButUr^  39  L.  T.,  408,  is  conclusive.  The  principle  of  that  case  is 
enunciated  in  two  or  three  lines  which  I  will  read  :  '  The  principle  of  our 
decision  is  that  the  object  of  the  affidavit  is  to  enable  the  Court  to  make 
an  order  for  the  production  of  the  documents  mentioned  in  it,  if  the 
Court  should  think  fit  so  to  do,  and  that  the  description  of  the  documents 
which  enables  production,  if  the  order  be  enforced,  is  sufficient.*" 

And  Lord  Justice  Lopes,  in  the  same  case,  said : — 

''All  that  is  required  is,  that  the  documents  in  question  should  be 
sufficiently  identified  to  enable  the  Court  to  make  Uie  order  for  their 
production.  The  terms  of  this  order  are  quite  sufficient  to  enable  the 
Court  to  make  such  an  order.  It  is  impossible  to  disguise  from  one's 
own  mind  that  the  real  question  which  might  be  raised,  and  which 
ultimately  must  be  raised,  in  this  case  is.  Whether  or  not  the  documents 
in  question  are  protected  from  production  ?  It  is  not  necessary  for  me 
to  express  any  opinion  on  this  subject,  as  it  seems  to  me  that  the  case  of 
Bewicke  vs.  Graham  '  is  directly  in  point,  and  is  a  case  by  which  we  are 
bound.    I  am  unable  to  distinguish  this  case  from  that" 

The  rule  that  the  plaintiff  must  recover  on  the  strength  of 
his  title  applies  to  all  actions,  at  least  to  actions  to  recover 
property  in  the  possession  of  the  defendant,  and  implies  that 
there  is  nothing  in  public  policy  to  deprive  plaintiff  of  his 
ordinary  right  of  proving  his  own  title  by  the  lips  of  the 
defendant*  In  otiier  words,  whatever  a  party  is  bound  to 
prove  at  the  hearing,  he  is  at  liberty  to  prove  by  the  oath  or 
admissions  of  his  opponent* 

»  Cooke  vs.  SnUth^  64  L.  T.,  484.  *  53  L.  J.,  Ch.  D.,  385. 

•  69  L.  T.,  427.  »  Bray,  21. 

.     •  45  L.  T.,  371. 
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In  the  case  of  a  libel  action  against  a  newspaper,  if  the 
defendant  admits  the  publication  of  the  words  complained  of, 
the  plaintiff  is  not  entitled  to  discover  the  name  of  the  writer, 
unless  the  identity  of  such  writer  is  a  fact  material  to  some 
issue  raised  in  the  case.^  So  also  the  Appeal  Court  in 
England  has  decided  that  an  order  for  production  and 
inspection  of  the  manuscript  ought  not  to  be  made,  because 
the  defendants  ought  not  to  be  compelled  to  give  information 
as  to  the  writer  of  the  libel.^ 

The  order  for  discovery  is  obtainable  only  as  between  the 
parties  between  whom  the  issues  or  questions  generally  have 
to  be  litigated,  or  who  at  least  have  adverse  interests,  or  seek 
in  some  form  relief  against  each  other.  It  is,  therefore,  as  a 
rule,  not  obtainable  as  between  a  plaintiff  and  a  co-plaintiff,  a 
defendant  and  a  co-defendant,  unless  there  are  cross  claims 
admitted  inter  se,  or  issues  are  raised  between  them,  relating 
to  the  questions  in  a  suit,  or  where  there  may  be  rights  to  be 
adjusted  between  them  respectively,  with  a  view  to  shew  who 
is  ultimately  really  liable.^ 

In  Kennedy  vs.  Wakefield^  Vice-Chancellor  Stuart, 
quoting  Lord  Eldon,  said  : — 

"  There  is  no  general  rule,  with  respect  to  the  practice  of  this  Court, 
that  will  not  yield  to  the  demands  of  justice." 

And  again : — 

''  That  case'  shews  that  the  Court  will  look  to  what  the  purposes  of 
justice  require,  and  will,  without  overstretching  its  authority,  order  such 
discovery  to  be  made  as  may  be  necessary.** 

In  the  case  of  Marner  vs.  Bright^  Sir  George  Jessel, 
Master  of  the  Rolls,  said : — 

''  Such  orders  have  been  made  several  times  in  my  Chambers.    When 
there  are  several  defendants  to  an  action,  who  wish  to  try  between 

*  Gibson  vs.  Evans,  61  L.  T.,  388.         Afamery^,  Bright y  Ibid,  394;  Padwick 

*  Hou  vs.   Brass  and  another ^   76      vs.  ScoU^  2  Ch.  D.,  736;  Hornby  v%. 
L.  T.,  823.  Cardwill,  45  L.  T.,  781,  and  8  Q.  B.  D. 

«  Molky  vs.  ICilby,  15  Ch.  D.,  162 ;  (C.  A.),  329- 
Kennedy  vs.   Wakefield^  39  L.  T.,  Ch.,  *  Sufra, 

827;  Shaw  vs.  Smithy  56  L.  T.,  40;  *  The  Princess  of  Wala  «.    Lord 

Brmtm  vs.  Walkins  ^Co.,  16  Q.  B.  D. ,  Liverpool. 
125  ;  Bagot  vs.  Boston,  X  X  Ch.  D.,  392 ;  •  Supra, 
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themselves  an  issue  with  which  the  plaintiff  has  nothing  to  do,  but  which 
issue  is  germane  to  and  connected  with  the  matters  in  dispute,  so  as  to 
be  capable  of  being  tried  more  cheaply,  conveniently  and  expeditiously 

together  with  the  other  issues,  and  the  plaintiff  does  not  object 

then  ......  the  order  is  made so  as  to  decide  finally  on  all 

claims  connected  with  the  subject-matter  of  the  action When 

I  am  of  opinion  that  the  questions  between  the  co-defendants  can  be 
more  conveniently  and  cheaply  tried  in  the  action,  then  I  usually  make 
the  order." 

When  an  affidavit  of  discovery  is  sufficient,  if  the  party 
making  the  application  be  refused  inspection  of  the  documents, 
he  may  apply  to  a  Judge  for  an  order  for  inspection.  If  the 
opposite  party  refuses  to  give  discovery  or  complies  only 
partially  with  the  order  for  discovery,  or  for  inspection,  he  is 
liable  to  attachment  by  an  order  of  Court,  or  of  a  Judge.  To 
make  such  person  liable  to  attachment,  it  is  not  absolutely 
necessary  that  he  should  personally  have  been  served  with  the 
order,  though  it  is  so  in  all  other  matters  of  contempt  of 
Court.  The  order  may  be  served  on  his  solicitor,  but  if  the 
party  can  satisfy  the  Court  that  he  had  no  notice  or  knowledge 
of  the  order,  and  that  his  solicitor  had  neglected  to  inform 
him  thereof,  the  Court  will  excuse  him  and  make  the  solicitor 
liable  to  attachment.^ 

But,  instead  of  making  an  order  for,  or  additions  to  an 
order  for,  attachment  against  the  party  for  not  making  dis- 
covery, or  for  not  giving  inspection,  the  Court  or  Judge 
may,  in  the  case  of  a  plaintiff,  dismiss  an  action  for  want  of 
prosecution ;  and,  in  the  case  of  a  defendant,  may  have  his 
statement  of  defence  struck  out,  or  place  him  in  the  same 
position  as  if  he  had  never  pleaded.^ 

There  is  no  time  prescribed  by  the  Rules  of  Court  within 
which  a  party  called  upon  to  make  an  affidavit  of  discovery 
should  do  so.  It  is  left  in  the  discretion  of  the  Court  or 
Judge,  who  will  fix  a  time  according  to  the  circumstances  of 
each  case  and  the  locality  of  the  person  and  of  the  alleged 
documents  ;  and  if  the  Judge  should  have  fixed  no  time,  then 
a  reasonable  time  is  meant,  and  if  the  party  fails  to  comply 

^  Browning  vs,  SaHn,$Oi,  "D, J  $11,       615. 
and  Von  H^  vs,  Hoerster^  2*j  L.  J.,  ■  Peilc,  157,  and  Liberia  vs.   Roye^ 

Ex., '299;  Joy  vs.  Hadley^  47  L.  T.,       z  App.  Cas.  139. 


DISCOVERY  ORDERS  703 

with  the  order  for  discovery,  or  for  inspection  of  the  documents, 
he  is  liable  to  attachment.^ 

There  is  no  rule  at  what  place  the  document  should  be 
produced;  but  if  the  order  to  produce  is  silent  upon  that 
point,  the  usual  practice  is  that  the  party  who  has  to  produce 
does  so  at  his  own  solicitor's  office,  unless,  as  a  matter  of 
convenience,  another  place  is  agreed  upon.  But  according  to 
the  distance,  locality,  bulk,  or  difficulty  of  removal,  the  Judge 
may  fix  what,  under  all  the  circumstances,  seems  the  most 
reasonable  place.* 

The  party  who  obtains  the  order  has  the  right  to  make 
copies  or  extracts,^  but  he  has  no  right,  without  the  authority 
of  a  Court  or  of  a  Judge,  to  make  use  of  their  contents  for  the 
benefit  of  the  public  or  for  any  other  purpose  than  that  of 
the  suit,  or  to  communicate  them  to  others  than  parties  to 
the  suit  ;*  and  the  right  of  inspection  is  confined  to  himself, 
or  his  solicitor  or  agent.  If  a  special  person  has  to  inspect 
the  documents,  the  leave  of  the  Court  or  Judge  must  be  asked 
for,  upon  an  affidavit  setting  forth  the  grounds.* 

In  Williams  vs.  The  Prince  of  Wales  L.  In.  Co.^  the 
Master  of  the  Rolls  said  : — 

"It  is  the  bounden  duty  of  every  plaintiff  (or  defendant)  who  inspects, 
to  do  it  in  a  quiet,  peaceable  and  decorous  manner,  in  order  that  the 
business  may  be  conducted  in  the  only  way  in  which  it  is  possible  for 
business  to  be  transacted.  If  the  contrary  course  Was  continued,  I 
should  hold  the  plaintiff  justified  in  withholding  the  inspection  until  it 
was  conducted  in  a  peaceable,  decorous  and  gentlemanly  manner." 

When  the  stage  of  the  proceedings  has  advanced  so  far 
that  the  party  has  made  discovery  of  all  documents,  the  next 
point  is  to  secure  their  production  or  inspection,  which  is 
really  the  fighting  point  in  the  doctrine  of  discovery.  The 
late  Judge  Stephen,  in  his  Digest  of  the  Law  of  Evidence, 
Art.  I,  defines  a  "  document "  as  follows  : — 

"Any  matter  expressed  or  defined  upon  any  substance  by  means  of 
letters,  figures,  or  marks,  or  by  more  than  one  of  those  means,  intended 

'  See  also  Rule333A,  and  since  then,  *  Williams  vs.  The  Prince  of  Wales 

Van  Zyl  vs.    Van  Noorden,  12  S.  C,  Z.  In.  Co,,  23  Beav.,  338 ;  Hopkinson 

50.  vs.  Burghleyy  2  Ch.,  447. 

«  Bray,  165-173.  *  Boyd ys,  PetHe,  L.  R.,  3  Ch.,  818 ; 

'  Wadeer  vs.  E,  I.  Co,,  8  D.  G.  M.  Republic  of  Costa  Rica  vs.  Erlanger,  44 

and  G.,  182  ;  Pratt  ys,  Pratt,  \*j  L.  T.,  L.  J.,  Ch.  D.,  402. 

;?49.  •  Supra. 
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to  be  used,  or  which  may  be  used,  for  the  purpose  of  recording  that 
matter." 

And  Lord  Justice  Brett  defines  the  word  "relating,"  men- 
tioned in  Rule  12  under  the  English  Ord.  31  and  our  Rule 
333*,  as— 

"Any  document,  not  only  which  is  evidence,  but  which  you  may  not 
unreasonably  suppose  to  contain  information  which  may — not  which  must 
— directly  or  indirectly  enable  you  to  advance  your  own  case  or  damage 
your  adversary's  case,  must  be  set  out.  I  say  '  directly  *  or  *  indirectly,' 
because  it  may  be  a  document  which  could  fairly  lead  to  the  train  of 
enquiry  which  may  have  been  one  of  those  facts."  ^ 

For  every  reason  for  which  a  person  might  object  to 
discovery  he  may  also  object  to  production  and  inspection ; 
though,  as  a  matter  of  practice,  in  almost  every  case  in  which 
a  party  objects  to  *'  discovery,"  he  really  means  "  production 
and  inspection." 

In  the  case  of  Cruywagen  vs.  Gird^  our  Supreme  Court 
decided  that 

"  when  reference  is  made  by  either  party  to  any  document  which  relates 
to  matters  in  question  in  the  action,  the  opposite  party  is  entitled,  under 
Rule  333,  on  due  notice,  to  inspect  the  document  and  make  a  copy  thereof 
The  party  to  whom  notice  has  been  given  may  object  to  the  inspection, 
but  he  must  state  the  grounds  of  his  objection.  One  valid  ground  would 
be  that  he  would  be  unjustly  prejudiced  by  allowing  the  inspection  .  . .  .*' 

Under  the  old  practice  in  England  the  production  of 
documents  was  a  matter  of  right  in  the  party  claiming  it,  and 
not  a  matter  in  the  discretion  of  the  Court  or  Judge,  unless 
the  documents  were  privileged.*  But  the  modern  decisions, 
while  following  as  far  as  possible  the  precedents  of  the  old 
Courts,  leave  the  matter  of  the  production  of  the  documents 
entirely  in  the  discretion  of  the  Court  or  Judge,  who  of  course 
will  grant  or  refuse  the  order  upon  such  terms  as  will  appear 
reasonable,  and  direct  that  such  documents  as  may  seem  fit 
shall  be  produced  ;  the  intention  being  that  whenever,  during 
the  progress  of  any  proceedings,  justice  may  be  aided  by  the 
production  of  documents,  the  order  should  be  made  for  their 
production.* 

^  Compagnie  Financit^gy^  Peruvian         *  Busirosvs,  White,  i  Q.  B.  D.,  423. 

Guano  Co,^  48  L.  T.,  22.  ^  Cashinvs,  Craddock,  zCh,  D.,  146 ; 

*  7  C.  T.,  52.  Melior  vs.  ThompMn^  49  L.  T.  R.,  222. 
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Vice-Chancellor  Bacon,  in  the  first  case  quoted,  says  : — 

''  The  Judge,  therefore,  when  called  upon  to  exercise  the  discretionary 
power  which  that  nth  Rule  vests  in  him,  must  have  regard  to  every  other 
rule  of  the  order,  and  cannot  exercise  his  discretion  unless  he  takes  a 
general  view  of  the  subject" 

The  possession  necessary  for  the  production  of  documents 
being  sole  possession,  the  party  who  objects  to  give  production 
on  the  ground  that  he  is  not  sole  possessor  is  not  bound  to 
apply  to  his  co-owners  for  liberty  to  produce,  or  to  state  in 
his  affidavit  that  he  has  done  so  and  was  refused  ;  but  he  can 
nevertheless  be  made  to  set  out  the  contents.^ 

Though  the  documents  may  be  in  another  country,  or  in 
the  solicitor's  possession,  or  elsewhere,  they  are  nevertheless 
said  to  be  in  the  custody  or  power  of  the  party  who  is  called 
upon  for  discovery ;  and  unless  he  can  shew  good  grounds  for 
refusal,  he  must  produce  them,  a  reasonable  time  being  allowed 
him  for  that  purpose.' 

A  party  is  protected  from  producing  a  document  if  he  can 
swear  positively  that  it  is  not  relevant,  or  that  it  does  not 
relate  to  anything  which  has  to  be  decided  at  the  hearing.' 

It  is  no  excuse  for  a  person  to  state  that  his  solicitor,  who 
claims  a  lien,  withholds  his  papers ;  for  he  can  and  must  take 
proper  means  to  acquire  them  ;*  but  the  Court  will  not  order 
a  party  to  produce  documents  in  which  another  person,  not 
before  the  Court,  has  a  property.  In  the  case  of  Kettlewell 
vs.  Barstow,^  Lord  Justice  James  said : — 

''  If  documents  are  in  the  joint  possession  of  the  defendants  and  a  person 
not  before  the  C«urt,  their  production  will  not  be  ordered,  because  the 
Court  will  not  order  the  defendants  to  do  what  they  have  no  power  to  do  ; 
but  it  is  no  ground  for  resisting  production  that  a  person  not  before  the 
Court  has  an  interest  in  the  documents.** 

As  to  what  documents  are  privileged,  is  a  matter  very  much 
for  the  Court  or  Judge  to  decide,  who  must  be  satisfied  that 
the  documents  come  under  the  usual  rule  of  privilege  in  legal 

*  Hadliyvs,  McDougal^  7  Ch.  App.,  •  Lyell  vs.  Kennedy,  8  App.  Cas., 

312;    and    KearsUy   vs.    Philips^    10  229;  Kettlewdl  vs.  Barstow^  L.    R., 

Q.  B.  D.,  465.  7  Ch.  App.,  686. 

'  Farquharson  vs.  Balfour,  i  T.  and  «  Rodiek  vs.  Gandell,  10  Beav.,  270  ; 

R.,  184;    Wright  vs.  Mayer,  6  Vcs.,  JVrurAlvs.  Mover,  6  Vcs.,  280. 

29q.  t  L,  R.  7  Cft.  App.,  686.          « 
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matters.  Thus,  communications  between  a  legal  adviser  and 
his  client  are  privileged  ;  so  also  are  communications  coming 
from  any  attorney,  or  agent  or  clerk  employed  by  the  attorney, 
or  at  his  instance,  or  in  any  other  way  procured  by  the 
attorney  ;  but  this  privilege  does  not  extend  to  mere  collateral 
facts  which  the  legal  adviser  knows  by  other  means  than 
confidential  communications  from  his  client  ;^  and  when  com* 
munications  are  claimed  as  privileged  between  attorney  and 
client,  the  affidavit  should  state  that  they  are  of  a  professional 
and  confidential  character.'  But  when  a  solicitor  is  a  party 
with  his  client  to  a  fraud,  no  privilege  attaches  to  the  commu- 
nications with  him  upon  the  subject,  because  the  contriving 
of  a  fraud  is  no  part  of  his  duty  as  solicitor.^  In  the  case 
oi  BullivatU  and  others  vs.  The  Attorney^General  for  Vktoria^^ 
Lord  Halsbury  said  : — 

"  It  has  been  established  as  a  principle  of  public  policy  that  those  con- 
''  fidential  communications  shall  not  be  subject  to  production.  But  with 
''  of  course  this  limitation  has  been  put  and  justly  put,  that  no  Court  can 
''  be  called  upon  to  protect  communications  which  are  in  themselves  part 
"  of  a  criminal  or  unlawful  proceeding." 

In  the  case  of  Wheeler  vs.  le  Marchant}  Sir  George  Jessel, 
Master  of  the  Rolls,  said : — 

"  The  cases  protect  documents  communicated  to  the  solicitors  of  the 
defendants  by  third  parties  whereby  they  have  come  into  existence  after 
litigation  commenced  or  threatened,  or  in  contemplation,  and  when  they 
have  been  made  with  a  view  to  such  litigation,  either  for  the  purpose  of 
eventually  obtaining  evidence  to  be  used  in  such  litigation,  or  of  obtaining 
information  which  might  lead  to  the  discovery  or  obtaining  of  such 
evidence ;  but  it  has  never  hitherto  been  decided  that  the  documents 
produced  by  a  third  party,  as  a  surveyor  or  estate  agent,  merely  in  answer 
to  an  enquiry  by  the  solicitor,  are  privileged  from  production.  .... 
What  is  called  the  principle  of  privilege  is  of  a  very  limited  character.  It 
does  not  protect  all  confidential  communications  which  a  man  must 
necessarily  make  in  order  to  obtain  advice  even  for  the  protection  of  his 
life  or  of  his  honour,  to  say  nothing  of  his  fortune.  There  are  many 
communications  which  are  quite  unprotected,  but  which  must  be  made, 
because,  without  such  communications  being  made,  the  ordinary  business 
of  life  cannot  be  carried  on. 

'  Daborough  vs.   Rawlins,   3  Myl.  «  CShea  vs.  Wood,  65  L.  T.,  30. 

and  Cra.,  515  ;  Kennedy  vs.  Lyall,  48  •  Russelvn,  Jackwn,  9  Ha.,  392. 

L.  T.  R.,  455 ;  Perry  vs.  Smith,  9  M.  *  84  L.  T.,  737. 

and  W.,  681.  »  44  L.  T.,  632. 
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^  The  communication  made  to  a  medical  man,  whose  advice  is  sought 
by  a  patient  with  respect  to  the  probable  origin  of  the  disease  as  to  which 
he  is  consulted,  and  which  must  necessarily  be  made  in  order  to  enable 
the  medical  man  to  advise  or  to  prescribe  for  the  patient,  is  not  protected. 
All  communications  made  to  the  priest  in  the  confessional,  on  matters 
perhaps  considered  by  the  penitent  to  be  more  important  even  than  the 
care  of  his  life  or  his  fortune,  are  not  protected.  Communications  made 
to  a  friend  with  respect  to  matters  of  the  most  delicate  nature  on  which 
advice  is  sought,  with  respect  to  a  man's  honour  or  reputation,  are  not 
protected.  Therefore,  it  must  not  be  supposed  that  there  is  any  principle 
which  says  that  every  confidential  communication  which,  in  order  to  carry 
on  the  ordinary  business  of  life,  is  necessary  to  be  made,  is  protected. 
The  protection  is  of  a  very  limited  character.  It  is  a  protection  in  this 
country  restricted  to  the  obtaining  the  assistance  of  lawyers  as  regards 
the  conduct  of  litigation  or  the  rights  to  property.  It  has  never  gone 
beyond  the  obtaining  legal  advice  and  assistance,  and  all  things  reasonably 
necessary  in  the  shape  of  communication  to  the  legal  advisers  are  pro- 
tected from  production  or  discovery,  in  order  that  legal  advice  may  be 
obtained  safely  and  sufficiently. 

'*  Keeping  that  in  view,  what  has  been  done  is,  that  the  actual  com- 
munication to  the  solicitor  by  the  client  is,  of  course,  protected ;  and  it  is 
equally  protected,  whether  that  communication  is  made  by  the  client  in 
person  to  the  solicitor  in  person,  or  is  made  by  an  agent  on  behalf  of  the 
client,  who  obtains  the  advice  from  the  client  for  the  solicitor.  It  would 
extend  also  to  a  clerk  or  a  subordinate  of  the  solicitor,  who  acted  in  his 
place  and  under  his  direction.  Again,  with  the  same  view,  the  evidence 
obtained  by  the  solicitor,  or  by  his  direction,  or  at  his  instance,  even  if 
obtained  by  the  client,  is  protected  after  litigation  has  been  commenced 
or  threatened,  or  with  a  view  to  the  defence  or  prosecution  of  such.  So 
again,  it  does  not  matter  whether  the  advice  is  obtained  from  the  solicitor, 
as  to  a  dealing  which  is  not  the  subject  of  litigation.  What  is  protected 
is,  the  communication  necessary  to  obtain  legal  advice.  It  must  be  a 
communication  made  to  the  solicitor  in  that  character,  and  for  that 
purpose. 

*'  But  what  we  are  asked  here  to  protect  is  this :  the  solicitor,  being 
consulted  in  a  matter  as  to  which  no  dispute  has  arisen,  thinks  he  would 
like  to  know  some  fiirther  facts  before  giving  his  advice,  and  applies  to  a 
surveyor  to  tell  him  what  the  state  of  a  given  property  is,  or  information 
of  that  character,  and  it  is  said  that  that  ought  to  be  protected,  because 
the  information  is  desired  or  required  by  the  solicitor  in  order  to  enable 
him  the  better  to  give  legal  advice.  It  appears  to  me  that  is  not  only 
extending  the  rule  beyond  what  has  been  previously  laid  down,  but 
beyond  what  necessity  warrants.  It  has  never  been  found  in  practice 
(and  the  rule  is  now  very  old)  that  these  documents  required  protection. 
It  is  an  idea  which  has  been  started,  if  I  may  say  so,  for  the  first  time 
to-day ;  and  I  think  the  best  proof  that  the  necessities  of  mankind  have 
not  been  supposed  to  require  this  protection  is,  that  it  has  never  been 
asked. 

2  Z  2 
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^  It  seems  to  me  we  ought  not  to  carry  the  rule  any  further  than  it 
has  been  carried.  It  is  only  a  rule  invented  and  maintained  for  the 
purpose  of  enabling  a  man  to  obtain  legal  advice  with  safety.  That  rule 
does  not,  as  far  as  I  am  concerned,  require  to  be  carried  fiuther." 

When  a  person's  lien  on  documents  might  be  prejudiced 
by  their  production,  they  are  privileged.^  A  person  is  also 
exempt  from  the  production  of  documents  which  tend  to 
criminate  himself,'  or  to  criminate  his  wife.  The  affidavit 
should  clearly  state  this,  and  the  Court  or  Judge  must  be 
satisfied  that  the  declining  to  answer  is  band  fide  and  with  a 
view  to  avoid  appreciable  danger,  and  that  the  production 
might  tend  to  criminate  such  party,  or  the  husband  or  wife  of 
such  party.'  But  when  a  crime  has  been  pardoned,  discovery 
must  be  given.* 

So  again,  a  person  is  exempt  from  production,  when  the 
objection  to  produce  is  made  on  the  ground  of  public  policy ; 
as  in  the  case  of  communications  between  the  Secretary  of 
State  and  a  Governor;  or  on  the  grounds  of  the  pubUc 
service  of  a  country.^  In  such  a  case  the  head  of  the  depart- 
ment or,  in  his  absence,  the  deputed  officer  of  the  department, 
should  make  the  affidavit  claiming  privilege. 

Briefs  are  not  privileged,  but  the  observations,  notes  or 
remarks  by  counsel  or  the  attorney  are.  A  document  is  not 
privileged  if  it  states  only  the  opinion  of  an  agent  upon  the 
case  to  his  principal ;  nor  is  the  report  of  an  agent  privileged 
with  reference  to  matters  in  question  before  tihe  commence- 
ment of  the  suit* 

The  order  for  production  should  be  made  on  the  opposite 
suitor,  not  upon  his  attorney ;'  and  where  an  application  is 
made  for  third  parties  to  produce  documents,  notice  must  be 
given  to  the  opponents  to  the  suit* 

If  a  party  objects  to  discovery  on  the  ground  that  it  would 
be  injurious,  burdensome,  or  prejudicial  to  him  to  give  it,  it  is 

>  NewingUn  Local  Board  vs.    El-  Henntssiy  vs.  Wright^  59  L.  T.,  333 ; 

dridge^  12  Ch.  D.,  549.  Wright  vs.  MilU^  62  L.  T.,  558. 

•  Roey^,  New  York  Associaiod  Press  •  Bustros  vs.  White^  I  Q.  B.  D,, 
and  Decker y  75  L.  T.,  31 ;  Hemming  423;  Anderson  vs.  Bank  of  British 
vs.  ^f7/faOTj^if,  10  Q.  fi.  D.,  459.  Co/umdia,  2  Ch.D.f  644;  Wesiingkouse 

'  Lamb  vs.  Munster^  18  Q.  ^,  D.,  vs.  M.  R,  Co.,  48  L.  T.,  98*  462. 

no ;  re  Reynolds,  20  Ch.  D.,  294.  '  Caskin  vs.  Craddock,  2  Ch.  D.,  140. 

•  Reg,  vs.  Boyes,  1  6.  and  S.,  311.  '  Benyon  vs.  Godden,  quoted  in  PeUe, 

•  Kain  vs.  Farrcr,  37  L.  T.,  469;  pp.  Sand  177. 
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for  the  Court  or  Judge  to  consider  whether,  under  the  circum- 
stances, production  would  be  injurious  to  the  party  called 
upon  without  a  corresponding  benefit  to  the  party  asking  for 
it ;  and  if  so,  the  Judge  would  refuse  the  order.^ 

The  parties  sometimes  consent  to  submit  the  documents 
to  a  Judge  for  his  decision  as  to  whether  they  shall  be  pro- 
duced or  not  If  this  is  agreed  to,  the  Judge's  decision  cannot 
be  questioned  in  a  Court  of  Appeal.^ 

After  the  production  of  documents,  bills  alleged  to  be 
forged  may  be  photographed  by  the  other  side,  upon  the  order 
of  a  Judge ;  and  in  the  granting  of  such  an  order,  proper 
safeguards  should  be  adopted,  so  as  to  secure  the  preservation 
of  the  bills.3 

But,  apart  from  the  question  of  forgery,  facsimile  copies  of 
documents  may  be  photographed  by  order  of  a  Judge.  Thus, 
in  a  libel  suit,  on  an  application  to  inspect  and  take  facsimile 
copies  "by  photograph  or  otherwise,"  Chief  Justice  Erie 
said : — 

"  It  seems  to  me  that  by  granting  this  application  we  shall  be  furthering 
the  interests  of  truth  and  justice ;  and  I  cannot  see  any  possible  prejudice 
that  can  arise  to  the  plaintiff," 

The  order  itself  was  as  follows  : — 

"That  the  defendant,  his  attorney,  and  witnesses  respectively  be  at 
liberty  to  inspect  and  take  facsimile  copies  by  photograph  or  otherwise  of 
the  several  letters  and  envelopes  referred  to  in  the  declaration."^ 

'  Moore  vs.  Craven^  7  Ch.  App.,  94 ;  '  Lewis  vs.  Lord  Londesborough^  69 

Republic  of  Costa  Rica  vs.  Erlanger^  44  L.  T.,  353. 

L.  J.,  Ch,,  305.  *  Davey  vs.   Remberton^   li   C.    B. 

«  Bustros    vs.     White,    45    L.    J.,  (N.S.),  628.] 
Q.  B.  D.,  642. 
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AETICIiEB  Ca:«EHK8   AND  ADMISSION   OF  ATTOBNEYS. 


A.— ARTICLED  CLERKS. 

Up  to  the  year  1806,  the  date  to  which  we  follow  the  law 
of  Holland,  there  was  no  provision  made  in  that  country  for 
articled  clerks  of  the  learned  professions.  Gentlemen  there 
were  admitted  to  their  professions  after  examination  without 
indentureship.  It  was  the  same  here  in  this  Colony  till  the 
year  1829.  On  this  subject  we  are  therefore  entirely  guided 
by  the  law  of  England,  with  such  local  additions  or  alterations 
as  we  have  made.  The  first  Charter  of  Justice  of  this  Colony 
under  British  rule  was  published  here  in  1828.  That  Charter 
was  superseded  by  another  dated  May,  1833.  But  by  neither 
Charter  was  a  provision  made  for  indentureship.  The  Supreme 
Court,  however,  could  frame  rules,  and  by  virtue  of  the  first 
Charter  the  Court  framed  the  149th  rule,  which  was  promul- 
gated on  the  4th  September,  1829,  and  is  still  in  force. 

This  rule  is  the  same  as  the  one  in  force  in  England  at 
that  time.  By  the  first  Charter  it  was  provided,  as  well  as 
by  the  46th  Section  of  the  second  Charter,  that 

'*  so  £ar  as  the  circumstances  of  the  Colony  may  permit,  the  rules  shall  be 
"  framed  with  reference  to  corresponding  rules  and  forms  in  use  in  the 
"  Courts  of  Record  at  Westminster.** 

Several  of  the  Rules  of  Court  that  are  still  in  force  refer  to 
the  22nd  Section  of  the  Charter  of  Justice,  i,e.,  of  the  first 
Charter.    The  similar  section  in  the  second  Charter  is  the 
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20th ;  both  sections  being  alike.  It  is  provided  by  this  20th 
Section  that 

"the  Supreme  Court  can  enrol  any  one  who  has  been  instructed  tvithin 
"  the  Colony  in  the  knowledge  and  practice  of  the  law  by  any  Advocate 
"  or  Attorney  of  the  Court,  duly  admitted  to  practise,  and  which  person 
"  shall  be  enrolled  according  to  any  Rule  of  Coiut  to  be  made  for  that 
"purpose." 

By  the  149th  Rule  it  is  provided  that — 

"  the  service  shall  be  by  contract  in  writing  within  this  Colony  as  clerk 
"to  any  Barrister,  Attorney,  Solicitor,  or  Proctor,  duly  admitted  to 
**  practise  in  the  Supreme  Court  during  a  term  of  five  years  subsequent 
"  to  the  date  of  such  contract,  and  who  shall  during  the  whole  of  such 
"  time  of  service  continue  to  be  actually  employed  within  this  Colony 
"as  clerk  in  the  proper  business,  practice,  and  employment  of  such 
"Barrister,  etc.,  in  the  knowledge  and  practice  of  the  law  by  such 
"  Barrister,  etc." 

By  virtue  of  this  rule  the  Supreme  Court  has  decided  that 
the  service  of  the  articles  must  be  within  this  Colony,  and 
cannot  be  partly  in  and  partly  out  of  the  Colony.^ 

Though  provision  is  made  by  the  Charter  of  Justice  as 
well  as  by  the  Rule  of  Court  for  service  of  articles  of  clerkship 
for  the  whole  period  to  an  advocate,  I  know  of  no  case  where 
this  has  happened.  In  one  instance  there  was  a  partial  service 
of  this  nature,  viz.,  of  our  old  and  respected  friend  Mr.  Gysbert 
Reitz  of  Riversdale,  who  was  articled  for  five  years  to  the  late 
Mr.  Justice  Watermeyer  when  still  at  the  Bar,  and  that  was 
very  many  years  ago;  but  after  serving  three  years  his 
articles  were  transferred  to  an  attorney  for  the  remaining 
period. 

Provision  is  made,  not  by  the  Charter  but  by  a  Rule  of 
Court,  for  service  of  a  portion  of  the  articles  to  a  Judge.  By 
the  152nd  Rule  of  Court  it  is  provided  that  "service  as  clerk 
"  to  a  Judge,  or  as  Chief  Clerk  to  the  Attorney-General  during 
"a  period  not  exceeding  four  years  shall  be  deemed  .... 
«*to.be  as  effectual  ....  as  if  ....  he  had  been  bound  to 
"  serve  and  had  served  as  clerk  to  a  Barrister,  etc."  At  the 
time  this  Rule  was  published  Act  12  of  1858  was  not  in 
existence  by  which,  on  passing  certain  examinations,  the 

*  Re  Harttenbergy  B.,  1873,  p.  91. 
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period  of  service  for  admission  as  an  attorney  was  restricted 
to  three  years.  Since  the  promulgation  of  that  Act  the  Court, 
adhering  to  the  indentureship  for  one  year  to  a  barrister,  or 
an  attorney,  etc,  has  admitted  candidates  on  service  as  clerk 
to  a  Judge  for  two  years,  thus  completing  the  total  three 
years'  service  required  by  the  Act  It  will  be  noticed  from 
the  Rule  in  question  that  while  the  clerk  must  be  bound  by 
contract  (f.^,  be  indentured)  to  serve  a  barrister  or  attorney, 
etc.,  he  need  not  be  bound  but  only  serve  as  clerk  to  a  Judge. 
I  know  of  no  instance  where  the  Chief  Clerk  of  the  Attorney- 
General  has  ever  applied  to  the  Supreme  Court  to  have  his 
service  as  clerk  there  counted  in  the  same  manner  as  that  to 
a  Judge.  There  are,  however,  many  instances  of  service  to  a 
Judge,  most  of  them  not  reported.  The  reported  cases  are— 
re  Kotze^  and  re  Hopley? 

There  is  no  doubt  that  much  more  professional  knowledge 
can  be  gained  in  a  barrister's  than  in  a  Judge's  Chambers. 
The  whole  process  of  a  case,  the  interviews  and  consultations 
with  the  attorney,  the  client,  and  the  witnesses  come  before 
the  barrister.  The  Judge  gets  only  the  dry  bones,  viz.,  the 
pleadings  and  counsel's  argument.  It  is  not  likely,  though 
there  is  no  objection  to  it,  that  a  Judge  will  give  special 
instructions  to  his  clerk  in  what  the  149th  Rule  calls  "  proper 
business,  practice,  or  emplo3anent  of  an  attorney."  But  then 
it  is  to  be  observed  that,  while  the  barrister  or  attorney  is 
bound  by  the  149th  and  15  2nd  Rules  to  give  instructions  to 
the  clerk,  the  Judge  is  by  the  iS2rid  Rule  under  no  such 
obligation.  But  the  secret  of  the  preference  to  serve  a  Judge 
rather  than  a  barrister  is  that  in  the  former  case  there  is  a 
reasonable  emolument  attached  to  the  office,  ranging  from 
£200  and  upwards  per  annum. 

Though  the  Charter  of  Justice  and  the  149th  Rule  of 
Court  speak  of  a  service  within  this  Colony^  yet  by  another 
Rule,  the  151st,  if  a  person  has  been  articled  and  dnly  served 
four  years  in  England,  Ireland,  or  Scotland,  that  service«will 
count  here  if  a  further  service  of  one  year  to  a  barrister  or 
attorney,  etc.,  in  this  Colony  be  duly  entered  into  and  com- 
pleted. But  since  the  passing  of  Act  12,  of  1858,  and 
*  7 !•  66.  '5 c. T.,  228. 
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Rule  of  Court  293,  in  1877,  the  Supreme  Court,  taking  the 
principle  of  three  years'  service  mentioned  in  the  Act,  has 
allowed  two  years*  service  in  the  United  Kingdom  to  count 
as  part  service  here,  on  condition  that  an  additional  year  shall 
be  served  to  an  attorney  here,  and  that  on  passing  the  Univer- 
sity Law  Certificate  examination  and  the  Practical  examination, 
to  enrol  such  candidates  as  attorneys.^ 

Some  of  the  candidates  here  mentioned  had  served  five 
years  in  the  United  Kingdom,  but  as  they  had  not  passed  the 
required  examinations  there  for  enrolment  they  were  treated 
in  the  same  way  as  those  who  had  only  served  two  years 
there,  and  had  to  serve  a  year  here  and  also  pass  the  Law 
Certificate  and  Practical  examinations. 

Though  the  period  of  five  years  required  by  the  149th 
Rule  has  not  been  repealed,  there  is  a  provision  made  by  the 
3rd  Section  of  Act  12  of  1858  that  those  who  pass  the  then 
second  class  law  examination  (now  called  the  Law  Certificate) 
may  be  admitted  after  three  years'  service.  This  is  not  a  right 
which  a  clerk  can  demand,  but  an  inducement  to  study  and  a 
privilege  given  to  him  if  his  principal  is  willing  to  forego  the 
other  two  years.  I  know  of  only  a  few  cases  where  the 
principal  has  insisted  upon  the  serving  of  the  full  five  years. 
It  is  for  this  reason,  probably,  that  now  almost  all  articles  are 
framed  for  three  years  only.  The  exceptions  are  either  in 
the  case  of  youth,  where  the  clerk  will  not  be  of  the  age  of 
majority  when  his  articles  expire,  or  where  there  is  some 
specific  advantage  or  inducement  to  the  clerk  to  be  articled 
for  five  years  instead  of  three.  The  examination  under  that 
Act  was  not  compulsory,  and  at  first  few  clerks  availed  them* 
selves  of  it  Afterwards  by  Section  19  of  the  University 
Incorporation  Act  No.  16  of  1873  it  was  provided  that,  before 
a  clerk  could  go  up  for  his  University  Law  examination 
(thenceforth  called  the  Law  Certificate  examination),  he  must 
have  passed  the  University  Matriculation  examination.  There* 
after*  a  further  safeguard  in  the  interest  of  the  public  was 
made  by  the  Supreme  Court,  at  the  request  of  the  Members 

• 

^  Re  Lance,  B.  for  1879,  p.  78;  re  C.  T.,  114  and  11  S.  C,  III ;  re  Lee^ 
TumbuU,  3  J.,  80 ;  re  Lewis,  3  J.  161 ;  li  S.  C,  286  and  4  C.  T.,  295 ;  and 
re  Craig,  9  J.,  295  ;  re  Mulbgan,  4      re  Davidson,  11  C.  T.»  173. 
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of  the  Side-Bar  in  .Cape  Town,  by  the  publication  in  1877  ^^ 
the  293rd  Rule  of  Court,  which  provides  for  an  examination 
as  to  a  clerk's  qualification  in  the  practical  branch  of  his  pro- 
fession. A  practical  examination  for  the  admission  of  notaries 
had  previously  been  provided  for  by  Act  12  of  1858,  and  it 
was  argued  that  those  who  intend  to  be  attorneys  shall  also 
pass  a  practical  examination  as  to  their  qualification.  Hence 
the  Rule  in  question.  By  the  Incorporated  Law  Society's 
Act  27  of  1883,  §  14,  the  University  Law  Certificate  exami- 
nation provided  by  the  Acts  of  1858  and  1873  was  made 
compulsory.  The  Practical  examinations  apply  also  to  the 
High  Court  in  Griqualand  West  and  the  E.  D.  Courts 
(Rule  362).  There  are  three  examiners,  one  barrister  and 
two  attorneys,  all  of  not  less  than  seven  years'  standing, 
appointed  by  the  Court  for  this  purpose.  They  must  all  be 
present  to  examine  the  candidate,  though  the  certificate  of 
any  two  is  sufficient.^ 

Articles  of  clerkship  count  from  the  date  of  their  execu- 
tion.^ It  is  fraudulent  to  post-date  or  ante-date  them :  hence 
there  must  be  an  affidavit  of  attestation.  This  is  generally 
done  by  one  of  the  attesting  witnesses,  but  it  may  be  done  by 
anyone  else  present.  If  the  deed  has  been  executed  by  the 
parties  at  different  dates,  the  term  of  service  begins  only  from 
the  completion  of  its  execution,  that  is,  from  the  last  date.' 
The  affidavit  may  be  sworn  to  at  any  time  before  filing  the 
articles.  By  Rule  of  Court  213,  as  well  as  by  Act  12  of 
1858  and  the  Law  Society's  Act  27  of  1883,  the  articles  of 
clerkship  must  be  filed  with  the  Registrar  of  the  Supreme 
Court  within  three  months  from  the  date  of  execution,  and  by 
the  last-named  Act  a  copy  must  be  filed  also  with  the 
Secretary  of  the  Law  Society;  failing  this  the  period  of 
service  begins  to  count  only  from  the  deferred  date  of  such 
filing.  This  requirement  is  imperative  and  no  explanation  or 
excuse  will  avail  a  candidate  anything.  It  is  as  much  there- 
fore the  duty  of  the  principal  as  of  the  clerk  to  see  th^  the 
articles  are  duly  filed  within  the  required  time.^ 

^  Re  Walker^  i^y^Zl'  quoted   in    Fisher's  Digest,    Vo^.    6, 

•  Re  Angd^  4  J.,  656 ;  re  ElUs^  5  p.  1 791. 
L.  T.  (N.S.),  686.  ♦  ReBrpum,  B.  for  1879,  P-  735  ^' 

»  Re  Anm^  a7  L.  J.  Q.  B.,   184,  Ajni,  4  C.  T.,  153. 
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It  is  a  mistake  in  articles  of  clerkship,  to  serve  as  an 
attorney  to  insert,  as  so  many  attorneys  do,  that  the  articles 
inclnde  service  as  notary,  and,  as  some  even  add,  as  con* 
veyancer  also.  There  is  no  service  of  any  kind  required  to 
be  a  conveyancer.  By  Act  12  of  1858  a  person  may  be 
articled  as  a  notary  alone,  but  the  same  Act  also  provides 
that  evety  person  who  is  an  attorney  can  by  virtue  of  it  be 
admitted  as  a  notary  upon  passing  the  practical  examination 
for  notaries.  It  is  wrong  and  a  mark  of  ignorance  to  insert 
in  the  articles  for  service  as  an  attorney  the  service  at  the 
same  time  as  a  notary  or  conveyancer :  such  practice  should 
therefore  be  discontinued. 

No  particular  form  of  articles  of  clerkship  is  required  in 
this  Colony,  though,  since  I  joined  the  profession,  I  have 
adopted  the  form  universally  used  in  the  United  Kingdom  as 
being  under  all  circumstances  the  best,  and  most  practitioners 
in  this  Colony  have  since  done  the  same.  At  the  foot  hereof 
is  the  form  with  a  few  very  slight  alterations  to  suit  local 
requirements.  In  the  United  Kingdom  the  period  of  time  is 
five  years,  but  on  a  comparison  of  the  examination  tests  it 
will  be  seen  that  the  Colony's  requirements  in  that  respect 
are  better  criteria  of  fitness  and  preparedness  for  the  pro- 
fession. We  have  to  pass  the  Matriculation,  the  University 
Law,  and  the  Practical  examinations.  All  these  are  of  a 
higher  standard  than  the  examinations  required  in  the  United 
Kingdom  for  the  same  purpose.  This  remark  applies  to  the 
five  year  service  in  England.  But  there  may  be  a  three  year 
service  only  in  the  United  Kingdom  in  the  case  of  those  who 
have  taken  a  University  degree  in  Arts  or  Law ;  in  which 
case,  of  course,  the  Arts  degree  examination  is  of  a  higher 
order  than  the  Cape  Matriculation,  but  not  than  the  Law 
examination. 

The  149th  Rule  of  Court  speaks  of  "  contimious  "  service, 
and  Act  12  of  1858,  §  3,  speaks  of  ^^ consecutive^'  years  for  the 
periods  therein  named.  Both  expressions  have  the  same 
meaning.  This,  if  literally  adhered  to,  would  invalidate 
most  articles  of  clerkship.  Moreover,  it  would  have  been 
unfair  to  construe  the  149th  Rule  literally,  while  the  151st 
Rule  stands  as  to  part  service  here  and  part  in  the  United 
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Kingdom,  especially  as  at  the  time  when  that  Rule  was 
framed  (in  1829)  communication  between  England  and  this 
Colony  was  at  long  intervals,  by  sailing  vessels  only,  and  very 
slow.  However,  in  construing  the  expressions  'Continuous 
service**  or  **  consecutive ^ears**  the  Supreme  Court  has  given 
a  reasonable  and  liberal  interpretation  thereof,  and  thus  by 
several  years  has  anticipated  a  similar  interpretation  given  in 
the  Rolls  Court  in  England,  especially  from  the  time  when 
the  late  Sir  George  Jessel  was  Master  of  the  Rolls.  Without 
fixing  a  definite  rule  (which  is  next  to  impossible  without 
doing  an  injustice)  the  Supreme  Court  has  held  that  the 
interruption  must  be  for  a  reasonable  time  and  for  a  just  cause^ 
in  order  to  entitle  a  clerk  to  count  his  period  of  service  up  to 
and  inclusive  of  the  interruption.  In  no  case  can  the  clerk 
demand  this  privilege.  It  is  for  the  Court  to  be  satisfied  as 
to  the  justness  of  his  claim,  and  the  reasons  for  asking  for 
relief  must  be  fully  set  forth  by  the  clerk  in  a  petition,  and  be 
otherwise  proved.  Unavoidable  absence  from  the  Colony, 
illness,  a  reasonable  period  of  studying  fot  the  necessary 
examinations  (Matriculation  and  other)  connected  with  the 
profession  have  been  held  to  be  just  causes ;  and  if  the  period 
of  interruption  is  a  very  short  one  it  may  be  counted  as  part 
of  reasonable  holidays.^  In  an  English  case,^  Lord  Justice 
Blackburn  said : — 

"  I,  of  course,  do  not  say  that  the  service  need  be  every  day ;  a 
"  reasonable  amount  of  absence  for  holidays  or  short  intervals  of  absence 
''  owing  to  sickness  would  not  prevent  the  service  counting.  But  when, 
'*'  as  in  the  present  case,  the  clerk  is  absent  on  a  long  sea  voyage  to  the 
'*  Antipodes,  he  can  have  been  acquiring  no  experience  at  all.  Slight 
''  interruptions  would  not  prevent  the  clerk  from  having  served,  but  with 
"  so  long  a  break-off  as  eleven  months  we  cannot  say  that  the  clerk  has 
"  been  actually  employed  during  the  whole  term  of  five  years  in  the  proper 
"  business  of  an  attorney." ' 

Thus,  whatever  the  cause  of  interruption  may  be,  reasonable 
holidays  excepted,  the  clerk  must  serve  the  period  lost  so 
as  to  make  up  the  full  three  years.    The  affidavit  by  the 

^  Re  Johfuon,   I  J.,  40;  r^   WUl,  Ibid,  97. 

7  J.,  67  ;  re  Van  Zyly  6  J.,  316;  re  *  Ex  parte  Moses,  L.  J.,  9  Q.  B.,  I. 

Gibbon,  3  C.  T.,  311 ;  re  Smith,  £^],,  '  See  also  re  Digby,  45  L.  J.  Ch.| 

170;  re KatEinstan,  7  J.,  93 ;  reHoyle,  ^2 ;  re  Vaughan,  W.  W.  &  D.,  46. 
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principal  and  the  clerk  must,  inter  alia,  state  that  the  latter 
has  duly  served  for  three  years,  and  the  interruption  other- 
wise than  for  reasonable  holidays  should  also  be  mentioned, 
with  the  causes  thereof,  and  the  dates.  Thus,  for  instance, 
where  a  clerk  left  the  office  of  his  principal  and  took  charge 
of  a  branch  business  of  that  principal  for  four  months,  the 
Supreme  Court  held  that  he  had  not  served  his  principal 
during  that  time,  because  duly  to  serve  means  in  the  office 
where  that  principal  is  and  not  at  another  place ;  and  so  the 
clerk  had  to  serve  out  the  four  months  before  he  could  be 
admitted.*  • 

The  absence  of  the  principal  from  his  office,  if  for  a 
reasonable  period,  is  not  counted  as  an  interruption  ;  and 
where  there  is  a  partner  of  a  firm  left  in  the  office,  then  no 
length  of  absence  of  the  principal  will  affi^ct  the  clerk's  rights, 
as  in  that  case  the  service  is  presumed  to  be  to  the  firm.' 
But  if  the  principal,  whether  he  has  a  partner  or  not,  is  absent 
through  imprisonment,  or  if  he  is  suspended  from  practice,  or 
is  struck  off  the  Rolls,  or  retires  from  practice,  or  becomes 
insane,  the  articles  are  in  such  cases  interrupted,  and  fresh 
articles  must  be  entered  into  for  the  remaining  period.^ 

Service  of  articles  cannot  be  entered  into  with  an  attorney 
who  is  himself  a  clerk  to  another  attorney  no  matter  what 
responsible  position  he  may  hold,  and  the  service  is  ab  initio 
void ;  and  if  a  person  should  have  been  duly  articled  to  an 
attorney,  who  afterwards  becomes  clerk  to  another  attorney, 
the  articles  are  interrupted,  and  further  articles  must  be 
entered  into  for  the  remaining  period  with  one  who  is  not 
in  the  position  of  a  clerk  or  managing  clerk.^ 

In  the  case  of  the  death  of  the  principal  the  articles  are 
thereby  interrupted,  though  the  principal  may  have  a  partner 
or  partners  surviving  him,  and  fresh  articles  must  be  entered 
into  for  the  remaining  period,  counting  from  the  date  of  such 


'  ReScheeperSy  I  C.  T.,  63,  and  8  J.,  re  Anon,  I  Chitty,  55S  ;  re  Darbell,  6 

145  ;  re  Gush,  il  C.  T.,  i6o  ;  see  also  DowL   P.  C,  505  ;  re  Allen,  8  Jur., 

Badenkorst,  81.,  I.  1 169. 

*  Re  Laws,  B.  For  1873,  p.  99.     For  *  Palcy,  Law  of  Solicitors,  pp.  5  and 

English  decisions  see  re  Fereday,   46  21  ;  and  re  Maasdorp  vs.  Cape  Law 

L.  J.  Ch.,  504,  re  Duncan,  10  L.  J.,  337.  Society,  decided  in  1900,  not  reported. 

'  Re  Chantley,  12  L.  J.  Q.  B.,  361 ; 
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fresh  articles,  as  no  articles  or  period  of  service  can  be 
ante-dated. 

There  are  many  Colonial  instances  of  fresh  articles,  in 
case  of  death  of  the  principal,  having  been  entered  into  with 
another  attorney.  In  the  cases  ol  Payne  and  McCortnack  vs. 
The  Law  Sodety}^  the  two  clerks  honestly  believed  that 
though  their  principal,  Mr.  Le  Roux,  had  died  during  the 
currency  of  their  articles,  as  there  were  managing  clerks  in 
the  office  who  were  attorneys  continuing  the  business  of  the 
deceased,  service  to  them  would  count.  But  the  Supreme 
Court  decided  that  the  articles  would  count  only  up  to  the 
date  of  Mr.  Le  Roux's  death,  and  that  fresh  articles  must  be 
entered  into  for  the  remaining  period.  This  is  just  what  the 
English  Courts  had  previously  decided — viz.,  that  there  can 
be  no  verbal  service,  and  that  service  must  be  under  written 
articles,  else  it  would  not  count.*  But,  as  pointed  out  above, 
the  exception  where  no  written  articles  are  required  in  Cape 
Colony  is  when  a  clerk  serves  a  Judge. 

The  stamps  necessary  on  such  renewed  articles  need  not 
be  paid  again.^ 

Cession  of  the  articles  is  also  allowed  and  the  service 
thereunder,  as  in  the  original  or  supplementary  articles,  must 
count  from  the  date  of  the  completion  of  the  cession  and 
cannot  be  ante-dated.  The  stamp  required  on  the  original 
articles  is  not  necessary  on  a  cession  thereof.  The  attestation 
of  supplementary  articles  as  well  as  of  a  cession  of  articles 
must,  like  the  original  articles,  be  verified  by  affidavit.  The 
supplementary  articles  and  the  cession  of  articles  and  the 
affidavits  of  verification  must  also  be  filed  with  the  Registrar 
of  the  Supreme  Court,  and  copies  thereof  with  the  Law 
Society. 

No  particular  age  is  required  before  a  person  can  be 
articled.  The  presumption,  however,  is  that  he  must  be  of  a 
reasonable  and  suitable  age  to  begin  to  study  for  such  a 
profession.  In  England  the  articles  of  a  boy  of  nine  years 
old  were  cancelled  by  the  Court  on  the  ground  of  his  being 

'  Decided  in  1901,  not  reported.  L.  J.,  2  B.,  261. 

-  Re  Austin^   28    L,  T.,    121  \    re         ^  JSe  Van  Os^  4  J.,  3,  and  several 
AdamSf  35  L.  T.,  751 ;  re  Lcwisy  13      subsequent  cases,  pot  reported. 
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too  young.^  Eighteen  is  a  suitable  age  to  begin.  In  the 
office  of  my  firm  we  do  not  article  a  clerk  unless  he  has 
passed  the  University  Matriculation  examination,  which  is 
rarely  done  under  eighteen ;  and  it  is  as  well  that  everyone 
should  insist  upon  the  Matriculation  examination  being  first 
passed,  so  that  the  clerk  can  then  devote  his  full  three  years 
to  the  study  of  law  only. 

During  the  term  of  service  of  articles  the  clerk  must  not 
hold  any  office  or  engage  in  any  employment  other  than  that 
for  which  he  is  articled.  If  he  does  so,  he  can  either  be 
refused  his  admission  as  an  attorney  if  his  time  has  already 
been  served,  or  if  it  has  not  yet  been  fully  served  the  Court 
can  cancel  his  articles.  In  1850  the  Court  refused  the 
admission  of  Haw,^  who,  though  he  had  been  articled  for 
five  years,  was  proved  during  that  period  to  have  been  in 
partnership  with  his  brother  in  a  general  agency  business. 
In  1857  the  Court  refused  a  similar  application  of  Paterson  ^ 
because  it  was  proved  that,  though  he  had  served  five  years, 
yet  during  the  period  of  that  service  he  had  carried  on  or 
was  engaged  in  private  business  before  and  after  office  hours. 
In  1868,  after  his  serving  four  years  and  nine  months,  the 
Court  cancelled  the  articles  of  Hofmeyr,^  because  it  was 
proved  that  he  had  been  privately  carrying  on  a  con- 
veyancing business,  though  after  office  hours  and  with  the 
knowledge  of  his  principal. 

But  conducting  cases  in  a  Magistrate's  Court,  at  the 
request  of  and  for  the  benefit  of  the  principal,  will  not 
vitiate  the  articles.* 

At  present  the  articled  clerks  in  the  United  Kingdom  are 
bound  by  23  and  24  Vict  c.  127.  By  this  Statute  it  is  inter 
alia  provided  that  clerks  are  expressly  prohibited  from  en- 
gaging during  the  service  in  any  other  employment  whatever. 
It  is  true  the  Statute,  as  such,  is  not  in  force  in  this  Colony ; 
but  for  the  most  part  it  is  declaratory  of  what  the  common 
law  of  England  was  up  to  then,  and  what  also  the  law  was 
at  the  time  our  Charter  of  Justice  was  granted  and  Rules 

■  • 

'  Corderoy,  Law  of  Solicitors,  p.  4.  *  Partly  reported,  R.,  I,  p.  532. 

'  I  S.,  22.  ^  Re  Brown  vs.  Hudson,  B.  for  1869J 

'  Not  reported.  p.  170.   , 
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of  Court  149-153  were  promulgated.  The  Rules  of  Court 
on  the  subject  of  articles  of  clerkship  are  copied  from  the 
practice  then  (1829)  in  force  in  England,  and  therefore  the 
English  decisions  on  the  subject  are  applicable  here.  The 
most  important  of  these  are  re  Greville^  re  Duncan?  re 
Fereday?  and  re  Joyce.^  By  the  Solicitors  Act  of  1874, 
37  and  38  Vict.  c.  68,  certain  trivial  exemptions  from  the 
stringency  of  the  former  Statute  and  the  preceding  decisions 
may  now  be  obtained  by  the  clerk  in  the  United  Kingdom 
on  certain  conditions.  But  these  exemptions  are  not  in  force 
with  us.  It  is  for  the  Court  here  to  be  satisfied  that  the 
peculiar  circumstances  under  which  the  clerk  claims  to  be 
exempted  from  the  stringency  of  the  law,  as  laid  down  in  the 
above  decisions,  are  satisfactory  and  do  not  amount  to  an 
infringement  of  the  law  on  the  subject.  We  have  no  local 
cases  on  the  subject,  but  the  following  English  cases  are 
instructive  on  the  point— r^  Peppercorn?  re  Llewellyn?  and 
re  Austin? 

It  is  impossible  to  lay  down  a  rule  in  such  a  matter  which 
shall  be  applicable  to  every  case ;  but  it  may  be  safely  said 
generally,  in  addition  to  what  the  Supreme  Court  has  decided 
in  the  cases  of  Haw^  Paterson^  and  Hofmeyr,  as  mentioned 
above,  that  a  clerk  cannot  be  employed  as  secretary  or 
treasurer  or  auditor  to  a  public  company,  or  to  a  Divisional 
Council,  or  to  a  Municipality,  or  act  as  trustee  of  an  insolvent 
estate,  or  as  an  auctioneer,  or  as  an  insurance  agent,  etc,  etc., 
even  though  to  do  these  things  would  not  interfere  with  his 
office  hours  and  office  work. 

There  is  nothing  to  prevent  a  female  being  articled 
and  from  becoming  an  attorney.  The  Charter  of  Justice  and 
the  149th,  150th,  151st,  and  152nd  Rules  of  Court  speak 
of  "persons";  so  does  Act  12  of  1858,  and  Act  27  of 
1893.  Similarly  in  the  English  law  "person"  is  the  word 
used;  not  male  or  gentleman.  By  the  English  Solicitors 
Act  of  1843  the  word  "person"  is  also  used,  and  by  the 
48th  section  of  that  Act   it  is  provided  "that  every  word 

'  29  L.  T.,  542.  296. 

•  10  L.  T.,  337.  •  36  L.  J.  C.  P.,  239. 

»  46  L.  J.  Ch.,  504.  •  12  L.  J.  Q.  B.,  138. 

«  4  Ch.  D.,  59a>  and  46  L.  J.  Ch.,          '  28  L.  T.,  121. 
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^'imputing  the  masculine  gender  only  shall  extend  and  be 
''  applied  to  a  female  as  well  as  to  a  male,  unless  it  be  other- 
*'  wise  specially  provided  or  there  be  something  in  the  subject 
"  or  context  repugnant  to  such  construction." 

The  Supreme  Court  has  admitted  females  to  be  sworn 
translators  and  interpreters  of  that  Court  on  the  ground  that 
such  an  office  is  neither  a  public  nor  a  political  one.^  To  be 
an  attorney  is  certainly  not  a  political  profession,  nor  is  it 
public  in  the  sense  meant  by  the  Roman-Dutch  law  writers. 
By  public  office  they  meant  in  relation  to  the  government  of 
a  people  and  its  affairs. 

The  payment  of  a  premium  is  no  necessary  part  of  the 
indentureship.  But,  if  paid,  it  cannot  be  returned  or  any 
part  of  it,  unless  expressly  agreed  upon  in  the  articles  or 
where  the  principal  fails,  for  whatever  good  cause,  to  carry 
out  his  part  of  the  contract.^  In  the  case  of  Thompson, 
I  Ex.  864,*  the  Court  refused  to  make  an  order  on  the 
attorney  to  refund  a  portion  of  the  two  hundred  guineas 
paid  by  the  articled  clerk,  who  died  within  a  month  after  he 
was  articled :  so  also  in  the  case  of  Craven  vs.  Stubbins^  the 
Court  refused  to  order  a  return  of  any  portion  of  the  three 
hundred  guineas  premium  paid  by  the  guardian  of  the  clerk, 
who  after  a  few  months  wished  to  change  his  profession. 
But  when  the  attorney  dies  before  the  articles  have  expired, 
the  Court  can  in  its  discretion  order  a  refund  of  part  of  the 
premium,  unless  the  surviving  partner  is  willing  to  take  over 
the  articles  for  the  remaining  period.*  If  the  clerk  throws  up 
his  articles,  or  is  unable  for  whatever  reason  to  continue  his 
articles,  or  if  his  articles  are  cancelled  for  his  misconduct,  he 
cannot  under  any  of  these  circumstances  claim  back  any  part 
of  the  premium  paid.  If  a  premium  is  to  be  paid,  it  must 
so  appear  in  the  articles.  Indeed,  whatever  contract  is  made 
with  an  articled  clerk  should  appear  in  the  articles.  If  he  is 
to  get  a  salary,  it  should  also  be  stipulated.  In  the  case  of 
Hofmeyr,^  the  Supreme  Court  held  that  the  whole  agreement 

»  Ri  Flather  and  re   Van  Pelt,  6  *  Reported     in     Fischer's     Digest, 

C.  T.,  695.  Vol.  6,  p.  1793. 

*  Craven  vs.  Stubbing,  34  I*-  J»  Ch.,  Mi  L.  T.,  602. 

I^.  *  Hirst  vs.  Toison,  14  Jur.,  559. 

•  Referred  to  in  this  Chapter. 
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with  a  person  on  entering  into  articles  of  clerkship  should 
appear  in  the  articles.  Some  articles  of  clerkship  contain  a 
clause  that  the  clerk  shall  not  practise  in  competition  with 
the  principal  after  his  examination.  Such  a  clause  is  not 
binding  on  a  minor,  unless  he  confirms  it  after  coming  of  age. 
But  if  any  one  else  who  joins  in  signing  the  articles  as 
guardian  or  surety  personally  takes  upon  himself  the  obli- 
gation, he  is  liable  ;  and  so  also  would  be  the  clerk  if  of  age 
when  he  entered  into  the  articles,  in  which  case  the  covenant 
can  be  enforced.* 

It  is  better  for  a  clerk  to  be  articled  to  a  member  of  the 
firm  instead  of  to  the  firm  itself.  In  this  Colony  articles  are 
not  with  a  firm  though  the  service  is.  In  England  such 
articles  are  allowed,  but  the  inconvenience  has  been  felt  when 
the  partnership  is  dissolved,  as  both  partners  may  claim  the 
services  of  the  clerk.* 

The  clerk  is  presumed  to  serve  his  articles  at  the  place 
contemplated,  and  he  cannot  be  compelled  to  follow  his 
principal  if  the  latter  removes  his  business  elsewhere.^ 


B.— ADMISSION  OF  ATTORNEYS. 

Though  no  provision  was  made  in  Holland  up  to  1806  for 
articles  of  clerkship  as  an  attorney,  yet  the  educational 
qualification  necessary  before  enrolment  was  important.  We 
have  no  certain  knowledge  what  general  or  preliminary 
education  was  required,  but  the  Judges  had  to  be  satisfied  as 
to  the  applicant's  legal  and  practical  knowledge  of  his 
profession.  All  the  other  obligations,  duties,  liabilities,  and 
responsibilities  of  an  attorney  may  be  said  to  be  the  same  in 
England  to-day  as  they  have  been  in  Holland  since  the 
13th  century.  Hence  on  this  subject  the  law  is  much  older 
in  Holland  than  in  England,  though  in  the  latter  country 
there  are  many  more  precedents  unfolding  the  principles  of 

*  Capes  vs.  Hutton^  2  Ross.,   357  ;      Lormoall  vs.  Htnvkim^  41  L.  J.  Ch., 
May  vs.  CfNdlly  44  L.  J.  Ch.,  660;      435. 

Baker  vs.  Hedgecocky  39  Ch.  D.,  520 ;  =*  Re  Holland,  26  L.  T.,  289- 

Richards  vs.   Witham,  66  L.  T.,  695 ;  *  Eaton  vs.    Weston  and  others,   9 

Q.  B.  D.,  636,  and  52  L.  J.  Q.  B.,  41. 
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the  Dutch  writers.    The  whole  of  those  necessary  for  our 
purposes  in  this  Colony  will  be  treated  of  in  the  next  chapter. 

Under  the  old  law  of  England  the  term  "  attorney  "  applied 
to  those  who  practised  in  tiie  Courts  of  Common  law :  the 
term  "  solicitor  '*  to  those  who  conducted  suits  in  Chancery. 
Originally  the  latter  term  was  inferior  to  the  former.  After- 
wards the  terms  were  on  a  level,  and  by  the  English 
Judicature  Act  of  1873  *  all  alike  were  called  "  solicitors/'  the 
term  "  attorney  **  having  since  then  ceased  to  be  used.  There 
was  no  reason  for  dropping  it  except  that  long  before  the 
change  the  general  English  public  took  a  fancy  to  the  term 
"solicitor"  and  used  it  in  preference  to  the  other.  By  our 
Charter  of  Justice  and  by  Rules  of  Court  149-153,  we 
may  use  any  of  the  terms  attorney,  solicitor,  or  proctor. 
"  Attorney  "  is  still  the  more  general  term  used  here,  although 
"solicitor"  is  gradually  coming  into  fashion. 

The  only  foreign  attorneys  or  solicitors  who  can  be 
admitted  to  practise  as  such  in  the  Cape  Colony  are  those 
who  have  been  admitted  and  enrolled  in  England,  Ireland, 
or  Scotland.  From  no  other  part  of  the  world,  not  even 
from  any  of  the  British  Colonies,  can  they  be  admitted  to 
practise  here,  unless  they  are  also  solicitors  of  the  United 
Kingdom. 

By  the  Charter  of  Justice  '  the  Supreme  Court  can  enrol 

"  persons  being  attorneys  or  solicitors  of  any  of  our  Courts  of  Record  at 
*^  Westminster  or  Dublin,  or  being  proctors  admitted  to  practise  in  any 
^Ecclesiastical  Court  in  England  or  Ireland,  or  being  writers  to  the 
"  Signet  in  Scotland." 

And  by  the  293rd  Rule  of  Court' "Solicitors  of  England, 
** Ireland,  or  the  Supreme  Court  of  Scotland"  shall  be 
admitted  to  practise  in  the  Supreme  Court.  In  Scotland  a 
provision  is  in  force  which  is  not  so  elsewhere,  that  if  a 
solicitor  (now  also  called  in  Scotland  **  law  agent ")  wishes  to 
practise  only  in  the  Sheriffs'  Courts  or  County  Courts  of 
Scotland,  he  shall  pay  a  very  much  smaller  stamp  duty  on 
his  admission  than  if  he  wishes  to  practise  in  the  Supreme 
Court  of  that  country.      The  period    of   service  and  the 

*  36  &  37  Vict,  c.  66,  87.  •  §  19. 
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* 
examinations  are  the  same.    The  stamp  duty  alone  makes 

the  difference.    The  seventeenth  section  of  36  and  37  VicL 
c.  63  of  1873  says : — 

"  An  enrolled  agent  who  has  paid  the  stamp  duty  exigible  by  law  on 
"  admission  to  practise  as  an  agent  in  a  Sheriff's  Court  shall  be  qualified 
"  to  sign  the  roll  of  agents  practising  in  the  Court  of  Session  on  paying 
**  the  difference  between  such  duty  and  the  duty  chargeable  on  admission 
''  to  practise  in  the  Court  of  Session." 

Thus,  if  a  solicitor  of  Scotland  has  permission  to  practise 
only  in  the  Sheriff's  Court  there,  he  can  only  be  admitted 
here  to  practise  in  our  Circuit  Courts ;  and  unless,  therefore, 
he  is  also  enrolled  in  the  Supreme  Court  of  Scotland,  he 
cannot  be  admitted  to  the  Supreme  Court  here.^ 

The  foreign  attorneys  or  solicitors  who  are  entitled  to  be 
admitted  here  whether  to  the  Supreme  Court  or  Circuit 
Courts  only  pay  the  fees  for  admission,  about  ^£"20,  but  pass 
no  examinations  and  serve  no  further  time.'  They  must, 
however,  before  enrolment  get  themselves  identified  with 
their  certificate  by  affidavit  from  some  trustworthy  and 
responsible  person,  and  must  themselves  make  an  affidavit 
that  they  are  the  persons  referred  to  in  the  certificate  of 
enrolment ;  that  they  have  not  been  suspended  from  practice ; 
that  no  proceedings  for  suspension  were  pending  against 
them,  nor  are  any  anticipated  ;  and  that  their  names  are  still 
on  the  Roll  at  the  place  where  they  were  admitted.  This 
affidavit  should  be  supported  by  an  affidavit  or  certificate 
from  the  Secretary  of  the  Incorporated  Law  Society  in 
England,  Scotland,  or  Ireland,  that  the  applicant  had  not 
been  struck  off  the  Roll  of  Solicitors  nor  suspended  from 
practice,  and  that  no  complaint  of  misconduct  had  been  made' 
against  him.^ 

From  what  has  been  said  above  under  the  heading  of 
"  Articled  Clerks  "  it  will  be  seen  who  among  them  who  have 
served  their  articles  in  this  Colony  are  entitled  to  be 
admitted  and  enrolled  as  attorneys.  There  must  be  proof 
filed  with  the  Registrar  of  the  Supreme  Court  and  with  the 

*  Rules    198,     199,     and    293  ;    re  *  §  18  of  Act  27  of  1885. 

Millij^an,  II  S.  C,  III,  and  4  C.  T.,  '  JRe  Milner^  9  C.   T.,   75,   and  re 

114  ;  r(  Kfmhf  9  J.,  305.  Graniftj,  decided  1902,  pot  reported. 


ARTICLED  CLERKS,  ETC  725 

Law  Society  that  the  candidate  has  passed  the  requisite 
examinations  of  the  University  and  the  Practical  examina- 
tion, and  that  he  has  duly  served  his  three  years'  articles. 
The  proof  of  the  two  former  is  given  by  exhibiting  the 
certificates,  that  of  the  latter  by  filing  the  necessary  affidavits 
made  by  the  principal  and  the  clerk.  By  some  unaccount- 
able oversight,  for  which  probably  I  am  more  to  be  blamed 
than  anyone  else,  Section  17  of  Act  27  of  1883  was  passed 
in  its  present  form.     It  says  : — 

''A  Certificate  of  having  passed  the  Examination  prescribed  by 
^  section  14  of  this  Act  (/>.,  as  to  the  Law  Certificate  examination)  shall 
''  not  be  required  from  any  person  exempted  by  the  loth  section  of  the 
"  Solicitors  Act  1877  of  the  Imperial  Parliament,  40  &  41  Vic,  chap.  25." 

Now  this  tenth  section  of  the  Imperial  Act  refers  to  general 
exemptions  from  certain  preliminary  examinations,  and 
among  those  who  are  exempted  are  those  ^^  who  have  passed 
the  first  public  examination  before  the  Moderators  at  Oxford, 
or  the  previous  examination  at  Cambridge."  The  result  is 
that  any  one  who  has  passed  the  said  examinations  of  these 
two  universities  escapes  the  Law  Certificate  examination 
here,  and  can  be  admitted  as  an  attorney  after  a  service  of 
three  years  to  an  attorney  here  and  on  passing  the  practical 
examination.    One  such  incident  has  actually  occurred,  and 

it  was  only  when  S ,  in  1897,  applied  for  his  admission  as 

an  attorney  that  this  anomaly  was  discovered.  He  served  his 
three  years  to  an  attorney  and  passed  the  Practical  examina- 
tion only.     Of  course  he  was  admitted. 

The  application  for  enrolment  can  be  refused,  not  only  on 
the  ground  that  the  papers  are  not  all  in  order,  but  for  any 
other  reasonable  cause,  and  although  not  necessarily  for 
professional  misconduct  yet  for  such  conduct  as  would 
warrant  the  Court  in  holding  him  to  be  an  undesirable  person 
to  be  a  member  of  the  profession  either  for  a  time  or  per- 
manently.* 

Before  Act  27  of  1883  six  weeks'  notice  was  required  in 
the  Government  Gazette  before  an  application  for  admission 

*  See  re  Four  Solicitors,  cited  by  Polev,   pp.    123  and  124;  also  re  Wear: 
6g  L.  T^  522 ;  re  /A//,  18  L.  T.,  564. 
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could  be  made.  It  was  so  by  the  law  of  Holland  and  is  so 
still  in  England,  though  notice  is  not  given  in  the  Gazette, 
but  to  the  Incorporated  Law  Society  there.  By  the  Act  just 
mentioned  no  advertisement  is  necessary,  but  the  notice 
should  be  given  to  the  Law  Society  here  a  reasonable  time 
before  the  application  is  made. 

Although  formerly  the  Court  admitted  a  person  under 
the  age  of  majority  ^  they  have  since  declined  to  do  so,  and 
insisted  that  the  applicant  must  be  of  the  age  of  twenty* one 
years  before  he  can  be  admitted  as  an  attorney.^  There  is 
no  provision  on  this  subject  in  any  of  our  local  laws  j  but 
inasmuch  as  a  notary  public  had  to  be  twenty-one  years  old 
before  he  could  be  admitted  by  Act  12  of  1858,  the  Court 
held  in  the  case  here  mentioned  that,  as  the  office  of  an 
attorney  was  a  more  important  one,  he  also  should  be  of  the 
same  age  before  being  admitted. 

By  a  Statute  passed  loth  July,  1900,  in  the  Imperial 
Fariiament,  63  &  64  Vict,  chap.  14,  Colonial  attorneys  of  all 
British  Colonies  can  now  practise  in  the  United  Kingdom  on 
producing  proof  of  identification  and  of  being  still  on  the 
Roll  Probably  very  few  indeed  will  take  advantage  of  this 
privilege,  but  it  is  one  that  has  been  long  fought  for,  and  if  it 
has  no  other  than  a  sentimental  effect,  it  is  nevertheless  a 
concession  in  return  for  compelling  us  to  admit  and  enrol 
solicitors  from  the  United  Kingdom. 

By  Act  30  of  1892,  §§  2  and  3,  the  Cape  Parliament  made 
provision  to  admit  and  enrol  in  the  Supreme  Court  here  on 
certain  terms  attorneys  of  the  Supreme  Court  of  Natal  and  of 
the  High  Courts  of  the  South  African  Republic  and  Orange 
Free  State.  But  those  countries  have  hitherto  failed  to  pass 
Reciprocity  Acts,  and  the  Cape  Act  is  consequently  still 
inoperative. 

The  law  relating  to  the  admission  of  attorneys  to  the 
Supreme  Court  applies  equally  to  those  who  wish  to  be 
admitted  in  the  £.  D.  Court  or  the  High  Court  of  Griqua- 
land  West,  and  so  also  the  notices  therefor  to  the  Law 
Society.* 

»  Re  PowrU  and  Dt  VUliers,  4  S.,  7.  '  §§  15,  l8,  and  19  of  Act  ay  of  18S3. 

*  Re  Bull,  B.  for  1869,  p.  a88. 
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All  attorneys  of  the  Supreme  Court  are  by  virtue  thereof 
attorneys  also  of  all  the  Courts  in  the  Colony.* 

Attorneys  are  officers  of  the  Court,  and  the  Court  can 
exercise  summary  jurisdiction  over  them  as  such  in  all 
matters  of  professional  misconduct.^ 

While  there  is  nothing  to  prevent  an  attorney  from 
carrying  on  a  partnership  business  with  a  non-attomqr,  it  can 
only  be  on  matters  unconnected  with  his  professional  calling. 
He  can  in  no  wise  and  under  no  pretence  whatever  advertise, 
write,  send  out  circulars,  or  intimate,  whether  verbally  or  in 
writing,  or  by  signature  of  the  firm's  name,  that  such  a  person 
is  an  attorney,  or  acts  as  attorney,  singly  or  jointly  with 
him.  If  he  does  so  offend  he  is  liable  to  be  struck  off  the 
Rolls,  or  to  be  otherwise  subject  to  a  discretionary  punish- 
ment by  the  Court  In  the  following  cases  the  Court 
ordered  the  parties  to  pay  the  costs  of  the  application,  as  the 
Law  Society  did  not  press  the  matter,  but  only  wished  for  an 
expression  of  the  Court's  opinion,^  but  the  Court  intimated 
that  in  future  the  application  to  strike  the  offender's  name  off 
the  Rolls  would  be  enforced.  By  statutory  enactment  in 
England  a  person  who  advertises  or  allows  himself  to  be 
advertised  as  a  solicitor  is  severely  punished.  We  have  no 
local  rule  on  the  subject,  but  there  is  no  doubt  that  a  person 
who  is  not  an  attorney,  giving  himself  out  as  such,  is  liable 
for  contempt  of  Court,  as  he  is  assuming  a  professional  status 
which  the  Court  alone  can  give  him. 

By  the  2ist  section  of  the  Charter  of  Justice  the  Supreme 
Court  can  strike  an  attorney's  name  off  the  Roll  upon 
reasonable  cause.  By  the  22nd  section  of  Act  27  of  1883 
the  Law  Society  may  enquire  into  the  professional  conduct  of 
an  attorney,  and  it  shall  be  incumbent  on  the  President 
thereof  to  bring  such  conduct  to  the  notice  of  the  Supreme 
Court  by  motion  for  striking  off  the  Rolls  or  for  other 
punishment  of  the  accused  party.  If  any  one  else  should 
move  to  have  the  attorney's  name  struck  off  the  Roll,  notice 
thereof  must  be  given  to  the  Society.*     Of  course  if  the 

'  Rule  of  Court,   195  ;  Act  21   of  '  Lmv  Society  vs.  Syme^  and  Ibid,  vs. 

1864,113;  Act  39  of  1877,  §21 ;  Act  27  Morkel,  both   decided    in    1884,   not 

of  1 8iS3,  and  the  Magistrate's  Court  Act.  reported. 

'  See  next  Chapter.  *  §  20,  Ibid. 
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Court  or  a  Judge  calls  upon  an  attorney  to  show  cause  why 
he  should  not  be  struck  off  the  Rolls,  no  notice  thereof  need 
be  given  to  the  Society.  As  a  rule,  however,  the  Court 
refers  the  matter  to  the  Society. 

The  grounds  for  moving  to  strike  an  attorney's  name  off 
the  Roll  must  be  set  forth  in  the  notice  of  motion,  or  in  the 
affidavit  in  support  thereof,  and  he  must  have  reasonable 
notice  thereof.  Any  fact  which  can  be  proved  to  amount  to 
what  the  Charter  of  Justice  calls  reasonable  cause^  or  what  the 
Law  Society's  Act  calls  professional  misconduct,  is  a  sufficient 
ground  for  striking  the  accused  party's  name  off  the  Rolls. 
For  examples  thereof  see  next  Chapter. 

But  apart  from  any  enquiry  which  the  Law  Society  may 
make  in  terms  of  §  22  of  their  Act,  that  enquiry  is  dis- 
pensed with  where  an  attorney  has  been  convicted  of  any 
criminal  act.  In  such  a  case  the  Law  Society,  following  the 
practice  in  England,  moves  the  Court  to  have  the  attorney's 
name  struck  off  the  Rolls  on  an  affidavit  identifying  the 
attorney  and  on  producing  a  certified  copy  of  the  conviction. 

Even  after  a  person  has  been  admitted  as  an  attorney  he 
may  be  struck  off  the  Rolls  if  it  is  found  that  he  has  not  duly 
served  his  articles.* 

The  Court  can,  in  its  discretion,  strike  an  attorney  off,  or 
suspend  him,  or  award  any  lesser  punishment  according  to 
the  nature  of  the  offence.^ 


Articles  of  Clerkship, 

This  Indenture  made  the  day  of  19    , 

between 

of  Cape  Town  one  of  the  Attorneys  of  the  Supreme  Court  of  the  Colony 

of  the  Cape  of  Good  Hope  (hereinafter  called  the  Principal)  and 

(hereinafter  called  the  Student)  a  minor,  duly  assisted  by  his  £ather  and 

natural  Guardian, 

(hereinafter  called  the  Guardian)  of 

» 

WITNESSETH, — That  the  said  Student  of  his  own  free  will,  and  by  and 
with  the  consent  and  approbation  of  his  said  Guardian,  doth  by  these 
presents  put,  place  and  bind  himself  clerk  to  the  said  Principal,  to  serve 

*  Re  Taylor^  6  D.  &  R.,  428.  Weare,  69  L.  T.,  522  ;  see  also  next 

*  Re  a  Solicitor,  61  L.  T.,  842 ;  re     Chapter. 
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him  from  the  day  of  the  date  hereof  for  and  during  and  until  the  full  end 
and  term  of  three  years  from  hence  next  ensuing,  and  fully  to  be  complete 
and  ended.    And  the  said  Guardian  doth  hereby  for  himself,  his  executors 
and  administrators,  covenant  and  agree  with  the  said  Principal,  his 
executors,  administrators  and  assigns,  in  manner  following,  that  is  to  say, 
that  he,  the  said  Student,  will  well  and  faithfully  and  diligently  serve  the 
said  Principal  as  his  Clerk  in  the  profession  of  an  Attomey-at-Law  from 
the  day  of  the  date  hereof  for  and  during  the  said  term  of  three  years, 
and  that  he  the  said  Student  shall  not  at  any  time  during  the  said  term 
of  three  years  cancel,  obliterate,  spoil,  destroy,  waste  or  embezzle  any  of 
the  books,  papers,  writings,  moneys,  stamps,  or  other  property  of  the 
said  Principal,  his  executors,  administrators  or  assigns,  or  any  of  his 
clients  or  employers,  which  shall  be  deposited  in  his  hands  or  entrusted 
to  his  custody  or  possession,  or  to  the  care,  custody  or  possession  of  the 
said  Student,  and  that  in  case  the  said  Student  shall  act  contrary  to  the 
last-mentioned  covenant,  or  if  he,  the  said  Principal,  his  executors, 
administrators  or  assigns  shall  sustain  or  suffer  any  loss,  damage  or 
prejudice  by  the  misbehaviour,,  neglect  or  improper  x:onduct  of  the  said 
i>tudent,  he,  the  said  Guardian,  his  .executors  or  administrators,  shall 
make  good  and  reimburse  him,  the  said  Principal,  the  amount  and  value 
thorQoC    And  further,  that  he,  the  said  Student,  fihall  and  wiU  from  time 
to  time,  and  at  all  times  during  th£  said  term  of  three  years,  keep  the 
secrets  of  the  said  Principal,  and  readily  obey  and  execute  his  lawful  and 
reasonable  commands,  and  shall  not  depart  or  absent  himself  .from  the 
service  or  employ  of  the  $aid.  Principal  during  the  said  term  without  his 
consent  first  obtained,  but  shall  from  time  to  time,  and^t  all  times  during 
the  said  term,  conduct  himself  with  all  due  diligence,  honesty,  sobriety 
and  temperance.    And  that  he,  the  said  Guardian,  his  executors  and 
administrators,  shall  and  will  at  all  times  during  the  said  term,  at  his 
and  their  proper  costs  and  charges,  find  and  provide  the  said  Student 
with  all  and  all  manner  of  necessary  and  becoming  apparel  and  washing, 
and  also  medicine,  surgery  and  medical  advice  and  nursing  in  case  of 
sickness. .  Aiid  the  said  Student  doth  hereby  for  himself  and  on  his  part 
consent  and  agree  to,  and  with  the  said  Principal,  his  executors,  adminis- 
trators and  assigns,  that  he,  the  said  Student,  shall  and  will  truly  and 
honestly  and  diligently  serve  the  said  Principal  at  all  times  for  and  during 
the  said  term  as  a  faithful  clerk  ought  to  do  in  all  things  whatsoever,  in 
the  manner  above  specified.    And  this  Indenture  further  witnesseth  that 
in  pursuance  of  such  agreement,  and  in  consideration  of  the  sum  of  one 
hundred  guineas  by  the  said  Guardian  to  the  said  Principal,  paid  at  the 
signing  of  these  presents,  the  receipt  whereof  the  said  Principal  doth 
hereby  acknowledge,  and  from  the  same  sum  and  every  part  thereof  doth 
hereby  acquit,  release  and  discharge  the  said  Guardian,  his  executors  and 
administrators,  and  every  of  them,  he,  the  said  Principal,  for  himself,  his 
executors  and  administrators,  doth  hereby  covenant,  promise  and  ag^^ee 
with  and  to  the  said  Guardian  that  he  the  said  Principal  shall  and  will 
accept  and  take  the  said  Student  as  his  Clerk  during  the  said  term,  and 
shall  and  will,  by  the  best  ways  and  means  he  may  or  can,  and  to  the 
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utmost  of  his  skill  or  knowledge,  teach  and  instruct,  or  cause  to  be  taught 
and  instructed,  the  said  Student  in  the  practice  and  profession  of  an 
Attomey-at-Law  in  such  manner  as  the  said  Principal  now  doth  or  shall 
at  any  time  practice  and  profess  the  same.  And  also  shall  and  will,  at 
the  expiration  of  the  said  term,  use  his  best  endeavours,  at  the  request, 
cost  and  charges  of  the  said  Guardian  and  Student  or  either  of  them,  to 
cause  and  procure  him,  the  Student,  to  be  admitted  and  sworn  an 
Attorney-at-Law  of  the  Supreme  Court  of  this  Colony,  provided  he,  the 
said  Student,  shall  have  well,  faithfully  and  dih'gently  served  his  $aid 
intended  clerkship. 

In  witness  whereof  the  parties  have  signed  these  presents,  at  Cape  Town, 
the  day,  month  and  year  first  aforewritten,  in  the  presence  of  the 
subscribed  witnesses. 

As  Witnesses  : 


•  • 


Affidavit  of  Attestation. 

I,  .  •  .  of  .  •  •  •  make  oath  and  say : 

That  I  was  present  on  the  •  .  •  •  day  of  ....  19     and  saw  • 
.  •  •  •  sign  and  execute  the  annexed  articles  of  clerkship,  and  that  the 
signatures  ...  *     •  •  •  •  are  the  true  and  respective  signatures  of  •  •  •  . , 

and  that  the  signatures attached  to  the  said  articles  as 

the  attesting  witnesses  thereto  are  the  true  and  respective  signatures  of 
the  said  •••••.••• 

Sworn  at  ...  •  this  •  •  •  •  day  of  •  •  •  •  • 

Before  me  •  •  •  •  •  J.  P. 

PititioH  of  Colonial  Articled  Clerks  to  be  examined  and  enrolled  as 

Attorneys. 
In  the  Supreme  Court, 

The  petition  of  A.B.  •  •  •  ,  of  .  •  .  .  humbly  sheweth  : — 

1.  That  your  petitioner  was  duly  articled  to  W.  •  •  •  •  of  .  •  •  •  an 
attorney  of  this  Honourable  Court  on  the  •  .  •  •  day  of  •  •  .  .  to  serve 
him  as  an  attorney  for  a  period  of  three  years. 

2.  That  your  petitioner  has  duly  served  the  said  period  in  terms  of  the 
said  articles  of  clerkship. 

3.  That  your  petitioner  has  also  passed  the  University  Law  Certificate 
Examination  as  per  certificate  herewith. 

4.  That  your  petitioner  is  desirous  of  being  examined  for  his  Practical 
Examination  as  an  attorney  and  if  found  competent  to  be  admitted  and 
enrolled  as  an  attorney  of  this  Honourable  Court. 

Wherefore  yoiu:  petitioner  humbly  prays  that  your  Lordships  may  be 
pleased  to- give  directions  for  his  Practical  Examination,  and  if  found 
competent  that  your  Lordships  may  further  be  pleased  to  admit  and  enrol 
him  as  an  attorney  of  this  Honourable  Court. 

And  your  petitioner  is  in  duty  bound,  etc. 

{Affidavit  of  Verification  by  Petitioner^ 
Note. — Affidavit  by  Principal  must  verify  par,  2  of  above  pelitiont 
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If  there  has  been  a  break  in  the  articles  then  paragraph  2  should 
state  it,  as  for  instance  : — 

That  your  petitioner  has  from  the  •  •  •  •  day  of  •  •  •  •  the  date  of  the 
said  articles  duly  served  the  said  •  •  •  .  until  the  .  •  •  •  day  of  •  •  .  • 
when  {stcUe  the  reasons,  as  for  instance)  your  petitioner  was  taken  ill, 
and  after  being  three  months  in  hospital  at  .  .  •  •  your  petitioner  went, 
by  order  of  his  medical  attendant,  to  England  and  was  absent  from  the 
Colony  for  seven  months :  that  your  petitioner  returned  to  the  Colony 
and  served  his  articles  with  the  said  .  .  •  •  and  from  that  time  till  the 
.  .  «  •  a  period  of  •  .  .  .  your  petitioner  duly  served  the  said  .  .  .  •  :  that 
your  petitioner  has  thus  served  the  said  •  •  .  •  the  full  period  of  three 
years  required. 

Note, — This  must  be  confirmed  by  affidavit  from  the  Principal. 


•  • 


Petition  iy  Foreign  Solicitor  to  be  admitted  and  enrolled  here, 

(Heading.) 

1.  That  your  petitioner  is  a  solicitor,  and  was  on  the  •  •  •  •  day  of 
.  •  duly  admitted  and  enrolled  in  England  to  practise  as  a  solicitor, 

as  per  annexed  Certificate  of  Enrolment  bearing  date  the  •  •  •  •  day 
of  •  •  .  . 

2.  That  your  petitioner  is  the  person  referred  to  in  the  said  certificate. 

3.  That  your  petitioner  left  England  on  the  •  .'•  .  day  of .  •  .  •  for 
this  Colony ;  that  his  name  is  still  on  the  Roll  of  Solicitors  in  England ; 
that  he  has  never  been  struck  off  the  Roll,  nor  suspended  from  practice, 
nor  is  there  any  proceeding  pending  against  him  for  suspension,  nor  is 
there  any  anticipated. 

4.  That  your  petitioner  is  desirous  of  being  admitted  and  enrolled  as 
attorney  of  this  Honourable  Court. 

Wherefore  your  petitioner  humbly  prays  that  your  Lordships  may 
be  pleased  to  admit  and  enrol  him  as  an  attorney  of  this  Honourable 
Court. 

And  your  petitioner,  etc 

{Affidavit  of  Verification  by  the  Petitioner.) 


Affidavit  of  Identity. 

I,  A.B of  ...  .  {here  describe  his  prof ession,  trade,  or  calling, 

or  other  responsibility,  so  as  to  carry  weighf)  make  oath  and  say : — 

That  I  am  well  acquainted  with  ....  the  petitioner  mentioned  in 
the  foregoing  petition,  and  that  I  know  of  my  own  knowledge  that  he  is 
a  Solicitor  duly  admitted  in  England,  and  that  he  is  the  person  referred 
to  in  the  said  petition  and  in  the  certificate  therein  mentioned. 

Sworn,  etc. 

*     l^OTE. — The  following  is  a  form  of  Affidavit  I  once  drew,  and  which 
wa^  held  sufficient  evidence  of  identity. 
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I  •  .  •  .,  the  Romain  Catholic  Bishop  of  Cape  Town,  make  oath  and 
say : — 

That  on  the  ....  day  of  ....  I  received  from  Lord  ....  a  letter 
introducing  the  'petitioner  and  'staling,  inter  alia^  that  he,  the  petitioner, 
is  a  solicitor  practising  at  Dublin,' but  coming  out  to  this  Colony  in 
search  of  health.  That  I  am  well  acquainted  with  the  handwriting  of 
the  said  Lord  .  .  .  .,  arid  that  from  interviews  I  have  had  with  the  said 
petitioner  I  verily  believe  he  is  the  person  referred  to  in  the  said  letter, 
and  in  the  petition  and  Certificate  of  Enrolment. 


Affidavit^  or  a  Certificate^  from  the  Secretary  of  the  Law  Society  in 

England  in  support  of  the  petition, 

« 

(Heading.) 

I,  A.B of  ...  .  make  oath  and  say  :— 

1.  That  I  am  the  Secretary  of  the  Law  Society  of  England. 

2.  That  ....  was  duly  admitted  and  enrolled  on  the  ....  day  of 
•  .  .  .  a^  li^i^licitor  of  th6  Court  of  •  •  .  .  ;  and  that  his  name  is  stiH  on 
the  Roll  of  Solicitors. 

3«  That  he  has  never  been  struck  off  the  Rolls,  nor  suspended  firom 
practice,  and  that  no  complaint  of  professional  misconduct  has  up  to  this 
date  been  made  against  him. 

Sworn  at,  etc.    . 
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CHAPTER  XLIIL 

THB  DUTIES,  OBLIOATION8  AND  LIABILITIES  OF 

ATTORNEVa 

It  is  not  my  intention  here  to  treat  of  the  history  of  the  office 
of  an  attorney,  nor  can  this  article  be  looked  upon  as  more 
than  an  attempt  to  piece  together  some  of  the  sayings  of  a  few 
great  authors  and  judges  bearing  on  this  subject,  and  scattered 
over  dozens  of  books  and  hundreds  of  reported  cases,  and 
thus  to  give  an  attorney,  in  a  sufficient  form,  some  idea  of  his 
responsibilities.  In  most  instances  I  have  deemed  it  best  to 
quote  the  law  in  the  very  words  of  the  authors.  My  reason 
for  this  is  partly  because  the  Law  Reports  quoted  are  not 
accessible  to  the  majority  of  practitioners,  and  partly  because 
the  disciplinary  power  exercised  by  the  Courts  (derived,  as  I 
shall  hereafter  show,  from  the  practice  of  the  Courts,  and  not 
necessarily  from  Edictal  decrees  or  Statutory  enactments)  is 
for  the  most  part  best  expressed  and  preserved  in  the  words 
and  opinions  of  their  authors. 

Before  the  introduction  of  the  formulary  process  in  Rome 
no  person  could  represent  another.  By  that  process  it  could 
be  done.  At  first  this  was  done  by  the  person  called  a 
"  cognitor " ;  in  the  course  of  time  by  the  person  called  a 
**  procurator."  This  must  be  borne  in  mind  by  the  student 
who  wishes  for  himself  to  examine  the  authorities.  The  word 
"  Procurator,"  nowadays  frequently  translated  as  "Attorney," 
had  a  very  much  wider  connotation  in  the  early  Roman  period 
than  the  term  "  Attorney "  has  at  the  present  day.  There 
were,  moreover,  various  kinds  of  "  Procurators  " ;  but  in  this 
chapter  I  shall  deal  only  with  that  term,  in  so  far  as  law-suits 
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are  concerned,  and  where  the  procedure  is  vested  in  the  name 
of  the  suitor  and  not  in  that  of  his  agent 

By  the  old  Roman  law  every  suitor  was  obliged  to  appear 
in  person  to  prosecute  or  defend  his  suit ;  so  was  it  also  in 
England  before  the  Statute  of  Merton.^  In  both  countries 
afterwards  it  was  for  the  sake  of  convenience  that  suitors 
were  allowed  to  appear  by  attorney.  Justinian*  says  a  pro- 
curator is  "  any  one  to  whom  you  entrust  your  case  to  manage 
or  defend."  The  English  law  defines  an  attorney  as  "  one 
who  is  put  in  the  place,  stead,  or  turn  of  another  (attomatus), 
to  manage  or  conduct  his  law  proceedings  or  affairs."  We 
shall  see  below  how  the  word  "  affairs  "  is  interpreted  by  the 
Courts  in  England  regarding  attorneys. 

In  ancient  days  the  profession  of  an  attorney  was  con- 
sidered [as  ^^  infamissima  vilitas^^  servile,  of  no  value,  and 
contemptible.  But  under  the  Roman  Emperors  Diocletian 
and  Maximilian  it  became  an  office  of  respect  and  good 
repute.  Many  people  still  think  at  the  present  day  as  the 
ancients  did  before  the  period  of  these  emperors.  Even  Lord 
Macaulay,  the  learned  historian,  who  in  all  his  professional 
career  held  only  one  brief,  for  which  he  received  a  guinea, 
could  not  refrain  from  remarking  "  That  pest  whom  mortals 
call  Attorneys."  But  the  present  consensus  of  opinion,  all 
the  civilised  world  over,  is  that  the  profession  of  an  attorney 
is  an  honourable  and  respectable  one,  and  to  be  held  in  the 
utmost  esteem.  An  attorney  is  nowadays  an  indispensable 
adjunct  to  everyone,  not  only  in  law-suits  but  in  many  other 
private  affairs,  and  his  office  is  deemed  both  necessary  and 
praiseworthy.  It  is  essential,  therefore,  that  the  relationship 
between  him  and  the  public  should  be  better  known ;  as  also 
what  is  expected  of  him,  and  what  his  obligations  are. 

Cicero  '  defines  a  lawyer  as 

''a  person  who  has  such  a  knowledge  of  the  laws  and  customs  which 
prevail  in  a  state  as  to  be  able  to  give  answer  to  questions  submitted  to 
him,  to  act  for,  and  to  secure  a  person  in  his  dealings.^ 

Quintilian,  in  his  Institutes  of  Oratory,*  gives  Cicero  the 
credit  for  the  saying  that,  ^^  tJie  proper  object  of  an  adviser  is 

1  28  H.  III.,  C.  10.  »  De  Orat,  i,  48. 

»  4,  10,. I.'  *  Bk.  3,  Chap.  8,  par.  42, 
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the  advantage  of  him  whom  he  advises^  Warren,  in  his  Law 
Studies,  p.  901,  says  : — 

*'The  greatest  proportion  of  an  attorney's  emplojrment  is  wholly  irre- 
spective of  litigation,  which  it  is  his  object  to  prevent,  if  possible,  and 
never  expose  his  client  to  the  expense  and  anxiety  of  a  contest  in  a  Court 
of  Law,  unless  such  course  were  absolutely  indispensable." 

The  same  author,  in  his  work  on  the  Social  and  Moral 
Duties  of  Attorneys,  p.  16,  says : — 

''  The  tone  of  your  professional  character  intellectually  and  morally  will 
depend  on  the  estimate  which  you  form  of  the  nature  of  the  duties  which 
you  have  undertaken,  and  of  the  spirit  which  ought  to  actuate  you." 

Van  der  Linden,  in  his  Judicieel  PraktyV  says : — 

"  Nothing  ought  to  be  more  holy  to  an  advocate,  and  an  attorney,  than 
never  to  allow  himself  to  be  used  in  the  conduct  of  cases  which  he  knows 
to  be  unjust.  He  thus  guards  himself  against  any  inroad  which  is  against 
the  first  principles  of  right,  or  against  the  common  accepted  opinion  of 
jurists.  He  guards  against  giving  colour  to  an  apparent  right  which  in 
reality  is  unjust,  and  by  distortions  against  his  better  judgment  to  lead 
the  judge  astray  from  the  paths  of  truth.  And  in  short  he  counsels  his 
own  conscience  and  asks  himself  whether  the  case  is  just  or  unjust.  Who- 
ever acts  thus  will  never  run  the  risk  of  knowingly  doing  an  injustice  to 
his  fellow  men." 

While  the  laws  of  Rome  and  of  England  hold  an  advocate 
not  liable  for  any  fault  or  mistake,  or  for  bad  advice,  they  do 
not  so  regard  an  attorney.  By  the  law  of  Holland  the 
advocate,  as  ^well  as  the  attorney,  is  liable  for  his  mistakes, 
but  the  law  is  more  severe  upon  the  attorney.  The  reason 
why  is  not  recorded.  The  attorney  has  often  to  advise  on  the 
spur  of  the  moment  in  the  emergencies  constantly  occurring, 
yet  the  client  expects  him  to  give  a  prompt  and  correct 
answer  at  once ;  while  he  is  content,  if,  counsel  has  to  be 
consulted,  to  give  a  brief  for  opinion  and  wait,  perhaps,  several 
days  for  it*  The  personal  responsibility  of  an  attorney  is 
thus  very  great  Yet  he  ought  not  to  complain  if  his  notice 
board  proclaims  his  profession.  And  just  as  he  expects  his 
doctor  to  diagnose  his  complaint  correctly,  so  does  the  client 

^  Vol.  I,  Chap.  8,  par.  9.  for  a  month  and  more  for  an  opinion, 

^  Note^  strictly  private. — Some  political  yet  the  .clients  are   satisfied;  but  the 

barristers     dunng     a     Parliamentary  attorney,  poor  devil,   must  decide  at 

Session  often  keep  their  clients  waiting  once. 
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expect  that  his  attorney  shall  at  least  possess  the  necessary 
degree  of  knowledge  of  the  principles  and  practice  of  his 
profession  which  will  enable  him  to  form  a  sound  and  correct 
judgment.  Therefore  the  law  demands  that  an  attorney 
shall  have  a  reasonable  knowledge  of  all  that  pertains  to  his 
branch  of  the  profession;  that  lie  must  know  the  practical 
working  of  the  law  in  all  its  details.  Pullen,  in  his  Law  of 
Attorneys,  p.  197,  says  : — 

''  An  attorney  in  a  case  should  bear  in  mind  that  he  is  not  the  mere  hired 
agent  of  the  party  for  whoq:i  he  is  retained,  to  succeed  in  the  case  at  all 
hazards.  He  is  bound,  at  the  peril  of  his  character  and  his  office,  not 
only  to  avoid  gross  misconduct  and  blunders,  but  to  conduct  himself  with 
integrity  and  professional  decorum.^ 

And  again,  at  pp.  148  and  1 50  : — 

'*  Attorneys  are  accountable  for  the  professional  discharge  of  their  duties 
with  prudence  and  discreetness,  adequate  skill  and  inviolable  secrecy, 
and  in  the  discharge  of  their  duties  they  fiirther  incur  as  officers  of  the 
Courts  in  which  they  are  admitted,  and  as  members  of  an  honourable 
profession,  the  paramount  obligation  towards  the  whole  community,  of 
strict  integrity,  and  a  careful  avoidance  of  malpractice  and  chicaner^-. 
Upright  dealing  is  a  paramount  obligation  in  a  legal  practitioner  .  .  .  the 
enforcing  of  this  obligation  ...  is  the  settled  doctrine  and  practice  of  the 
Courts  for  summarily  dealing  with  transactions  and  proceedings  tainted 
with  fraud,  or  brought  about  by  trickery  and  malpractice  on  the  part  of 
the  legal  practitioner." 

Now,  these  general  remarks  may  be  said  to  be  axioms 
applicable  to  all  professions  and  callings  of  life  ;  but  still  it  is 
with  regard  to  legal  practitioners  that  they  have  mostly 
occupied  the  attention  of  the  Courts  and  of  the  public.  The 
origin  and  development  of  these  principles  I  shall  now 
endeavour  to  illustrate. 

Some  of  the  duties  of  an  attorney  are  by  lawyers  better 
understood  than  can  be  fully  described.  There  are  many 
canons  of  duty  which  have  not  yet  been  in  print ;  duty  not 
only  to  oneself  and  to  one's  clients,  but  also  to  the  Bench  and 
to  the  public.  This  duty  on  the  part  of  an  attorney  is  not  a 
servile  thing:  he  is  not  bound  to  do  whatever  his  client 
wishes  him  to  do.  However  much  an  act  or  transaction  may 
be  to  the  advantage,  profit,  or  interest  of  a  client,  if  it  is 
tainted  with  fraud,  or  is  mean,  or  in  any  way  dishonourable, 
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the  attorney  should  be  no  party  to  it,  nor  in  any  way 
encourage  or  countenance  it.    Better  far  to  part  with  such  a 
client  for  ever,  though  he  may  have  been  till  then  "the  goose 
that  laid  the  golden  eggs."    "  Honesty  "  in  law,  as  in  every- 
thing else,  is  always,  and  after  all,  "the  best  policy."    The 
law  exacts  from  an  attorney  uberrima  fides,  that    is   the 
highest  possible  degree  of  good  faith.     He  must  manifest  in 
all  business  matters  an  inflexible  regard  for  truth ;  there 
must  be  a  rigorous  accuracy  in   minutiae,  a  high  sense  of 
honour  and  incorruptible  integrity ;  he  must  serve  his  client 
faithfully   and   diligently ;   he   must  not  be  guilty  of  any 
unnecessary  delay  ;  he  must  not  act  in  a  case  which  he  knows 
from  the  beginning  to  be  unjust  and  unfounded ;  he  must 
abandon  it  at  once  if  it  appears  to  him  to  be  such  during  its 
progress;  he  must  in  no  way  betray  his  client  to  the  other 
side,  either  by  secret  correspondence  or  communications,  or 
in  any  manner  whatsoever ;  he  must  duly  and  faithfully  keep 
the  secrets  of  his  client,  and  on  no  account  disclose  them^ 
without  the  client's  consent ;  he  must  enter  into  no  compact 
or  agreement  with  his  client  to  share  the  fruits  of  the  judg- 
ment with  him  in  case  of  success  {pactum  de  quota  litis) ;  he 
must,  when  reasonable  and  necessary,  communicate  with  his 
client  on  all  matters  concerning  the  case,  keep  his  advocate 
well  posted  in  all  the  facts,  and  assist  the  client  and  counsel 
in  devising  what  in  any  honourable  way  can  tend  to  the 
advantage  and  defence  of  the  rights  of  the  client ;  he  must, 
when  once  he  has  undertaken  the  client's  case,  not  abandon 
it  without  good  and  lawful  reasons  or  excuse  (what  these  are 
must  depend  upon  the  circumstances  of  each  case);  for  instance, 
sickness,  absence  from  the  country,  mutual  enmity,  and  gross 
misleading  statements  made  by  the  client;  he  must  not  incur 
costs  unnecessarily,  nor  take  wrong  proceedings ;   he  must 
represent  the  client  in  all  matters,  and  do  all  that  is  necessary 
and  .demanded  of  him  by  the  case  or  matter  in  hand  ;  he  must 
see  all  judgments  properly  executed,  and  look  after  the  whole 
proceedings  till  finally  completed  ;  he  must  not  initiate  legal 
proceedings  against  anyone,  unless  duly  authorised  thereto  by 
the  client.    This  authority,  if  not  in  writing,  may  be  implied 
from  instruction  given  before  either  by  letter  or  message,  or 
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may  be  inferred  from  previous  communications  or  consulta- 
tions. It  is  almost  unlimited  in  the  conduct  of  a  case ;  it  may 
be  direct  from  the  client's  local  correspondent,  or  be  gathered 
from  his  correspondence.  But  if  the  local  correspondent  has 
not  the  implied  authority,  he  cannot  confer  it  on  another.  If 
the  authority  be  disputed,  the  claim  to  do  what  has  been  done, 
or  is  to  be  done  by  the  attorney,  must  be  clearly  established, 
and  be  satisfactory  to  the  Court,  which  in  its  discretion  will 
decide  whether,  under  all  the  circumstances  advanced,  the 
attorney  can  be  said  to  have  had  in  the  course  of  his  pro- 
fessional duty  this  implied  authority,  and  was  justified  in 
doing  what  he  did,  or  proposed  to  do.  Even  if  he  acts  under 
a  power,  he  must  do  his  duty  to  a  client,  although  not 
expressed  therein.  Of  course,  in  the  absence  of  any  authority 
whatever,  an  attorney  may,  under  urgent  circumstances,  act 
for  another  as  negotiorum  gestoTy  but  the  grounds  for  claiming 
this  privilege,  and  the  necessity  for  it,  must  be  satisfactorily 
established  if  required  by  the  opponent  or  adverse  party ;  and, 
if  necessary,  before  a  summons  can  be  issued,  the  consent 
of  a  Judge  must  be  obtained,  who  must  be  satisfied  as 
to  the  bona  fides  of  the  application  and  its  necessity,  before 
the  client  can  be  communicated  with  to  obtain  his  formal 
authority. 

All  these  general  duties  and  obligations  will  be  found  fully 
treated  of  by  the  following  Roman-Dutch  and  Dutch  law 
authorities: — Placaat,  20th  August,  1531,  G.P.B.,  Vol.  2,  p. 
703.  Ibid.  31st  May,  1582,  p.  790.  Ibid.  7th  June,  1658,  p. 
II 18.  Ibid.  i6th  and  28th  January,  1659,  Vol.  3,  p.  679, 
Ibid.  X5th  December,  1724,  Vol.  6,  p.  626.  Kersteman's 
Woordenboek  Tit  "  Procureur."  Ibid.  Academie  der  Jonge 
Practicyns,  chap.  7,  Merula  Man.  v.  Procedeeren  4,  18. 
Koetze's  Van  Leeuwen,  VoL  2,  chap.  4.  Voet  trsld.  by 
Buchanan,  3, 3.  Vroman's  de  For.  Comp.  2,  4.  GaiL  Obs.  l,  43. 
Damhouder  Civ.  Prac,  chap.  85-95.  Huber  Hed.  Regts., 
Vol.  2,  bk.  I,  chap.  17.  The  Bellum  Juridicum,  70  and  9a 
Loenius,  102.    Christinseus,  2  Dec  107-1 10. 

For  any  point  requiring  to  be  more  emphasized  I  shall 
give  the  specific  references  at  the  end  of  each  paragraph. 

It  is  a  significant  fact  that  there  is  scarcely  a  decision  of 
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the  High  Courts  in  England  on  the  duties  and  liabilities  of 
attorneys  which  is  not  in  exact  conformity  with  the  general 
principles  of  the  law  of  Holland  enunciated  at  a  much  earlier 
date  ;  and  it  is  a  further  fact  that  the  legislative  enactments 
of  both  England  and  Holland  have  for  the  most  part  been 
declaratory  of  what  the  law  and  the  practice  of  the  Courts 
have  been  regarding  the  obligations  of  an  attorney,  and  that 
Holland  legislated  thereon  centuries  before  England  did. 
There  is  practically  no,  or  very  little,  difference  between  the 
laws  of  England  and  Holland  on  this  subject  Whenever, 
therefore,  the  High  Courts  of  England  have  given  an  interpre- 
tation to  an  act  or  conduct,  which  by  the  law  of  Holland  is 
classed  among  the  acts  of  misconduct  of  an  attorney,  or  of 
conduct  which  makes  him  unworthy  to  be  an  officer  of  the 
Court,  and  for  which  he  ought  to  be  punished,  either  by 
striking  his  name  off  the  Roll,  or  by  suspension,  or  by 
paying  costs,  or  reprimand,  or  other  lighter  punishment,  such 
interpretations  are  law  with  us  also,  and  are  exceedingly 
valuable,  numerous  and  instructive.  Though  I  have  con- 
sulted every  English  authority  and  reported  case  on  the 
various  points  herein  discussed,  I  can  do  no  more  than  give  a 
few  of  the  leading  English  decisions  to  illustrate  some  of  the 
general  principles  laid  down  by  the  Roman-Dutch  law  writers. 
The  student  who  wishes  to  study  the  whole  of  the  English 
law  on  the  subject  can  best  do  so  from  the  Law  Reports,  as 
the  few  text-books  published  are  very  elementary. 

Before  a  person  can  be  enrolled  as  an  attorney  he  must 
take  an  oath.  Some  of  his  duties  are  defined  in  the  following 
oath,  which  before  its  formal  enactment  was  already  in  force 
in  the  practice  of  the  Courts  of  Holland — not  as  an  oath,  but 
as  the  practical  requirements  of  the  Court  It  is  the  71st 
section  of  the  Placaat  of  the  20th  August,  1531  ^ : — 

"  That  he  (the  advocate  or  attorney)  shall  at  all  times  show  due  reverence 
and  dignity  to  the  judges.  That  he  shall  not  be  engaged  in  any  case 
which  he  Imows  to  be  unjust,  whether  the  unrighteousness  is  apparent  at 
the  beginning  of  the  suit  or  comes  to  his  knowledge  afterwards.  That  he 
shall  diligently  and  faithfully  serve  his  clients.  That  he  will  be  satisfied 
with  the  taxation  of  the  Court.    That  he  will  not  seek  any  improper 

»  G.  P.B.,  Vol.  2,  p.  703. 

3  B  2 


740    DUTIES,  OBLIGATIONS,  ETC.,  OF  ATTORNEYS, 

excuses  or  delays.  That  he  will  enter  into  no  compact  to  have  a  shard 
or  part  in  the  case. «  And,  generally,  that  he  will  at  all  times,  and  jevery- 
where,  conduct  himself  as  a  faithful  advocate  or  attorney  should  do." 

In  former  years,  in  this  Colony,  the  oath  was  for  the 
greater  part  similar,  but  it  has  been  shortened,  and  is  now 

simply  as  follows : — "  I ,  of ,  do  swear 

that  I  will  truly  and  honestly  demean  myself  in  the  practice 
of  an  attomey-at-law  according  to  the  best  of  my  knowledge 
and  ability." 

An  advocate  and  an  attorney  can  be  arbitrarily  punished 
by  the  Court,  if  they  do  not  respectfully  conduct  themselves 
to  the  Court.^  They  may  not  enter  into  any  agreement 
with  their  clients  for  the  fees  to  be  paid  by  them  at  the 
termination  of  a  suit  whether  successful  or  otherwise.*  This 
was  to  prevent  an  evasion  of  the  tariff.  But  under  English 
law,  and  also  with  us,  there  is  nothing  to  prevent  an  attorney 
stipulating  with  his  client,  not  for  a  share  in  the  spoil  to  be 
recovered,  but  for  a  specific  lump  sum  as  his  costs  in  lieu  of 
a  specified  bill  of  costs,  or  as  an  allowance  at  so  much  per 
diem?  But  there  should  be  no  Champerty  or  Maintenance  ; 
that  is,  in  the  former  case  the  dividing  of  the  spoil  with  the 
suitor,  and  in  the  latter  the  advancing  of  money  for  carrying 
on  the  suit  and  being  paid,  over  and  above  the  legal  charges, 
a  sum  according  to  the  benefit  to  the  client.*  Attorneys  are 
prohibited  from  accosting  persons  and  offering  to  serve  them 
in  legal  proceedings,  and  are  ordered  to  wait  till  they  are 
asked  or  requested  to  act ;  and  so  too  are  they  prohibited 
from  taking  a  case  on  condition  of  receiving  no  money  or 
other  remuneration  unless  the  action  be  won.*  If  an  attorney 
acts  fraudulently  and  with  maid  fides  in  the  conduct  of  a 
case,  he  is  not  only  to  be  condemned  to  make  good  the  loss 
suffered  by  the  client,  but  in  addition  he  is  to  be  punished 
according  to  the  discretion  of  the  Judges.®    If  he  fraudulently 

'  Christinseusy  Vol.  2,  Dec.  99  and  *  Stephen's     Blackstone,     Vol.     4, 

100.  p.  317,  5th  Ed.  ;  EarU  vs.  Hofnoood^ 

'  §  58  of  the  Placaat  of  tbe  20th  L.  J.,  30  C.  P.,  217;  bhA  East  London 

Januaxy,  1659,  and  par.  53  of  another  Municipality  vs.  Holbard^  3  J.,  14a 

Placaat  of  the  same  date,  G:   P.   B.,  '  Art.  3i  of  the  Placaat  of  the  20th 

Vol.  3,  pp.  654  and  680.  August,  1531,  G.  P.  B.,  Vol.  2,  p.  703. 

•  BQxy%»  Brandy,  Hub.,  117.  •  Vroman,  2,  4,  9. 
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•  

makes  use  of  false  evidence,  he  is  guilty  of  crimen  falsi}    To 

the  same  effect  is  also  the  English  law.*  The  punishment  to 
be  inflicted  on  the  offending  attorney  lies  in  the  discretion  of 
the  Court  or  Judge.^  This  power  is  derived  from  the  Roman 
law.  Ulpian  says  that  the  Governors  of  the  Provinces 
(Praefecti)  were  in  the  habit  of  exercising  a  disciplinary 
control  over  legal  practitioners.  A  man  might  be  debarred 
either  from  appearing  in  the  Courts  as  an  advocate  {interdictio 
advocationibus),  or  from  legal  practice  generally  {interdictio 
ford),  and  this  applied  not  only  to  advocates  but  also  to 
attorneys  {pragmatici),  and  to  notaries  {tabularit)}  That  this 
power  was  assumed  and  exercised  also  by  the  Courts  of 
Holland  before  there  was  any  legislation  in  that  country 
•  on  the  subject,  would,  apart  from  authorities  on  the 
subject,  appear  from  certain  expressions  used  in  some 
of  the  Placaaten.  Bynkershoek*  says  that  "the  Courts 
assumed  this  power  so  far  back  as  the  year  1250,  and  like 
the  early  Roman  Emperors  passed  sentence  according  to 
their  discretion."  In  the  Placaat  of  the  27th  September, 
16 1 4,  regulating  the  professional  conduct  of  practitioners  of 
the  High  Court,  the  nth  Section  says  that  the  High  Court 
shall  continue  to  retain  (zal  blijven  behouden)  the  arbitrary 
powers  of  the  Court. 

.The  arbitrary  power  given  to  the  Court  over  legal  prac- 
titioners is  mentioned  in  several  Placaaten ;  e.g,,  arbitrary 
correction  (arbietralijk  gecorrigeert) ;  •  on  pain  of  arbitrary 
correction  (op  poene  van  arbitralijken  gecorrigeert  te  worden) 
either  by  suspension  from  practice  or  by  deprivation  of  office 
according  to  the  circumstances  of  the  case  and  In  the 
discretion  of  the  Court.^  These  principles  are  still  being 
acted  upon  by  all  modern  Courts.  The  only  local  legislation 
we  have  on  the  subject  is  to  be  found  in  the  following : 
(i)  In  the  Charter  of  Justice  as  to  admission  of  attorneys 
(sec   21)   there  is  this  expression — "Subject  always  to  be 

*  Vroman,  3c,  21.  •  Placaat   of  20th   August,     1531, 

*  Phillips    on    ETidence,    Vol.     i,      G.  P.  B.,  Vol.  2,  p.  703,  pars.  52  and 

p.  17.  55- 
'  Vroman,  Ibid.  '  Placaat   31st    May,    1582.    Ibid, . 

*  Dig.,  48,  19,  9,  pr.  1-4,  by  Gotho-  p.  790,  pars.  165  and  166 ;  see  also 
freduR.  Placaat    of   19th    Dec.,    1541,    Ibid, 

*  De  Jur.  Priv.,  Vol.  I.,  Ch.  1  and  2.  p.  1387. 
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removed  by  the  said  Supreme  Court  from  their  station  therein 
upon  reasonable  cause** ;  (2)  In  Rule  of  Court  200  as  to 
admission  of  attorneys  in  Circuit  Courts  there  is  this  expres- 
sion— **  Suspension  or  removal  by  the  Circuit  Court  for 
reasonable  cause;"  and  (3)  In  the  Incorporated  Law 
Society's  Act,*  section  22  says : — 

^  For  professional  misconduct  it  shall  be  incumbent  on  the  President, 
on  behalf  of  the  said  Society,  to  bring  the  circumstances  to  the  notice  of 
the  Supreme  Court  by  apphcation  thereto  for  striking  off  the  Rolls  or 
other  punishment  of  the  accused  party." 

As  to  what  amounts  to  ''  reasonable  cause  "  or  "  professional 
misconduct"  must,  in  the  words  of  the  said  Placaat  of  1582, 
be  ''  according  to  the  circumstances  of  each  case — and  in  the 
discretion  of  the  Court,"  who  must  be  satisfied  that  there  are 
sufficient  reasons  either  for  suspension  or  deprivation  of  office 
or  other  punishment  This  arbitrary  power  of  the  Courts 
over  legal  practitioners  was  in  olden  times  in  some  countries 
very  severe.  Thus,  for  instance,  we  read  that  in  England,  it 
was  based  on  no  legal  principle  whatever  of  right  and  justice, 
and  that  excessive  severity  and  brutality  were  the  order  of 
the  day.  But  for  the  last  century  and  a  half  the  tendency 
everywhere  is  to  leniency  and  moderation ;  and  at  the  present 
day  the  attorney  can  certainly  nowhere  complain  that  justice 
is  not  meted  out  to  him  impartially,  with  a  due  regard  to  the 
gravity  or  triviality  of  his  offence  according  to  the  circum- 
stances of  each  case. 

The  Court  can,  under  its  general  jurisdiction  and  on  its 
own  initiative,  order  any  attorney  to  show  cause  why  he 
should  not  be  struck  off  the  Roll.*  This  general  jurisdiction 
is  not  taken  away  by  our  Incorporated  Law  Society's  Act 
It  is  more  convenient  that  the  Law  Society  should  take  the 
initiative,  but  circumstances  may  arise  during  the  hearing  of 
a  case  in  which  an  attorney's  professional  conduct  is  in 
question,  and  the  Court  or  Judge  may  order  him  to  answer 
for  it  without  reference  to  the  Law  Society,  and  without 
complaint  lodged  from  any  quarter.  Even  if  the  Law  Society, 
for  whatever  reason,  declines  to  take  cognisance  of   any 

*  No.  27  of  1883.  *  White  on  Solidton,  p.  67. 
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matter  or  complaint,  the  Court  has  still  the  jurisdiction,  in 
spite  of  such  silence  or  refusal,  to  adjudicate  upon  the  matter. 

In  the  case  of  the  Crown  vs.  C ,  the  Chief  Justice  at  the 

Mossel  Bay  Circuit  Court  in  1887,  not  being  satisfied  with  the 
verdict  of  the  jury,  acted  upon  the  evidence  and  called  upon 
the  defendant,  an  attorney,  to  show  cause  at  the  first  day  of 
the  sitting  of  the  Supreme  Court  why  he  should  not  be  struck 
ofT  the  Roll  of  Attorneys.  This  order  was  served  upon  him 
by  the  Circuit  Registrar,  and  he  was,  by  the  Supreme  Court, 
suspended  sine  die.  There  was  nothing  however  to  have 
prevented  the  presiding  Judge  then  and  there  from  having 

struck  C off  the  Roll.    But  as  a  rule,  the  Court  is  loth 

to  exercise  this  summary  power,  without  some  notice  to  the 
defendant  to  be  heard  in  answer  to  it^  So  in  the  case  of  the 
Trustees  of  Pretorius  vs.  A.B.,  the  Court,  suo  motu,  ordered 
notice  to  be  served  on  the  attorney,  calling  upon  him 
to  show  cause  why  he  should  not  be  struck  ofT  the  Roll  of 
Attorneys.*  The  discretion  of  the  Court  in  each  particular 
case  is  absolute.  In  the  case  of  a  Solicitor^  Lord  Esher, 
M.R.,  said : — 

''  I  think,  therefore,  that  a  report  by  the  Incorporated  Law  Society  is  not 
a  condition  precedent,  and  that  we  are  not  hampered  by  the  fact  that 
there  is  no  report  on  this  case.  Then  we  have  authority  to  act,  and  we 
are  bound  to  act." 

The  attorney  is  said  to  be  an  officer  of  the  Court,  because 
in  certain  cases  the  Court  has  the  power  to  refuse  or  prevent 
his  admission,  and  because  also,  when  once  admitted,  his 
name  is  entered  on  the  Roll  of  Attorneys.  The  admission 
being  discretionary,  it  follows  that  the  removal  or  suspension 
is  discretionary  also,  but  in  both  instances  the  refusal  to 
admit  and  the  order  to  remove  depend  upon  good  and 
sufficient  judicial  grounds.  If  a  person  is  unworthy  to  be 
admitted  as  an  attorney,  the  Court  can  refuse  his  admission. 
It  can  refuse  his  admission  for  all  causes  for  which,  when 
once  admitted,  he  could  be  struck  off  the  Rolls  or  suspended 
or  otherwise  punished, 

A  summary  jurisdiction  will  be  exercised  by  the  Court 

1  B.  for  1877,  p.  122.  '  Weare,  69  L.  T.,  522. 

*  B.  for  1876,  p.  205. 
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against  an  attorney  with  respect  to  any  misconduct,  though 
it  may  not  have  arisen  in  any  suit.  The  late  Sir  Alexander 
Cockbum,  Chief  Justice  of  England,  said  in  Re  Hill^ : — 

''  In  this  case,  though  the  defendant  was  not  acting  in  the  character  of  an 
attorney,  yet  as  he  is  an  attorney,  the  Court  is  bound  to  take  notice  of  the 
matters," 

And  again : — 

"  As  in  the  case  of  a  person  applying  for  admission,  we  are  to  consider 
all  circumstances,  and  either  have  refused  to  admit,  or  to  keep  suspended 
for  a  period  the  time  of  admission,  so  wHen  a  party  has  once  been 
admitted,  we  are  bound  to  take  notice  of  a  similar  act  of  misconduct 
committed  by  him,  though  he  was  not  acting  in  the  precise  character  of 
an  attorney  at  the  time.'* 

So  also  Lord  Justice  Blackburn,  in  the  same  case,  said : — 

■ 

"  I  adhere  to  what  I  think  is  the  effect  of  Blake's  case,*  that  although  the 
misconduct  is  not  directly  or  incidentally  connected  with  his  character  of 
an  attorney,  still  we  must  consider  what  effect  it  has  upon  his  being  a 
proper  person  to  be  an  officer  of  the  Court.  .  .  .  The  offence  morally  may 
not  be  greater,  but  still,  if  it  is  committed  in  the  character  of  attorney,  it 
is  more  dangerous  to  the  suitors,  and  should  be  more  severely  marked." 

When  an  undertaking  is  given  by  an  attorney  as  such,  the 
Court  will  compel  him  to  perform  it,  whether  it  relates  to  the 
conduct  of  an  action  or  suit,  or  extends  to  matters  wholly 
outside  his  strict  duty  as  an  attorney.  And  if  it  appears  that 
an  undertaking  is  given  by  an  attorney,  whilst  acting  in  that 
character,  it  is  immaterial  whether  he  formally  appear  as  an 
attorney  in  the  suit,  or  be  merely  professionally  employed  to 
compromise.®  So  in  the  case  of  Dixon  vs.  Wilkinson,*"  Lord 
Justice  Turner  said  : — 


« 


I  am  of  the  opinion  that  the  Court  has  jurisdiction  to  charge  solicitors 
with  losses  sustained  by  their  clients  from  their  misconduct  in  the  prose- 
cution of  suits.  Solicitors  are  officers  of  the  Court,  and  mustgeneraUy  be 
responsible  to  it  for  the  due  discharge  of  the  duties  which  they  under- 
take. The  Court  has  constantly  exercised  this  jurisdiction  in  cases  of 
malfeasance. .  .  .  When,  for  instance,  a  solicitor  has  used  the  name  of  a 
party  without  authority,  it  is  almost  a  matter  of  course  to  order  the 
solicitor  to  pay  the  costs  incurred  by  the  party  in  consequence  of  his  name 
having  been  so  used.    Whether  this  jurisdiction,  which  undoubtedly 

»  i8  L.  T.,  564.  SUphefts  vs.  ffiii,  6  Jur.,  585. 

*  3  E.  and  K.,  34.  *  4  De.,  G.  and  Jo.,  509,  quoted  in 

'  Burftdly^  l\oois,  22  L.  T.,  543;      Dangar's  Trusty  Vol,  60,  L.  1.,  496, 
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exists,  in  case  of  malfeasance,  extends  to  cases  of  mere  neglect,  I  think  it 
is  unnecessary  for  us  in  this  case  to  decide,  and  I  am  not  satisfied  that  in 
principle  any  sound  distinction  can  be  drawn  about  cases  of  malfeasance 
and  cases  of  nonfeasance,  and  looking  to  what  was  said  by  Lord  Eldon 
in  JoUand's  case' ...  I  strongly  incline  to  the  opinion  that  the  jurisdiction 
is  not  limited  to  cases  of  malfeasance,  but  also  extends  to  cases  of  mere 
neglect  I  think,  however,  that  although  the  Court  may  possess  this 
jurisdiction,  the  exercise  of  it  must  of  necessity  be  rare,  for  the  Court  will 
not  of  course  exercise  it  unless  it  can  do  complete  justice." 

So  also  in  the  case  of  Bathen  vs.   Wedgewood  Coal  and 
Iron  Company^  Judge  Pearson  said : — 

''  He  (the  solicitor)  was  acting  as  an  officer  of  the  Court,  and  in  that 
character,  I  conceive,  he  was  liable  to  the  Court  for  the  due  discharge  of 
his  duty.  Until  I  am  corrected  by  a  higher  tribunal  I  shall  hold  that  the 
Court  has  a  summary  jurisdiction  to  make  a  solicitor  liable  for  not 
properly  discharging  his  duty  under  such  circumstances." 

In  the  case  of  Dangar's  Trusts^  Judge  Stirling  said : — 

''  The  liabiHty  of  Mr.  N is  undoubted,  and  that  he  is  liable  for  the 

consequence  of  his  neglect  to  inform  the  Court  as  to  the  true  title  of  the 
fraud,  which  title  he  must  be  taken  to  have  known,  and  ibr  the  misrepre- 
sentation which  he  made  in  the  petition  which  he  prepared  and  presented 

to  the  Court  as  solicitor  on  record  of  Mrs.  N and  the  Trustees.    The 

next  question  is,  whether  that  liability  ought  to  be  enforced  in  a  summary 
way,  or  by  means  of  an  lindependent  action.  I  think  that  the  weight  of 
authority  is  strongly  in  favour  of  enforcing  the  liability  on  the  present 
occasion,  for  the  Court  can  see  that  no  injustice  will  be  thereby  occasioned 
to  the  solicitor." 

Again  Lord  Russell,  Chief  Justice,  in  Nash  vs.  Joseph,^ 
said : — 

^  Where  negligence  or  other  breach  of  duty  is  omitted  by  a  solicitor,  an 
officer  of  the  Court,  in  a  matter  in  which  the  Court  has  seizen,  the  Court 
may,  and  if  it  can  do  full  justice,  will,  summarily  order  its  officers  to 
make  good  the  loss  occasioned  by  neglect  or  breach  of  duty.  But  the 
limit  of  liability  is  the  measure  of  the  loss  flowing  from  the  negligence  or 
breach  of  duty.  The  Court  cannot,  merely  because  the  officer  has  been 
guilty  of  misconduct,  mulct  him  in  damages.  The  damages  must  flow 
from  the  act  of  negligence  or  misconduct". 

So  too  in  the  case  of  String  vs.  Hcwe^  where  an  attorney  had 
received  some  money  in  a  professional  capacity,  and  the 

'  8  Ves.,  72.  *  I  Str.,  621,  quoted  in  Stephens  vs. 

•  54  L.  T.,  245.  Hill,  6  Jot.,  585,  and  Anon.,  ig  Jur., 
'  60  L.  T.,  491.  198, 

*  7SL.T.,  558. 
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Court  of  Queen's  Bench  ordered  him  to  pay  over  to  the 
parties  entitled  to  it,  saying  that  they  would  oblige  all 
attorneys  to  perform  any  trust  which  might  be  reposed  in 
them  in  virtue  of  the  confidence  which  the  character  of  the 
attdmey  produced  in  the  mind  of  the  client ;  and  ever  since 
that  time  (the  beginning  of  this  century)  applications  of  a 
similar  nature  have  been  very  common  in  all  cases,  where 
an  attorney  in  his  professional  capacity  has  received  money, 
for  which,  although  he  might  be  made  accountable  in  a 
civil  action,  the  Court  will  compel  him  to  do  sununary  justice 
without  putting  the  client  to  the  necessity  of  bringing  (Xie. 
Similar  to  this  was  the  case  oi  Beevis  vs.  Hulmer} 

Though,  as  a  general  rule,  conviction  for  a  criminal  offence 
is  a  good  ground  for  striking  an  attorney  off  the  Roll,  yet  the 
Court  in  its  discretion,  and  according  to  the  circumstances  of 
the  case,  can  refuse  to  strike  him  off  or  to  suspend  him. 
Thus  in  the  case  of  Re  a  Solicitor^  Baron  Pollock  said : — 

''  The  mere  conviction  is  not  binding  upon  the  Court  in  a  case  of  this 
kind ;  but  the  Court  can,  may,  and  ought,  to  enter  upon  and  weigh  all 
the  facts  of  the  case,  including  any  extenuating  circumstances  that  exist 
in  favour  of  the  solicitor." 

Lord  Justice  Lopes  in  Re  Weare^  said : — 

"  It  is  perfectly  clear  that  the  mere  fact  that  a  person  has  been  convicted 
of  a  criminal  offence  does  not  make  it  imperative  on  the  Court  to  strike 
him  off  the  Roll.  There  are  criminal  offences  and  t^riminal  offences.  For 
instance,  we  can  imagine  an  assault  of  such  a  disgraceful  character  that 
it  would  make  it  incumbent  on  the  Court  to  strike  the  attorney  off  the 
Roll.  On  the  other  hand,  one  can  imagine  an  assault  arisii^  to  some 
extent  out  of  a  quarrel  of  much  less  serious  character,  where,  in  all  proba- 
bility, the  Coiu-t  will  not  think  it  its  duty  to  interfere.  Again,  there  are 
libels  and  libels,  some  of  which  would  compel  the  Court  to  act  under  the 
plenary  power  it  possesses,  others  where  the  Court  would  hesitate  before 
it  so  acted." 

See  also  the  cases  cited  in  Re  Hill} 

By  the  Roman  law  legal  advisers  were  prohibited  from 
giving  evidence,  for  or  against  their  clients,  of  communications 
between  them.^    The  Roman-Dutch  law  adopted  this,  and 

1  15  M.  &  W.,  88.  *  Supra,  and  also  Stephens  vs.  Hill, 

'    «  61  L.  T.,  842.  6Jur.  S8S. 

>  69  L.  T.,  522.  *  Dig.,  22,  5,  25,  by  Gothofredvs. 


DUTIES,  OBLIGATIONS,  ETC.,  OF  ATTORNEYS.     747 

added  that  the  communications  with  legal  advisers  should  be 
as  inviolable  and  as  sacred  as  the  confessions  made  to  a 
priest.^  The  later  Roman-Dutch  law  writers,  and  the  decisions 
of  the  Courts  of  England,  carried  this  doctrine  still  further. 
And  at  the  present  day  the  laws  of  England  and  Holland  are 
the  same  on  this  subject,  though  of  course  in  England  there 
are  many  more  precedents  to  be  found.  The  law  now  is  that 
no  legal  adviser  is  permitted,  whether  during  or  after  his 
employment  as  such,  unless  with  his  client's  express  consent, 
to  disclose  any  communication  made  to  him  as  such  legal 
adviser,  or  to  disclose  any  advice  given  by  him  to  his  client. 
This  privilege  is  established,  not  for  the  benefit  of  the  attorney 
but  for  the  protection  of  the  client,  and  does  not  cease  with 
the  termination  of  the  particular  engagement,  but  remains  for 
ever  sealed  unless  the  client  himself  chooses  to  remove  it. 
It  is  not  removed  even  by  the  client's  death.  This  seal  of 
secrecy  is  not  only  binding  on  the  attorney  but  extends  also 
to  all  the  necessary  means  by  which  such  communications 
are  effected,  such  as  local  attorneys,  agents,  interpreters,  and 
clerks.  This  rule  of  secrecy  does  not  apply  to  everything^ 
that  passes  between  a  client  and  his  attorney,  but  only  to 
what  passes  between  them  in  professional  confidence.  Nor 
does  it  apply  to  any  communication  made  in  the  furtherance 
of  any  criminal  purpose,  as  this  can  never  be  part  of  a  legal 
adviser's  business.  As  soon  as  a  legal  adviser  takes  part  in  a 
fraudulent  transaction,  or  becomes  engaged  in  a  conspiracy 
he  is  no  longer  a  lawyer  but  a  particeps  criminis ;  and  no 
Court  can  permit  it  to  be  said  that  the  countenancing  of  a 
fraud  or  crime  or  conspiracy  can  form  part  of  the  professional 
occupation  of  a  legal  adviser.  Thus,  if  by  his  conduct  the 
attorney  becomes  party  to  any  nefarious  transaction,  no 
knowledge  or  information  he  may  have  obtained  from  his 
client  will  be  privileged.^  In  Re  Cutts^  Mr.  Justice  Blackburn 
said : — 

''Those    things   which    an   attorney   hears,  or   his   client,  or   in 
consequence  of  his  employment  by  his  client,  he  is  forbidden  to  disclose, 

^  Voet,  22,  j,  6;  Van  Leeuwen's      115  and  116.  Taylor's  Law  of  Evidence, 
Cen.  For.,  II.,  I.,  21.  5th  £d..  Vol.  i,  p.  807,  pars.  834-860. 

'  Stephen's  Law  of  Evidence,  Arts.  '  16  L.  T.,  715. 
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and  any  betrayal  of  his  confidence  would  be  visited  by  the  Court  as  gross 
misconduct  .  .  .  ." 

Mr.  Justice  Lush  said  :— 

"The  Court  has  interfered  where  the  solicitor  has  betrayed  his 
client's  secrecy,  because  the  client  is  entitled  to  have  these  secrets  kept, 
and  the  attorney  is  not  permitted  by  the  Court  to  disclose  them.  Yet 
this  only  applies  where  the  secrets  disclosed  have  come  to  the  attorney's 
knowledge  in  virtue  of  his  relation  of  attorney." 

Mr.  Justice  Blackburn  said : — 

"The  Court  will  exercise  its  summary  jurisdiction  where  in  any 
matter  an  attorney  has  committed  some  crime,  not  necessarily  an 
indictable  crime,  but  still  of  such  a  character  as  to  render  him  unfit  to 
continue  an  attorney  at  all." 

It  would  be  no  excuse  for  an  attorney  to  say  that  he  did 
not  act  in  his  capacity  as  attorney,  or  as  legal  adviser,  or  in 
any  capacity  whatever,  in  order  to  escape  liability  at  the  suit 
of  the  client,  or  punishment  at  the  instance  of  a  complainant 
or  of  the  Court.  The  fact  of  his  having  done  a  wrong  is 
sufficient,  for  the  ends  of  justice,  to  render  him  as  liable  and 
punishable  as  if  he  were  formally  acting  as  an  attorney.  The 
only  difference  is  that  when  he  is  employed  in  a  matter  wholly 
unconnected  with  his  professional  character,  the  Court  will 
not,  except  in  extreme  cases,  act  against  him  in  a  summary 
manner ;  but  where  the  employment  is  so  connected  with  his 
professional  character  as  to  afford  a  presumption  that  his 
character  as  attorney  formed  the  ground  of  his  employment 
by  the  client,  then  the  Court  will  exercise  this  summary 
jurisdiction  over  him.^ 

This  disciplinary  power  over  legal  practitioners  exercised 
by  the  Courts  from  the  earliest  Roman  period,  and  the  dis- 
cretionary power  of  punishments  accompanying  it  have,  in 
course  of  time,  developed  into  the  power  of  summary  juris- 
diction and  summary  punishments  not  only  in  all  matters 
affecting  professional  misconduct,  but,  in  this  century,  in  all 
matters  also  which  may  affect  an  attorney  as  an  officer  of  the 
Court.  So  that  it  has  frequently  happened  that  when  the 
Court  could  not  punish  an  attorney  for  a  wrong  done  in  his 

»  Taylor  on  Evidence,  5th  Ed„  Vol.  I„  §  835,  n.  z. 
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professional  capacity,  they  have  punished  him  for  that  wrong 
as  an  officer  of  the  Court.  But  we  must  keep  in  view  the 
distinction  between  the  summary  power  of  the  Court  with 
respect  to  a  wrong  done  as  an  attorney,  or  to  conduct 
unworthy  of  an  officer  of  the  Court,  and  the  rights  of  the 
client  for  his  remedy.  The  Court's  power  is  apart  from  the 
client's  remedy.  The  Court's  jurisdiction  is  summarily  to 
punish,  in  its  discretion,  a  wrong  or  a  disgraceful  act  done  by 
the  attorney  as  an  officer  of  the  Court;  and  even  though  he 
may  not  be  liable  or  punishable  by  the  Court  in  his  capacity 
as  an  attorney,  or  as  an  officer  of  the  Court,  he  may  yet  be 
liable  to  be  sued  by  his  client  under  the  general  term  of 
agency,  or  by  the  rules  of  mandate,  either  as  negotiarum 
gestor,  or  by  a  mandate  express  or  implied.^ 

I  have  stated  that  only  in  extreme  cases  will  the  Court 
exercise  its  summary  and  discretionary  powers  over  an 
attorney  for  a  wrong  done  wholly  outside  of  and  unconnected 
with  his  professional  capacity.  The  Court's  jurisdiction  is 
therefore  not  limited  to  charges  of  unprofessional  conduct  or 
to  criminal  actions,  but  it  considers  everything  which  may 
make  a  solicitor  unfit  to  continue  an  officer  of  the  Court.^ 
Thus  in  the  case  of  Weare  ^  it  is  reported  that  Lord  Mansfield 
said  of  another  case : — 

"It  is  not  by  way  of  punishment  that  the  Court  can  in  such  cases  " 
(stealing  a  guinea)  '^exercise  their  discretion  whether  a  man  whom 
they  have  formerly  admitted  is  a  proper  person  to  be  continued  on  the 
Roll  or  not—  and  we  think  he  is  not  a  fit  person  to  be  an  attorney." 

So  in  the  same  case  it  is  reported  that  Lord  EUenborough 
remarked  in  another  case  (where  a  person  threatened  to 
proceed  against  another  in  order  to  extort  money) : 

"  The  defendant  was  a  very  improper  person  to  remain  as  an  attorney 
on  the  Roll  of  the  Court." 

So  again  in  Stephens  vs.  Hill^  Lord  Abinger  said  : — 

"  Now  an  attorney,  who  has  been  guilty  of  cheating  his  client  or  the 
opposite  party  in  such  a  manner  as  to  render  him  indictable,  is  unfit  to 
be  allowed  to  remain  on  the  Roll,  or  to  practice  in  any  Court." 

»  Cod.,  2, 13,  5-12 ;  Dig.,  3,  3,  5-I4,  »  69  L.  T.,  522. 

and  43.  *  6Jur.,  585, 

'  White  on  Solicitors,  p.  68. 
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In  the  case  oi  Hill^  Chief  Justice  Cockbum  said : — 

*'  When  an  attorney  does  an  act  which  involves  dishonesty,  it  is  for 
the  interest  of  suitors  that  the  Court  should  interfere  to  prevent  a  man 
guilty  of  such  misconduct"  (embezzlement,  though  no  prosecution 
followed)  "  from  acting  as  an  attorney  of  the  Court.'' 

In  the  case  of  Weare,  quoted  above,  he  was  struck  off  the 
Rolls  because  he  had  knowingly  let  his  houses  and  allowed 
them  to  be  used  by  his  tenants  as  brothels.  This  offence  had 
no  relation  to  his  character  as  solicitor.  Lord  Esher,  M.R., 
said : — 

"All  these  cases  seem  to  show  that  it  is  not  necessary  that  the 
offence  ....  should  be  committed  in  the  character  of  an  attorney. 
The  question  is  whether  it  is  such  an  offence  as  makes  it  unfit  that  he 
should  remain  a  member  of  this  strictly  honourable  profession." 

Lord  Justice  Lopes  in  the  same  case  said  : — 

"It  appears  to  me  that  to  hold  that  the  jurisdiction  of  the  Court  to 
strike  off  the  Roll  extends  only  to  professional  misconduct  and  neglect  of 
duty  as  a  solicitor,  would  be  placing  too  narrow  a  limit  on  that  most 
salutary  disciplinary  power  that  the  Court  exercises  over  its  officers.  To 
my  mind  the  question  which  the  Court  in  cases  like  this  ought  always  to 
put  to  itself  is  this  r^ — Is  the  Court,  having  regard  to  the  circumstances 
brought  before  it,  any  longer  justified  in  holding  out  the  solicitor  in  question 
as  a  fit  and  proper  person  to  be  entrusted  with  the  important  duties  and 
grave  responsibilities  which  belong  to  a  solicitor? — Now  it  is  beyond 
doubt  that  the  jurisdiction  of  the  Court  extends  not  only  to  cases  where 
the  misconduct  is  connected  with  the  profession  of  the  solicitor,  but  also 
to  cases  where  the  conduct  has  been  such  as  to  make  it  clear  to  the 
Court  that  that  person  ought  no  longer  to  be  held  out  as  a  fit  and 
proper  person  to  exercise  the  important  functions  with  which  the  Court 
entrusts  him." 

For  any  wrong  the  client  may  have  suffered  through  the 
neglect  or  other  blamable  conduct  on  the  part  of  his  attorney 
he  has  his  remedy  against  him  for  damages.  This  relief  he 
has  whether  the  conduct  of  the  attorney  amounts  to  unpro- 
fessional conduct  or  not.  Thus  by  the  Placaat  of  the  7th  JunCi 
1658,*  it  is  provided  that — 

"  If  any  person  has  been  injured  by  the  neglect,  delay,  or  misconduct 
(wandevoiren)  of  any  attorney,  the  attorney  would  be  liable  to  him  for 
any  damages  sustained,  irrespective  of  any  penalty  or  judgment  the  Court 
might  impose." 

^  18  L.  T.,  564.  «  Vol.  II.,  p.  1102,  i  37. 
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So  also  by  the  Flacaat  of  the  I3th  October,  1663/  it  is  provided 
that— 

*' Apart  from  any  punishment  by  the  Court,  such  as  suspension  from 
practice,  a  suitor  has  an  action  for  the  damages  and  the  injury  sustained 
by  him,  by  reason  of  the  mistake  made  by  the  attorney.'' 

Again  by  the  Order  V.D.  Hooge  Raade,  by  Placaat  of  the 
7th  January,  1658,  Art.46,  by  the  Prov.  Orde  of  the  21st  October, 
1669,  and  of  the  H.  Raade  of  ist  May,  168 1,  it  is  provided  that 
*'  a  client  who  may  have  suffered  through  the  neglect,  delay, 
or  misconduct  of  his  advocate  or  attorney  has  an  action 
against  him."  If  a  case  has  been  neglected  or  delayed  by  the 
attorney  through  inattention  and  improper  management  of  it, 
the  client  has  an  action  against  him  ;  and  if  by  the  fraud  or 
neglect  of  his  attorney  the  principal  has  been  defeated  in  the 
instituted  cause,  or  sustained  other  damage  which  might  have 
been  avoided  by  the  more  exact  diligence  of  the  attorney,  the 
latter  is  to  be  condemned  to  repair  the  whole  loss.^ 

An  attorney  is  not  entitled  to  any  costs  when,  through 
his  negligence,  the  services  rendered  by  him  have  become 
wholly  useless  to  the  client ;  for  instance,  in  proceedings 
which  fail  for  want  of  proper  precautions  on  his  part,  or  which, 
though  at  first  advantageous  to  his  client,  are  afterwards 
rendered  abortive  by  his  own  neglect.  Neither  is  he  entitled 
to  any  remuneration  when  the  work  is  not  only  useless  but 
prejudicial  to  the  client ;  nor  can  he  recover  from  his  client 
any  unnecessary  expenses  unless  incurred  by  the  client's 
order.  Again,  when  the  action  has  been  commenced  in  a 
wrong  form,  and  when  he  might  reasonably  be  presumed  to 
have  known  better,  he  should  not  claim  any  remuneration  for 
his  services  ;  nor  when  he  has  proceeded  without  any  authority, 
or  in  the  name  of  a  client  who  is  dead,  as  death  cancels  a 
power  to  sue  or  defend.®  But  the  degree  of  negligence,  or 
want  of  prudence,  or  useless  work,  must  depend  upon  the 
nature  of  each  case.  Moreover,  when  he  has  improperly 
advised,  commenced,  conducted,  or  defended  any  action  for 

*  Vol.  2,  p.  3053.  •  Hardey  vs.  Fompart,  I  M.,  400 ; 

'  Memla,  4,  iS,  z,  3 ;  Vroman,  3,  Bayity  vs.   Bttckland,    i    Exch.,    i ; 

4,  9;  Gail,   f,  45;  Neostadius,  851  JIoskiHsv%.P/uHp^i6L.}.,^9Cl.B,; 

Chnstinseus,    ^    13,    Dec.    107-lzo;  Gas  Company  ^s.  Armstrongs  izC}[i»T>*t. 

Voct^  3,  3,  17.  310, 
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an  insolvent  estate,  or  incurred  any  unnecessary  expense 
therein,  he  is  liable  to  pay  the  costs  of  such  action.^ 

An  attorney  is  however  bound  to  use  reasonable  care  and 
skill  in  managing  the  business  of  his  client.  He  cannot  shirk 
his  responsibility  in  matters  peculiarly  applicable  to  his  branch 
of  the  profession  by  showing  merely  that  he  acted  under  the 
advice  of  counsel.'    The  late  Dr.  Warren,  Q.C.,  says  ' : — 


II 


The  circumstance  of  an  attorney  having  acted  upon  the  advice  of 
experienced  counsel  will  go  far  to  exempt  him  from  the  imputation  of 
gross  negligence,  but  the  client  is  not  without  redress  if  the  attorney's 
own  presumed  knowledge  ought  to  have  been  sufficient." 

And  so  also  the  late  Chief  Justice  Tindall,  in  giving  judgment 
in  the  case  of  Godefroy  vs.  Dalton  *  gave  the  following  exposi- 
tion of  the  nature  of  the  attorney's  liability  for  negligence : — 

'*  It  would  be  extremely  difficult  to  define  the  exact  limit  by  which  the 
skill  and  diligence  which  an  attorney  undertakes  to  furnish  in  the  conduct 
of  a  cause  is  bounded,  or  to  trace  precisely  the  dividing  line  between  that 
reasonable  skill  and  diligence  which  appear  to  sati^  his  undertaking, 
and  that  crassa  negligentia  or  lata  culpa  mentioned  in  some  of  the  cases 
for  which  he  is  undoubtedly  responsible.  The  cases,  however,  which 
have  been  cited  and  commented  upon  at  the  Bar,  appear  to  establish  in 
general  that  he  is  liable  for  the  consequences  of  ignorance  or  non-observ- 
ance of  the  rules  of  practice  of  his  Court,  for  want  of  care  in  the  prepara- 
tion of  the  cause  for  trial  or  of  attendance  there  with  his  witnesses,  and 
for  the  mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is  usually 
and  ordinarily  allotted  to  his  department  of  the  profession :  whilst,  on 
the  other  hand,  he  is  not  answerable  for  error  in  judgment  upon  points  of 
new  occurrence,  or  of  nice  and  doubtful  construction,  or  of  such  as  are 
usually  entrusted  to  men  of  the  higher  branch  of  the  profession  of  the  law. 
We  lay  no  stress  upon  the  fact  that  the  attorney  has  consulted  his  counsel 
as  to  the  sufficiency  of  the  evidence,  because  we  think  his  liability  must 
depend  upon  the  nature  and  description  of  the  mistake  or  want  of  skill 
which  has  been  shown,  and  he  cannot  shift  from  himself  such  responsi- 
bility by  consulting  another  when  the  law  would  presume  him  to  have  the 
knowledge  himself.** 

Lord  Mansfield,  in  Pitt  vs.  Yalden^  says : — 

"  That  part  of  the  profession,  which  is  carried  on  by  attorneys,  is  liberal 
and  reputable,  as  well  as  useful  to  the  public,  when  they  conduct  them- 

'  S  58>  Insol.  Ord.  No.  6  of  1S43.  *  6  Bing.,  ^i,  reported  at  p.  181  of 

*  Andrews  vs.  Hawley,  26  L.  J.  Ex.,  Warren's  Duties  of  Attorneys. 

333.  *  4  Burrows,  2061,  quoted  at  page 

'  Law  Studies,  p.  922.  1S4  of  Warren's  Duties  of  Attorneys, 
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selves  with  honour  *and  integrity ;  and  they  ought  to  be  protected  when 
they  act  to  the  best  of  their  skill  and  knowledge.  But  every  man  is  liable 
to  error  ;  and  I  should  be  very  sorry  that  it  should  be  taken  for  granted 
that  an  attorney  is  answerable  for  iviry  error  or  mistake,  to  be  punished 
for  it  by  being  charged  with  the  debt,  which  he  was  employed  to  recover 
for  his  client,  from  the  person  who  stands  indebted  to  him.  A  counsel 
may  make  a  mistake  as  well  as  an  attorney.  Yet  no  one  will  say  that  a 
counsel,  who  has  been  mistaken,  shall  be  charged  with  the  debt  The 
counsel  indeed  is  honorary  in  his  advice  and  does  not  demand  a  fee. 
The  attorney  may  demand  a  compensation.  But  neither  of  them  ought 
to  be  charged  with  the  debt,  for  a  mistake.  Not  only  counsel  but  Judges 
may  differ  or  doubt  or  take  time  to  consider.  Therefore  an  attorney 
ought  not  to  be  liable  in  cases  of  reasonable  doubt." 

Warren  *  says  (when  discussing  the  tacit  contract  of  an 
attorney  with  the  public  on  his  entering  his  profession) : — 

"  The  law  declares  that  you  have  pledged  yourself  io  exercise  reasonable 
skill  and  diligence,  to  exhibit  perfect  integrity,  and  a  breach  of  this 
contract  may  occasion  you  most  bitter  mortification,  exposure,  censure 
by  the  Judges  in  open  Court  before  keen  rivals,  and  the  necessity  of 
making  ruinous  reparation  to  your  client" 

Lord  Campbell^  in  a  case  before  the  House  of  Lords,^ 
says : — 

"  In  an  action  such  as  this  by  a  client  against  the  professional  adviser, 
to  recover  damages  arising  from  the  misconduct  of  the  professional 
adviser — I  think  the  law  must  be  the  same  in  all  countries  where  law  has 
been  considered  as  a  science.  The  professional  adviser  has  never  been 
supposed  to  guarantee  the  soundness  of  his  advice.  .  .  .  Though  an 
action  may  be  maintained  against  the  attorney.  ...  it  is  only  if  he  has 
been  guilty  of  gross  negligence,  because  it  would  be  monstrous  to  say 
that  he  is  responsible  for  even  falling  into  what  must  be  considered  a 
mistake.  You  can  only  expect  from  him  that  he  will  be  honest  and 
diligent;  and  if  there  is  no  fault  to  be  found  either  with  his  inte^ty  or 
diligence,  that  is  all  for  which  he  is  answerable.  It  would  be  utterly 
impossible  that  you  could  ever  have  a  class  of  men  who  would  give  a 
guarantee  binding  themselves,  in  giving  legal  advice  and  conducting  suits 
at  law,  to  be  always  in  the  right.** 

The  last  important  English  decision  on  the  subject  is  by 
the  late  Lord  Coleridge,  CJ.,  in  the  case  ol Marks  vs.  Rae^: — 

"It**  (he  says)  ''was  an  action  charging  a  solicitor,  who  since  the 
commencement  of  the  action  had  died,  with  negligence  in  connection 
with  certain  legal  transactions  for  the  conduct  of  which  the  plaintiff  had 
retained  him  (the  defendant)  in  his  professional  capacity.    There  was  no 

*  Duties  of  Attorneys,  pp.  12,  13.  '  L.  T.  Joum.  of  2lst  November, 

'  Storey  on  Agency,  p.  21.  1885,  p.  48. 

3  c 
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doubt  that  any  special  professional  man  or  expert,  such  for  instance  as  a 
doctor,  a  lawyer,  or  an  engineer,  undertook  with  those  who  employed 
him  to  discharge  whatever  duties  he  had  been  specially  retained  for  with 
all  the  competent  care,  skill  and  diligence  that  could  be  reasonably 
expected  of  him  under  the  circumstances  of  each  particular  case.  This 
was  all  he  was  bound  to  do,  and  although  the  result  was  failure,  no  action 
for  negligence  would  lie  against  him.  That  such  an  action  should  lie  he 
must  have  been  guilty  of  some  gross  breach  of  duty.  This  principle  was 
so  clearly  laid  down  by  Lords  Brougham,  Campbell,  and  Lyndhurst,  than 
whom  no  more  able  judges  ever  graced  the  Bench,  that  he  would  read  to 
the  jury  what  they  had  said  on  the  point  in  Purvis  vs.  Landell}  Lord 
Brougham,  in  his  judgment  therein,  having  explained  the  nature  of  the 
plaintiffs  claim  in  that  action,  continued  :  '  It  is  the  very  essence  of  this 
kind  of  action  that  it  depends,  not  upon  his  having  received,  if  I  may  so 
express  it  in  conmion  parlance,  bad  law  from  the  solicitor,  nor  upon  the 
solicitor  or  attorney  having  taken  upon  himself  to  advise  him,  and 
having-  given  erroneous  advice,  advice  which  the  result  proved  to  be 
wrong,  and  in  consequence  of  which  error  the  parties  suing  under  that 
mistake  were  deprived  and  disappointed  of  receiving  a  benefit.  But  it  is 
of  the  very  essence  of  this  action  that  there  should  be  a  negligence  of  a 
crass  description,  which  we  call  crassa  negligentia;  that  there  should  be 
gross  negligence ;  that  the  man  who  has  undertaken  to  perform  the 
duties  of  an  attorney,  or  of  a  surgeon,  or  an  apothecary  (as  the  case  may 
be),  should  have  undertaken  to  discharge  a  duty  professionally  for  which 
he  was  very  ill  qualified,  or,  if  not  ill  qualified  to  discharge  it,  which  he 
had  so  negligently  discharged  as  to  damnify  his  employer,  or  deprive  him 
of  the  benefit  which  he  had  a  right  to  expect  from  the  service.'  That  is 
the  very  ground  Lord  Mansfield  has  laid  down  in  that  case  to  which  my 
noble  and  learned  friend  on  the  Woolsack  has  referred  a  little  while  ago, 
and  which  is  also  referred  to  in  the  printed  papers.  It  was  still  more 
expressly  laid  down  by  Lord  Ellenborough  in  the  case  of  Blaikie  vs. 
ChandUss^  because  there  Lord  Ellenborough  uses  the  expression  :  '  An 
attorney  is  only  liable  for  crassa  negligentia.  Therefore  the  record  must 
bring  before  the  Court  a  case  of  that  kind  either  by  stating  such  facts  as 
no  man  who  reads  it  will  not  at  once  perceive,  although  without  its  being 
alleged  in  terms,  to  be  crassa  negligentia — something  so  clear  that; no 
man  can  doubt  of  it ;  or,  if  that  should  not  be  the  case,  then  he  must  use 
the  very  averment  that  it  was  crassa  negligentia,  .  .  .'  Lord  Lyndhurst 
in  his  turn  had  also  said  in  that  case  :  '  When  such  an  action  is  brought 
against  a  solicitor,  he  is  liable  merely  in  cases  where  he  has  shown  a 
want  of  reasonable  skill,  or  where  he  has  been  guilty  of  gross  negUgence, 
or  a  case  of  breach  of  duty.' " 

In  the  case  of  Van  der  Spuy  vs.  P— —  ^  the  Chief  Justice 

said : — 

''  I  do  not  dispute  the  doctrine  that  an  attorney  is  liable  for  negligence 
and  want  of  skilL   Every  attorney  is  supposed  to  be  reasonably  proficient 

'  12  Clark  and  Finn.)  97.  *  3  Camp.,  17.  *  B.  for  1875,  p,  133. 
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in  his  calling,  and  if  he  does  not  bestow  sufficient  care  and  attention  in 
the  conduct  of  business  entrusted  to  him,  he  is  liable,  and  when  this  is 
proved  the  Court  will  give  damages  against  him." 

In  the  case   of   the  Orphan   Chamber  vs.   T ^  our 

Supreme  Court  held  that  the  claim  against  an  attorney  for 
damages  for  misconduct  should  be  by  action  and  not  by 
motion. 

But  in  all  matters  against  an  attorney  for  misconduct  or 
unprofessional  conduct  the  proceeding  is  by  notice  of  motion 
to  show  cause  why  he  should  not  be  struck  off  the  Roll  of 
Attorneys,  stating  the  grounds  for  and  supporting  this 
motion  by  an  affidavit  of  the  facts.  As  a  rule  this  notice 
and  affidavit  must  be  served  personally  on  the  attorney,  but 
when  this  cannot  be  done  the  Court  may  direct  substituted 
service,  or  publication  in  any  other  manner.  Tljus  in 
England  service  was  ordered  at  the  defendant's  last  known 
place  of  residence.^    In  this  case  Chief  Justice  Erskine  said  : — 

*'The  notice  of  this  description  to  be  served  either  personally  on  the 
party  or  at  his  known  place  of  business.  But  as  it  is  sworn  that  he  has 
no  place  of  residence  in  this  country,  you  may  take  a  rule  for  substituted 
service  of  the  order  nisi  at  his  last  known  place  of  residence.'' 

So  in  this  Colony,  where  it  was  known  that  the  attorney 
had  absconded  and  could  not  be  personally  served,  the  Court 
ordered  publication  in  one  of  the  English  papers  in  Cape 
Town,^ 

The  discretion  of  the  Court  as  to  striking  off  the  Rolls 
for  ever,  or  suspension  for  a  time  or  sine  die^  or  any  other 
lesser  punishment,  is  absolute.  Thus  for  contempt  of  Court 
in  England  the  attorney  was  struck  off  the  Rolls  altogether.* 
An  attorney  was  struck  off  the  Rolls  for  having  unduly 
influenced  or  tampered  with  the  witnesses.^  In  this  case 
Lord  Abinger  said : — 

"  I  cannot  conceive  how  any  attorney  .  .  .  can  be  justified  in  using  any 
influence,  directly  or  indirectly,  for  the  purpose  of  preventing  a  witness 
who  has  been  subpoenaed  by  an  adversary  from  coming  forward  to  give 
evidence," 

^  I  M.,  452.  Memt,  infra,  ^  and  n  Tottml/y,  3  Dowl., 

'  Iff  Mark,  4  Deftn  and  Chitty,  23.        40 ;  re  Grant,  Ibid,  320 ;  re  Burgin^ 

*  Incorporated     Law    Society     vs.      i  Dowl.  (N.S.),  292. 

^ ^f  5  C.  T.,  448,  and  6  C.  T.,  85.  *  Stephens  ts.  nUi,  i  Dowl.  (N.S.), 

*  He  A,,  36  L.  T.,  113;  see  also  ^^     ^>  and6  Jvr.,  585. 

3  C  2 
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An  attorney  was  struck  off  the  Rolls  for  packing  a  jury.* 
An  attorney  was  suspended  for  ten  years  for  allowing  a  client 
to  put  a  false  date  in  an  affidavit'  And  another  attorney 
was  punished  with  a  fine  of  £  lOO  and  suspended  for 
three  years  for  making  a  false  affidavit  of  increase  in  the 
taxation  of  his  bill  of  costs.^  In  this  case  Baron  Bramwell 
said : — 

"  Because  in  the  affidavit  he  stated  that  witnesses  had  been  subpoenaed  in 
each  action  and  conduct  money  had  been  paid  to  each  of  the  witnesses, 
whereas  in  truth  in  one  action  only  had  they  been  subpoenaed  and  in  only 
one  had  conduct  money  been  given.  For  the  mistake  or  error,  or  wrong 
in  the  affidavit  ^  (the  accused^  having  offered  the  excuse  that  he  did  not 
know  it  was  true)  ''the  result  is  that  the  Court  adjudges  you  to  be  guilty 
of  the  contempt  in  attempting  to  impose  on  us  .  .  .  and  for  that  contempt 
we  fine  you  ;£ioo.  For  your  malpractice  .  .  .  the  Court  sentences  you 
to  be  suspended  from  practice  for  three  years." 

And  though  an  attorney  might  have  been  indicted  for  an 
offence,  but  was  not,  the  Court  could  still  have  struck  him  off 
the  Rolls ;  ^  as  also  in  a  case  where  an  attorney  was  found 
not  guilty  by  the  jury.* 

So  also  with  us  the  Court  has  exercised  similar  powers  of 
discretion.  In  the  case  of  M.  (for  not  paying  over  to  the 
clients  debts  collected  by  him)  he  was  struck  off  the  Roll.* 
In  the  case  of  A.  (for  theft)  he  was  first  suspended  for  twelve 
months,^  then  after  that  re-admitted,  and  on  a  second  offence 
of  theft  was  struck  off  the  Rolls  entirely .•  In  C's  case  (for 
theft  and  fraud,  though  acquitted  by  the  jury)  the  Court 
suspended  him  (in  1877),  and  ordered  that  he  Was  not  to 
apply  for  re-admission  until  after  the  lapse  of  three  years  ;  • 
and  when  thereafter  (1882  or  1883)  he  applied  for  re- 
admission,  the  Court  refused  the  application,  and  he  has  not 
applied  since.    In  this  case  the.  Chief  Justice  said  : — 

"  It  is  quite  clear  an  attorney  may  be  struck  oiT  the  Roll  for  misconduct 
which  does  not  amount  to  a  crime ; " 

>  Hanson's  cue,  Moor,  882,  and  I  *  Re  C,  infra. 

Brownt.,  44.  •  5  C.  T.,  48S,  and  6  C.  T.,  85. 


»  Re  Gray,  20  L.  T.,  730.    .  '  1887,  not  reported. 

*  /ieAfant,sL.T.,2S4'  •  3C.  T.,  294. 

*  Sfi^Aeni  vs.  ITi//,  6  Jur.,  585.  •  B.  for  1877,  p.  122. 
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And  Denyssen,  J.,  said  : — 

''  An  attorney  is  an  officer  of  the  Court,  and  the  Court  must  protect  the 
public,  not  only  when  an  attorney  commits  a  crime,  but  when  he  is  guilty 
of  improper  conduct." 

In  the  case  of  W.  (for  theft)  he  was  suspended  with  an 
injunction  not  to  apply  for  re-admission  within  three  years ;  ^ 
after  the  lapse  of  this  time  he  applied  for  re-admission,  and 
was  re-admitted  {1898).  B.  (for  culpable  insolvency)  was 
suspended  on  the  same  terms.^  P.  for  what  amounts  to 
champerty  suspended  on  same  terms.^  M.  (for  theft) 
suspended  on  the  same  terms.*  P.  (for  not  paying  over 
client's  money)  suspended  for  two  years  •  was  thereafter  re- 
admitted.* L.  (for  theft  of  ^^4)  suspended  on  same  terms  for 
six  months.*  M.® ;  S.*  ordered  to  pay  costs  only.  G.,  though 
successful,  got  no  costs.**  V.  for  high  treason  struck  off  the 
Rolls  in  1900.  B.  for  the  same  offence  in  1901  also  struck  off; 
and  V.  d.  H.  in  1901  for  fraudulent  insolvency  also  struck  off." 

But  after  an  attorney  has  been  struck  off  the  Court  has 
jurisdiction  to  re-enrol  him,  because  the  striking  off  is 
regarded  as  not  necessarily  permanent,  but  merely  as  a 
suspension,  leaving  the  Court  the  discretion  to  re-admit  him 
or  not  In  order,  however,  to  be  re-admitted,  after  being 
struck  off,  he  must  make  out  a  very  strong  case  to  induce 
the  Court  to  grant  the  application.  This  depends  upon  all 
the  favourable  circumstances  the  applicant  can  bring  before 
the  Court  as  justifying  his  re-enrolment  It  is  thus  purely 
discretionary  with  the  Court,  who  will  take  into  consideration 
the  length  of  time  that  has  elapsed  since  he  was  struck  off 
the  Roll ;  the  reparation  he  has  made  for  his  offence ;  his 
subsequent  conduct  and  behaviour ;  and  the  nature  of  his 
employment  subsequently ;  all  of  which  must  be  satisfactorily 
proved."    In  the  case  of  re  a  Solicitor,  in  some  reports  put  as 

»  4  C.  T.,  397.  •  January,  1884. 

'  5  C.  T.,  372.  *  June,   1884,  neither  of  which  is 

'  In  Feb.,  1885,  not  reported,   but  reported, 

particularly  mentioned  in  East  London  ^*  6  C.  T.,  8. 

Municipality  ts.  Halberd,  3  J.,  140.  "  None  of  these  three  is  reported. 

*  6  C.  T.,  7.  "  White  on  Solicitors,  pp.  41-43  and 

*  In  July,  1886,  not  reported*  67,  and  the  references ;  and  re  Rex  vs. 

*  In  1888,  not  reported,  Qreeriwood,  i  W.  Bl.,  2zz, 

^  7  c.  T.,  la. 
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re  WeareJ^  Lord  Esher,  M.R.,  said  in  the  Court  of  Appeal  in 

England : — 

"  He  is  struck  off  the  Roll,  but,  if  after  an  honourable  career  of  such  length 
as  to  convince  the  Court  that  there  has  been  a  perfect  and  actual  repent- 
ance, and  that  he  is  no  longer  guilty  of  anything  disgraceful,  and  that  his 
conduct  is  honourable,  the  Court,  upon  such  evidence,  will  have  the  right 
and  the  power  to  restore  him  to  the  profession.  His  case  is  not  hopeless, 
therefore,  and  at  present  he  must  be  struck  off  the  Roll." 

An  advocate,  as  well  as  an  attorney,  who  has  been  either 
struck  off  the  Roll  or  suspended,  for  however  short  a  period 
or  for  whatever  trivial  offence,  has  the  right  of  appeal  to  a 
higher  Court,  and  even  to  the  Privy  Council  Should  the 
lower  Court  refuse  an  appeal,  the  Privy  Council  can  always 
entertain  it' 

An  attorney  may  at  his  own  instance  petition  to  have  his 
name  struck  off  the  Roll.  But  he.  must  give  the  Court  some 
good  reason  for  it,  as  otherwise  his  object  may  be  to  avoid  an 
enquiry  which  would  subject  him  to  the  summary  power  of 
the  Court  if  his  name  were  still  on  the  Roll.  In  England 
there  are  many  instances  of  such  application  to  the  Court, 
some  of  which  have  been  granted,  others  refused,  according 
to  the  circumstances  of  each  case.  In  support  of  his  petition 
he  must  make  an  affidavit  to  the  effect  that  there  are  no 
proceedings  pending  against  him  to  have  his  name  taken  off 
the  Rolls,  and  that  he  expects  none.^  So  in  the  case  of  de 
Jongh  *  the  Chief  Justice  said : — 

'*  The  application  (to  be  struck  off  the  Roll)  will  be  granted  subject  to 
another  affidavit  to  the  effect  that  there  is  no  complaint  pending  against 
him  as  an  attorney  or  notary." 

In  this  Colony  we  have  had  only  one  application,  as  far 
as  I  know,  from  an  attorney  to  be  struck  off  the  Rolls,  and 
one  from  a  notary.  The  former  case  is  that  of  Mr.  de  Jongh,' 
who  petitioned  the  Court  to  have  his  name  taken  off  the  Roll 
of  Attorneys,  to  enable  him  to  enter  at  the  Inner  Temple,  as 

^  69  L.  T.,  522.  of  the  Privy  Council,  pp.  1-40. 

«  Rt  Harwieky  49  L.  T.,  5S4;   r^f  »  Ri  Gray,  9  DowL,  336,  and  re 

Moncton,   1    Moo.    P.    C.    C,   455;  A  fwnpfm4mSy  i^oitd  vol  Ex  parte  Stokes, 

Emerson  vs.  The  Judges  of  Newfound-^  i  Chit.  Rep.,  556-559. 

land,  8  Moo.  P.  C.  C,  157.     See  «  6  C.  T.,  85. 

Dowris  vs.  ArrindeU,  3  Moo.  P.  C.  C,  '  Supra. 
414.    See  also  McPherson's  Practice 
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required  by  the  rules,  and  qualify  as  a  barrister.  In  the  case 
of  the  Notary  W.^  he  petitioned  to  have  his  name  taken  off 
the  Roll  of  Notaries,  but  as  during  the  hearing  of  the  motion 
it  came  to  the  knowledge  of  the  Court  that  he  had  been 
convicted  of  embezzlement  and  sentenced  to  twelve  months' 
hard  labour,  the  Court  refused  his  petition,  and  ordered  a 
rule  nisi  to  be  served  on  him  to  show  cause  why  he  should 
not  be  struck  off  the  Roll  for  the  criminal  offence.  He  was 
thereafter  struck  off  by  reason  of  the  conviction. 

In  the  case  of  Mr.  Longden,^  whose  name  was  on  the  Roll 
both  as  advocate  and  as  attorney,  he  petitioned  the  Supreme 
Court  to  have  it  declared  that  notwithstanding  the  fact  of  his 
being  an  advocate  he  was  not  disqualified  from  practising  as 
an  attorney  at  a  place  where  he  did  not  intend  to  practise 
as  an  advocate ;  or,  if  not  granted,  to  have  his  name  taken 

«  

off  the  Roll  of  Advocates.  The  Court  decided  that  his 
enrolment  as  an  advocate  tacitly  cancelled  the  enrolment  as 
an  attorney,  and,  as  his  application  was  bond  fide,  his  name 
was  removed  from  the  Roll  of  Advocates  and  restored  on 
the  Roll  of  Attorneys. 

One  of  the  obligations  of  an  attorney  I  have  reserved  for 
the  last,  and  with  it  I  shall  close  this  Chapter.  It  is  this  ;  his 
duty  to  instruct  his  articled  clerks.  I  have  not  been  able  to 
find  any  decision  upon  the  question  of  an  attorney's  duty  in 
this  respect.  But  it  is  so  obvious  as  scarcely  to  admit  of 
argument  Common  sense  and  justice  demand  it  Usually 
it  is  provided  for  in  the  Articles  of  Clerkship,  under  the 
words  '^  Shall  instruct  or  cause  to  be  taught  and  instructed  in 
the  profession  of  an  attorney,  &c'*  The  149th  Rule  of  Court 
says  the  clerk  "  shall  have  been  during  the  whole  of  such 
time  (/.^.  five  years,  now  three)  instructed  in  the  knowledge 
and  practice  of  the  law  by  such  barrister  or  attorney,  &c." 
The  150th,  151st  and  152nd  Rules  also  refer  to  ''instruction." 
As  at  the  time  these  Rules  were  published  (1828  and  1829) 
there  was  no  examination  of  any  kind  but  service  only  was 
required,  it  is  evident  that  the  "  instruction  "  referred  only  to 
the  law  and  practice  of  usual  occurrence  in  an  attorney's 
ofHce.     But    even    with    the   introduction    of  the   various 

>  In  1869,  not  reported.  *  7  C.  T.,  398. 
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examinations  in  recent  years,  mentioned  in  the  previous 
Chapter,  the  question  has  not  yet  been  judicially  decided 
either  in  England  or  here  to  what  extent  the  principal  is 
bound  to  instruct  his  pupil.  But,  though  I  have  found  no 
decision  on  the  point,  I  have  come  across  the  views  of  two 
eminent  writers  in  favour  of  it.  The  one  an  excellent  Roman** 
Dutch  law  authority,  Kersteman ;  the  other  an  English 
authority,  Warren,  Q.C.  Kersteman,  in  his  ^'Academic  der 
Jonge  Practicyns,"  Chap.  7,  says : — 

"  The  attorney  must  give  the  necessary  instructions  to  his  clerk,  that  he 
may  acquire  a  knowledge  of,  and  become  well  acquainted  with,  the 
principles  and  practice  of  his  profession." 

While  Warren,  in  his  "Moral,  Social  and  Professional 
Duties  of  Attorneys,"  p.  214,  says  : — 

"  You  (the  attorney)  are  charged  with  the  duty  of  teaching  him  (the 
pupil)  a  profession,  and  you  must  not  shrink  from  the  task.  If  you  have 
not  sufficient  business  in  your  office  to  occupy  his  attention  fiiUy,  you 
should  seek  to  compensate  for  the  deficiency  by  oral  instruction,  by 
personally  directing  his  studies,  and  from  time  to  time  ascertaining  his 
progress." 

It  follows  that  if  the  principal  cannot  instruct  his  articled 
clerks  owing  to  want  of  work,  he  should  do  the  next  best 
thing,  viz. :  give  them  imaginary  cases  to  deal  with ;  and  if 
he  is  so  fully  occupied  as  to  have  no  time  to  attend  to  them, 
he  should  employ  others  to  do  so,  himself  supervising  the 
work  at  reasonable  intervals,  as  he  cannot  wholly  divest 
himself  of  this  necessary  obligation.  For  just  as  he  can  call 
upon  them  to  fulfil  their  part  of  the  contract,  so  can  they 
require  him  to  fulfil  his :  each,  of  course,  within  reason.  The 
requisite  degree  of  personal  superintendence  on  the  part  of 
the  principal  must  vary  with  the  circumstances  of  each  case.^ 

»  See  also  re  Duncan,  10  L.  T.,  337 ;  re  Smiih,  33  L.  J.  Q.  B.,  191 ;  re  MUli, 
5B.  &S.,  341* 
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Notice  to  be  struck  off  the  Rolls. 

In  the  Supreme  Court,  etc.. 

Between 

The  Incorporated  Law  Society 

Applicant, 
and  A. 

Respondent. 

Sir, — Take  notice  that  application  will  be  made  to  this  Honourable 
Court  by  motion  on  behalf  of  the  above  applicant  on  the  •  .  .  .  day  of 
.  •  •  .  1902,  at  10  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  Counsel 
can  be  heard,  at  which  time  you  will  be  required  to  shew  cause,  if  any, 
why  yoiu*  name  shall  not  be  struck  off  the  Rolls  of  Attorneys  and  Notaries 
of  this  Honourable  Court,  by  reason  of  your  professional  misconduct 
{here  state  the  cause  complained  of,  as  for  instance)  in  that  you  were  on 
the .  .  .  •  day  of ...  .  tried  at ...  •  Court  for  the  crime  of  High  Treason, 
found  guilty  thereof  and  sentenced  to  ...  .  years'  imprisonment  with 
hard  labour. 

And  to  shew  cause  further  why  you  shall  not  hand  up  to  and  place  in 
the  custody  of  the  Registrar  of  this  Court  your  appointments  as  Attorney 
and  Notary ;  and  to  shew  cause  also  why  you  shall  not  be  ordered  to  pay 
the  costs  of  this  application. 

Dated  at  C T this  .  .  •  •  day  of ...  .  1902. 


Applicant's  Attorney, 
To  A. 

of 

The  above  Respondent. 


Affidavit  in  support  of  foregoing  motion. 

(Heading.) 

I,  B of  •  .  •  .  make  oath  and  say — 

1.  That  A ,  the  above  Respondent,  is  an  Attorney  and  Notary  of 

this  Honourable  Court. 

2.  That  at  the  Criminal  Sessions  of  the  Circuit  Court  of ...  •  held 
on  the  ....  day  of ...  .  the  said  A.  was  on  the  Indictment  annexed 
hereto  found  guilty  by  the  Jury  and  sentenced  by  the  presiding  Judge  to 
imprisonment  with  hard  labour  for  a  period  of ...  .  years,  as  appears 
from  certified  copy  sentence  at  the  foot  of  the  said  Indictment 

Sworn  at,  etc. 


Notice  of  suspension. 

Sir, — ^Take  notice  that,  etc.,  {as  above)  why  you  shall  not  be 
suspended  from  practice  as  an  Attorney  and  Notary  of  this  Honourable 
Court  for  $qch  period  as  to  this  Honourable  Court  shall  seem  reasonable 
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and  just,  by  reason  of  your  professional  misconduct  in  that'you  {here  state 
the  cause  of  complaint,  for  instance)  having  on  the  .  .  •  •  day  of .  •  •  • 

received  from  A. .  .  •  .  of .  .  .  .  the  sum  oi£  •  .  •  .,  on  behalf  of  B 

of .  .  .  .,  you  have  without  sufficient  reason  or  lawftil  cause  failed  to  pay 
over  to  the  said  B the  said  sum. 

(Note. — If  the  money  should  already  have  been  paid  to  B. .  •  .  •  but 
after  an  unreasonable  lapse  of  time  from  its  receipt  and  demand  made  for 

it,  then  put  after  the  words  ''  on  behalf  of  B "  the  following  :  '^  you 

have  kept  it  for  an  unreasonable  period,  used  it  for  your  own  purposes, 
and  though  you  have  been  requested  to  make  payment  thereof  to  B.  •  •  •  • 
you  have  failed  to  do  so  until  the  .  •  •  .  day  of .  •  •  .'0 

And  to  shew  cause  further,  etc.    {Conclude  as  in  preceding  notice^ 

{Affidavit  in  support  by  B.  or  his  Agent,) 
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CHAPTER  XLIV. 


COSTS  Ajn:>  tazatiozt  of  costs. 


ORIGIN  OF  COSTS. 

The  rules  of  the  Roman  and  of  the  Roman-Dutch  laws  as  to 
Costs  are  contained  in  the  maxims — 

''  Improbus  litigator  et  damnum  et  impensas  litis  inferre  adversaria  sua 
cogatur  " ; 

and 

**  Vicittm  in  lite  etiam  in  impensas  et  damna  condemnandum  nisi  justam 

causam  litigandi  habuerit^  ^ 

These  maxims  are  further  illustrated  by  more  modem 
practitioners,  e,g.^  Vroman  in  his  de  Poro  competentiy  by 
Middellant,  4,  2 ;  and  Merula  in  his  Manier  van  Procedereh^ 
4,  37,  2,  n.  15,  and  4,  38,  i,  n.  14. 

From  ancient  times,  therefore,  the  rule  has  been  that  the 
^^  losing  party  pays  the  costs  of  the  action,**  though  in  more 
modem  days,  as  mentioned  by  the  two  last  named  authors, 
while  this  rule  has  been  followed,  a  certain  ^'  discretion  "  has 
been  allowed  to  the  Court  or  Judge. 

Formerly,  by  the  common  law  of  England,  the  "costs 
followed  the  event,"  while  the  practice  of  the  Court  of  Chancery 
was  that  costs  were  in  the  discretion  of  the  Court  But  by 
the  Judicature  Act  of  1875  *  it  is  declared  that  "costs  of  and 
incident  to  all  proceedings  in  the  High  Court  shall  be  in  the 
discretion  of  the  Court" 

1  Vinnit,  4,  16 ;  Gaill,  i,  Obs.  152,      Vol.  I.,  19,  n.  i. 
n.  I,  and  151,  n.  21 ;  ChristtDseus,         '  Order  55,  Rule  1. 
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By  this  it  is,  of  course,  not  meant  that  the  Judges  shall 
exercise  arbitrary  discretion,  but  that  their  discretion  shall  be 
a  judidal  one,  governed  by  certain  principles  laid  down  by 
former  Courts  in  their  decisions,  and  adopted  by  successive 
Judges  on  account  of  their  soundness. 

The  decisions  given  in  England  on  "costs"  are  very 
numerous ;  and  as  they  contain  fuller  illustrations  of  the 
practical  operation  of  the  rule  of  the  Roman  and  Roman- 
Dutch  laws  than  are  to  be  found  in  the  few  reported  cases  in 
Holland,  I  shall  follow  the  former,  taking  note  of  such  cases 
on  the  same  subject  as  have  been  decided  in  this  Colony.  It 
will  be  seen,  from  references  hereafter  given,  that  there  is  now 
no  difference  between  the  practice  of  the  English,  the  Dutch, 
and  our  Courts  aS  to  costs,  and  that  while  the  rule  is  that 
costs  are  "  discretionary,**  yet  in  practice  the  ancient  rule  that 
^'ike  successful  party  is  to  be  entitled  to  his  costs*'  is  still 
followed,  unless  where  the  circumstances  of  the  case  are  so 
exceptional,  or  the  parties  have  conducted  themselves  in 
such  a  manner,  as  to  justify  a  departure  from  it. 

A  resident  magistrate  has  also  such  judicial  discretion, 
and  the  higher  Courts  will  only  interfere  when  he  has  not 
exercised  that  discretion  at  all,  or  has  proceeded  on 
erroneous  grounds.^ 

Of  the  principles,  rules,  and  exceptions  to  rules,  upon 
which  costs  are  awarded,  as  far  as  they  are  applicable  to  this 
Colony,  and  more  immediately  concern  practitioners,  it  is 
proposed  to  give  practical  illustrations  by  reference  to 
standard  authors  and  to  English  and  Colonial  decisions. 


GENERAL  RULES  AS  TO  COSTS. 

The  most  generally  recc^ised  rules  are  as  follows  : — 
(i.)  The  party  succeeding  is  entitled  to  such  costs  relating 
to  the  matter  in  which  he  succeeds  as  have  been  necessarily 
incurred;  in  other  words,  he  who  is  in  the  wrong  shall, 

^  MaUny  vs.  ConradUs  Executor^  6  Smidt ;  Korsien  ts.  Van  Noor^ien  ; 
C.  T.,  205.  See  also,  infra^  the  fol-  Adams  vs.  Sparks;  and  Van  ffeardcn 
lowing   cases :   idaaerhamir  ts.  De     ts.  Moss^  ii  C.  T.,  79, 
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unless  the  Court  shall  see  some  good  reason  to  decide  other- 
wise, bear  the  costs  of  the  action.^ 

(2.)  The  party  who  has  unnecessarily  occasioned  expense 
to  his  adversary  shall  re-imburse  him  such  needless  costs ; 
for  example,  if  a  party  is  wrongly  sued,  he  is  entitled  to  his 
costs  of  opposition  ;  also  when  a  party  by  his  default  or  delay 
occasions  expense,  he  is  bound  to  make  this  good  to  his 
adversary.* 

(3.)  Any  party  seeking  indulgence  shall  pay  to  his 
opponent  the  costs  incurred  in  consequence  of  the  application 
for  such  indulgence  ;  for  instance,  the  costs  of  amending  his 
summons,  or  of  his  pleadings,  or  of  obtaining  a  postpone- 
ment of  the  trial,  and  the  costs  incurred  thereby  and  by 
reason  of  such  postponement.  His  opponent  is  entitled  also 
to  his  costs  of  opposition,  though  the  Court  may  grant  the 
indulgence  applied  for.^ 

(4.)  The  costs  of  a  proceeding  in  which  neither  party 
succeeds  shall  not  be  paid  by  either  party  to  the  other ;  for 
instance,  when  the  Court  is  equally  divided,  and  no  judgment 
come  to,  or  where  the  jury  cannot  agree.* 

(5.)  And,  upon  the  same  principle,  where  both  parties  are 
in  error  as  to  their  respective  rights,  and  the  one  gains  as 
much  by  the  judgment  as  the  other,  then  no  costs  are 
awarded,  but  each  party  must  pay  his  own ; '  also  in  the 
case  of  Lasker  vs.  Crapper^  the  Supreme  Court  held  that, 
inasmuch  as  both  parties  had  asked  what  they  were  not 
entitled  to,  each  should  pay  his  own  costs;  and  also  in  the 
case  of  Bain  vs.  Cathcart^  where  both  parties  were  entirely 
in  the  wrong,  each  had  to  pay  his  own  costs. 

(6.)  If  the  Court  before  which  a  case  is  heard  or  argued 
says  nothing  about  costs,  or  gives  the  order  generally  "  no 

■ 

costs  to  either  party l^  or,  after  giving  judgment,  says,  "  there 
will  be  no  order  as  to  costs,**  then,  of  course,  each  party  has  to 
pay  his  own  costs.    ' 

'  Re  Hammersmipt  19  L.  J.,   357,  Dansay  vs.  Richardson^  3  £.  &  B.,  722. 

Ex.;  Foster  ts.  Smithy  18  C.  B.,  156.  *  Oesman  vs.  Ismaei,  decided  in  the 

•  Boggyt,  Scott,  19  JL  J.,  362,  Q.  B.  Supreme    Court,    April,    1666,  •  not 
»  Dumn  vs,  Loftus,  8  C.   B.,   76.  reported. 

See  "Costs  of  the  Day."  •  Decided   nth  January,  1866,  not 

*  Wailvs,  London  and  South  Western      reported. 

Railway  Compat^^  ii  Exch.,  696,  and         '  Decided  July,  1882,  not  reported. 
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(7.)  The  rule,  however,  that  the  costs  of  the  cause  go  to 
the  party  ultimately  successful,  admits  of  exception  where  the 
hardship  of  the  particular  case  is  such  that  it  would  manifestly 
be  unreasonable  and  unjust  to  include  it  within  the  general 
rule ;  ^  and  our  Supreme  Court  decided  in  1876  in  the  case 
of  Matthews  vs.  Rosenthal^  that,  although  the  plaintiif  wholly 
failed  to  prove  her  case,  which  was  one  for  damages  for 
unskilful  medical  treatment,  the  defendant  should  pay  his 
own  costs,  because  there  was  some  evidence  before  it  that  he 
was  a  quack,  and  had  imposed  upon  the  plaintiff  his  pre- 
tended skill  in  aural  surgery,  which  induced  her  to  be 
operated  on  by  him. 

In  the  case  of  Sadler  vs.  Evans?  Lord  Mansfield 
said  that — 

"  every  general  rule  must  imply  an  exception  of  particular  cases  under 
such  circumstances  as  clearly  distinguish  them  from  being  within  the 
reason  and  principle  of  the  general  rule.'' 


MISCELLANEOUS   REMARKS    ON  COSTS  IN 

GENERAL. 

In  Holland  several  Placaaten  were  passed  at  various 
periods  regulating  the  fees  of  advocates  and  attorneys 
according  as  the  price  of  provisions  and  the  necessaries  of 
life  increased  from  time  to  time,  ^  van  de  groote  verduringe  des 
tijdsy  Thus  we  find  in  the  Placaat  of  20th  January,  1659,* 
the  fee  of  an  advocate  for  drawing  the  pleadings  in  a  case 
increased  to  thirty-six  stivers,  equal  to  about  is.  6d.  of  the 
present  day ;  and  the  fee  of  an  attorney  for  writing  a  letter 
of  demand  increased  to  six  stivers,  equal  to  our  3^. 

At  the  present  day  it  is,  of  course,  different ;  but  the  fees 
in  England  for  professional  services  have  always  been,  and 
still  are,  more  liberal  than  in  Holland ;  thus  we  find  as  far 
back  as  the  reign  of  Henry  VIII.,  that  "  a  fee  of  6r.  8^  was 
paid  to  Mr.  Spelman,  S'jeant,  for  his  counsell  in  makyng  my 
answer  in  ye  Duchy  Ch&m  " ;  and  the  same  Serjeant  received 
a  fee  of  3x.  4//.  for  "his  counsell  in  putting  in  of  the  answer." 

^  Barker  vs.  Birch^  I  D.  &  L.,  816.  *  4  Bun.,  1987. 

■  Not  rq^orted.  *  G.  P.  B.,  Vol.  3,  p.  677. 
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Fees  of  3^.  4d.  were  in  like  manner  given  "  for  counsell "  to 
Mr.  Knightley  and  Mr.  White;  and  in  1534  Mr.  Yelverton 
was  remunerated  *'  for  his  counsell  "  with  the  unusually  liberal 
honorarium  of  20J.* 

The  question  has  often  been  asked  why  attorneys'  fees 
are  fixed  at  the  odd  sums  of  3^.  4^.,  6s.  id.,  and  13^.  4^/. 
This  custom  is  derived  from  England,  and  the  reason  of  it  is, 
that  this  was  the  ancient  Saxon  mode  of  reckoning  of  marks 
(13 J.  4^/.),  nobles  {6s.  8d.),  and  deminobles  (3^.  4//.).  The  sums 
payable  for  fines  and  official  services  were  formerly  so 
reckoned. 

In  Shakespeare's  time,  3^*.  4^/.,  or  a  deminoble,  seems  to 
have  been  the  ordinary  fee  of  an  attorney.  Thus,  in  the 
dialogue  in  "  All's  Well  that  Ends  Well "  between  the  countess 
and  clown,  we  have  (Act  II.,  Scene  2) — 

"  Countess  : — Will  your  answer  serve  fit  to  all  questions  ? 

"  Clown  ; — As  fit  as  ten  groats  is  for  the  hands  of  an  attorney." 

A  groat  is  an  old  English  coin,  first  coined  in  the  time  of 
Edward  III.,  of  the  value  of  4^/. 

A  guinea  is  a  common  fee  among  barristers.  A  guinea 
was  a  gold  coin,  so  denominated  because  the  gold,  of  which 
the  first  specimens  were  struck  in  the  time  of  Charles  IL, 
was  brought  from  the  cosist  of  Guinea.  It  issUecf  at  one 
time  from  the  ducal  mint  of  Bordeaux  by  the  authority  of  the 
Plantagenet  Sovereigns  of  Guienne,  and  was  by  the  same 
authority  made  current  among  their  English  subjects  ;  it  was 
afterwards  also  struck  and  current  in  Britain.  The  value  of 
the  guinea  varied  greatly  at  different  periods,  but  afterwards 
it  was  worth  21s,  On  the  introduction  of  the  sovereign,  first 
coined  in  18 17,  the  old  guinea  coinage  was  gradually  super- 
seded ;  but  the  sum  of  2is.  British  money  is  still  called  a 
guinea,  and  the  fees  of  barristers  (and  nowadays  also  of 
many  other  professional  persons)  are  still  so  reckoned.* 

"In  the  1 6th  century,"  says  Jeaffreson,  at  p.  213  of  his 
work  already  quoted,  "  it  was,  and  for  several  generations  had 
been,  customary  for  clients  to  provide  food   and  drink  for 

"  ^  See    Jeaffreson's    "Book    about         '  See     Encyclopaedia     Britannica, 
Lawyers,"  VoL  L,  and  ed.,  pp.  215      articles  "Guinea" and  "Coinage" 
and  2x6. 
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their  counsel."  Mr.  Foss  gives  his  readers  the  following  liSt 
of  items,  taken  from  a  bill  of  costs,  made  in  the  reign  of 
Edward  IV. : — 

"  For  a  breakfast  at  Westminster  spent  on  our  counsel,  £o  is.  6d. 
To  another  time  for  boat-hire  in  and  out,  and  a  breakfast  for  2  days, 
£0  IS.  ed."* 

And  again,  at  p.  217,  he  says  : — 

"  The  archives  of  Lyme  Regis  show  that  under  Elizabeth  the  usage  was 

maintained  of  supplying  counsel  with  delicacies  for  the  table,  and  also 

of  providing  them  with  means  of  locomotion.    Here  are  some  items  in 

an  old  record  of  disbursements  made  by  the  Corporation  of  Lyme 

Regis  : — 

;£    s.    d. 

Paid  for  wine  carried  with  us  to  Mr.  Poulett      .         ,036 

Wine  and  sugar  given  to  Mr.  Poulett         .         •         .034 

Horse  on  hire,  and  for  a  sergeant  to  ride  to  Mr. 

Walrond,  of  Bovey,  and  for  a  loaf  of  sugar,  and 

for  conserves  given  there  to  Mr.  PofTel         •         .110 

Wine  and  sugar  given  to  Judge  Anderson  .         .         .034 

A  bottle  and  sugar  given  to  Mr.  Gibbs  (a  lawyer}." 

This  old  custom,  it  is  almost  needless  to  add,  is  no  longer 
in  use. 

An  important  provision  in  the  Placaat  above-mentioned 
IS  Section  53,  of  which  the  following  is  a  translation  : — 

''The  advocates  and  attorneys  shall  not  enter  into  any  agreement 
with  the  parties  as  to  the  remuneration  (salaris)  to  be  given  to  them  at 
the  termination  of  the  suit,  whether  in  case  of  success  or  otherwise."  ^ 

But  by  our  Magistrate's  Court  Act,*  it  is  specially  provided 
that  practitioners  in  that  Court  may,  by  agreement  with  their 
clients,  charge  them  any  sum  over  and  above  the  fees  allowed 
by  the  tariff. 

A  somewhat  similar  provision  to  that  contained  in  the 
above  section  of  the  Placaat  is  in  force  in  England  under  the 
terms  ** CAamfierty"  and  '* Maintenance "  "Champerty"  is 
defined  as  "  a  bargain  with  a  plaintiff  or  defendant,  ^  catnpum 
partire^  to  divide  the  land  or  other  matter  sued  for  between 
them  if  they  prevail  at  law,  whereupon  the  Champertor  is  to 
carry  on  the  party's  suit  at  his  own  expense."'    "Main- 

^  See  also  Voet,  2,  14,  18.  *  Stephen's    Blackstone,     Vol.     4, 

'  No.  20  of  1856,  §  38.  p.  317,  5th  edition. 
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tenance"  is  defined  as  ''an  unlawful  taking  in  hand  or 
upholding  of  quarrels  or  sides  to  the  disturbance  or  hindrance 
of  common  right"*  Therefore  it  has  been  decided  in 
England  that  in  a  contract  between  an  attorney  and  client 
the  attorney  shall  advance  money  for  carrying  on  a  lawsuit 
to  recover  possession  of  an  estate,  and  that  the  client  shall,  if 
the  suit  be  successful,  pay  the  attorney,  over  and  above  his 
legal  costs  and  charges,  a  sum  according  to  the  benefit  to  the 
client,  for  possession  of  the  estate,  is  void  on  the  ground  of 
Maintenance.' 

In  the  case  of  Bex  vs.  Brandy^  Lord  Chief  Justice  Hubert 
said  that — 

*'  If  an  attorney  follows  a  cause  to  be  paid  in  gross  when  it  is 
recovered,  that  is  Champerty,  but  there  seems  to  be  no  objection  at  the 
present  day  to  an  attorney  stipulating  with  his  client  (not  for  a  share  in 
the  spoil  to  be  recovered,  but)  for  a  specific  lump  sum  as  his  costs  in  lieu 
of  a  specified  bill  of  costs  or  for  an  allowance  of  so  much  per  diem." 

But  such  an  agreement  does  not  preclude  a  reference  of 
the  bill  to  taxation,  and  a  Master  in  taxing  such  a  bill  is  not 
bound  to  proceed  upon  the  basis  of  the  agreement^  In  the 
former  of  the  two  cases  just  mentioned  Chief  Justice  Tindall 
said : — 

"  That  as  it  appeared  to  have  been  a  bargain  made  for  the  benefit, 
not  of  the  client,  but  that  of  the  attorney,  I  do  not  see  how  we  can  refuse 
to  interfere  when  applied  to  for  that  purpose  (that  is,  to  have  the  bill 
taxed)." 

Since  then  the  following  cases  on  "  Champerty "  have  been 
decided: — L.R,  Ch.  D.  for  1875-76,  vol.  I.,  p.  573,  re 
Attorneys'  and  Solicitors'  Act  of  1870;  also  Coondoo  vs. 
Mookerjee,  L.R.  App.  Cas.  for  1876-77,  p.  186. 

Costs  should  always  be  claimed  in  any  summons,  or  notice 
of  motion,  or  petition  against  any  person.^ 

The  term  "/«//  costs  "  has  the  same  meaning  as  '*  ordinary 
costsl^  that  is,  costs  of  taxation  between  party  and  party.* 

>  See  I  "  Rassel  on  Crimes,"  p.  266,  *  Tanner  ts.  Lea^  4  Manning  and 

also  Coke  upon  Littleton,  368  b.  Granger's   Rep.,  617,  and  Drax  vs. 

■  EarU^s,  Hopioood^  LawJ.,  Vol.  30,  Scrout^  I  Dowl.,  69. 

C.  P.,  p.  217 ;  Sprigt  vs.  i'arter^  Tib  »  Smit  vs.   Gabitr^   2  C.  T.,  234 ; 

Law  J.,  Q.  B.,  p.  64.  McLepdy%.  Meyers,  5  C.  T.,  167. 

'  Hub.,  117.  •  yiamieson  ys.*  Treve/xan,  10  Exch., 

748. 
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If,  therefore,  you  wish  your  opponent  to  pay  also  costs 
between  '' attorney  and  clienty^  you  should  say  so.  So  also 
where  our  Supreme  Court  has  ordered  ^*  all  costs  ^*  to  be  paid 
out  of  an  estate  they  subsequently  held  this  to  include  costs 
between  attorney  and  client^ 

The  meaning  of  the  expression  ^^  costs  to  be  costs  in  the 
cause''  is,  that  the  costs  incurred  up  to  then  must  be  paid  by 
the  party  against  whom  the  Court  shall  ultimately  award  the 
costs  of  the  action. 

When  the  judgment  is  '^  absolution  from  the  instance  with 
costs,'  it  means  that  the  plaintiff  is  non-suited,  that  he  has 
failed  to  prove  his  case,  and  that  he  has  to  pay  the  costs  of 
the  action ;  he  may,  however,  begin  his  action  '^  de  novo," 
provided  he  first  pays  the  defendant's  costs  incurred. 

The  expression  -^^  exceptions  overruled  or  sustained  with 
costs "  means,  that  the  costs  incurred  on  and  in  consequence 
of  the  exceptions  being  pleaded,  must  be  paid  by  the  party 
condemned  in  the  costs,  on  the  hearing  of  the  exceptions. 
The  practice  in  the  Supreme  Court  is  first  to  argue  the 
exceptions  before  setting  down  the  case  for  trial,  though 
there  is  nothing  to  prevent  an  attorney  (as  is  frequently  done) 
from  at  the  same  time  setting  down  the  case  for  trial  for  a 
day  subsequent  to  the  one  fixed  for  the  argument  on  the 
exceptions;  but  the  party  doing  so  does  it  at  the  risk  of 
having  to  pay  the  costs  of  the  notice  of  trial,  and  the  costs 
incurred  in  consequence  thereof,  if  the  exceptions  go  against 
him.  It  depends,  however,  upon  the  nature  of  the  exceptions 
pleaded  whether,  in  case  they  are  overruled  or  sustained, 
either  party  must  begin  ^^denovo''  If  the  exception  is  as  to 
ih^judicio  standi  of  either  party,  then  the  unsuccessful  party 
must  begin  ''de  novo" ;  where  it  is  not  necessary  to  b^n 
afresh,  then  the  notice  of  trial  remains  good.  If  a  party  sets 
down  a  case  for  trial,  subpoenas  his  witnesses,  prepares  for 
trial  before  the  exceptions  are  disposed  of,  and  the  exceptions 
are  sustained  by  the  Court,  which  necessitates  his  beginning 
''  de  novo,"  he  is  liable  to  pay  not  only  his  own  costs  incurred 
thereby,  but  also  the  costs  of  his  opponent  incurred  in 
consequence  of  the  notice  of  trial. 

»  V^n  As  Vs.  Ndmnd  A^/,  S  C.  T.,  129. 
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What  is  the  practice  of  Circuit  is  still  an  open  question. 
In  the  case  of  Campher  vs.  Raubenkeimer,  heard  before  Mr. 
Justice  Denyssen  at  the  Circuit  Court  of  Mossel  Bay,  in 
March,  1^77^  certain  exceptions  were  pleaded,  and  the  parties 
on  both  sides  prepared  for  trial  and  had  their  witnesses  in 
attendance.  On  the  case  being  called,  the  exceptions  were 
argued  and  sustained  by  the  judge,  whose  order  was, 
^'exceptions  sustained  with  costs'*  This  stopped  the  further 
hearing  of  the  case,  which  had  to  be  begun  "  de  novo^  and 
nothing  further  was  done  until  the  bill  of  costs  had  to  be 
taxed  some  time  after,  when  the  question  arose  whether 
the  order  as  to  costs  meant  literally  only  costs  incurred  on 
the  exceptions,  as  is  the  practice  in  the  Supreme  Court  or 
costs  of  the  whole  suit,  considering  the  nature  of  the  Circuit 
work?  In  May  following  a  motion  to  the  Supreme  Court 
was  made,  which  was  virtually  asking  for  a  modification,  or 
interpretation,  of  the  order  so  as  to  include  the  costs  in 
preparing  for  the  trial.  This  was  opposed,  on  the  ground, 
among  others,  that  it  took  the  nature  of  an  appeal,  the  time 
for  which  had  elapsed.  The  point  in  dispute  was  therefore 
not  decided ;  but  during  the  discussion  of  the  motion  Mr. 
Justice  Denyssen  said  that — 

''  as  the  case  had  not  been  gone  into,  he  was  not  in  a  position  to  decide 
the  question  of  the  costs  of  the  action," 

while  the  Chief  Justice  said  that : — 

"if  he  were  sitting  as  the  Circuit  Judge  and  had  given  a  similar  order,  he 
would  have  meant  by  it  the  costs  also  in  preparing  for  trial,  considering 
that  the  parties  could  not  anticipate  what  the  decision  of  the  Court  might 
be  as  to  the  exceptions,  and  as  a  precaution  they  were  therefore  obliged 
to  be  prepared  for  the  trial  so  as  to  proceed  with  the  case  before  the  same 
Judge  of  the  same  Circuit  Town,  immediately  after  the  exceptions  had 
been  disposed  of." 

Sometimes  a  defendant  is  liable  to  the  payment  of 
"  doubk  costs'*  If,  for  instance,  a  defendant "  mala  fide  "  denies 
his  signature,  or  without  a  reasonable  cause  avers  that  the 
signature  to  the  docunient  sued  upon  is  not  his,  then  by  the 
Roman  law  he  is  liable  to  a  penalty  of  double  the  amount 
sued  for,  and  by  the  Roman-Dutch  law  to  arbitrary  punish- 

3  D  2 
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ment^  But  in  the  case  of  Denys  vs.  Danid?  the  Supreme 
Court  subjected  the  defendant  to  a  penalty  of  double  the  costs, 
and  the  Court  has  since  then  in  all  cases  of  ''  mala  fide " 
denial  of  signature  imposed  a  like  penalty  on  the  defendant 

By  the  82nd  section  of  the  Insolvent  Ordinance,  debtors 
are  liable  to  the  payment  of  ''  double  costs,'*  for  the  benefit  of 
the  estate,  if  they  do  not  pay  their  debts  to  the  estate  after 
reasonable  notice.  But  it  is  to  be  observed  that,  while  in 
this  instance  the  costs  are  for  the  benefit  of  the  estate  only, 
in  the  case  oi  ^^  mala  fide''  denial  of  signature,  the  plaintiffs 
counsel  and  attorney  pocket  their  double  fees ;  and  in  both 
cases  it  means  only  double  the  plaintiffs  costs,  not  those  of 
the  defendant.  But  if  it  is  intended  under  the  section  of  the 
Ordinance  to  ask  for  double  costs,  this  should  be  prayed  for 
either  in  the  summons  or  in  the  plaintiffs  declaration.^ 

In  an  action  for  divorce  the  Court  has  also  discretion  to 
order  whether  the  offending  spouse  shall  pay  all,  or  only  his 
or  her  own  costs,  and  that  is  so  whether  the  parties  are 
married  in  or  out  of  community  of  property.*  Thus,  for 
instance,  in  the  case  of  Truter  vs.  Truter^  where  the  parties 
were  married  out  of  community  of  property,  and  had  separate 
estates,  the  defendant  was  condemned  to  pay  all  costs. 
In  the  cases  of  Le  Roux  vs.  Le  Roux  •  and  De  Villiers  vs. 
Ve  Villiers^  where  the  parties  were  all  married  in  community 
of  property,  the  respective  defendants  were  ordered  to  pay 
the  costs.  Sometimes  the  Court  orders  the  costs  of  both 
parties  to  come  out  of  the  joint  estate  if  the  parties  have  been 
married  in  community  of  property. 

An  adulterer,  if  found  guilty,  is,  in  the  discretion  of  the 
Court,  liable  for  the  costs  in  addition  to  the  action  for 
damages.® 

In  the  case  of  Bell  vs.  Stewart^  the  Court  gave  judgment 
against  the    defendant    for    j^500  damages  and  costs    for 

>  Mcrula,  IV.,  37,  a,  $ ;  Wassenaar,  •  1  M.,  255 ;  Hablutzdv^.  Habluizd^ 

I.,  6,  14.  Ibid,   276,  and  Lea  vs.  Leo^  decided 

*  M.,  i»  44-  February,  1876,  not  reported. 

*  Biccardi  Trustee  vs.    Visagie,   12  '  Decided    6th    June,     1878,    not 
S.  C,  413.  reported. 

*  Re  Stopforth  vs.  Stofforth,  I  M.,  *  See  Chapter  ^^IHoarce:' 

273,  and  Wylde  vs.  Wylae,  Ibid,  269.  *  Decided  in  the  Supreme  Court  on 

*  Decided  in  1876,  not  reported.  the  8th  January,  1850,  not  reported. 
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adultery  committed  with  the  plaintiffs  wife.  And  in  a  like 
case,  that  of  Hansen  vs.  Ringham}^  like  the  Supreme  Court 
gave  ;^ioo  damages  and  costs  :  and  in  the  case  of  Biccard  vs. 
Fryer  the  Court  gave  ;^5o  damages  with  costs.' 

However  strange  it  may  appear,  yet  it  is  nevertheless 
true  that  the  husband  who  sues  his  wife  for  divorce,  or  when 
he  is  sued  by  her  for  a  divorce,  may  be  compelled  to  con- 
tribute a  certain  sum  of  money  to  enable  her  to  bring,  or 
defend,  her  action  ;  and  that  pending  the  action,  he  has  also 
to  pay  her  a  certain  sum  of  money  for  alimentation  according 
to  her  station  in  life ; '  but  the  Court  may  grant  only  a  small 
portion  of  the  costs,  or  maintenance  asked  for,  and  will  be 
guided  in  this  matter  according  to  the  circumstances  of  each 
case.  See  also  B.  for  1869,  p.  68,  Bloem  v&  Bloeniy  where  the 
Cpurt  granted  ;£'lo  towards  costs,  but  refused  application  for 
alimony ;  and  in  the  case  of  Flannagan  vs.  Flannagan^  the 
E.  D.  Court  ordered  the  defendant  to  pay  £(iO  to  his  wife  to 
enable  her  to  institute  an  action  against  him  for  separation 
a  mensa  et  thoro}  In  the  case  of  Eaton  vs.  Eaton  ^  the  £.  D. 
Court  ordered  ;^30  to  be  paid  towards  costs ;  and  in  Stage 
vs.  Stage^  £2$  was  ordered  by  the  Supreme  Court  to  be  paid 
towards  costs. 

But  when  the  wife  has  a  separate  estate  of  her  own, 
exempt  from  the  marital  power,  and  can  bring  or  defend  the 
action,  and  maintain  herself  ** pendente  lite**  independently  of 
any  assistance  from  her  husband,  then  the  Court  can,  in  its 
discretion,  refuse  or  allow  her  application  for  contribution. 

If  a  plaintiff  is  not  domiciled  in  the  Colony,  he  can  be 
compelled  by  the  defendant  to  give  security  for  costs  before 
proceeding  with  the  case,^  unless  he  has  sufficient  immovable 
property  not  mortgaged,  or,  if  mortgaged,  of  such  value 
as  would  after  deducting  the  mortgage  suffice  to  pay  the 
probable  costs  of  the  action.®    A  resident  magistrate  has  also 

'  Decided     December,    1881,    not  *  2  J.,  229. 

reported.  '  JVitham  vs.  Vienadlcs,  I  M.,  p.  291 ; 

'  See  Chapter  "Divorce,**  DunHve  vs.  Harrington  and  Gadmy^ 

'  Hoi.  Con.,    Vol.   5,   Con.    145 ;  Ibid,   292 ;   Hyan  vs.   Alfrakams^  B. 

Wassenaar,    Vol.    i,    p.    22,    §   48 ;  for  1873,  P*  93- 

Merula,  4,  37,  2,  x6,  and  4,  X05,  3,  *  Zumsdenys,  The  Kaffrarian  Bank^ 
note  6. 

*  B.  for  1880,  p.  42. 


3  Jm   3^»    Taylor  and  Symons  vs. 
Schmke,  i  C.  T.,   14;  and  EllerUm 


'  5  £.  D.  C,  236.  Syndicate  vs.  Hutchings^  3  C.  T.,  124. 
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the  jurisdiction  to  require  security  to  be  given  by  zperegrinus 
in  an  action  pending  in  his  Court/  and  this  demand  for 
security  for  costs  should  be  made  by  the  defendant  and  given 
by  the  plaintiff  before  litis  ccntestatio}  Our  Supreme  Court 
has  interpreted  the  term  litis  contestatio  to  mean  the  close  of 
the  pleadings,^  and  it  should  also  be  made  promptly  after  the 
defendant  knows  the  plaintiff  is  not  domiciled  here.  But  if  a 
person  is  domiciled  in  the  Colony,  though  he  is  an  unre- 
habilitated  insolvent,  it  does  not  entitle  his  opponent  to 
demand  security  for  costs.*  This  application  for  security  may 
be  made  either  to  the  plaintiff  or  to  his  attorney.  But  the 
plaintiff  cannot,  on  the  other  hand,  demand  security  for  costs 
from  the  defendant  as  long  as  he  is  not  suspectus  defuga^  and 
the  latter  is  exonerated  from  finding  security,  though  he  is 
not  domiciled  in  the  Colony.®  Unless,  indeed,  the  non- 
resident defendant  makes  a  claim  in  reconvention,  in  which 
case  he  is  obliged  to  give  security  to  perform  the  judgment  of 
the  Court :  •  or  an  insolvent  guardian  sues,  on  behalf  of  his 
ward,  without  the  leave  of  the  Court  being  first  obtained,  in 
which  case  he  must  give  security  for  costs : '  or  a  person  is 
allowed  to  sue  in  formd  pauperis  in  the  Court  below,  in 
which  case  he  must  give  security  for  the  costs  of  appeal,  if 
he  wishes  to  appeal.®  But  where  no  execution  has  followed 
on  a  judgment  of  a  Court  below,  and  no  application  has  been 
made  in  the  Court  below  for  security  for  the  costs  of  appeal, 
the  Appeal  Court  will  not  order  such  security  to  be  given.* 
But  in  any  case,  whether  domiciled  in  the  Colony  or  not, 
either  plaintiff  or  defendant  can  be  arrested  at  the  suit  of  the 
other,  if  either  of  them  attempts  to  leave  the  Colony  after  the 
summons  is  issued,  without  giving  satisfactory  security  to 
abide  by  the  result  of  the  action.^*    But  such  an  arrest  can 


*  Gordon  vs.  Berliner^  6  C.  T.,  325  ; 
Ibid,  13  S.  C,  298. 

'  Merula,  4,  41,  L,  V.  d.  Linden, 
Jiid.|  Prac,  I.,  II.,  4,  §  4,  and 
*' Marshall  on  the  Law  of  Costs," 
p.  447. 

•  See  Meyer  vs.  Gertcke^  i  F.,  14. 

*  LangeYs,  Clatisey  3  C.  T.,  371. 

•  JBetiazeck  vs.  Bisset,  i  G.  B.,  310 ; 
Kilkenny  Railway  Company  ys,  Fidden^ 
20  L.  J.  Ex.,  141. 


•  Taylor  and  Symons  vs.  Schunke^ 
I  C.  T.,  14,  and  8  J.,  103. 

'  K  d,  Walt  vs.  Hudson  and  Moore^ 

4  J.  I  365. 

•  HUpert   vs.    CastU   Mail  Packets 

Company  J  6  J.,  26. 

•  Marais  vs.  Lan^ord,  I  C.  T.,  234. 
*•  V.   d.   Lindeirs    Supplement   to 

Voet,  2,  4,  18;  Vroman,  I.,  I.,  25, 
and  notes  thereon ;  and  Joseph  vs. 
Abrahams,  decided  23rd  July,  1864, 
not  reported. 
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only  be  made  by  an  order  of  Court,  or  of  a  judge,  who 
usually  first  grants  a  rule  nisi  calling  upon  the  party  to  find 
security.^ 

Several  plaintiffs  or  several  defendants  in  the  same  case 
are,  unless  the  Court  otherwise  orders,  jointly  and  severally 
liable  for  the  payment  of  the  costs  in  which  they  are  con- 
demned, but,  as  among  themselves,  the  taxing  officer  has  a 
right  to  settle  in  what  proportion  the  costs  are  payable  by 
each ;  for  it  may  happen  that  one  or  more  of  the  parties  to 
the  action  are  made  plaintiffs  or  defendants,  in  order  to  have 
the  record  complete  and  all  the  parties  before  the  Court,  but 
beyond  that  they  may  have  very  little,  or  no  personal,  interest 
in  the  result  of  the  action.'  But  although  they  are  ultimately 
liable  for  the  whole  of  the  costs,  where  one  or  more  of  them, 
after  excussion,  fail  to  pay,  they  are  in  the  first  instance  only 
pro  rata  liable  to  the  successful  suitor.^ 

In  certain  cases,  however,  the  parties  are  liable  to  aliquot 
costs.  For  instance,  in  the  case  of  Brink  and  others  vs. 
Chalmers  and  others^  there  were  five  respondents,  and  against 
one  of  them  the  applicants  (2)  were  successful  with  costs  but 
had  to  pay  the  costs  of  the  other  respondents.  The  applicants 
objected  to  the  Master  taxing  costs  against  them,  except 
such  as  were  necessarily  incurred  by  the  other  respondents, 
apart  from  the  defence  set  up  by  the  unsuccessful  respondent, 
which  practically,  according  to  their  contention,  would 
amount  to  their  paying  no  costs  at  all  to  the  successful 
respondents,  as  the  defence  would  in  any  case  have  been  the 
same,  and  the  unsuccessful  respondent  would  have  been  put 
to  the  same  costs.  The  Chief  Justice,  in  giving  judgment, 
said: — 

"  The  Master  should  tax  the  costs  in  such  a  manner  as  that  the  appli- 
cants in  the  original  motion  should  pay  four-fifths  of  the  costs  of  the 
respondents  ;  and  as  those  applicants  had  to  be  parties  to  the  application 
they  must  pay  the  costs  of  this  application.  If  the  Court  made  any  other 
order,  there  would  always  be  a  temptation  to  employ  attorneys  for  each 
respondent.     In  the  present  case,  all  the  respondents  had  employed  one 

*  See  Chapter  "  Arrests^^  and  Ross  •  Voet,  42^  i,  24,  and  Hammon  vs. 
▼s.  Farmer^  5  C.  T.,  13.  du  Toit  and  others,  4  J.,  360. 

*  Norman  vs.  C/imensort,  4M,  &  G.,  *  Decided  in  the  Supreme  Court  in 
243.  August,  1880,  not  reported. 
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attorney,  and  now  that  the  applicants  were  ordered  to  pay  costs  of  the 
successful  respondents,  the  unsuccessful  respondent  could  not  be  called 
upon  to  pay  all  those  costs.  The  only  way  was  to  ascertain  what  those 
costs  were,  and  take  an  aliquot  part,  and  that  part  would  be  four-fifths."  * 

There  is,  however,  no  objection  to  several  defendants  in 
the  same  action  each  employing  his  own  attorney  and  counsel, 
but  if  they  "ma/ajide*'  sever  in  their  defence,  or  do  not 
substantially  set  up  separate  defences,  or  show  good  reason 
why  they  severed,  it  is  then  in  the  discretion  of  the  Court 
either  to  award  them  their  costs  separately  in  full  or  to  allow 
only  a  portion  of  them.^ 

When  an  interlocutory  order  of  a  judge  is  made  absolute, 
the  costs  are  usually  paid  by  the  party  against  whom 
the  order  is  made,  but  if  an  order  is  only  ex  parte,  then 
the  party  applying  for  it  should  pay  the  costs.'  But  in  order 
to  claim  costs  from  one's  opponent,  in  interlocutory  pro- 
ceedings, they  should  be  asked  for  in  the  petition,  or  rule 
nisi,  or  notice  of  motion,  as  the  case  may  be,  in  approaching 
the  Court  or  a  judge.^ 

A  person  who  is  not  on  record  a  party  to  the  suit  cannot, 
as  a  rule,  be  made  to  pay  the  costs,  though  he  may  be  the 
real  party  interested  in  the  result^ 

A  surety  who  has  not  renounced  the  beneficium  ordinis 
is  not  liable  for  the  costs  of  an  unsuccessful  suit,  instituted  by 
the  creditor  against  the  principal  debtor,  of  which  no  notice 
has  been  given  to  the  surety:  for  if  the  benefit  had  been 
renounced,  the  creditor  had  the  choice  of  suing  either  the 
principal  debtor  or  the  surety  in  the  first  instance.  Notice 
should  therefore — in  all  cases  where  there  has  been  no 
renunciation  of  benefits — ^be  given  to  the  surety  that  he  will 
be  held  liable  for  costs  if  the  creditor  has  to  proceed  to  an 
*•  excussion  "  of  the  debtor.' 

The  expression  "  upon  payment  of  costs "  is  conditional 

^  Ifamman   vs.  du  ToU  and  others^      Sickens,  5  M.  &  W.,  386. 

4  J.,  360.    For  English  decisions  on  '  Nokes  vs.  Gibbon^  26  L.  J.  N.  S. 
the  same  point,  see  Redway  vs.  Webber^       Eq.,  p.  208. 

32L.  J.C.  P.,  84;  Griffiths  ys,  Jones,  *  Smit  vs.    GabUr,   2  C.  T.,  234; 

2  C.  M.  R.,  333  ;  Norman  ys.  Climate  MeLeody^,  Meyers^  5  C.  T.,  167. 

son^  4  M.  G.,  243.  '  Eva$ts  vs.  Reeves,  Q.  B.,  Vol.  IL, 

'  Gambell  vs.    Eari  of  Falmouth,  p.  334. 

5  Ad.  &  E.,  403  ;  Bartholomno  vs.  •  Hurley  vs.  Morals,  3  J.,  155. 
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only;  for  instance,  when  the  order  referring  an  attorney's 
bill  to  taxation  provided  that  "  upon  payment  of  tlie  amount 
found  to  be  due  he  should  deliver  up  all  deeds  in  his  possession 
to  his  client!*  they  were  held  to  be  words  of  condition  only,  So 
that  if  the  client  could  not  pay  he  could  not  have  back  his 
deeds.^ 

Making  a  tender  in  a  case,  or  offering  an  apology  in  a 
libel  or  slander  case,  may  weigh  with  the  Court  in  mitigation 
of  damages,  but  it  is  no  cause  for  escaping  the  costs ;  but 
where  the  Court  holds  that  the  tender  made  is  sufficient,  it 
will  order  costs  to  be  paid  only  up  to  date  of  the  tender,  and 
give  the  defendant  his  costs  against  the  plaintiff  incurred 
from  the  date  of  such  tender.*  In  the  case  of  Reid  vs.  Ewan^ 
where  the  tender  of  ;^25  made  was  considered  insufficient  by 
the  Court,  the  Chief  Justice,  after  reviewing  the  particulars  ot 
the  case  generally,  said ; — 

"  The  only  question  now  remaining  is  whether  the  £2^  tendered  was 
sufficient  compensation  under  all  the  circumstances  of  the  case.  I  think 
it  would  be  well  in  cases  of  this  kind  if  the  advisers  of  a  plaintiff  paused 
before  they  recommended  him  not  to  accept  a  tender  when  it  was  made. 
There  might  be  cases  where  the  Court  would  consider  the  amount  of  the 
tender  sufficient,  and  then  the  plaintiff  would  get  nothing.  Therefore  in 
this  case  I  think  it  was  running  a  great  risk  not  to  accept  the  tender. 
However,  the  Court  has  now  to  consider  what  they  would  have  awarded 
if  the  tender  had  not  been  made,  and  in  our.  opinion  plaintiff  should  have 
been  entitled  to  ;f  40.  This  amount  being  above  the  amount  of  the  tender, 
the  amount  of  £^  should  be  given  with  costs." 

It  will  thus  be  seen  what  a  risk  is  run  in  putting  a  client 
to  the  expense  of  a  heavy  bill  of  costs,  by  pressing  for 
excessive  or  vindictive  damages  instead  of  accepting  a 
reasonable  tender  made. 

A  person  acting,  or  suing,  or  defending,  nomine  officio^  is 
entitled  to  his  costs  if  successful,  and  is  liable  to  pay  costs  if 
unsuccessful  in  the  action  ;  and  he  may  also  be  made  to  pay 
costs,  de  bonis  propriis,  out  of  his  own  private  pocket,  when 
the  Court  cannot  exempt  him  from  unnecessary  delay, 
misconduct,  negligence,  breach-of-trust,  or  maladministration, 

*  Pugk  vs.  AWr,  6  M.  &  W.,  17  ;  May,  1877,  not  reported. 

Price  vs.    Philcoxy    7    Dowl.,    559 ;  '  Decided  in  the  Supreme  Court  in 

Crowther  vs.  Crawther,  x6  C.  B.,  177.  February,  1877,  ^ot  reported. 

'  Lottw  vs.    Van  Dyk^  decided  in 
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or  if  his  proceedings  have  been  vexatious  or  unnecessarily 
litigious. 

Thus  the  Court  now  invariably  makes  a  trustee  of  an 
insolvent  estate,  or  an  executor  of  an  estate,  pay  out  of  his 
own  pocket  the  costs  of  a  motion  against  him  to  file  an 
account  of  his  administration  ;  ^  for  if  he  finds  that  he  cannot 
administer  the  estate  within  the  six  months  allowed  by  law, 
he  should  apply  to  the  Court  for  an  extension  of  time ;  *  also 
Kotse  vs.  Kotze's  Trustees ;^  Norden  vs.  Brink.*"  In  this 
latter  case  the 

''  Court  expressed  a  very  strong  opinion  that  trustees  and  executors  should 
be  made  to  pay  costs  out  of  their  own  pockets,  no  matter  what  their 
reasons  may  be  for  not  filing  accounts  within  the  six  months,  for  it  is  the 
trustee's  or  executor's  duty  {fempestive)  to  apply  to  the  Court  for  further 
time  to  file  his  accounts." 

For  award  of  costs  against  a  trustee  de  bonis  propriisy  see 
Benjamin  vs.  Trustees  of  Benjamin,^  and  as  against  an 
executor.*  But  though  the  executor  may  be  ordered  to  pay 
costs  de  bonis  propriis^  the  attorney  whom  he  employed  and 
who  acted  bond  fide  is  not  deprived  from  recovering  his  costs 
from  the  estate.'  But  where  trustees  have  acted  bond  fide  in 
instituting  or  defending  actions,  they  cannot  be  made  to  pay 
costs  de  bonis  propriis} 

A  guardian  who  enters  into  litigation,  concerning  the 
property  of  his  ward,  without  obtaining  the  authority  of  the 
Court,  is  also  personally  liable  for  the  costs  if  unsuccessful.' 
One  of  co-executors  can  in  his  personal  capacity  sue  the  other 
for  a  refund  of  costs  the  latter  had  charged  against  the  estate 
he  was  not  entitled  to.^®  If,  however,  although  he  has  not 
obtained  the  leave  of  the  Court,  the  circumstances  shew  that 
the  leave  (if  applied  for)  would  undoubtedly  have  been 
granted,  the  Court  will   not  make  him  personally  liable.^^ 

*  Oit0  vs.  /faim^  decided  1877,  not  •  See    Quin    vs.     Pilkinpon     and 
reported.                                                     Dndm,  4  C.  T.,  436. 

'  §  108  of  Insolvent  Ordinance,  and  '  Ibid. 

§  33  of  Ord.  104.  •  Van  ITeerden  vs.  Goosen^s  Trustees^ 

'  2M.,  414.  4  J.  41. 

*  3  Ibid,  270.  •  Diileman  vs.  Benages^  l  M.,  435. 

*  Decided  in  1S80  in  the  Supreme  *•  Hodgson s%,DuPren^^Q,1.^Z^ 
Court,  not  reported.  "  De  Montmort  vs.  Board  of  Execu- 

iors^  6  J.,  118. 
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But  if  judgement  is  given  against  a  person  "  nomine  officio^^ 
with  costs,  and  costs  are  not  recovered,  the  Court  will  not,  on 
motion,  issue  execution  against  the  person  personally.^ 

The  Government  is  also  liable  to  the  payment  of  costs  if 
unsuccessful,  and  is  entitled  to  get  costs  if  successful ;  in  fact, 
in  this  respect  the  Government  is  in  no  better  or  worse 
position  than  any  private  individual.*  By  the  law  of  Holland 
this  applied  to  civil  as  well  as  to  criminal  cases.^  But  the 
practice  in  this  Colony  has  been  for  the  Crown  as  well  as 
the  accused,  in  criminal  cases,  each  to  pay  his  own  costs, 
whether  there  is  a  conviction  or  an  acquittal.  I  have  been 
unable  to  trace  when  this  practice  began,  nor  have  I  found  a 
Colonial  case  to  the  contrary.  In  the  case  of  Camell  vs.  the 
Queen^  the  Chief  Justice  said : — "  This  is  really  a  criminal 
appeal,  and  in  such  cases  it  is  not  the  practice  to  allow  costs." 
But  in  the  case  of  a  private  prosecution,  the  Court  may  adjudge 
the  prosecutor  to  pay  to  the  accused  the  whole  or  any  part  of 
his  expenses  occasioned  by  the  prosecution.* 

In  an  action  on  a  Will,  the  costs  are  frequently  ordered 
to  be  paid  out  of  the  estate  or  fund  in  litigation,  instead  of 
being  paid  by  either  litigant  party ;  this  is  generally  the  case 
when  the  language  of  a  Will  is  so  doubtful  or  ambiguous  as 
to  render  the  acting  under  it  impracticable,  without  the  posi- 
tive sanction  of  the  Court;  or,  where  there  are  numerous 
creditors,  or  legatees,  or  next-of-kin,  the  extent  of  whose 
interests  the  personal  representatives  are  unable  to  ascertain  ; 
or,  where  the  persons  immediately  interested  are  under 
disability ;  or,  where  there  are  suspicious  circumstances  under 
which  the  Will  was  executed ;  or,  where  the  testator  has 
made  a  mistake,  and  the  parties  succeed  in  setting  aside  the 
Will.  In  the  case  of  Bartlett  vs.  Wood^  the  Lord  Chancellor 
said  that — 

'^  No  costs  ought  to  be  g^ven  out  of  an  estate  except  for  those  pro- 
ceedings only  that  were  in  their  origin  directed  with  some  show  of  reason 
and  a  proper  foundation  for  the  benefit  of  the  estate,  or  which  had  in 
their  result  conduced  to  that  benefit." 

*  Wehmyer  vs.    Swemmer^    Trustee         ^  i  J.,  43. 

estate  Heynes^  B.  for  1874,  p.  46.  '  §  I9>  Ord.  40  of  1828. 

*  Re  Est.  Buissinniy  I  M.,  318.  •  30  Law  J.  Ch.,  6,  16. 
'  Gain,  Obs.,  I.,  152,  I. 
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Therefore;  where  an  heir  or  legatee  unsuccessfully  contests 
the  validity  of  a  Will,  he  should  pay  the  costs  of  the 
action  ;  ^  so  also,  where  there  has  been  unusual  delay.'  In 
the  case  of  the  Executors  of  Schonnberg  vs.  the  Executors  of  de 
Vos?  on  a  bond  dated  in  1848,  no  proof  being  tendered  of 
payment,  the  Court  gave  judgment  for  plaintiffs ;  but  owing 
to  the  lapse  of  time,  and  to  other  circumstances  rendering  the 
matter  doubtful,  they  held  that  de  Vos's  executors  were 
bound  to  come  into  Court  and  defend.  They  ordered  the 
costs,  however,  to  come  out  of  de  Vos's  estate. 

A  petitioner,  who  fails  to  obtain  the  leave  of  the  Court  to 
sue,  or  defend,  in  formd  pauperis^  either  because  he  is  found 
not  to  be  a  pauper  or  because  he  has  no  case  upon  the  merits, 
must  pay  costs  of  opposition.^  In  a  case  where  certain 
persons  were  condemned  in  costs,  none  of  them  nor  anyone 
else  could,  in  respect  of  issues  similar  to  those  raised  in  the 
former  action,  sue  the  defendant  in  formd  pauperis?  Nor 
could  a  person  who  sued  in  formd  pauperis  appeal  without 
giving  security  for  the  costs  of  appeal,  nor  appeal  in  formd 
pauperis  while  costs  he  was  condemned  to  pay  were  still  unpaid." 

A  person  summoning  or  defending  ^^  in  formd  pauperis'*  is 
not  liable  to  pay  costs  if  he  is  non-suited  or  fails  in  the 
action.  On  the  other  hand,  he  is  .entitled  to  his  costs  if 
successful.'' 

The  costs  a  party  is  condemned  to  pay  in  a  pro  Deo  case 
begin,  not  from  the  issuing  of  the  summons,  but  from  the 
petition  for  leave  to  sue,  or  defend,  in  formd  pauperis^  and 
include  all  the  costs  incurred  until  that  order  is  obtained ;  for 
they  are  treated  as  costs  in  the  cause.  So  also  the  costs 
incurred  in  obtaining  the  consent  of  the  Court  to  sue,  or 
defend,  in  cases  where  such  a  preliminary  application  to  the 
Court  is  necessary,  are  treated  as  costs  in  the  cause,  as,  for 
instance,  in  the  case  of  a  minor  who  has  no  guardian." 

*  Le  Sueur  vs.  Le  Sueur's  JEst,,  B,  •  Goldman  vs.  Glass,  $  J.,  76,  and 
for  1876,  p.  153.                                           Hilpert  vs.  Castle  Mail  Packets  Com* 

«  Dejager  vs.  Scheepers,  B.  for  1875,      P'^^y*  ^  J-»  ^' 
p.  86.  '  Mathews  vs.  Hart,  decided  in  1874, 

*  I  J.,  325.  not  reported. 

*  Goliath  vs.  Keating,  7  J.,  5a.  •  Ltpscombe  vs.  Turner,  4  D.  &  L.» 
'  David  vs.  Rajiet,  Ibid,  81.                    125,    and    Curator    of  Camphor  vs. 

MamitM^  6  J.,  95. 
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A  suitor  who  dispenses  with  professional  assistance,  and 
conducts  his  own  cause,  is  entitled  only  to  his  costs  actually 
out  of  pocket,  and  not  to  any  remuneration  for  his  own 
services ;  to  this  rule,  however,  there  is  an  exception  in  favour 
of  an  attorney  acting  on  his  own  behalf ;  ^  but  the  attorney  so 
acting  in  his  own  behalf  cannot  make  the  usual  charges  for 
taking  instructions,  as  he  is  not  entitled  to  charge  as  for 
instructing  himself.^ 

A  plaintiff  in  a  successful  action  to  compel  transfer  to  be 
effected  to  him,  himself  tendering  the  purchase  amount,  is 
entitled  to  deduct  his  costs  from  the  purchase  amount.^ 

A  client  can  refuse  to  pay,  unless  a  proper  bill  is  rendered, 
and  the  bill  should  contain  sufficient  information  as  to  the 
work  done,  to  enable  him  to  tax  it  or  to  take  advice  on  it, 
and  the  items  must  be  set  forth  in  detail  and  not  lumped 
together  in  one  sum  ^ ;  but  he  cannot  refuse  to  pay  the  bill 
because  the  work  was  done  on  a  Sunday.^ 

The  Court  can,  in  its  discretion,  order  a  bill  of  costs  to  be 
taxed,  even  after  its  payment,  but  will  not  lightly  interfere 
unless  the  special  circumstances  of  the  case  appear  to  require 
it;  and  the  application  must  be  made  within  a  reasonable 
time  and  set  forth  the  objection  to  specific  items.*  The 
payment  of  a  bill  of  costs  is  a  tacit  acknowledgment  of  its 
correctness.  Therefore  the  special  circumstances  which  the 
aggrieved  client  complains  of  must  depend  upon  the  nature  of 
each  case,  and  the  applicant  must  satisfy  the  Court  that  he 
has  good  cause  of  complaint,^  which  must  be  either  such  as 
existed  at  the  time  of  payment  or  such  as  appears  from  the 
bill  itself,  as,  for  instance,  when  the  applicant  has  been  absent 
in  a  foreign  country,  or  the  attorney  withholds  vouchers,  or 
the  bill  is  incomplete,  or  the  facts  relied  on  in  some  way 
really  prevented  the  applicant  coming  earlier,  or  in  case  of 
fraud  or  extortion.' 

*  yervis  vs.  Dewes^  4  Dowl.,  764;  *  Cookv%.  GUlard,  i  £.  &  B.,  33. 

Parsioevs.  Fey,  2  Dowl.,  181 ;  Leaner  *  Peatexs,  Dickens,  I  C.  M.  &  R., 

vs.  Whalley,  2  Dowl.,  80.  422. 

«  Sec  Findlay  vs.    Farqukarzon,   3  "^  Re  Whicker,  16  M.  &  W.,  549. 

C.  B..  347.  '  Re  GedgCy  14  Bean,  64. 

»  Van   Wyk  vs.   Van   Wyk,  B.  for  •  Maunder,  6  Q.  B.  Rep.,  871,  13 

1873,  p.  82.  L.  J.  Q.  B.,  28 ;  re  Shackell,  23 ;  re 

Dearden^  14  L.  J.  Ex. 
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You  can  sue  your  client  for  provisional  sentence  on  a  bill 
of  costs  due  by  him  to  you  ;  but  the  bill  must  be  first  taxed 
by  the  taxing  officer  after  due  notice.* 

When  the  Court  refuses  provisional  sentence  in  a  case, 
with  costs,  the  plaintiff,  if  he  wishes  to  go  into  the  principal 
case,  must  first  pay  the  defendant  his  costs  of  opposing 
provisional  sentence  ;  nor  can  the  defendant  proceed  with  the 
principal  case  when  provisional  sentence  has  been  granted 
against  him,  with  costs,  until  he  shall  have  paid  the  plaintiffs 
costs  in  the  provisional  case;  also  when  the  plaintiff  with- 
draws a  provisional  summons,  he  may  be  compelled  before 
proceeding  *^ de  novo"  to  pay  the  costs  incurred  on  the  former 
summons  ;  and  this  payment  should  also  be  made  before  any 
"  fresh  proceedings  are  initiated^  *  In  the  case  of  Marincowitz 
vs.  Matthys^  the  Supreme  Court  held  that  the  latter  case  is 
not  quite  correctly  reported  in  Menzies.  There  was  a  special 
order  as  to  costs  which  the  report  does  not  say.  Thus,  as 
now  decided,  where  there  is  a  special  order  as  to  costs,  no 
fresh  proceedings  can  be  taken  without  first  paying  those 
costs.  So  also  did  the  Court  decide  in  the  case  of  Thacker  vs, 
Fourie}  So  also  where  a  person  brings  two  actions,  and  is 
unsuccessful  in  the  first,  he  must  pay  the  costs  of  the  first 
action  before  proceeding  further  with  the  second.* 

Where  the  parties  reside  in  different  districts,  it  does  not 
matter  how  small  the  amount  sued  for  may  be,  the  judgment 
carries  the  costs  of  that  Court.  Thus  in  a  case  where  a 
person  living  at  Colesberg  sued  another,  who  lived  in  Cape 
Town,  in  the  Supreme  Court  on  a  "good-for"  iox £^  3^.  7^/., 
Supreme  Court  costs  were  given.* 

The  defendant  who  has  to  go  into  the  principal  case,  to 
upset  the  provisional  sentence  against  him,  is  entitled  to 
demand  from  the  plaintiff  security  "  de  restituendo  "  before  he 
pays  the  capital,  interest  and  costs,  in  order  to  be  secure  in 
getting  back  his  money  should  he  be  successful  in  the 
action. 

»  De  Wa  vs.  Meyer,  I  M.,  59,  and  *  7  C.  T.,  132,  and  14  S.  C,  123. 

Dickson  vs.  Gildressy  Ihiid,  60.  *  Cape  Central  Railways  vs.  Walker^ 

2  ifenys  vs.   Stojberg,    I   M.,   301 ;  I  C.  T.,  73. 

Simpson  <Sr*  Co,  vs.  Fleck,  2  M.,  235.  '  Sluiter   and   Nesor   vs.    Medcalf^ 

»  5C.  T.,  299.    .  8  J.,  2x1. 
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In  the  case  of  the  Trustees  of  Van  Niekerk  vs.  TiranJ-  a 
summons  for  civil  imprisonment,  founded  upon  a  judgment  of 
the  Supreme  Court,  was  dismissed  on  the  ground  of  short 
service.  A  fresh  summons  was  issued,  and  on  the  return  day 
defendant  opposed,  on  the  gpround  that  his  costs  on  the  former 
application,  which  were  less  than  the  judgment  debt  due  by 
him,  had  not  been  paid.  The  Court  refused  to  entertain  the 
objection,  and  granted  a  decree  of  civil  imprisonment  If  the 
plaintiff  were  compelled  to  pay  costs  to  a  man  from  whom  he 
is  seeking  to  recover  the  amount  of  a  judgment  debt,  and 
were  not  allowed  to  set  off  such  costs  .in  reduction  of  his 
claim,  it  would  be  contrary  to  both  justice  and  the  common 
law  on  compensation.^ 

If  the  costs  of  the  action  are  not  asked  for  on  the  day 
judgment  is  given,  and  a  motion  be  afterwards  made  to  the 
Court  for  costs,  the  costs  of  such  application  cannot  be 
chained  against  the  person  who  has  to  pay  the  costs  of  the 
action.^  A  notary  is  entitled  to  his  reasonable  travelling 
expenses  and  costs  of  protests  for  presenting  a  note  at  the 
place  where  it  is  made  payable,  if  there  is  no  cheaper  means 
of  protesting  the  note ;  but  he  cannot  claim  these  expenses 
from  the  debtor,  if  the  note  is  not  presented  on  the  day  it 
becomes  due,  or  if  the  debtor  duly  pay  it  on  presentment* 

The  local  attorney  is  always  liable  to  the  principal 
attorney  for  his  costs,  the  latter  as  a  rule  debiting  the  local 
attorney,  who  immediately  employs  himself  and  not  the 
client,  for  whose  benefit  the  work  is  done ;  for  the  attorney 
who  employs  another  is  presumed  tacitly  to  guarantee  the 
payment  of  his  expenses,  as  he  is  in  a  position  to  get  his 
client  to  secure  him  as  to  the  costs ;  and  if  he  does  not  wish 
to  be  responsible  for  the  costs,  he  should  inform  the  principal 
attorney,  who  will  then,  by  taking  up  or  continuing  the  work, 
accept  the  risk  himself.^ 

Where  no  attorney  is  available  and  an  agent  has  to  be 
employed,  the  Court  may  direct  the  taxing  officer  to  allow 
a  fair  remuneration  to  the  agent ;  but  this  application  for 

1  Deqd«d    December,     1881,     not  *  Beukes  vs.   Van  Wyk,  2  1^,^  282 1 

reported.  and  Role  of  Court,  304. 

'  Gaill,  I.,  151,  n.  23  and  24.  '  Serace  vs.  IVhittington,  2  B.  &  C, 

'  Orlandium  vs.  PlBfe^  2  H.,  260.  11. 
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remuneration  should  be  made  at  the  time  judgment  is  given, 
otherwise  the  applicant  will  have  to  pay  the  costs  of  a  later 
special  application.^ 

By  law  a  judgment  gives  no  preference,  and  therefore 
an  attorney's  costs  are  not  preferent;  our  law  formerly 
recognised  the  *^pignus  judicialel^  a  judicial  hypothec  which 
was  obtained  over  the  property  attached  by  seizure  in 
execution  but  not  by  the  judgment.^  This  principle  was  also 
recognised  by  Ord.  No.  64,  sec.  29.  But  by  the  22nd  sec.  of 
the  Insolvent  Ordinance,^  the  law  is  altered,  and  now  an 
attorney  is  preferent  only  for  costs  in  execution  and  sequestra- 
tion costSy  that  is,  costs  incurred  from  the  time  of  the  issue  of 
the  writ,  and  costs  to  place  the  estate  under  sequestration.  The 
attorney  has  therefore  only  a  concurrent  claim  for  costs  of 
the  action.  Of  course,  if  after  the  sequestration  of  an  estate 
actions  are  instituted  by  or  against  it,  and  costs  have  to  come 
out  of  the  estate,  then  the  attorney's  costs  on  such  actions  are 
preferent  to  other  claims. 

Where  the  residue  of  an  insolvent  estate  is  insufficient 
to  pay  the  costs  of  administration,  the  creditors  who  have 
proved  on  the  estate  are  pro  rata  liable  to  contribute  the 
deficiency  of  such  costs.* 

An  attorney's  claim  for  costs  becomes  prescribed  at  the 
end  of  three  years,  after  which  time  prescription  can  be 
pleaded  if  such  costs  are  sought  to  be  recovered  by  an  action 
at  law.^  But  the  time  of  prescription  does  not  begin  to  run 
against  the  attorney  till  the  completion  of  the  business ;  for 
his  claim  to  remuneration  accrues  only  on  the  completion  of 
the  work,  though,  pending  the  suit,  he  can  refuse  to  proceed 
with  it  unless  he  is  furnished  with  the  necessary  funds,®  In 
this  latter  case  Baron  Pollock  said  : — 

''  The  simple  point  is  whether  the  plaintifTs  claim  is  barred  by  the  statute 
of  limitations,  the  suit  in  which  he  was  retained  not  having  been  termin- 
ated, and  no  notice  having  been  given  by  him  that  he  would  not  proceed 
with  it.    Mr.  Phipson  has  relied  on  what  fell  from  the  late  Lord  Abinger 

^  S,  A,  Association  vs.   Van  Staden^  *  Sieyn^s  Trustee  vs.  Gous^  4  C.  T., 

9  J.,  271.  356. 

'  Voet,  20,  2,  32,  &  3,  Bulge,  329.  '  §  5  of  Act  No.  6  of  1861. 

»  Ord.  No.  6  of  1843.  •  Harris  vs.  Osborne^  2  C.  &  M., 

629 ;  IVhiieheady^  Lord,  7  £zcb.,  691. 
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and  my  brother  Parke  in  the  case  of  Nicholls  vs.  Wilson^  namely,  that 
there  may  be  circumstances  which  would  dispense  with  such  a  notice. 
But  I  do  not  think  that  the  present  case  forms  any  exception  whatever  to 
the  general  rule,  that,  as  long  as  the  suit  is  going,  so  long  is  the  attorney 
bound  to  attend  to  it ;  and  he  cannot  sue  for  his  costs  during  such  period, 
unless  some  communication  takes  place  between  him  and  his  client,  by 
which  the  retainer  is  so  far  put  an  end  to  as  to  give  him  a  right  of  action. 
It  could  not  be  left  to  the  jury  to  say  whether  the  case  had  not  been 
brought  to  such  a  difficult  and  perplexing  pass  as  to  afford  no  reasonable 
prospect  of  arriving  at  a  termination,  and  therefore  to  be  considered,  for 
all  practical  purposes,  as  brought  to  a  conclusion.  Here  the  plaintiffs 
cause  of  action  did  not  arise  before  the  death  of  the  client,  and  therefore 
the  debt  was  not  barred  by  the  statute." 

The  question  of  charging  interest  on  costs  has  never  been 
seriously  entertained  by  the  profession,  and  has  certainly 
never  been  judicially  decided  in  this  Colony,  but  there  is  no 
doubt  whatever  that  an  attorney  is  entitled  to  charge  interest 
on  his  costs  from  the  date  of  taxation,  unless  he  can  show  a 
specific  agreement  or  judgment  to  charge  interest  from  an 
earlier  date ;  *  but  it  is  beyond  the  taxing  officer's  power  to 
tax  interest. 

A  person  cannot  charge  for  his  fees  and  costs  incurred  in 
a  case  as  well  as  a  commission  for  collecting.^ 


COSTS  OF  THE  DAY. 

The  term  **  Costs  of  the  Day "  may  be  described  as  such 
unnecessary  or  extra  costs  as  have  been,  or  may  be,  incurred, 
owing  to  a  party  to  a  suit  applying  for,  or  causing,  the  post- 
ponement or  delay  of  the  trial,  which  costs  would  not  have  been 
incurred  but  for  such  delay.  The  costs,  then,  which  would 
necessarily  and  in  any  case  have  to  be  incurred  in  order  to  be 
ready  for  the  trial  when  the  case  is  called,  are  not,  except  in 
some  instances  as  to  witnesses'  expenses,  included  in  costs 
of  the  day,  but  are  costs  in  the  cause ;  such,  for  instance, 
as  for  preparing  the  brief,  and  for  the  counsel's  fee  thereon. 
No  hardship  is  suffered  by  the  party  causing  the  delay 
paying  only  such  extra  costs    as  have    been  or   may  be 

'  Van  der  Linden,  his  Laws  of  Hoi-      Schroder  vs.  Clough^  46  L.  J.  C.  P., 
land,  3, 9,  17;  andhisJud.Prak.,  4,3;      365;  35  L.  T.,  850. 
for  English  decisions  to  the  same  effect,  '  Marks  vs.  Ester Auysm,  3  J.,  38. 
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incurred  in  consequence  of  his  delay,  while,  on  the  other 
hand,  the  other  party  would  in  any  case  have  had  to  incur 
certain  costs  to  be  ready  for  the  first  day's  proceedings. 

As  an  instance  of  the  doubt  which  has  formerly  arisen  as 
to  the  meaning  of  the  term  "  costs  of  the  day,"  the  parties  in 
the  case  of  PococKs  Trustees  vs.  Harris's  Executors,^  agreed 
with  tJie  consent  of  the  Courts  that  a  round  sum  of »  £^  5 j. 
should  be  taken  as  costs  of  the  day.  But  the  practical 
meaning  of  the  term  is  no  longer  in  doubt,  and  can  be  better 
illustrated  by  giving  examples, /r^  and  con^  on  some  of  the 
more  important  points  which  most  frequently  occur  in  our 
practice. 

For  instance,  when  the  plaintiff  has  given  notice  of  trial 
and  afterwards  countermands  it,  he  must  pay  not  only  his 
own  costs  but  also  all  costs  incurred  by  the  defendant  in 
preparing  for  the  trial  by  reason  of  the  notice,  which  costs, 
but  for  the  notice  and  countermand,  the  defendant  would  not 
have  been  put  to  ;  ^  and  this  is  so  whether  the  trial  be  counter- 
manded from  one  day  to  another  during  the  same  term,  or  to 
a  subsequent  term,  or  without  any  date  fixed. 

So  also  is  the  plaintiff  liable  to  pay  to  the  defendant  not 
only  the  costs  of  the  day,  but  also  the  costs  of  the  suit,  if 
after  entering  the  cause  for  trial,  he  withdraws  it  altogether 
and  abandons  the  action.^  In  the  case  of  Swain  vs.  Colonial 
Government  *  the  Court  decided  similarly,  and  added  that  the 
plaintiff  should  pay  the  costs  of  the  defendant  properly 
incurred  before  the  receipt  of  the  notice  of  withdrawal  of 
trial,  including  witnesses'  expenses.  Or,  where  the  plaintiff  is 
in  default  on  the  day  of  trial  and  does  not  prosecute  his  case 
when  called  on  the  roll,  the  defendant  is  entitled  to  com- 
taruit  costs  and  prays  for  comparuit^  that  is,  a  declaration 
that  he  appeared  on  the  day  of  trial,  and  was  prepared  to 
answer  the  plaintiff's  claim,  but  that  the  latter  was  in  default. 
The  benefit  of  this  to  the  defendant  is  absolution  from  the 
instance  with  costs  of  suit*  Though  this  is  still  law,  the 
Supreme  Court  has  of  late  years,  in  order  to  hear  what  the 

^  B.  for  1869,  II.,  153.  reported. 

«  32nd  Rule  of  Court.  •  Van  der  Linden  Laws  of  Holland, 

»  Walkers,  Lane^  3  Dowl.,  504.  3,  9,  13,  and  tlie  references  there  given  j 

^Decided    December,     1S90,     not  alaohisJudicieelPraktyk,!.,!!.,  III.,9. 
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plaintiff  has  to  say,  granted  instead  a  rule  nisi,  calling  on  him 
to  show  cause  why  he  should  not  be  ordered  to  pay  the  costs 
of  the  action.^ 

On  the  other  hand,  the  defendant  is  liable  to  pay  to  the 
plaintiff  the  costs  of  the  day  if,  after  due  notice  given,  he,  or 
his  attorney,  is  the  cause  of  the  trial  being  delayed  ;  so  also 
if  the  defendant  applies,  on  or  before  the  day  appointed  for 
the  trial,  to  put  it  off  on  the  ground  of  illness  of  a  material 
witness  for  the  defence,  or  for  some  other  satisfactory  reason, 
the  Court  will  allow  the  postponement  on  the  defendant 
paying  to  the  plaintiff  the  expenses  incurred  in  giving  notice 
of  trial,  in  subpoenaing  the  witnesses  and  countermanding  the 
notice  of  trial  and,  in  short,  all  extra  expenses  caused  in 
consequence  of  the  delay .^  But  if  after  the  cause  is  called, 
the  plaintiff  should  apply  to  the  Court  for  a  postponement  on 
account  of  the  absence  or  illness  of  a  material  witness,  or  for 
any  other  satisfactory  reason,  he  is  liable  for  the  defendant's 
costs  in  the  same  manner  as  the  defendant  is  to  him.' 

The  party,  however,  who  sets  down  the  case  can  at  any 
time,  before  it  is  called,  countermand  his  notice  of  trial 
without  an  application  to  the  Court ;  but  the  party  who  has 
received  notice  of  trial,  and  wishes  for  a  postponement,  unless 
he  can  agree  with  his  opponent  to  put  off  the  trial  to  some 
Other  time,  must  apply  to  the  Court  and  shew  good  cause  for 
his  application. 

The  costs  incurred  in  subpoenaing  witnesses  afresh,  and 
the  necessary  refreshers  to  counsel  in  consequence  of  a  post- 
ponement of  a  case,  are  costs  of  the  day.  If  the  case  is 
postponed  by  the  action  of  either  party  from  one  day  to 
another,  then  the  witnesses'  expenses  incurred  in  consequence 
of  the  postponement  are  included  in  the  costs  of  the  day. 
If  the  postponement  is  to  such  a  period  as  necessitates  the 
witnesses  returning  home,  then  all  the  expenses  of  the 
witnesses  for  coming  to  and  staying  at  the  Court  and 
returning  home  are  included  in  the  costs  of  the  day.  When 
the  postponement  is  only  for  a  few  days  and  the  witnesses 

»  J\ice  vs.  Pa^^,  7  C.  T.,  475.  *  I^ex  ys.  TAe  Mayor  of  Yarmouth, 

*  Attomey-Generaiv^,  Hail,  2  DowL,       $  B.  and  AM.,  531. 
3  ;  and  Wcikcr  ti.  Lane,  3  DowL,  504. 
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have  to  remain  for  the  trial,  then  the  expenses  of  their 
detention  from  the  date  of  the  postponement  to  the  date  of 
re-hearing  are  included  in  the  costs  of  the  day. 

When  both  parties  are  in  default  on  the  day  of  trial,  or 
when  they  agree  to  withdraw  the  case  from  the  roll,  or  to 
postpone  it,  then  the  costs  of  the  day  are  costs  in  the  cause.^ 
In  the  case  of  Morgan  vs.  Femyhough?^  Baron  Pollock  said  : — 

*'  The  question  in  this  case  is  whether  the  defendant  is  entitled  to  the 
costs  of  the  day  for  not  proceeding  to  trial,  where  neither  the  plaintiff  nor 
he  attended  in  pursuance  of  the  notice  of  trial,  in  consequence  of  which 
the  case  was  struck  out.  We  are  of  opinion  that  under  such  circum- 
stances the  defendant  is  not  entitled  to  such  costs.  Our  judgment  is 
founded  upon  this  short  ground,  that  it  was  entirely  owing  to  the 
defendant's  own  fault  that  useless  costs  were  incurred,  for  if  he  had  duly 
attended  at  the  trial  he  might  have  nonsuited  the  plaintiff.  But  as  he 
was  not  in  attendance,  both  parties  are  in  pari  delicto;  and  the  person 
who  is  equally  at  fault  with  the  other  side  asks  the  Court  for  costs,  which 
are  the  consequence  of  the  neglect  in  which  he  concurred,  and  which  was 
the  cause  of  the  mischief  whereof  he  complains. .  .  .  It  is  not  necessary  to 
make  any  further  reference  to  the  cases  ;  for  if  the  defendant  had  been 
present  at  the  trial,  the  costs  he  now  seeks  to  recover  would  not  have 
been  thrown  away.** 

When  a  case  on  the  roll  remains  untried  without  the 
fault  of  either  party,  but  by  reason  of  the  pressure  of  business, 
or  by  the  direction  of  the  Court,  then  the  costs  incurred  in 
consequence  thereof  are  also  costs  in  the  cause,  because  the 
delay  arises  from  the  act  of  the  Court.  In  the  case  of  Gibbon 
vs.  Philips?  Lord  Tenterden  said : — 

''  The  general  role  is  that  a  party  who  succeeds  ultimately  is  entitled  to 
his  costs  occasioned  by  the  cause  having  been  made  a  rewanet.  Here 
the  plaintiff  has  ultimately  succeeded  ;  therefore  the  costs  of  the  remamt 
ought  to  be  considered  as  costs  in  the  cause." 

Whichever  party  has  to  pay  the  costs  of  the  day  can  be 
compelled  to  pay  these  costs  before  he  proceeds  further  with 
his  case,  unless  his  opponent  makes  no  objection ;  but  it  is  in 
the  discretion  of  the  Court,  upon  application  by  either  party, 
whether  or  not  they  will  stay  the  trial  of  the  cause  until  the 
first  costs  are  paid.^ 

Whenever  the  plaintiff  is  in  default  and  has  been  barred 

»  Blow  vs.  Wyatt,  4  M.  &  W.,  407.  »  8  B.  &  C,  p.  437, 

«  n  Exch.,  205.  «  Waller  vt.  Joy,  x6  M.  &  W.,  6a. 
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from  pleading,  &c./  he  must  pay  the  costs  of  defendant's 
appearance,  but  the  default  of  the  defendant  does  not  neces- 
sarily make  him  thereby  answerable  for  the  costs  of  the 
plaintiff,  who  has  still  to  prove  his  case. 


MODEL  BILL  OF  COSTS  OF  THE  DAY. 

Plaintiff^ s  costs  of  the  day,  where  the  case  is  postponed 
from  one  day  to  the  next,  on  application  of  the  defendant, 
without  previous  notice  given  of  the  application. 

Attending  in  Court  when  plaintiff  (or  defendant)  applied  for  a    £  s,  d, 
postponement  of  the  case  owinp^  to  (state  cause,  as  for 
instance)  the  absence  of  a  material  witness,  and  instructing 
counsel  to  oppose,  or  if  application  be  granted,  then  to 
apply  for  costs  of  the  day 034 

Brief  to  senior  counsel .        .        .        .  •        •        .050 

Paid  his  fee  (as  on  motions). 

Attending  thereon 034 

Brief  to  junior  counsel 050 

Paid  his  fee  (as  on  motions). 

Attending  thereon 034 

(For  the  reason  of  instructing  and  feeing  the  two  counsel 
engaged  in  the  case,  see  the  principles  on  noting  judg- 
ment in  the  cases  of  Edtneades  vs.  Mosterty  and 
Edmeades  vs.  Sckeepers.  and  Heydenrych  vs.  Kingoti 
(pp.  861-863  and  863-865). 

Attending  Court  when  postponement  was  granted  to  next  day, 

plaintiff  (or  defendant)  to  pay  costs  of  the  day  .        .        .    o  13    4 

Attending  thereafter  for  order  of  Court  and  to  pay  changes      .034 

Paid  for  same  and  stamps. 

Copy  order  for  service  and  service  thereof  (as  on  motions) 

Letter  to  local  attorney  informing  him  of  the  postponement  and 

the  cause  thereof 050 

Paid  Mr. his  witness  allowance  for  the  day  (see  Tariff  for 

Witnesses). 

Attending  thereon  and  taking  his  receipt       .        .        •        .034 

(So  also  if  there  are  other  witnesses) 

Bill  of  costs,  &c.    (Conclude  as  on  motions). 

Where  notice  and  affidavits  have  been  served  on  which  the 
application  was  founded,  then,  of  course,  the  plaintifT  is 
entitled  to  the  usual  charges  thereon  and  for  replies  thereto, 
in  addition  to  the  above  bill. 

If  the  case  is  postponed  for  a  further  period  than  the  next 

^  2jtfa  Rule  of  Court* 
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day,  or  from  one  week  to  another,  in  the  same  term,  then  the 
costs  of  the  day  in  addition  to  the  above  are  the  additional 
expenses  and  allowances  of  the  witnesses  during  their 
detention  till  the  day  fixed  for  hearing  the  case. 

If  the  case  stands  postponed  at  such  a  long  interval  in  the 
term  as  to  make  it  less  expensive  for  the  witnesses  to  go 
home  than  to  be  detained  in  town,  then  in  the  costs  of  the 
day  are  included  their  allowances  and  travelling  expenses 
from  the  Court  house  and  back  again  to  the  Court. 

If  the  case  stands  postponed  sine  die^  or  to  the  next  term 
without  fixing  a  date,  then  in  the  costs  of  the  day  would  be 
included  the  expenses  for  fresh  subpoenas  and  the  usual  costs 
thereon. 

But  where  a  case  stands  postponed  by  order  of  the  Court 
to  a  definite  day,  either  in  the  same  term  or  in  a  subsequent 
term,  then  no  fresh  subpoenas  are  necessary.^ 

In  any  case  where  term  refreshers  to  counsel  become 
necessary,  or  is  customary,  owing  to  the  postponement,  these 
also,  with  the  usual  charges  thereon,  form  part  of  the  costs  of 
the  day.* 

EXPENSES  OF  WITNESSES, 

In  the  Chapter  on  ^^ Subpoenas^'  I  fully  discussed,  inter 
dlia^  the  privileges  and  liabilities  of  witnesses,  and  who  can, 
or  who  cannot,  be  compelled  to  give  evidence.  Here  I  shall 
confine  myself  to  the  subject  of  allowances  to  witnesses,  and 
who  are,  or  who  are  not,  entitled  to  their  expenses.^ 

It  is  but  just  and  reasonable  that  a  person  who  has  to 
give  up  his  time  to  attend  a  trial  and  give  evidence,  frequently 
at  great  inconvenience. and  loss,  should  receive  some  remu- 
neration for  his  attendance  and  be  re-imbursed  the  expenses 
he  has  been  put  to  as  a  witness.  Of  course,  many  a  witness, 
especially  a  professional  man  with  an  extensive  practice, 
cannot  leave  his  business  for  a  single  day  except  at  a  great 
sacrifice.  Still,  if  such  a  person  were  to  be  remunerated  for 
the  actual  loss  he  suffers  by  his  absence  from  his    own 

»  Siec  Chapter  ^^  Subpcenas,^  »  See  also  next  Chapter,  under  IV. 

^  See   Eameades   vs.   Mostert,  next      Order  of  Court  as  to  AUowanoes  and 
Chapter,  pp.  861-863.  Expenses  to  Witnesses. 
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business,  it  might  be  very  burdensome  to  a  suitor  who  could 
not  dispense  with  his  evidence,  to  have  him  in  attendance  at 
the  trial ;  and  many  a  suitor  would,  in  consequence,  have  to 
lose  the  testimony  of  such  a  witness.  On  the  other  hand,  a 
suitor  cannot  expect  that  a  man  shall  give  up  his  time  for  his 
(the  suitor's)  benefit  without  some  remuneration.  The 
Legislature  has  therefore  intervened  between  the  parties,  and 
said  that  a  witness  who  duly  attends  the  trial  shall  be  entitled 
to  a  fair  and  reasonable  allowance  for  travelling  expenses  and 
for  loss  of  time.  But  in  the  case  of  HeyneSy  Mathew  &  Co.  vs. 
Tke  Town  Council^  the  Supreme  Court  held,  on  review  of  the 
taxations  of  the  bill  of  costs,  that  any  agreement  to  pay  a 
witness  for  his  attendance,  more  than  what  is  allowed  by  the 
tariff^  b  contrary  to  public  policy  and  cannot  be  enforced ; 
and  so  also  did  they  hold  in  the  case  of  Knox  vs.  Koch? 

The  allowance  to  a  witness  varies  according  to  his  pro* 
fession,  trade,  or  occupation,  and  it  is  to  be  conformable  to 
his  position  in  life,  or  state  of  health.  He  is  entitled  to  his 
expenses  from  the  time  it  is  necessary  for  him  to  leave  his 
home  till  his  return,  within  a  reasonable  time  after  the  trial  is 
over. 

The  small  remuneration  which  a  person  is  entitled  to 
claim  for  his  expenses  as  a  witness  in  a  criminal  case  is  upon 
the  principle  (though  I  think  it  a  false  one)  that  a  witness  in 
giving  his  evidence  in  a  criminal  case  is  presumed  to  be 
serving  his  King,  and  doing  good  to  society  and  his  country 
by  having  crime  punished.  Instances  have  been  known  of 
persons  who  have  secretly  withheld  their  testimony  in 
criminal  cases  in  which  they  were  not  directly  interested,  for 
the  simple  reason  that  the  trifling  remuneration  of  4^.  6rf.  in 
all,  per  day,  would  not  have  paid  the  fees  of  the  tolls  they 
had  to  pass  in  one  day,  and  the  forage  for  a  horse.  If  such 
persons  were  better  paid,  or  remunerated,  they  would  not, 
perhaps,  virtually  connive  at  crime  by  which  they  are  not  the 
sufferers.  But  the  discussion  is  not  now  of  witnesses  in 
criminal  cases,  and  must  therefore  be  confined  to  civil  cases. 

'  Decided  in  1883,  not  reported ;      expenses,    next   Chapter,    under    IV. 
see  pp.  796  and  S46.  Order  of  Court. 

*  2  J.,   382.     See  also  witnesses' 
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A  witness  who  has  been  duly  subpoenaed,  and  who  is  not 
present  at  the  trial  and  ready  to  give  his  evidence  when 
called  upon,  is  not,  as  a  rule,  entitled  to  any  expenses.^  If, 
however,  he  has  made  every  effort  since  receiving  the 
subpoena  to  attend  at  the  trial,  but  has  been  prevented  by 
an  unforeseen  cause,  he  will  be  entitled  to  his  expenses 
incurred  as  a  witness,  in  his  endeavour  to  attend.  But  he 
must  produce  satisfactory  proof  that  he  made  arrangements 
to  attend,  and  that  his  failure  was  not  caused  by  his  own 
negligence  or  want  of  prudence.  His  expenses  in  such  a 
case  do  not,  however,  form  a  part  of  the  costs  between  party 
and  party,  but  are  costs  between  attorney  and  client. 

Up  to  1 86 1  a  party  to  a  suit  could  not  give  evidence  in 
his  case,  but  by  the  8th  section  of  Act  No.  4  of  that  year,  he 
became  competent  and  compellable  to  do  so,  and  if  successful 
at  the  trial,  he  will  be  entitled  to  claim  from  his  opponent  his 
expenses  as  a  witness,  if  the  Court  should  be  of  opinion  that 
he  was  a  necessary  witness  on  his  own  behalf.  But  he  should 
apply  for  his  expenses  immediately  upon  judgment  being 
given ;  for  if  a  formal  notice  of  motion  to  the  Court  should 
afterwards  be  necessary  to  ask  for  them,  he  will  not  be 
allowed  the  costs  of  such  notice  as  against  his  opponent,  but 
will  have  to  pay  them  himself;'  and  if  he  is  not  successful 
in  his  application,  it  is  in  the  discretion  of  the  Court  to  order 
him  to  pay  the  costs  of  his  opponent  for  opposing  the  motion.^ 

So  also  for  any  special  costs,  such  as  qualifying  to  be  a 
witness,  application  should  be  made  on  judgment  being 
given,  while  the  matter  is  fresh  in  the  memory  of  the  Court^ 
This  rule  applies  also  to  a  country  agent,  who  is  not  an 
attorney,  to  be  allowed  a  fair  remuneration  for  his  work  as 
agent.* 

Though  a  necessary  witness  in  the  case,  the  Court  has 
refused  a  suitor  her  expenses  as  a  witness,  on  the  ground  that 
her  guardian  acted  imprudently  in  not  accepting  a  tender  of 
;f  250  from  the  defendant  for  his  breach  of  promise,  which 
tender  was  considered  sufficient  under  the  circumstances  ;  but 

*  J^€rys.Sfurf,2^L,.J,,  154 C.P.  3C.T.,200;  I/fgan  vs.  Tke  Colonial 

'  Van   Wyk  vs.   Van   fVyk,  B.  for  Government^  Ibid,  225. 

1868,  p.  252.  ^  South    African    Association    vs. 

'  IVynberg  Municipality  vs.  Clayton^  Van  Staden,  9  J.,  271, 
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in  order  that  she  should  not  be  made  to  suffer  for  her 
guardian's  acts,  the  Court  gave  her  ;^30O  damages,  so  as  to 
carry  costs,  but  refused  to  allow  her  expenses  as  a  witness.^ 

In  the  case  of  the  Trustees  of  De  Marillac  vs.  Henry  de 
Marillac?  where  absolution  from  the  instance  was  granted 
after  hearing  only  the  evidence  of  one  of  the  plaintiffs,  the 
Supreme  Court  allowed  the  defendant  his  expenses  as  a 
witness,  on  the  ground  that  by  the  judgment  given  he  had  no 
opportunity  to  be  adduced  as  a  witness  on  his  own  behalf, 
and  also  that  his  counsel  had  certified  in  the  advice  on 
evidence,  that  he  was  a  material  witness. 

If  a  party  to  a  suit  is  adduced  as  a  witness  by  his 
opponent,  he  is  entitled  to  his  expenses  like  any  other 
witness.^ 

The  object  of  a  subpoena  is  to  secure  the  attendance  of  a 
witness ;  but  if  a  witness,  though  not  subpoenaed,  gives 
material  evidence,  he  is  entitled  to  his  expenses  for  his 
attendance^  especially  if  the  taxing  ofHcer  is  satisfied  that 
the  witness  had  been  requested  to  come  to  the  Court,  and 
that  he  came  bond  fide  from  the  country  for  the  purpose  of 
giving  his  evidence.*  But  if  not  subpoenaed  and  not  examined, 
he  is  not  entitled  to  costs  as  between  party  and  party.*  It  is 
advisable,  therefore,  in  order  to  avoid  disputes  on  taxation, 
each  witness  intended  to  be  called  at  the  trial  should  be 
subpoenaed.  Of  course,  if  you  subpcana  a  witness,  whose 
evidence  is  not  material  to  any  issue  in  the  cause,  you  cannot 
claim  his  expenses  from  your  opponent,  but  your  client  will 
have  to  pay  his  expenses.^ 

A  successful  suitor  is  entitled  to  claim  from  his  opponent 
the  expenses  of  his  witnesses,  who  have  been  duly  subpoenaed 
and  were  present  at  the  trial  and  prepared  to  give  evidence, 
though  they  were  not  called  ;  as,  for  example,  where  absolu- 
tion from  the  instance  has  been  granted,  because  the  plaintiff 
has  failed  to  make  out  his  case;  or  where  it  has  been 
necessary  for  either  party  to  be  well  fortified  by  evidence  in 

^  Van   der  Hoeven   vs.    RofKrUon^  98. 
decided  May,  1877,  not  reported.  *  Stetnkamp     and    others    vs.    De 

'  Decided  May,  1877,  not  reported.  VUUers  and  others^  3  C.  T.,  104. 
'  Act  4  of  1861,  §  9.  *  Rule  of  Court,  315,  par.  14. 

^  Sf^niousfys.  iarms^  QmM,  Vu  C.  E,         '  ^^mct  vs,  ToHh,  4  BiDg.  N.  C,  123, 
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consequence  of  a  serious  allegation  against  him  by  the 
other ;  or  when,  owing  to  the  conduct  and  proceedings  of  his 
opponent,  the  other  party  has  had  to  have  every  information 
upon  the  case  before  the  Court,  though  from  what  transpired 
at  the  trial  it  became  unnecessary  to  examine  such  witnesses. 
The  expenses  of  such  witnesses  will,  however,  only  be  faxed 
as  between  party  and  party,  when  it  can  be  proved  that  their 
evidence,  if  they  had  been  called,  would  have  been  material, 
and  that  a  reasonable  necessity  existed  for  their  attendance  ; 
and  in  order  to  decide  as  to  whether,  or  not,  the  evidence 
would  have  been  necessary,  the  taxing  officer  may  refer  to  the 
brief  on  which  their  statements  were  minuted,  and  may  refer 
also,  by  way  of  assistance,  to  the  counsel's  advice  on  evidence, 
though  he  is  not  bound  by  it^ 

But  if  more  witnesses  are  subpoenaed  than  are  reasonably 
necessary,  the  costs  of  these  will  not  be  allowed  as  between 
party  and  party,^  in  which  the  Chief  Justice  said  that — 

"  The  main  item  objected  to  was  with  regard  to  the  witness  expenses. 
That  was  a  guestton  which  must  be  regulated  by  the  315th  Rule  of 
Court,  which  provides  that  in  the  taxation  of  costs  between  party 
and  party  nothing  should  be  allowed  for  witnesses  unless  it  is  proved  that 
their  evidence  was  absolutely  necessary.  This  Rule  clearly  throws  on  the 
party  who  demands  payment  the  onus  of  proving  that  their  evidence  was 
material  to  the  case  ;  and  in  this  case  it  seems  to  me  that  plaintiff  has 
failed  to  prove  this.  Seventeen  witnesses  were  actually  examined,  and  in 
addition  to  these  it  is  prayed  that  the  expenses  of  twelve  others  should  be 
allowed." 

A  witness  subpoenaed  by  both  parties  is  entitled  to  claim 
his  expenses  from  either  side  if  he  chooses,  or  partly  from  the 
one  and  partly  from  the  other  side,  but  in  either  case  he  can 
only  claim  the  amount  that  he  would  have  been  entitled  to,  if 
he  had  been  subpoenaed  by  one  side  only  ;  similarly,  if  he 
has  been  in  attendance  on  more  cases  than  one,  he  is  entitled 


*  Lomu  vs.  Hofmeyr,  B.  for  1869, 
p.  290 ;  Rabie  vs.  NaucU,  and  Keyter 
vs.  MclMcklan^  B.  for  1875,  PP*  3  <^<1 
6;  also  Hugo  vs.  Fick^  not  reported, 
decided  in  the  Supreme  Court,  August, 
1876,  and  Shiels  and  Van  Rooyen  vs. 
Wehmeyr^  decided  15th  May,  1877,  not 
reported,  see  p.  797 ;  Miller  vs.  Thomp" 


son,  4  M.  &  G.,  260;  Bagnall  vs. 
Underwoody  11  Price,  510;  Epson  vs. 
Fairfax,  8  A.  &  G.,  296;  and  since 
then  the  Rule  of  Court,  315,  §  14. 

'  Mdntjes  vs.  des  Vages,  2  J.,  II ; 
and  Berger  vs.  Equitable  Assurance 
Company,  decided  9th  August,  1883, 
not  reported. 
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to  no  more  than  a  proportionate  part  of  bis  expenses  in  each 
case  only.* 

If  a  witness  is  in  custody  and  has  to  be  brought  up  in  the 
charge  of  a  police  officer,  he  is  entitled  to  the  usual  allowance 
of  a  witness,  and  the  police  officer's  travelling  expenses  and 
subsistence  money  are  also  to  be  paid  by  the  party  who  is 
condemned  in  the  costs. 

A  witness  whose  evidence  is  inadmissible,  or  which  has 
been  rejected  by  the  Court,  cannot  be  allowed  his  expenses 
as  between  party  and  party.*  The  attorney  should  therefore 
be  cautious,  and  not  put  his  client  to  the  expense  of  pro- 
ducing an  inadmissible  witness,  or  one  who  cannot  in  some 
way  or  other  contribute,  or  confirm,  material  evidence  upon 
any  one  issue. 

Formerly,  by  the  law  of  England,  the  costs  of  experiments 
to  qualify  a  witness  were  not  allowed  between  party  and 
party  ;  also  the  expenses  of  experts  who  might  be  employed, 
and  the  costs  for  their  labour  in  making  experiments  or  an 
examination  could  not  be  charged  as  between  party  and 
party.  The  rule  was  that  the  costs  of  all  evidence  which 
naturally  existed  would  be  allowed,  but  the  expenses  of 
artificial  discovery  by  experiments,  resorted  to  from  the 
anxiety  of  the  parties  to  throw  extra  light  upon  the  case, 
would  not  be  allowed  as  between  party  and  party.^  But 
since  this  judgment  was  given  the  English  Judicature  Act  of 
1875  has  been  passed,  and  by  it  the  **just  and  reasonable 
charges  and  expenses  properly  incurred  in  procuring evidence^^ 
are  allowed  as  between  party  and  party.*  So,  too,  in  this 
Colony  since  the  date  of  the  passing  of  the  said  Judicature 
Act,  and  by  virtue  of  the  general  discretion  of  the  Court  as  to 
costs,  the  Supreme  Court  has  allowed,  as  between  party  and 
party,  the  special  costs  and  charges  necessarily  and  properly 
incurred  by  a  witness  in  his  experiments,  or  investigations,  or 
otherwise,  if  under  the  special  circumstances  of  such  case  the 

*  Griffin  vs.  Hoskins^  I  H.  &  M.,  *  Om€rods%,  Thompson^  16M.  &W.y 
95 ;  Benson  vs.  Schreider,  7  Taunt.,  337 ;      860. 

and  since  then  Rule  of  Court  315,  §  17.         *  See  also  Mackley  va.  ChUUngworth^ 

•  Galloway  vs.  Keyworth^  15  C.  B.,       2  C,  P.  D.,  273,  and   Tumbuil  and 
228 ;  McLachlan  vs.  Impey.  others  vs.  Janson^  3  C.  P.  D.,  264, 

and  47  L.  J.,  C.  P.,  384. 
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Court  should  think  it  reasonable  and  just  to  qualify  as  a 
witness,  and  if  the  Court  has  been  assisted  thereby.  But 
such  costs  should  be  applied  for  to  the  Court  on  judgment 
being  given,  while  the  matter  is  fresh  in  the  recollection  of 
the  Court;  and  such  costs  should  not  be  taxed  without  a 
special  order  of  the  Court.^ 

So  also  in  the  case  of  OtShea  vs.  The  Town '  Council  of 
Port  Elizabeth?  the  Chief  Justice  said : — 

''  There  is  no  doubt  the  Court  has  on  some  occasions  allowed  qualifying 
costs,  but  they  have  only  been  allowed  in  very  special  cases,  where  the 
Court  has  derived  considerable  assbtance  from  the  production  of  plans, 
&c.,  and  of  course  where  it  has  been  necessary  to  qualify  for  the  purpose 
of  making  these  plans.^ 

The  expenses  of  a  surveyor  in  and  about  a  survey,  and  in 
the  preparation  of  plans  which  are  necessary^  for  the  purposes 
of  the  case^  in  order  to  bring  it  in  a  proper  form  before  the 
Courts  and  which  are  used  at  the  trial,  are  allowed  as  between 
party  and  party.^ 

In  the  case  of  Heynes,  Matthew  &  Co.  vs.  The  Cape  Town 
Council?  the  Chief  Justice  said : — 

**•  It  is  impossible  to  lay  down  any  general  rule  in  a  matter  of  this  kind. 
The  ^Eicts  of  each  case  must  guide  the  Court  as  to  whether  any  elaborate 
plans  were  required  or  not  I  can  well  imagine  cases  in  which  it  would 
be  necessary y  for  the  purposes  of  arriving  at  a  satisfactory* decision^  to 
have  clearly  detailed  plans  of  the  drainage  of  Cape  Town.  The  question 
is,  whether  this  is  one  of  those  cases.  I  am  satisfied  that  this  is  a  case 
in  which  those  elaborate  plans  and  drawings  were  not  required.  The 
decision  of  the  Court  goes  on  the  ground  that  whatever  the  nature  of  ihe 
drains  may  be,  it  is  necessary  for  the  Town  Council  to  have  them  cleaned 
periodically,  and  that,  having  failed  to  clean  them,  damage  was  occasioned 
to  the  plaintiffs  which  they  are  entitled  to  recover.  If  there  had  not  been 
a  single  plan  before  the  Court,  the  decision  would  have  been  the  same ; 
for  the  oral  evidence  would  have  been  quite  sufficient  to  enable  the  Court 
to  arrive  at  a  conclusion.  The  taxing  officer  has  allowed  expenses  for 
examining  the  drainage,  and  for  preparing  one  plan  and  making  other 
preliminary  enquiries.  It  is  just  possible  that  a  few  guineas  more  might 
have  been  allowed,  but  there  is  nothing  to  justify  the  Court  in  reversing 
the  decision  of  the  taxing  officer.  If  Heynes,  Matthew  and  Co.  want  those 
elaborate  drawings,  they  will  pay  additionally  for  them  ;  but  I  do  not 
think  that  amount  ought  to  be  paid  by  the  Town  Council." 

*  IVynherg  MunidpalUy  vs.  Clayton,  •  De  VUliers  vs.  ne  Cape  Dtvisional 

3  C.  T.,  200,  and  Logan  vs.  CoUmial  Council,  B.  for  1875,  P*  122. 
Government,  Ibid,  225.  «  Decided    aSth    May,    1883,    not 

«  5  C.  T.,  173.  reported. 
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The  expenses  of  searching  for  a  witness,  or  seeking 
nformation  as  to  his  whereabouts,  will  not  be  allowed  as 
costs  between  party  and  party.^ 

An  advocate,  or  an  attorney,  in  a  case  in  which  he  is 
engaged,  is  also  entitled  to  his  expenses  as  a  witness  in 
addition  to  his  fees  or  costs  in  the  case,  and  being  a  profes- 
sional man,  he  is,  like  every  other  professional  witness,  entitled 
to  his  expenses  as  such,  though  he  is  not  called  upon  to  give 
professional  evidence.' 

In  the  case  of  Shiekis  &  Van  Rooyen  vs.  Wehmeyer^  above 
mentioned,  on  a  review  of  a  Circuit  Court  bill  of  costs,  in 
which  the  plaintifTs  attorney  claimed  and  was  allowed  his 
expenses  as  a  witness,  the  Chief  Justice  said  that — 

*'  attorneys  were  never  allowed  both  fees  and  travelling  expenses,  as  the 
two  things  were  entirely  separate.  But  an  attorney  who  went  down 
about  a  case  and  incurred  certain  expenses  was  entitled  to  recover  them 
from  somebody,  and  it  evidently  should  be  the  party  who  had  to  pay  the 
costs  of  the  case.  In  this  case  it  was  shown  that  counsel  had  strongly 
advised  that  Mr.  De  Villiers  should  go  down  to  George  as  an  important 
witness,  whose  evidence  might  be  indispensable.  The  Court  had  to 
depend  a  great  deal  upon  counsel's  discretion  in  recommending  the 
appearance  in  Court  of  certain  witnesses.  Counsel  must  not  send  down 
witnesses  whose  evidence  would  not  be  wanted,  and  I  do  not  think  that 
the  Bar  did  so.  In  this  case  it  had  been  shown  that  counsel  had  advised 
that  the  witness  should  go  down,  and  the  application  must  be  refused 
with  costs.'' 

An  attorney  is  not  personally  responsible  for  the  expenses 
of  a  witness  subpoenaed  by  him,  unless  he  has  made  a  personal 
guarantee,  but  his  client  is  liable  for  the  expenses  which  may 
be  incurred  by  the  witness,  who  may  recover  it  by  action.^ 

A  witness  to  whom  conduct  money  has  been  paid,  but 
who  fails  to  attend  the  trial,  can  be  compelled,  by  an  action 
on  the  part  of  the  suitor  for  whom  he  was  subpoenaed,  to 
refund  the  money  paid  him,  besides  being  liable  to  an  action 
for  damages  and  incurring  a  penalty  for  contempt  of  Court.* 

I  have  not  been  able  to  find  any  case  decided  as  to 

>  LatHg  vs.  Bwoa^  3  M.  &  S.,  89 ;  '  Z/r  vs.  Everest^  2  H.  &  M.,  285  ; 

CurtU  vs.  Piatt ^  33  L.  J.  C.  P.,  255.  and   since    then   see   Supreme  Court 

*  Chapman  vs.  Rodway^  27  L.  J.,  7  Rules  of  1878,  §  12  of  Order  4. 

Ezcb.,   and  since  then  see  Sup.  Ct.  ^  See   Chapters    ^^ Subpcnuu^^   and 

Rules  of  1878,  §  4,  Older  4,  and  Skidds  **  Contempt  of  Court.'' 
and  Van  Rooyen  vs.  Wekmeyer,  7  B.,  44. 
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whether  a  witness  called  because  of  the  evidence  he  said  he 
was  prepared  to  give,  but  who  g^ve  wholly  different  evidence 
at  the  trial,  is  entitled  to  his  expenses  from  the  party  calling 
him.  It  appears  to  be  just,  however,  that  the  expenses  of 
such  a  witness  should  be  refused,  A  witness  when  he  gives 
his  statement  to  the  attorney  or  party  subpoenaing  him,  is 
presumed  to  do  so  bond  fide,  and  is  expected  to  mention  all 
he  knows  about  the  case,  and  to  be  prepared  to  confirm  his 
statement  on  oath.  Upon  this  good  faith  he  is  called.  If, 
then,  he  deceives  the  party,  he  should  not  be  paid  his  expenses  ; 
for  if  he  had  given  a  truthful  statement,  the  party  who  found 
his  evidence  adverse  would  not  have  gone  to  the  expense  of 
subpoenaing  him.  Of  course,  a  slight  or  an  unimportant 
difference  is  excusable,  especially  under  cross-examination  ; 
but  no  allowance  can  be  made  where  his  evidence  substan- 
tially and  materially  varies,  upon  any  important  part  of  the 
case,  from  the  information  he  gave  as  to  what  he  was  prepared 
to  swear  to,  or  where  he  has  knowingly  withheld  from  the 
party  an  important  fact,  which,  if  known  in  time,  would  have 
caused  his  attendance  to  be  dispensed  with.  If  a  witness 
could  not  have  anticipated  that  certain  facts  adverse  to  the 
party  calling  him  would  be  elicited  by  the  Court  or  in  cross- 
examination,  he  could  not  then  be  said  to  have  knowingly 
withheld  material  information.  Upon  this  point,  therefore, 
each  witness  must  be  judged  as  to  his  intelligence,  means  of 
information,  and  whether  or  not  he  might  fairly  be  presumed 
to  have  known  that  the  publication  of  the  fact  would  be 
adverse  to  the  party  calling  him. 

A  suitor,  though  successful,  is  not  entitled  to  claim  from 
his  opponent  the  expenses  incurred  by  his  witnesses  in  conse- 
quence of  their  having  been  obliged  to  appear  before  his 
attorney  a  couple  of  days  before  the  trial  day,  in  order  to 
have  their  evidence  minuted,  but  should  pay  such  additional 
expenses  himself.  He  can  recover  from  his  opponent  for 
such  detention,  in  addition  to  the  days  actually  occupied  in 
travelling,  only  from  the  date  they  were  obliged  to  be  at  the 
Court,  that  is,  from  the  date  for  which  the  case  was  set  down 
for  trial  ;^  since  then  the  following  rule  has  been  made,  that 

^  Stephan  vs.  LMper,  decided  in  Supreme  Court,  February,  1878,  not  reported. 
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the  party  condemned  in  costs  shall  be  liable  for  witnesses' 
expenses  only  "  in  respect  of  every  day  necessarily  occupied  in 
travelling  to,  remaining  at,  and  returning  from  the  Court."  ^ 

If  a  witness  is  examined  before  a  commissioner  or  an 
arbitrator  he  is  entitled  to  the  same  expenses  as  when 
attending  a  trial. 


COSTS  OF  APPEAL. 

From  the  Magistrates'  Courts. 

An  appeal  may  be  made  from  a  Magistrate's  Court 
decision,  on  the  question  of  costs  only^  though  the  party  may 
be  satisfied  with  the  rest  of  the  judgment.  In  the  case  of 
Van  der  Burg  vs.  Gebbard^  the  Court  held  that 

"  although  it  is  in  the  discretion  of  the  resident  magistrate  to  give  or 
refuse  costs,  this  is  a  judicial  discretion,  and  that  the  judgment  given  by 
the  magistrate  as  to  costs  is  subject  to  review  in  the  same  manner  as  his 
judgment  on  the  merits  of  the  case,  and  that  where  a  judgment  as  to  costs 
is  brought  under  review,  the  Court  of  review  must  exercise  their  own 
judicial  discretion  as  to  whether  it  should  be  confirmed  or  altered.''' 

In  the  case  of  Meisserfieitner  vs.  De  Smidt,  in  appeal  from 
a  Magistrate's  Court,  heard  by  the  Supreme  Court  in 
December,  i88o  (not  reported),  the  Chief  Justice  said : — 

"I  hesitate  generally  to  interfere  with  the  magistrate's  decisions  as  to 
costs,  but  at  the  same  time  it  was  a  judicial  point,  and  it  is  really  a 
serious  question  whether  a  magistrate  should  deprive  a  successful  litigant 
of  his  costs.  The  plaintiff  was  successful,  and  there  was  no  circumstance 
to  deprive  him  of  his  costs,  and  I  think  the  magistrate  should  not 
have  made  the  plaintiff  pay  his  own  costs.  The  plaintiff  will  now, 
therefore,  have  his  costs  together  with  the  costs  of  the  appeal." 

On  the  same  day,  in  deciding  an  appeal  from  the  same 
Magistrate's  Court  in  the  case  of  Korsten  vs.  Van  Noorden 
(not  reported),  the  Chief  Justice  said  : — 

''  It  would  be  a  perversion  of  justice  if  a  magistrate  were  to  be  allowed  to 
give  a  judgment  for  a  party  and  then  make  him  pay  his  own  costs  upon 
no  ground  whatever." 

^  Rule  315,  f  a.  »  Dodds  vs.  Barry^  B.  for  1874,  p.  41 ; 

'  M.,  3,  407.  Act  20  of  1856,  §  33 ;  and  Bennett  and 

Webstet  vs.  CoOzee^  i  J.,  285. 
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So  in  a  case  where  a  Magistrate  had  given  a  judgment  for 
plaintiff  for  1 2s.,  but  ordered  him  to  pay  the  costs  of  the  case, 
the  Supreme  Court  held  that  the  Magistrate  had  not 
exercised  a  judicial  discretion  and  altered  his  judgment 
for  plaintiff  to  I2s.  with  costs,  including  the  costs  of  appeal.^ 
So  also  in  the  case  of  Molani  vs.  Conradies  Executor^  the 
Supreme  Court  held  that  a  Magistrate  must  exercise  a 
judicial  discretion  as  to  costs,  and  that  the  Court  will  only 
interfere  where  he  has  not  exercised  it  at  all,  or  has  pro- 
ceeded on  erroneous  grounds. 

From  the  Circuit  Courts,  the  £.  D.  Court,  and  the  High  Court 

of  Griqualand  West. 

A  person  who  has  sued  in  the  Court  below,  in  formd 
pauperis,  is  not  allowed  to  appeal  without  giving  security 
for  costs  of  appeal.^ 

I  have  not  been  able  to  find  a  case  where  an  appeal 
has  been  allowed  from  a  Circuit  Court,  or  the  E.  D.  Court, 
or  High  Court  of  Griqualand  West,  against  a  decree  of  costs 
only.  But  in  the  Supreme  Court,  during  the  argument  of  the 
case  of  Campher  vs.  Raubenheimer  ^  which  was  an  application 
to  vary  and  to  get  an  interpretation  of  an  order  of  Mr. 
Justice  Denyssen  given  in  the  Circuit  Court  of  Mosscl  Bay 
in  March,  1877,  as  to  costs,  the  Chief  Justice  said  that  he 
would  not  allow  an  appeal  from  his  decision  in  a  Circuit 
Court  upon  the  question  of  costs  only. 

But  since  then,  by  §  15  of  Act  S  of  1879,  it  has  been 
enacted  that — 

"  no  judgment,  decree,  or  order  made  by  the  E.  D,  Court  or  any  Circuit 
Court  by  the  consent  of  parties,  or  cls  to  costs  only,  which  by  law  are  left 
to  the  discretion  of  the  Court,  and  no  interlocutory  order,  shall  be  subject 
to  any  appeal,  except  by  the  leave  of  the  Court,  or  judge,  pronouncing 
such  judgment,  decree,  or  order." 

This  section  of  the  Act  is  taken  from  the  49th  section  of  the 
English  Judicature  Act  of  1873.  Since  the  passing  of  this 
latter  Act    the  new   Court    of   Appeal  in  England    have 

>  Adams  vs.  Sparks,  2  C.  T.,  100.  Hi/pert  vs.  Cas/Ie  MaU  PackHs  C^M" 

«  6  C.  T.,  205.  Ai«y,  6  J.,  26. 

'  Goldman  vs.  Glass,  5  J.,  76,  and  *  In  May,  1877,  not  reported. 
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frequently  refused  to  interfere  with  the  decision  of  a  judge 
as  to  questions  of  costs  only,  or  where  the  appeal  is  sub-* 
stantially  one  for  costs  only,  on  the  ground  that  diey  have  no 
power  to  do  so,  and  that  the  section  is  imperative.^  Thus  with  us, 
as  in  England,  unless  the  judge  who  decides  the  case  consents 
to  the  appeal  on  the  question  of  costs  only,  the  Court  of  Appeal 
cannot  entertain  the  appeal.  The  Supreme  Court  has  awarded 
appellants  their  costs  of  appeal  where  they  have  succeeded 
in  obtaining  a  material  alteration  of  the  judgment  appealed 
from.* 

From  the  Supreme  Courts  or  Court  of  Appeal. 

In  an  appeal  from  the  Supreme  Court,  or  Court  of 
Appeal  here,  to  the  Privy  Council,  the  claim  for  costs  cannot 
be  taken  into  consideration  in  estimating  the  value  of  the 
suit^  Therefore  our  Supreme  Court,  or  the  Court  of  Appeal, 
have  no  power  to  allow  an  appeal  from  their  decision  to  the 
Privy  Council  as  to  costs  only :  and  as  :the  Privy  Council  does 
not  allow  an  appeal  for  costs  only,  and  the  Appeal  Court  in 
England  cannot  entertain  such  an  appeal  without  the  leave 
of  the  lower  Court,*  which  leave  our  Supreme,  or  Appeal 
Courts  cannot  give,  it  follows  that  on  no  account  whatever 
can  an  appeal  be  heard  in  the  Privy  Council  from  a  decision 
of  our  Supreme,  or  Appeal,  Court,  nor  in  the  House  of  Lords 
from  the  new  Appeal  Court  in  England,  as  to  costs  only. 

The  Practice  of  the  Privy  Council^  or  the  new  Supretne  Court 

of  Appeal^  as  to  Costs. 

As  it  may  be  useful,  in  appeal  cases  from  the  ColcHiy,  to 
know  what  the  practice  of  the  Privy  Council,  or  the  new 
Supreme  Court  of  Appeal  in  England,  is  as  to  costs,  I  shall 
give  a  few  instances. 

Before  the  year  1853  the  general  rule  of  the  Privy 
Council  was — 

*'  that  the  party  who  defends  the  judgment  of  a  competent  Court  in  his 
favour  shall  not  pay  the  costs  of  the  appeal  although  he  fails."  ' 

'  Harris  vs.  Aarofi,  46  L.  J.  App.  Fourie^    decided    August,    1876,    not 

Ch.,  488 ;  Avoforth  vs.  Outrans^  Ibid,  reported  ;     Krugtr    vs.     SUmkam^ 

687  ;  Graham  vs.  Catn^Hl^  7  Ch.  D.,  decided  May,  1877,  not  reported. 

494,  and  47  L.  J.  App.  Ch.,  593 ;  Chen"  '  |  50  of  Charter  of  Justice,  and 

ful  vs.  Jotus^  47  L.  J.  App.  Ch.,  583.  NoftUn  vs.  Opptnhdm^  3  M.,  409. 

'  Tutor  Dative  Paterson  vs.  Bramson^  *  §  49  Judicature  Act  of  1873. 

B.   for   1875,  p.   40;    McDonald  vs.  *  I  L.  R.  Ch.  Div.,  41  C.  A. 
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But  on  the  13th  of  June,  1853,  the  Judicial  Committee  of  the 
Privy  Council  issued  an  order,  of  which  the  first  rule  is  as 
follows : — 

"  That,  any  former  usage  or  practice  of  Her  Majesty's  Privy  Council 
notwithstanding,  an  appellant  who  shall  succeed  in  obtaining  a  reversal 
or  material  alteration  of  any  judgment,  decree  or  order  appealed  from, 
shall  be  entitled  to  recover  ih&  costs  of  the  appeal  from  the  respondent, 
except  in  cases  in  which  the  Lords  of  the  Judicial  Committee  may  think 
fit  otherwise  to  direct." 

The  English  Judicature  Act  of  1873  adopted  the  spirit 
of  this  Order  in  Council,  by  leaving  the  question  of  costs  to 
the  discretion  of  the  Court ;  ^  and  Lord  Justice  James,  on  the 
loth  November,  1875,  while  sitting  in  the  Appeal  Court, 
handed  in  the  following  memorandum : — 

''  I  desire  to  mention  this  for  the  information  of  the  profession. 
Under  the  new  law,  costs  are  in  the  discretion  of  the  Court,  and  the 
opinion  of  the  Judges  of  the  Court  of  Appeal  is  that,  as  a  general  rule^ 
the  successful  appellant  will  get  his  costs.  The  old  rule  of  this  Court, 
that  the  successful  appellant  has  to  bear  his  own  costs,  is  no  longer  to  be 
acted  upon,  unless  the  particular  Court  in  the  particular  case  shall  make 
an  order  to  the  contrary.  The  rule  is,  however,  not  to  apply  to  appeals 
which  are  pending  at  the  time  when  the  new  system  came  into  operation ; 
such  appeals  will  be  dealt  with  according  to  the  old  practice."  * 

Under  the  new  practice  the  Appeal  Court  in  England  has 
decided  the  following  points  :-^ 

"  Where  an  appellant  fails  in  proving  his  allegations  of  fraud,  as  to 
which  he  has  adduced  a  mass  of  evidence,  but  succeeds  in  a  point  ol 
law,  he  is  deprived  of  his  costs  by  the  Court  of  Appeal.*" 

'*  Where  an  appellant  succeeds  on  a  point  not  raised  in  the  Court 
below,  he  will  be  allowed  the  costs  in  the  Court  below  but  not  the  costs 
of  the  appeal."  * 

But  as,  before  the  Judicature  Act  was  passed,  the  Privy 
Council  had  by  virtue  of  their  order  of  1853,  above  referred 
to,  exercised  their  discretion  as  to  costs,  I  shall  give  here  a 
few  examples  as  to  their  practice,  which  are  applicable  alsa 
under  the  Judicature  Act  I  take  the  following  from 
McPherson's  "Practice  of  the  Privy  Council,"  pp.  227-241 :— . 

*  38  &  39  Vict.  c.  77,  order  55.  •  Re  Cooper^  10  C.  A.  Ch.  P.,  313. 

«  L.R.Ch.Div.  for  1875-76,  Vol.  I.,  *  Husse  vs.  Paynty  38  L.  T.,  5431 

p.  41.  47  L.  J.  App.  Ch.  751, 
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*'  No  appeal  will  be  heard  by  the  Privy  Council  on  the  question  of 
costs  only." 

"  Where  an  appellant  succeeds  in  obtaining  a  slight  variation  of  the 
decree  complained  of,  but  the  variation  confers  no  real  benefit  on  him,  he 
gets  no  costs." 

"  Where  there  is  no  ground  for  appeal,  of  course  the  affirmance  must 
be  with  costs." 

'^  Where  the  decree  is  affirmed,  but  the  respondent  has  acted  dis- 
creditably and  caused  the  litigation  by  his  own  acts  (as  where  he  caused 
the  banns  to  be  published  in  a  fialse  name  and  afterwards  obtained  a 
dissolution  of  his  marriage  on  that  ground),  the  affirmance  is  without 
costs." 

'^  The  Judicial  Committee  allows  the  costs  of  both  parties  to  be  paid 
out  of  the  estate,  whether  the  appeal  be  successful  or  not,  in  those  cases 
only  where  the  circumstances  are  such  as  would  have  justified  the  Cour 
below  in  making  a  similar  allowance." 

'Mn  a  case  where  the  decree  appealed  from  granted  probate  of  a  will 
and  two  codicils,  and  the  appellant  succeeded  only  in  obtaining  a  reversal 
as  to  one  codicil,  which  was  of  no  great  importance.  Dr.  Lushington 
observed,  in  delivering  judgment  as  to  costs, '  we  think  that  this  case 
eminently  called  for  investigation ;  it  was  not  till  a  bill  in  Chancery  had 
been  filed,  and  the  case  had  come  up  here  that  all  the  facts  were  known  ; 
so  that  the  enquiry  as  to  the  second  codicil,  with  all  its  proper  circum- 
stances, could  only  be  conducted  in  the  appellate  Court.  We  think  this 
litigation  was  fully  justified,  and  are  of  opinion  that  all  the  costs  of  the 
appellant  in  this  Coiut,  and  in  the  Court  below,  should  be  paid  out  of 
the  estate.' " 

**  The  Judicial  Committee  (as  has  been  already  seen)  deals  with  the 
costs  of  the  proceedings  in  the  Court  below,  as  well  as  with  those  of  the 
appeal,  and  they  may  order  either  or  both  to  be  paid  by  the  respondent." 
*'  Where  a  Colonial  Court  had  suspended  two  Barristers  for  contempt 
of  Court,  and  the  Judicial  Committee  considered  that  the  orders  of 
suspension  ought  not  to  have  been  made,  they  simply  reversed  the 
orders ;  nor  is  there  any  case  reported  in  which  practitioners,  or  officers, 
who  have  appealed  successfully,  have  been  allowed  the  costs  occasioned 
to  them." 

^*  Where  there  is  an  appeal  and  cross  appeal,  and  each  appellant  in 
part  succeeds,  no  costs  are  given  to  either  party." 

Though,  where  there  was  a  diflference  in  the  Court  below, 
the  Privy  Council  reversed  the  Colonial  decision  with  costs  of 
appeal  and  costs  below.^ 

For  rule  of  the  House  of  Lords  as  to  costs,  see  "  House  of 
Lords  Appeal  Cases  "  for  1875-6.* 

*  MosUrt  vs.  South  African  Aiso-      ^  •  Vol    L,   p.    7i3f    Andefson  ts. 
€iatwn,  B.  for  1873,  App*,  2.  Mofice* 
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COSTS  BETWEEN  ATTORNEY  AND  CLIENT. 

I  have  already  mentioned  incidentally  some  instances  of 
costs  as  between  attorney  and  client,  and  will  now  give  a  few 
more  detailed  examples  by  way  of  illustration. 

Though  your  opponent  may  have  been  cast  in  costs,  there 
are  frequently  costs  incurred  which,  while  necessary,  cannot 
be  properly  charged  against  him,  and  should  therefore  be 
paid  by  your  own  client,  and  these  are  called  ''  costs  between 
attorney  and  client " :  for  instance,  costs  incurred  for  your  own 
information  or  exclusive  advantage ;  or  costs  unnecessary  for 
the  purpose  of  the  suit  (but  see  attorney's  liability) ;  or  the 
expense  of  making  several  affidavits  for  one  deponent  in  the 
same  suit  where  one  would  have  sufficed,  unless  the  subse- 
quent affidavits  be  bond  fide^  and  what  are  called  "  answering 
affidavits  "  to  some  facts  not  previously  disclosed  or  known  ; 
or  of  engaging  more  counsel  than  are  necessary  and  usually 
employed. 

With  us  it  is  an  old-established  custom,  that  if  a  client 
wishes  to  enjoy  the  luxury  of  having  more  than  two  counsel, 
he  should  pay  for  it,  as  also  for  the  third  and  further  briefs. 
It  has  been  decided  in  England  that  a  very  strong  case  must 
be  shewn  to  induce  the  Court  to  sanction  the  allowance,  as 
between  party  and  party,  of  the  fees  of  more  than  two 
counsel,^  and  more  recently  it  has  been  decided  that  three 
counsel  will  only  be  allowed  in  cases  of  great  complication^  as 
where  serious  charges  of  fraud  are  involved,  or  the  number  of 
witnesses  is  large.*  In  the  case  of  Smith  vs.  Buller^  quoted 
above,  the  Court  held  also  that  it  had  the  right,  although  it 
was  reluctant  to  exercise  it,  to  interfere  with  the  amount  of 
counsel's  fees.' 

Refreshers  to  counsel  will  be  allowed  as  between  party 


^  Smith  vs.  BuUer^  45  Law  J.  Ch. 
Div.,  69,  19  L..R.  Eq.,  473,  and  9  Ch. 
D.,  239,  47  L-  J-  Ch.,  880,  26  W.  R., 
812. 

•  Kirktuood  vs.  Webster ^  L.  Rep.,  9 
Ch.  Div.,  239  ;  Millard  vs.  Burroughi^ 
W.  N.,  1880,  p.  4. 

'  As  to  counsel's  fees  generally  in 
this  Colony  see  next  Chapter,  in  re 


Ednuades  vs.  MosUrt\  Edmeades  vs. 
Scheepers ;  Walker  vs.  Liquidatof's 
Cape  Central  Railways;  Logan  vs. 
Colonial  Gcvemment ;  Teengs  vs. 
Garliek;  Beaufort  West  MunidpalUy 
vs.  WemicA;  Spengler  vs.  Sea  Point 
Mumcipality;  Roux  vs.  Roux;  Trrn* 
surer-General  of  the  Colony  y^  Bosman* 
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and  party  for  every  day,  or  part  of  a  day,  after  one  whole 
day's  sitting  ;  but  unless  the  trial  occupies  in  the  whole  more 
than  one  day's  sitting,  any  refresher  to  counsel  will  be  between 
attorney  and  client^ 

What  is  called  "  Term  Refresher  "  is  also  allowed  as  costs 
between  party  and  party,  if  the  case  is  carried  over  from  one 
term  to  another.* 

The  expenses  of  a  witness  whose  evidence  is  inadmissible, 
or  not  material  to  the  cause  upon  any  one  issue,  must,  together 
with  the  costs  of  the  subpoena  to  secure  his  attendance,  be 
paid  by  the  party  whose  witness  he  is. 

You  are  not  legally  entitled  to  payment  from  the  defen- 
dant of  a  fee  for  a  letter  of  demand  unless  the  case  proceeds 
further.  Rule  i  under  A,  §  III.,  of  the  Magistrates'  Court 
Rules  of  1878  is  as  follows : — 

''  For  demand  made  by  letter  before  summons,  addition  to  necessary 
postage,  IS.  6d, 
*'  Copy  of  such  demand,  is.  6d.^ 

The  Supreme  Court  held  this  Rule  did  not  alter  the 
common  law,  stated  in  the  preceding  and  in  the  next 
paragraph.^ 

If  the  defendant  tenders  you  the  sum  claimed  or  complies 
with  what  you  demand  of  him,  your  own  client  should  pay 
the  expenses  of  the  demand  ;  ^  nor  can  you  demand  payment 
from  the  defendant  of  any  other  costs  incurred  by  you,  if  he 
tenders  you  a  settlement  before  the  summons  has  actually 
been  issued  against  him.^  But,  of  course,  if  he  tenders  you  a 
settlement  after  the  summons  has  been  issued  out  of  the 
registrar's  office,  then  he  is  bound  to  pay  the  fee  for  the  letter 
of  demand  and  all  necessary  correspondence  with  him  or  his 
attorney  since  the  issuing  of  the  summons,  as  well  as  the 
expenses  of  the  summons.    But  correspondence  before  action 

*  Brown  vs.  Sewdl^  16  Ch.  D,,  517  ;  Reddinghuys  and  Wessds  vs.   Jtmes^ 

Laurie  vs.  Wilson^  44  L.  T.  C.  P.,  87  ;  Cosneti  and  Bali,  3  J.,  250 ;  Ifefwortk 

IValker  vs.  Danid,  34  L.  T.,  899.  vs.  DunkUy^  3  J.,  400 ;  and  jines  vs. 

'  Edmeades  vs.  Mostert  and  others,  Cauvin  ^  Co.,  8  J.,  217. 

decided  Supreme  Court,  July,   1882,  ^  See  Kirsten  vs.  Braithwate,  i  M. 

and  the  other  cases  quoted  above.     See  &  W.,  310. 

also  Chapter  **  Model  Bills,''  •  Haupt  vs.  Robertson  and  Bain^  B. 

'  Lesar  vs.    Morrison,    i    J.,   30;  for  1869,  p.  i. 
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brought,  except  the  letter  of  demand,  is  regarded  as  costs 
between  attorney  and  client,  and  is  not  allowed  under  any 
circumstances  as  a  charge  between  party  and  party.  In  the 
case  of  Cafiel  vs.  Staines,^  Lord  Abinger  said : — 

**  The  practice  has  been  to  aUow  for  one  letter,  and  one  letter  only, 
before  action  brought ;  and  that  practice  ought  not  to  be  departed  froou 
If  more  were  allowed,  it  might  lead  to  great  inconvenience." 

See  also  the  same  case  as  reported  by  Dowling,  vol.  5,  p.  770, 
wher6  Baron  Parke  said : — 

''  It  is  much  better  to  abide  by  the  general  rule.  If  this  application 
were  allowed,  the  next  attempt  would  be  to  introduce  a  letter  every 
day." 

In  the  cases  of  JDean  vs.  Colonial  Government^  and 
Hartley  vs.  Colonial  Government  (not  reported ;  see  also  p.  852), 
the  Supreme  Court  (August  1882)  held  that  charges  before 
the  summons  was  issued  (excepting  letter  of  demand)  are 
costs  between  attorney  and  client,  and  added : — 

*'  The  taxing  officer  had  only  followed  the  practice  of  this  Court  from 
time  immemorial  (that  is  in  not  taxing  correspondence  before  action 
brought  as  costs  between  party  and  party)  and  that  of  the  English  Courts 
also  in  disallowing  them." 

But  since  1894  the  T.  O.  has  gradually  expanded  the  inter- 
pretation of  these  decisions  by  allowing  for  correspondence 
before  issue  of  summons,  if  material  and  necessarily  occasioned, 
according  to  the  circumstances  of  each  case. 

When  no  previous  demand  has  been  made  before  the 
issuing  of  the  summons,  the  defendant,  if  he  tenders  the 
amount  claimed  in  the  summons  upon  the  service  thereof 
upon  him,  or  within  a  short  and  reasonable  time  thereafter, 
can  thereby  free  himself  from  the  payment  of  the  plaintiff's 
costs;  nay,  more,  he  is  even  entitled  to  recover  from  the 
plaintiff*  the  costs  he  has  been  put  to  in  opposing  judgment, 
on  the  ground  of  his  tender  of  the  amount  claimed  in  the 
summons,  and  the  want  of  demand  on  the  part  of  the 
plaintiff*. 

A   demand    should    therefore^  in  all   cases,  precede  a 

»  M.  &  W.,  Vol.  2,  p.  850,  decided  in  1837. 
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summons/ so  as  not  to  put  your  client  to  unnecessary 
costs.* 

Costs  of  an  application  and  proceedings  merely  collateral 
to  the  cause  or  any  ex  parte  application  are  always  costs 
between  attorney  and  client,  unless  the  Court  specially  orders 
that  they  shall  be  costs  in  the  cause  So  also  the  costs  on 
proceedings  not  generally  necessary  In  the  suit,  and  not 
caused  by  the  other  side,  but  which  are  resorted  to  for  the 
peculiar  benefit  of  the  party  by  whom  incurred  and  are 
merely  precautionary  or  supplementary  rather  than  incidental, 
are  between  attorney  and  client.  Expenses  of  journeys, 
surveys,  and  experiments  to  enable  a  witness  to  inquire  stick 
knowledge  as  will  qualify  Mm  to  give  evidence^  and  even  where 
an  accountant  may  have  been  employed  to  examine  the 
bo6ks,  were  formerly  between  attorney  and  client,  but  are 
now  between  party  and  party,  where  under  special  circum- 
stances the  Court  think  it  necessary  and  just  and  have  been 
assisted  thereby.* 

The  costs  of  any  particular  proceeding,  wrongly  occasioned 
by  either  party,  will  fall  on  that  party,  as  also  will  the 
expenses  incurred  for  inspection  and  discovery  and  costs  of 
view,  unless  otherwise  ordered  by  the  Court.  Costs  for 
indulgence,  such  as  granting  time,  or  for  amending  summons 
or  any  pleadings,  are  also  always  between  attorney  and 
client,  unless  the  Court  otherwise  specially  directs. 

Expenses  on  obtaining  counsel's  opinion,  or  on  a  con- 
ference, or  consultation,  or  advice,  or  retainer,  are  between 
attorney  and  client ;  but,  by  long  usage  and  custom  in  this 
Colony,  the  advice  on  evidence,  and  a  conference  on  brief  with 
client  and  witnesses,  are  now  costs  in  the  cause.  Although 
a  retainer  is  properly  a  charge  between  attorney  and  client, 
the  Court,  under  the  peculiar  circumstances  of  the  case  of  the 
Ceres  Municipality  vs.  AmhoUz?  allowed  a  special  retainer 


^  GuL  Grotii  Isa£.  i,  4, 6 ;  Merula, 
4,  21,  I ;  V.  d.  Linden,  Jud.  Prac,  I., 
I.,  8,  8 ;  Faure  vs.  Wright^  i  M.,  21 ; 
Brink  vs.  GvK^k^  2  Ibid,  256 ;  Redd^ 
inghttyt  vs.  Tkmnisseny  Ibid,  258  ; 
Orlandeve  vs.  Pope,  Ibid,  260 ;  SteytUr 
vs.  D€  VUlien,  Ibid,  286 ;  Johnstone 
vs.  Kotu^  Ibid,  284 ;  Barry  vs.  Bmns 


and  Wiedham^  x  Ibid,  437 ;  Bpddt  vs. 
Barry y  B.  for  1874,  p.  41. 

«  Wynberg  Mumcipaiity  vs.  Clayton^ 
3  C.   T.,   200;   Logan    vs.    Colonial 
Govemnunt^  Ibid,  225 ;  B.  for  1875, 
p.  122 ;  (/Shea  vs.  Town   Council  of 
Fort  Elizabeth,  5  C.  T.,  173. 

*  B.  for  1868^  p.  2. 


8o8  COSTS  AND  TAXATION  OF  COSTS. 

of  25  guineas  as  a  charge  between  party  and  party.  The 
peculiar  circumstances  were,  that  as  there  was  only  one 
counsel  on  circuit,  and  he  acted  for  the  plaintiff,  the 
defendant  had  to  come  to  town  from  Malmesbury  to  engage 
a  counsel.  The  taxing  officer  disallowed  the  item,  and  on  a 
motion  being  made  to  the  Court  to  allow  it  as  between  party 
and  party,  the  plaintiff  did  not  appear  to  oppose^  and  this  fact 
probably  weighed  with  the  Court  in  allowing  the  item  as 
between  party  and  party. 

Costs  of  a  Commission  to  examine  witnesses  of  one  of  the 
parties  in  a  cause,  if  the  evidence  turns  out  to  be  not  material 
to  the  suit,  are  between  attorney  and  client;  but  if  the 
evidence  is  material,  or  the  Commission  a  joint  one,  and  the 
order  is  silent  as  to  costs,  then  the  costs  are  costs  in  the  cause. 

Costs  which  may  have  been  prematurely  incurred  are 
between  attorney  and  client ;  for  instance,  in  preparing  for 
trial,  instructing  counsel  and  drawing  the  brief  before  the 
notice  of  trial  is  given,  if  the  plaintiff  should  not  proceed  with 
the  case,  or  the  defendant  should  tender  what  is  demanded 
of  him.* 

Proving  the  execution  of  a  document  without  first  giving 
the  opposite  party  an  opportunity  of  admitting  it  also  ranks 
as  costs  between  attorney  and  client.  If  the  execution  ot 
such  a  document  is  not  clearly  denied  on  the  pleadings,  then 
a  letter  should  be  written,  inquiring  whether  the  party  will 
admit  its  execution  or  not 

Costs  as  between  attorney  and  client  are  taxable  upon  the 

same  principle  as  those  bet^ween  party  and  party.    On  the 

review  of  the   bill  of  costs  in  the  case  of   Spengler  vs. 

Municipality   of    Sea   Painty   the    Attorney-General,    who 

appeared  for  the  plaintiff,  quoted  Voet,  17,  i,  10,  and  Digest 

17, 1,  27, 4,  and  argued  that  an  attorney  was  entitled  to  his 

costs  between  attorney  and  client,  which  the  taxing  officer 

had  disallowed ;   but  the  Chief  Justice,  in  delivering  the 

judgment  of  the  Court,  said : — 

"  He  declined  to  interfere  with  the  discretion  of  the  taxing  master. 
He  could  find  nothing  to  show  that  in  England  any  difference  was  made 

*  Cooper  y%.  Boles,  $  H.  &  N.,  180;      L.  J.  C.  P.,  255. 
Galloway   vs.   Keyiaorth,  23   Law  J.  '  Decided  in  1883,  not  reported;  sec 

C»  P.,  218 ;  and  Cnrth  ts.  Platt^  33      also  pp.  866-868. 
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as  to  the  discretion  of  the  taxing  master  as  between  party  and  party  and 
as  between  attorney  and  client.  That  discretion  was  even  allowed  to 
override  a  special  agreement  He  referred  to  the  case  of  Drax  vs. 
Scroupe^  and  cited  decisions  given  by  Lord  Tenterden,  and  Littledale 
and  Parke,  J.J.  It  had  been  said  that  the  attorney,  like  an  ordinary 
agent,  was  entitled  to  recover  his  fair  disbursements.  But  that  was  a 
fiillacious  argument,  for  the  attorney  was  an  officer  of  the  Court  and 
bound  by  its  rules.  The  contract  between  him  and  his  client  was  that 
the  latter  should  pay  all  costs  allowed  by  the  taxing  master ;  nor  had  the 
Municipality  in  their  letter  agreed  to  exercise  any  other."* 

It  IS  unnecessary  specially  to  treat  of  costs  between  party 
and  party,  as  it  will  be  seen,  from  what  has  been  already 
stated  as  to  costs  between  attorney  and  client,  what  these  are. 


AN  ATTORNEY'S  LIEN  FOR  COSTS. 

The  jus  retinendcB  possessionis  of  the  Roman  law  served 
no  doubt  as  the  basis  of  the  English  law  on  "Lien,"  for 
there  is  a  remarkable  resemblance  between  them ;  while  we 
know,  as  a  fact,  that  the  subject  is  not  so  ancient  in  England, 
and  that  it  was  sanctioned  there  by  universal  custom.  The 
English  precedents  are  therefore  valuable  where  they  interpret, 
but  do  not  differ  from,  the  Roman  doctrine. 

A  lien,  then,  may  be  defined  as  a  *'  right  which  one  man 
has  to  retain  that  which  is  in  his  possession,  belonging  to 
another,  till  certain  demands  are  satisfied." 

It  is  therefore  only  a  right  to  hold,  and  attaches  to 
property  coming  into  the  possession  of  a  person  claiming  the 
lien.  This  right  of  lien  only  attaches  in  the  case  of  an 
attorney  duly  qualified  and  authorized  to  act,  but  when  it  has 
once  attached,  it  remains  even  after  the  qualification  of  the 
attorney  has  ceased. 

By  the  law  of  England  an  attorney's  lien  is  more  extensive 
than  by  the  law  of  this  Colony ;  for  if  a  deed  or  an)rthing 
else  is  given  that  he  may  do  any  work  on  it,  he  has  by  the 
law  of  this  Colony  his  lien  upon  that  thing  only  for  his 
charges.  But  in  England  an  attorney  has  a  lien,  not  only 
on  account  of  such  work  or  for  other  labour  professionally 

^  I  DowL,  78.  other  points  more  fully  stated  in  next 

*  Sec  the  same  case,  and  also  oa     Chapter. 
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bestowed  or  money  expended  on  behalf  of  his  clients,  but 

a/so  upoii  all  other  documents  of  his  clients  coining  into  his 

Jiands  in  the  course  of  business  (whether  they  have  reference 

to  the  same  transaction  or  not,  and  whether  he  has  received 

them  before  or  after  the  particular  occasion  which  gave  rise 

to  the  debt  on  account  of  which  the  lien  is  maintained,  or 

whether  the  papers,  &c,  of  the  client  are  delivered  for  the 

purpose  of  perusing,  copying,  abstracting,  or  merely  exhibiting 

to  a  witness  on  the  trial  of  an  action),  and  also  on  money  and 

property  generally  coming  into  his  hands  for  the  purpose  of 

being  used  in  legal  proceedings}    But  by  our  law  an  attorney's 

lien  is  not  so  extensive^  and  is  only  for  any  specific  work  done 

in  or  on  the  preparation  of  any  document  or  deed    Notaries 

and    conveyancers    have   similar    rights.^      Attorneys    are 

especially  forbidden,  by  the  law  of  Holland,  which  on  this 

point  is  in  force  in  this  Colony  also,  to  retain  any  documents 

belonging  to  clients  as  security  for  unpaid  costs,  except  for 

such  specific  lien  as  before  mentioned^    It  is  to  be  observed, 

however,  that  this  lien  of  an  attorney,  notary,  or  conveyancer 

attaches  only  to  the  papers  and  documents^  &c.,  which  come  into 

his  possession  in  the  course  of  his  employment  as  an  attorney ^ 

notary y  or  conveyancer  in  his  professional  capacity ;  and  does 

not  attach  therefore  to  documents,  &a,  which  he  acquires  in 

a  different  capacity. 

In  the  case  of  Laubscher  vs.  Hofmeyr^  where  the  plaintiff 

claimed  the  restitution  of  certain  papers  entrusted  by  her  as 

executrix  of  her   husband's  estate   to   the  defendant,  an 

attorney,  for  the  purpose  of  liquidating  the  estate,  while  the 

defendant  on  the  other  hand  claimed  a  lien  on  the  papers 

by  virtue  of  a  debt  due  by  the  deceased  to  him,  and  for 

commission  for   administering   the    estate,  &c.,  the    Court 

decided  that — 

''  the  defendant  had  no  right  of  general  detention  of  documents  for  the 
payment  of  his  commission  or  cash  balance ;  it  decided  also  that  an 
agent  or  an  executor  had  no  lien  on  documents  belonging  to  an  estate 
administered  by  him  unless  he  could  show  a  special  right." 

1  Taunton  vs.  Goforth,  6  D.  &  R.,  caHmsy 

384;  Ex  parte  Jabet^  6  Jurist  (N.S.),  »  G.P.B.,  Vol.  2,  p.  722,  Art.  80; 

387 ;    Jones  vs.    TumbuU^   5  DowL,  Ibid,  p.  813,  Art.  166. 

592 ;  re  Nesbitt^  2  Sch.  and  Lef.,  279.  *  Decided    November,     1871,    not 

»  Sec  "Liens "in Chapter ''-fift^/^  reported. 
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An  attorney's  lien  is  not  lost  by  his  insolvency  or  that  ot 
his  client^  nor  by  the  death  of  either  of  them ;  for  when  he 
can  no  more  hold  the  lien  personally  by  reason  of  death  or 
insolvency  or  assignment  of  his  estate,  his  right  passes  to  his 
representative  against  the  client,  or  against  the  estate  of  the 
latter.^  Nor  is  the  lien  lost  by  his  entering  into  partnership, 
but  will  continue  even  though  partnership  is  dissolved  or  he 
retires  from  practice.^ 

The  attorney,  having  a  lien  on  the  papers  in  a  particular 
suitt  will  be  ordered  to  deliver  them  up  on  payment  of  his 
bill  of  costs  in  such  a  suit,  and  the  client  cannot,  in  such  a; 
case,  be  compelled  to  pay  also  the  general  balance  due  by 
him  to  the  attorney ;  but  if  the  client's  money  come  regularly 
into  his  attorney's  hands,  the  latter  has  the  right  of  set'^ff for 
his  general  costs^  and  this  right  not  only  extends  to  the  general 
balance,  but  also  to  the  costs  of  an  action  properly  brought 
for  its  recovery. 

As  long  as  an  attorney's  lien  lasts  he  cannot  be  compelled 
even  to  grant  an  inspection  of  the  papers  in  his  possession, 
unless  his  bill  be  paid,  or  satisfactory  security  be  given  ;  nor 
can  he  be  forced  to  afford  any  facility  to  the  client  by  the  use 
of  the  papers,  or  to  deliver  them  up  for  the  purpose  of  the 
cause.^  But  if  a  case  of  pressing  necessity  be  made  out,  and 
if  justice  cannot  otherwise  be  obtained,  then  the  Court  can, 
in  its  discretion,  order  the  production  of  the  documents  on 
which  the  lien  is  claimed,  provided  that  their  production  can 
in  no  way  affect,  or  be  prejudicial  to,  the  attorney's  lien.* 
But  he  need  not  part  with  them  ;  he  is  bound  only  to  produce 
them  on  a  subpoena  duces  tecum^ 

In  the  case  of  De  Villiers'vs.  Berrang^y  heard  in  the 
Supreme  Court  on'  the  31st  August,  1877  (not  reported),  the 
Court  granted  the  applicant,  who  was  a  former  partner  of 


*  Re  DavUsy  12  L.  J.  (N.  S.),  456 ; 
Stephenson  vs.  Blakdocky  i  M.  &  S., 

535. 
'*  Hope  vs.  Uddelly  7  D.  M.  &  G., 

33«- 

*  Griffiths  vs.  Griffiths,  2  Hare,  587, 

592 ;  Twort  vs.  Dayrdl,  13  Ves.,  195, 
197  ;  Boton  vs.  Holland,  4  My.  &  C., 
358.    Consult  also  Voet|  16,  2,  21,  and 


Cens.  For.  4,  37,  13 ;  Sande,  3,  15,  5. 

*  Commerdl  vs.  Poynton,  I  Swarst, 
a  ;  Z.  and  W.  Ry.  Co,  vs.  CFerrall^ 
I  Jur.,  193 ;  Richards  vs.  PlaUl^  T.  & 
R.f  79;  Newington  Local  Board  vs. 
EldridgCy  12  C.  D.,  340;  Scott  vs. 
Penning,  15  L.  J.,  Ch.,  88. 

»  Re  Toleman,  42  L.  T.  Rep.  (N.  S.), 
413;  Fowler  vs.  Fowler,  44  L.  T.,  799. 
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respondent,  leave  to  inspect  all  documents  in  possession  of 
the  respondent,  connected  with  a  suit  which  came  into  the 
hands  of  the  parties  during  the  existence  of  the  partnership  ; 
the  defence  being  that  the  object  of  the  applicant  was  to 
obtain  inspection  for  the  purpose  of  assisting  a  former  client, 
since  insolvent,  in  another  suit,  and  that  if  inspection  were 
granted,  the  partnership  lien  on  the  papers  would  be  lost. 
The  Chief  Justice  decided  in  this  case — 

^'  That  the  question  of  lien  did  not  arise  in  this  application,  and  that  the 
point  in  dispute  between  the  parties  must  be  setded  by  the  ordinary  rules 
of  partnership,  and  that,  in  the  absence  of  a  special  agreement  to  the 
contrary,  each  party  had  an  equal  right  with  the  other  to  inspect  all 
documents  connected  with  the  late  firm,  and  that  the  mere  fact  that  it 
was  for  the  purpose  of  making  use  of  information  gained  by  the  inspection, 
for  the  benefit  of  the  client,  did  not  really  affect  the  case.'' 

The  attorney  has  no  lien  on  any  private  deeds  of  one 
partner  in  respect  of  business  done  for  the  firm.^ 

If  an  attorney  proves  his  claim  upon  his  client's  insolvent 
estate  without  specially  reserving  his  lien,  or  if  he  agrees  to 
the  assigrnment  of  the  estate,  or  if  he  takes  a  bond  or  a 
promissory  note  from  him  for  his  bill  of  costs,  he  loses  his 
lien,  and  it  will  not  be  revived  even  if  the  bond  remain  unpaid 
and  the  promissory  note  should  afterwards  be  dishonoured' 
But  if  he  wishes  to  prove  his  claim  upon  his  client's  insolvent 
estate,  without  losing  his  lien  thereby,  he  should,  if  it  is  not 
disclosed  on  the  face  of  the  deed,  state  the  nature  of  his  lien, 
and  that  he  does  not  wish  to  waive  his  right  of  lien  by 
proving  the  claim.  Lord  Chancellor  Sugden,  in  the  case  of 
Taylor  vs.  Gorman^  said : — 

''  If  he  (the  attorney)  did  not  mean  to  waive  his  lien  at  the  time,  he 
ought  to  have  set  up  his  title  by  reason  of  the  possession  of  the  deed. 
He  cannot  now  set  up  that  right  by  proof  of  the  creditors  consenting  to 
it,  nor  is  such  a  right  given  by  the  decree,  which  only  saved  his  rights,  it 
he  had  any." 

By  §§  27  and  30  of  Ord.  No.  6  of  1843  every  creditor 
claiming  must  prove  his  claim  on  the  insolvent  estate,  and  if 
he  has  a  lien,  he  would  do  well  to  follow  the  advice  of  Lord 

*  Turner  vs.  Deane^  x  Exch.,  836*  Roberts  vs.  Jeffrey*^  8  L.  J.  (O.S.),  137, 

'  Rc  Solomon^   I  Glyn   &  J,,  35;      140;  Ex ^arti  SpoiHsTooode^  B,  R.,  90t 

»  7  Jr,  Eq.  Rep.,  259. 
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Sugden ;  for  if  he  stand  aloof,  though  he  may  maintain  his 
lien,  he  cannot,  after  the  rehabilitation  of  the  insolvent,  sue 
him  on  the  lien,^  and  besides  whatever  right  the  insolvent  has 
becomes  vested  in  his  trustee.* 

Besides  this  lien  on  his  client's  documents  the  attorney 
may  also  have  a  iien  to  a  certain  extent  on  his  clients  money 
coming  into  his  handsy  whether  by  a  judgment  or  by  arbitra- 
tion or  compromise.  If  the  money  gets  into  his  hands,  he 
may  retain  to  the  amount  of  his  bill  and  for  the  charges  due 
by  virtue  of  his  right  of  set-off,  and  he  may  even  stop  it  in 
transition  if  he  can  lay  hold  of  it^ 

But  to  the  general  rule  that  an  attorney  has  a  lien  for 
special  work  done  on  certain  documents  of  his  client,  or  the  right 
of  retention  or  of  set-off  of  the  clients  money  coming  into  his 
possession,  there  is  an  exception  in  the  case  of  documents,  or 
money,  delivered  for  a  specific  purpose^  inconsistent  with  the 
general  lien.  For  instance,  in  a  case  where  the  client  handed 
to  his  attorney  a  deed,  simply  to  show  it  to  a  third  party,  to 
satisfy  him  that  the  client  had  made  provision  for  payment  of 
his  debts,  it  was  held  that  not  being  delivered /^r  the  purpose 
of  business^  the  deed  did  not  become  subject  to  the  lien  ;  so 
also  where  an  attorney  received  money  from  his  client  for  the 
specific  purpose  of  paying  off  a  mortgage,  and  did  not  do  it 
but  claimed  a  lien  on  it  for  costs,  it  was  held  that  he  was  not 
entitled  to  the  lien,  and  he  was  summarily  ordered  to  repay 
the  amount.^ 

The  right  of  the  attorney's  lien  is  commensurate  only  with 
tlie  right  of  his  client^  and  if  the  right  of  the  client  be  limited 
to  a  certain  extent,  the  attorney  has  a  lien  to  the  same 
extent  only,  and  no  more ;  so  if  the  right  of  the  client  to  the 
subject  of  the  lien  ceases^  the  lien  ceases  also^  as,  for  instance, 
where  a  client  has  only  a  life  interest  in  an  estate,  the  title 
deeds  to  which  formed  the  subject  matter  of  the  lien  on  the 
death  of  the  client,  the  lien  ceases.^ 

>  Ibid,  %  120.  Geld,    93 ;     Vaugkan   vs.    Van  der 

'  Ibid,  f  48.  Skgen^  2  Drew,  409 ;  Jii  Fimbertotit 

'    *  Wdsch   V8.    ffoie,    Dougl.,    258;  18  Ves.,  282. 

BisJwp  vs.  ffigginst  Barnes,  38 ;  Marr  *  2  Cr.  M.  &  R.,  420^  per  Holland, 

vs.  Smith,  4  B.  &  Aid.,  466.  B. ;  2  Dr.  &  W.,  405 ;  Re  Biunden  vs. 

\    *  ChamfemouH  vs.  Scott,  Madds  &  paart,  per  Lord  St  Leonard* 
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The  lien  of  an  attorney  is  like  a  security,  and  he  can  set 
up  a  defence  of  the  lien  if  a  claim  is  made  for  the  subject 
matter  upon  which  he  holds  his  lien,  and  this  defence  will  be 
a  good  one,  even  though  his  right  to  an  action  for  his  costs 
may  be  barred  by  prescription,  for  a  lien  is  not  determined  by 
prescription.* 

The  "  statute  of  limitation  "  (said  the  Court  in  Higgins  vs. 
Scott  ^  "  bars  the  remedy  but  not  the  debt"  And  Lord  Eldon, 
in  Spears  vs.  Hartly^  said : — 

*'That  though  the  statute  has  run  against  a  demand,  if  a  creditor 
obtain  possession  of  goods  on  which  he  has  a  lien  for  a  general  balance, 
he  may  hold  them  for  that  demand  by  virtue  of  his  lien." 

But  when  he  gives  up  possession  of  the  things  or  money 
on  which  he  had  the  lien,  then  his  right  of  retention  perishes, 
and  his  lien  is  at  an  end,  even  though  he  may  have  given  up 
possession  by  mistake.*    Mr.  Justice  Littledale^  said : — 

'Mf  the  plaintiff  parted  with  the  possession  of  the  papers  by  his  own 
act  (though  by  mistake),  he  has  no  longer  any  lien  upon  them ;  but  if 
they  were  got  out  of  his  possession  wrongfully,  his  lien  remains." 

A  town  attorney,  acting  as  agent  for  a  country  attorney, 
has,  as  against  the  country  attorney,  a  lien  on  papers  in  a 
particular  matter  which  come  into  his  possession  in  course  of 
that  employment  for  what  he  owed  him  thereon.*  But  observe 
the  distinction  drawn  as  to  a  lien  upon  papers,  &c.,  if  received 
direct  from  the  client,  or  if  received  through  that  client's  local 
attorney.  In  the  former  case,  as  already  discussed,  the  lien 
remains  good  as  against  all  the  world.  Not  so  in  the  latter 
case ;  for  if  the  client  had  settled  with  the  attorney  whom  he 
directly  employed,  and  if  he  is  not  aware  of  the  city  attorney's 
lien,  he  has  nothing  to  do  with  this  attorney's  principal  or 
city  attorney,  who  may  really  have  conducted  the  suit  or  did 
the  business  required.  Of  course,  as  long  as  the  client  has 
not  yet  paid  the  local  attorney,  the  principal  attorney  can 

>  (r.  A.  and  C*  Wi  Raih  6r»  Co,^  132. 

29  L.  &  J.  Chan.,  583 ;  Re  JSroomkead^  *  In  the  case  of  Dieas  vs.  Stockl^^ 

16  L.  J.  G.  B.,  355.  C.  &  P*,  Vol.  7,  p.  587. 

■  2  B.  &  A.,  p.  413.  *  Taunttm  vs.  Go/or^  6  D.  ft  R., 

'  3  En).,  81.  384 ;  Scraceyz,  Whatingtan,  2  B.  &C., 

^  Jacols  vs.  Latour^  5  Bing.,  130^  p*  n  $  ^ork/vs.  Hep^e^  15  Ves.,  297. 


COSTS  AND  TAXATION  OP  COSTS.  815 

detain  the  papers.    In  the  case  of  Waller  vs.  Holmes}  Vice- 
Chancellor  Wood  said  : — 

■ 

"  The  lien  is  limited  to  the  debt  actually  due  from  the  client  to  the 
country  solicitor  ;  no  man  can  confer  on  another  a  greater  interest  than 
he  has  himself,  and  a  country  solicitor  could  give  a  town  agent  no  lien 
which  he  did  not  himself  possess  ;  it  might  have  been  arranged  anyhow 
that  there  was  an  implied  authority  given  to  the  country  solicitor  to 
confer  the  lien  as  the  client  knows  that  an  agent  must  be  employed,  but 
that  view  does  not  seem  to  have  been  taken,  and  the  cases  are  against 
it  In  fact,  the  London  agent  is  always  taken  to  give  credit  to  the 
country  solicitor  and  not  to  his  client,  of  whom  he  knows  nothing.  The 
country  solicitor  having  a  lien  upon  the  documents  in  his  possession  may 
be  capable  of  conferring  that  lien  upon  the  London  agent,  but  here  there 
is  nothing  due  to  the  country  solicitor ;  he  has  no  lien,  and  consequently 
the  London  agent  can  derive  none  from  him.  The  documents  must 
therefore  be  delivered  up." 

A  town  attorney  or  agent  has  no  lien  for  the  general 
balance  due  to  him  from  a  country  attorney  upon  money  of 
his  client  on  the  latter  coming  to  his  hands  in  a  cause  in 
which  he  acts  as  such  town  agent,  because  he  must  have 
known  that  the  money  was  received  for  the  client's  use.* 

A  lien  is  not  lost  by  an  attorney  bringing  an  action  against 
his  client* 


WHEN  AN  ATTORNEY  IS  NOT  ENTITLED  TO  ANY 
COSTS,  AND  IS  LIABLE  TO  PAY  COSTS* 


THE  TAXING  OFFICER'S  FUNCTIONS  IN 

TAXING  COSTS. 

It  was  formerly  the  practice  for  the  Court,  or  one  of  the 
Judges,  to  tax  the  costs  in  any  case,^  but  the  Court's  functions 
in  this  respect  are  now  performed  by  the  taxing  officers 
appointed  by  the  respective  High  Courts,  or  by  the  Judge's 
Registrar  on  Circuit,  all  of  whom  have  the  power,  without 

*  L.  J.,  Vol.  30^  p.  24#  •  Higgins  vs.  Scott^  2  B.  &  Ad.,  413. 

'  Moothy  vs.  Sfmcefy  a  D.  &  R.,         *  See  Chapter  XLII. 
p.  6.  *  v.  d.    Linden,    Jud.   Fmc.,    II., 

Chap.  8,  S§  2,  3,  aiid  4. 
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further  or  special  reference  from  the  Court,  to  tax  all  bills  of 
costs  of  their  respective  Courts  of  which  due  notice  of  taxation 
has  been  given.  The  taxing  officer  of  the  Supreme  Court 
has,  however,  the  additional  power  of  taxing  all  the  Circuit 
Court  bills  of  costs ;  the  Registrars  of  the  E.  D.  Court  and  of 
the  G.  W.  Court  only  bills  of  their  respective  Courts  and 
Circuits,*  while  the  Registrar  of  the  Circuit  Court  has  power 
only  to  tax  bills  of  costs  incurred  in  the  Circuit  Court  in  which 
the  case  was  decided  and  in  which  he  acted  as  Registrar  and 
while  on  Circuit."  The  powers  of  the  taxing  officer  are 
defined  by  the  36th  and  207th  Rules  of  Court 

The  fees  to  be  taken  by  the  taxing  officer  on  the  taxa- 
tion of  a  bill  of  costs  are  is.  in  every  £  or  fraction  o(  sl  £ 
taxed.*  The  party  who  is  condemned  to  pay  the  costs  nlust 
also  pay  the  taxing  officer  or  Registrar's  fees  for  taxation, 
and  the  necessary  expense  attending  the  taxation  of  a  bill  of 
costs. 

When  the  taxation  is  completed  by  the  taxing  officer,  he 
grants  his  certificate,  or  allocatur,  as  it  is  technically  called, 
of  the  final  result ;  this  allocatur  should  show  the  amount 
deducted,  and  should  state  the  amount  at  which  the  bill  has 
been  taxed. 

Usually  it  is  written  at  the  foot  or  across  the  bill  of  costs. 
No  bill  of  costs,  or  any  item  thereof,  can  be  reviewed  unless 
the  taxing  officer's  allocatur  has  been  granted. 

The  taxing  officer  should  not  tax  a  bill  of  costs  without 
proof  being  shown  to  him  that  the  party  against  whom  the 
bill  is  to  be  taxed  has  had  notice  of  taxation,  unless  he 
appears  in  person  or  by  his  attorney ; .  or  if  the  case  is  an 
unopposed  liquid  one. 

A  taxing  officer  cannot  tax  a  bill  of  costs  for  general 
professional  services,  nor  in  respect  of  non-contentious  matter 
only.  Such  a  bill  does  not  require  taxation.^  Still,  if  the 
client  desire  it,  and  can  shew  reasonable  cause  for  it,  there  is 
nothing  to  prevent  the  Court  specially  referring  such  a  bill  to 
the  taxing  officer  for  taxation.    Such  an  application  should 

*  See  Rules  of  Court,  36  and  207 ;         *  Elliott  vj.  Taylor^  6  J.,  i8 ;  and 
Pr.  5  of  §  20  of  Act  21  of  i864«  Burger  ts.    Cape   Central  RaHweys, 

*  Rule  of  Court  207.  Ibid,  13a 
'  Act  20  of  1S84,  Sch.  2,  IIL 
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be  by  petition  to  the  Court  for  relief ;  and  notice  should  be 
given  to  the  attorney. 

If  an  attorney  wishes  to  have  his  own  bill  taxed  against 
his  client,  he  should  produce  proof  to  the  taxing  officer  that 
the  client  has  received  notice  of  taxation. 

Besides  proof  of  the  service  of  the  notice  of  taxation,  there 
should  also  be  proof  shewn  to  the  taxing  officer  that  a  copy 
of  the  bill  of  costs  to  be  taxed  has  been  served  upon  the 
party.  This  proof  is  usually  an  affidavit  of  service  of  the 
notice  and  of  the  bill  of  costs.  If  the  taxing  officer  is  satisfied 
that  due  notice  has  been  given,  and  the  party  fails  to  appear 
at  the  time  fixed  in  the  notice,  he  may  without  further  delay 
tax  the  bill  in  his  absence. 

No  notice  of  taxation  is  necessary  of  bills  of  costs  in  liquid 
cases,  where  provisional  sentence  has  not  been  opposed, 
because  the  fees  are  fixed  and  are  always  the  same ;  the 
taxing  officer  requires  proof  only  that  the  Sheriffs  charges 
(which  vary)  are  correctly  brought  up  in  the  bill,  and  for  this 
purpose  the  Sheriffs  initials,  or  those  of  his  clerk,  are  sufficient 
But  if  provisional  sentence  has  been  opposed  by  the  defendant, 
then,  as  additional  charges  are  incurred  thereby  to  the  usual 
model  bill,  the  party  who  has  to  pay  the  costs,  or  his  attorney, 
should  get  notice  of  taxation. 

A  client  can  also  demand  to  have  his  attorney's  bill  of 
costs  taxed,  and  if  the  bill  contains  only  one  taxable  item, 
then  the  whole  bill  may  be  taxed,  otherwise  not.^ 

There  is  no  time  fixed  either  by  law  or  by  custom  for  the 
length  of  notice  to  be  given  before  a  bill  can  be  taxed,  but  a 
fair  and  reasonable  notice  should  be  given. 

In  Cape  Town  this  average  period  is  24  hours*  notice. 
But  if  the  time  of  taxation  has  been  fixed,  the  other  party 
may  obtain  a  postponement  on  sufficient  cause  being  shown 
to  the  taxing  officer,  who  usually  fixes  the  day  and  hour 
beforehand. 

There  are  no  special  days  for  taxation  ;  a  bill  may  be 
taxed  by  the  taxing  officer  on  any  business  day,  and  he 
cannot  postpone  or  delay  a  taxation  without  satisfactory 
reason. 

?  S/afer  vs.  Brooke^  9  Dowl.,  349.     But  see  supra  as  to  non-contentious  matter. 
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The  taxing  officer  may  adjourn  the  taxation  if  not 
completed  on  the  day  it  began. 

If  the  party  against  whom  the  bill  of  costs  is  taxed  should 
complain  that  neither  he  nor  his  attorney  had  received  notice 
of  taxation,  the  taxing  officer  cannot,  without  the  consent  of 
the  other  side,  retax  the  bill,  and  the  party  aggrieved  should 
apply  to  the  Court  for  a  fresh  taxation,  or  a  review  of  the 
taxation,  but  he  must  first  prove  the  non-service  of  the  notice 
and  of  the  bill.^ 

A  party  wishing  to  object  to  any  part  of  a  bill  of  costs 
should  do  so  before  the  taxing  officer,  by  pointing  out  to 
him  the  items  he  objects  to  and  stating  the  grounds  of  his 
objection. 

Any  objection  to  the  taxing  officer's  allowance  or  dis- 
allowance, or  reduction  of  an  item,  should  be  made  before  he 
has  affixed  his  allocatur  to  the  bill  of  costs.'  And  the  taxing 
officer,  when  allowing  or  disallowing  an  item  to  which  either 
of  the  parties  objects,  is  bound  to  assign  the  grounds  and 
reasons  of  his  decision  thereon.  If  a  party  appear  before  the 
taxing  officer,  and  do  not  then  object  to  his  taxation,  or, 
having  had  due  notice,  do  not  appear,  he  cannot,  after  the 
taxing  officer's  allocatur  has  been  affixed,  object  to  any  item 
to  which  he  did  not  make  his  objection  before  the  certificate 
was  granted.  On  the  motion  of  Meyring  vs.  Meyring's 
Executors,^  the  Chief  Justice  said  : — 

"There  was  no  doubt  that  the  general  rule  was  that  the  party 
objecting  should  first  object  to  the  taxation  before  the  taxing  officer, 
and  afterwards,  if  necessary,  appeal  to  the  Court" 

The  taxing  officer  must  confine  his  inquiry  to  matters 
connected  with  the  bill  before  him,  and  cannot  go  into 
matters  foreign  to  the  bill. 

He  is  bound  carefully  to  consider  the  objections  made, 
and  if  he  deems  further  inquiry  necessary,  or  wants  further 
information,  he  can  adjourn  the  taxation.  He  may  receive 
and  take  evidence  on  both  sides  in  the  case  of  controverted 

^  Litjy  YS.  Drew^  5  D.  ft  L.,  307.  additional  role  to  the  English  Jndicatore 

'  F^rsofu  vs.  liitckie,  4  Bine.  (N.S.),      Act  of  1875. 
306^   and  6   Scott,    399;   also  30th         '  Decided    Sunreme    Court,    Feh, 

1880^  not  reported. 
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charges  ;  for  instance,  when  an  attorney  makes  a  charge  for 
something  done  out  of  the  regular  course  of  his  professional 
business,  the  burden  of  establishing  his  right  to  charge  in 
respect  of  such  item  will  lie  upon  the  attorney ;  also,  if  an 
attorney  is  sent  by  his  client  upon  a  journey,  he  will  have  to 
shew,  not  only  the  authority  for  making  the  journey,  but  that 
he  has  given  such  attention  to  the  matter  in  hand  as  will 
entitle  him  to  the  charge  made  in  respect  of  it 

In  taxation  of  costs  the  taxing  officer  is  bound  to 
conform  to  the  rules  and  directions  that  may  have  been 
framed  by  the  Court,  or  to  the  instructions  given  to  him  by 
the  Court  from  time  to  time,  or  to  take  as  his  criterion  the 
decision  of  the  Court  on  questions  of  costs.  The  taxing 
officer  has  no  power  to  allow  interest  on  a  bill  of  costs, 
though  the  client  may  have  agreed  to  pay  interest ;  nor  can 
he  tax  a  paid  bill,  without  an  order  of  Court,  unless  the 
parties  consent  thereto.  The  taxing  officer's  duty  in  taxation 
is  to  allow  all  disbursements,  costs,  and  charges  that  the 
attorney  has  been  put  to  and  is  entitled  to  make.  He  has  to 
regulate  the  charges  according  to  the  usual  and  established 
scale  of  costs.  He  ought  to  disallow  such  items  as  are  not 
properly  vouched  for  before  him,  or  appear  to  have  been 
unnecessarily  incurred ;  his  duty  is  to  moderate  the  charges 
of  an  attorney,  but  he  cannot  decide  the  question  of  his 
negligence,  which  can  be  done  by  the  Court  only.  But 
though  the  taxing  officer  cannot  decide  the  question  of 
negligence  of  the  attorney,  it  is  in  his  power  to  decide  as  to 
the  propriety  of  the  charges,  and  whether  the  proceeding  was 
useful  or  necessary ;  for  instance,  if  the  charge  ought  never 
to  have  been  made  because  the  business  ought  never  to  have 
been  done,  the  taxing  officer  may  disallow  the  charge.^ 

The  taxing  officer  must  decide  also  whether  the  business 
charged  for  was,  under  the  circumstances,  necessarily  done  or 
not,  or  whether  the  expenses  incurred  are  reasonable  or  not. 
He  has  great  discretion  allowed  him  by  the  Court  as  to  the 
question  of  charge  for  particular  items,  but  wherever  these, 
or  the  rate  of  remuneration  to  counsel  or  attorney,  arc  not 

»  Nelson  vs.  Slack,  2  M.  &  Scott,       744 ;  I/bald  vs.   ffally  2  Dowl.,  163  ; 
820;  Morris  vs.  Parkinson^  3  Dowl.,      Dragy^,  Scroop,  2  B.  &  Ad.,  581. 
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fixed  by  positive  tariff,  he  must  be  guided  by  certain  rules 
recognised  in  taxation  of  costs,  the  object  in  such  cases,  in 
the  absence  of  a  tariff,  being  as  far  as  possible  to  regulate  the 
remuneration  according  to  the  value  of  the  services  rendered, 
and  to  the  nature  and  magnitude  of  the  case  and  the  number 
of  witnesses  to  be  examined.  Lord  Langdale,  in  the  case  of 
Lucas  vs.  Peacock^  said  : — 

'^  The  professed  object  is  to  adapt  the  remuneration  to  the  value  of 
the  services  rendered,  though  it  has  frequently  failed  to  effect  that 
purpose." 

On  the  taxation  of  allowance  to  witnesses,  it  is  the  duty 
of  the  taxing  officer,  in  case  of  an  objection,  to  inquire  and 
consider  whether  or  not  the  witnesses  were  necessary  and 
material,^  and  in  order  to  ascertain  this,  he  may  make  use  of 
counsel's  opinion  and  advice  on  evidence.^ 

Immediately  a  party  has  obtained  the  taxing  officer's 
allocatur  upon  a  bill  of  costs,  he  may,  without  any  further 
delay,  issue  a  writ  against  his  adversary  for  the  amount, 
unless  there  is  an  order  of  Court  staying  the  execution  for  a 
certain  period.* 

The  taxation  of  the  taxing  officer  is  subject,  upon  the 
application  of  either  party,  to  be  reviewed,  confirmed,  or 
altered  by  the  Supreme  Court  or  any  Judge  thereof;  and  the 
taxation  of  the  registrar  of  circuit  is  subject  to  be  reviewed 
by  the  Circuit  Court  in  which  the  action  was  heard,  or  by  the 
next  ensuing  Circuit  Court  for  the  same  district ;  it  may  be 
reviewed  also  by  the  Supreme  Court  or  any  Judge  thereof.* 
But  in  the  case  of  Trusby  vs.  Swemmer^  the  Supreme  Court 
refused  to  review  a  Circuit  Court  bill  of  costs  taxed  by  the 
registrar  of  circuit,  on  the  ground  that  the  notice  to  review  a 
Circuit  Court  bill  by  the  Supreme  Court  should  be  served  on 
the  party  and  not  upon  his  attorney. 

The  party  who  is  dissatisfied   with  the  taxing  officer's 
taxation  can  bring  it  under  review,  upon  notice  of  motion  to 

*  8  Bear,  la  Wehmeyer^  decided  15th  May,  1877,  not 
'  Koitcs^,  McLachlafiy  B.  for  1875,       reported. 

p.  6  ;  also  Hugo  vs.  Fkky  not  reported,  *  Rule  of  Court  36.^ 

decided  June,  1876.  *  Rule  of  Court  Nor'20i, 

*  Rabie  vs.  Naudi,  B.  for  1875,  p.  3 ;  P  B.  for  1868,  p.  218, 
also    Shieh    and    Van    Rooyen     vs^ 
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the  opposite  party.  This  notice,  or  the  affidavit  in  support 
of  it,  should  specify  the  items  objected  to,  and  the  grounds 
of  the  objection  should  be  assigned.  The  affidavit  should 
state  also  that  the  objections  were  duly  brought  to  the  notice 
of  the  taxing  officer,  that  he  has  not  entertained  them  to  the 
extent  urged,  or  that  he  has  totally  disallowed  them  ;  for  the 
Court  requires  that  the  objectionable  items  should  be  specified 
and  reasons  given,  in  order  that  the  subject  matter  in  con- 
troversy may  be  dealt  with  at  once,  and  the  time  of  the  Court 
not  unnecessarily  wasted  by  going  over  the  rest  of  the  bill 
already  disposed  of  by  the  taxing  officer. 

Though  no  time  is  fixed  within  which  the  taxing  officer's 
taxation  should  be  reviewed,  the  party  wishing  to  bring  it 
under  review  should  do  so  within  a  reasonable  time,  otherwise 
the  Court  will  not  entertain  his  application. 

In  the  case  of  Laurence  vs.  Ward  &  Wessels^  the  Court 
suggested  that,  wherever  the  taxing  officer's  taxation  is  to  be 
brought  under  review,  he  is  to  have  due  notice  of  it,  so  as  to 
allow  him  sufficient  time  to  prepare  his  report  and  to  be 
present  at  the  hearing  of  the  motion.  This  has  been  the 
constant  practice  since. 

The  Court  can,  in  its  discretion,  make  any  order  that 
seems  just  on  the  review  of  the  taxing  officer's  taxation.  It 
can  review,  confirm,  or  alter.  If  the  taxing  officer  makes  a 
mistake,  whether  on  a  point  of  law  or  principle,  or  as  to  the 
allowance,  or  disallowance,  wholly  or  partially,  of  any  item, 
the  Court  will  set  him  right. 

The  costs  on  the  notice  of  review  are  also  in  the  Court's 
discretion ;  and  the  Court  does  not  exonerate  the  unsuccessful 
party  from  paying  costs  of  application  by  reason  of  the 
taxing  officer's  mistake.^ 

^  I  C.  T.,  214.  *  RabU  vs.  Natidi^  B.  for  1875,  p.  3  ; 

Meintjes  vs.  des  Vages^  2  J.,  il. 
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FORMS  ON  PROCEEDINGS  RELATING  TO 

COSTS. 

Notice  calling  on  the  Plaintiffs  who  is  not  domiciled  in  the  Colony^  to 

give  security  for  costs^ 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B., 

Plaintiff, 

and  CD., 

Defendant. 

Sir, — ^Take  notice  that  the  Honourable  the  Supreme  Court  will  be 
moved  on  the .  •  •  .  day  of .  .  •  .,  at  lo  o'clock  in  the  forenoon,  or  so 
soon  thereafter  as  counsel  can  be  heard  on  behalf  of  the  above  defendant, 
at  which  time  you  will  be  required  to  shew  cause,  if  any,  why,  before 
proceeding  further  with  the  above  case,  you  shall  not  be  ordered  to  find 
and  to  give  good  and  approved  security  for  the  costs  and  charges  that 
may  be  incurred  by  the  said  defendant  in  and  about  defending  the  said 
action,  by  reason  that  the  said  plaintiff  is  not  an  inhabitant  of,  or 
domiciled  in,  this  Colony  or  within  the  jurisdiction  of  this  Honourable 
Court. 

And  to  shew  cause,  further,  why  you  shall  not  be  ordered  to  pay  the 
costs  of  this  application. 

Dated  at  Cape  Town,  this  .  .  •  .  day  of .  .  •  • 

Yoin-s,  &C., 

C.  H.  Van  Zyl, 

Defendant's  Attorney. 
To 

,  Esquire, 

Plaintiffs  Attorney. 


Affidavit  in  support  of  preceding  notice. 
In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.', 

Plaintiff, 

and  CD., 

Defendant 

I,  •  • ,  of  Cape  Town,  Attorney  for  the  above  defendant, 

make  oath  and  say  : — 

I.  That  on  the  ...  .  day  of ....  the  said  plaintiff  issued  out  of  the 
office  of  the  Registrar  of  this  Honourable  Court  a  summons  against  the 
said  defendant,  for  payment  of  the  sum  oi£  ....  sterling,  alleged  to  be 
due  to  him  on  a  certain  open  account  for  goods  sold  and  delivered  to  the 
defendant. 

n.  That  thereafter  on  the  ...  .  day  of .  •  •  .,  at  the  request  of  the 
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said  defendant,  I  wrote  and  delivered  to  the  plaintiiTs  attorney  a  letter, 
demanding  security  for  costs,  a  true  copy  of  which  is  hereunto  annexed, 
marked  A.,  to  which  letter  I  have  up  to  this  moment  received  no  answer 
(or  which  security  the  plaintiff  declined  or  foiled  to  give). 

3.  That  the  said  plaintiff  resides  in  .  .  .  .,  where  he  carries  on 
business  as  a  general  injport^,  and  he  is  not  a  resident  of,  or  domiciled 
in,  this  Colony  or  within  the  jurisdiction  of  this  Honourable  Court,  and 
that  the  said  defendant  has  no  security  whatever  from  the  said  plaihtiif 
for  any  costs  that  may  be  incurred  in  the  defence  of  the  said  action. 

Sworn  to  at  Cape  Town,  this  .  •  .  .  day  of  •  •  •  • 

Before  me. 


J.  P. 


•  Litter  A  referred  to  in  foregoing  affidavit. 

Cape  Town,  19 — . 
To 

>  Esq., 

Attomey-at-Law,  Cape  Town. 

A.B  vs.  CD. 

Dear  Sir, — I  am  instructed  by  the  defendant  in  this  case  to  demand 
from  your  client  good  and  approved  security  for  the  due  payment  of  any 
costs  that  may  be  incurred  by  him  in  and  about  defending  this  action,  on 
the  ground  that  the  plaintiff  is  not  an  inhabitant  of,  or  domiciled  in,  this 
Colony ;  and  to  state  that  if  this  demand  be  not  complied  with  before 
(here  state  within  what  time),  an  application  to  the  Supreme  Court  will 
be  made  to  compel  him  thereto. 

Yours  truly. 


Defendant's  Attorney. 


Notice  of  motion  calling  on  a  husband  to  advance  a  certain  sum  of  money 
to  pay  the  expenses  of  his  wife  in  an  action  of  divorce  and  also  for 
alimony. 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.  (born  ....),  wife  of  CD., 

Applicant, 

and  the  said  CD., 

Respondent. 

Sir,— Take  notice  that  application  will  be  made  to  the  Honourable 
the  Supreme  Court  on  •  •  •  •  the .  •  •  •  day  of  •  •  •  •  next,  at  10  o'clock  in 
the  forenoon,  or  so  soon  thereafter  as  counsel  can  be  heard,  on  behalf  of 
the  above  applicant,  at  which  time  you  will  be  required  to  shew  cause,  if 
any,  why  you  shall  not  be  ordered  forthwith  to  pay  over  to  her  a  certain 
sum  of  money,  to  be  fixed  at  the  discretion  of  the  Court,  sufficient  to 
enable  her  to  institute  proceedings  against  you  for  a  divorce  "  a  vinculo 
matrimonii^  by  reason  of  the  adultery  committed  by  you  on  the  . 
day  of  •  .  .  •  with  one  •  •  •  .y  at  •  •  c  .,  situate  in  the  district  of  •  • 


•  •  • 
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and  also  to  pay  over  to  her  a  certain  sum  of  money,  by  way  of  alimony, 
sufficient  to  enable  her  to  maintain  herself,  according  to  her  station  in 
life,  pending  the  said  suit ;  and  also  to  shew  cause  why  you  shall  not  be 
ordered  to  pay  the  costs  of  this  application. 
Dated  at  Cape  To\i'n,  this  .  .  .  •  day  of ...  • 

Yoursy  &c., 

Applicant's  Attorney. 

To...,...., 

of , 

The  above  Respondent. 


Affidavit  in  support  of  the  foregoing  notice  of  motion. 
In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.  (bom  ....),  wife  of  CD., 

Applicant, 

and  the  said  CD., 

Respondent. 

A.B of .  .  .  .,  the  above  applicant,  maketh  oath  and  saith  : — 

That  she  was  on  the  ....  day  of ...  .  married  at  •  ...  in  this 
Colony  to  CD.,  then  a  bachelor,  the  above  respondent,  in  community  of 
property,  according  to  the  laws  of  this  Colony. 

That  after  the  said  marriage  she  lived  and  cohabited  with  her  said 
husband  at .  .  .  .,  and  at .  .  .  .,  and  that  she  and  her  said  husband 
have  had  issue  of  their  said  marriage  •  •  .  .  children,  to  wit : — .  •  .  .  sons 
and ....  daughters. 

That  she  intends  to  institute  an  action  against  her  said  husband  for 
divorce  "a  vinculo  matrimonii^  by  reason  of  the  adultery  committed  by 
him  with  one  .  .  .  .,  on  or  about  the  ...  .  day  of .  .  .  .,  at .  .  .  .,  situate 
in  the  district  of ...  . 

That  she  has  no  means  wherewith  to  carry  on  her  said  action  nor  to 
maintain  herself  *^  pendente  liteJ* 

That  to  the  joint  estate  of  herself  and  her  said  husband  belongs  a 
farm  called  .  .  .  .,  situate  in  the  district  of .  .  .  .,  and  valued  at  ;f  .  .  .  . 
sterling,  and  also  ....  sheep,  ....  goats,  ....  horses,  and  ....  head 
of  cattle,  valued  together  at  about  £•  •  .  .  sterling. 

That  the  said  respondent  has  been  for  many  years  and  is  still  carrying 
on  the  business  of ....  at .... ,  and  from  such  business  derives  an 
annual  income  of  about  £  .  »  .  .  sterling. 

That  he  has  also  a  certain  share  in  the  ....  company,  amounting  in 
value  tOjf  .  .  .  .  sterlings  s^nd  yielding  a  clev. annual  dividend  to  him  of 
;£....  sterling,  and, 

Lastly,  that  the  said  respondent  is  possessed  also  of  stock-in-trade  in 

his  said  business  of .  .  •  .,  to  the  value  of  about  j£  .  •  .  .  sterling,  and 

yielding  an  average  annual  income  of  about  ;f  •  .  .  .  sterling. 

Sworn  at .  .  .  .,  this  ....  day  of ...  . 

Before  me, 

A.  B. 
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Notice  o/tnotion  calling  on  a  husband  to  advance  a  certain  sum  of  money 
to  his  wife  to  enable  her  to  bring  an  action  for  separation  "  a  mensd 
et  thoro  "  against  him^  and  for  maintenance  ^^ pendente  lite^^ 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.  (born  ....)>  wife  of  CD., 

Applicant, 

and  the  said  CD., 

Respondent. 

Sir, — Be  pleased  to  take  notice  that  application  will  be  made  to  the 
Honourable  the  Supreme  Court  on  ...  .  the  ....  day  of .  .  .  .,  at 
10  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  counsel  can  be  heard, 
on  behalf  of  the  above  applicant,  at  which  time  you  will  be  required  to 
shew  cause,  if  any,  why  you  shall  not  be  ordered  forthwith  to  pay  over 
to  the  said  applicant  a  certain  sum  of  money  to  be  fixed  at  the  discretion 
of  the  Court,  sufficient  to  enable  her  to  institute  proceedings  against  you 
for  a  judicial  separation  a  mensd  et  thoro,  by  reason  of  your  continued 
unkindness,  cruelty,  and  abusive,  violent,  and  offensive  conduct  towards 
her.  And  also  why  you  shall  not  be  ordered  to  pay  a  certain  sum,  from 
time  to  time,  by  way  of  alimony,  to  enable  her  to  maintain  herself, 
according  to  her  station  in  life,  pendente  lite;  and  to  shew  cause  also 
why  you  shall  not  be  ordered  to  pay  the  costs  of  this  application. 

Dated  at  Cape  Town,  this  ....  day  of ...  . 

Yours,  &c. 


Applicant's  Attorney. 
To  CD.,  of  .  .  .  .,  the  above  Respondent. 


Affidavit  in  support  of  the  foregoing  notice. 

In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.  (born  ....)»  ^i^c  of  CD.,  Applicant. 

and 
The  said  CD.,  Respondent 

I,  A.B.,  of .  .  .  .,  the  above  applicant,  make  oath  and  say  : — 

1.  That  I  was  on  the  ....  day  of.  .  •  .  married  to  the  said  CD., 
then  a  bachelor,  at .  .  .  .,  in  .  .  .,  without  having  previously  entered 
into  any  marriage  settlement,  or  antenuptial  contract. 

2.  That  after  the  said  marriage  I  lived  and  cohabited  with  him  at 
.  .  .  . ,  and  that  he  and  I  have  had  issue  of  the  said  marriage  •  .  .  • 
children,  to  wit :  .  .  .  .  sons  and  ....  daughters. 

3.  That  I  was  at  the  day  of  my  said  marriage  possessed  of  a  certain 
estate  called  .  .  .  .,  and  situate  in  the  county  of  .  .  .  .,  and  that  the 
rents  and  profits  from  the  said  estate  yielded  an  annual  income  of 
;£....  sterling. 

4.  That  my  said  husband  is  one  of  the  partners  of  the  firm  of ...  . 
in  .  .  .  .,  and  is  also  a  partner  of  the  firm  of .  •  •  .,  in  Cape  Town. 
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5.  That  he  has  hitherto  derived  from  the  several  partnership  concerns 
aforesaid  an  annual  income  of  about  ;f  .  •  •  .  sterling. 

6.  That  he  is  possessed  also  of ...  .  shares  in  the  •  •  .  .  Railway 
Company,  ....  shares  in  the  ....  Bank,  •  .  .  •  shares  in  the  •  •  •  . 
Insurance  Company,  all  of  which  yield  a  clear  annual  dividend  of 
j£  .  .  .  .  sterling. 

7.  That  from  the  day  oif  my  said  marriage  with  said  respondent  he 
and  I  lived  very  happily  together,  until  about  the  month  of  .  .  .  .,  when 
my  said  husband  commenced,  and  has  to  the  present  time  continued, 
treating  me  with  great  unkindness  and  cruelty,  that  he  frequently  in  a 
violent  and  offensive  manner  abused  me,  violently  assaulted  me,  and 
more  particularly  on  one  occasion,  viz. :  on  the  ....  day  of  .  •  .  .,  he 
did  beat  me  with  a  stick  on  divers  part  of  my  body,  and  did  also  spit  in 
my  face. 

8.  That  by  reason  of  the  cruelties  aforesaid,  I  have  on  divers  occasions 
been  compelled  to  leave  his  house  and  seek  the  protection  of  friends  in 
the  neighbourhood,  but  I  have  been  induced  to  return  to  cohabitation 
with  him  by  his  solemn  promise  that  he  would  treat  me  kindly  for  the 
futiu'e ;  that  about  a  week  after  I  had  so  returned  as  aforesaid,  my 
husband  again  commenced  treating  me  with  unkindness,  spoke  rudely 
and  offensively  to  me  in  the  presence  of  servants  and  others  in  the  house, 
also  swore  at  me,  and  used  a  great  many  vulgar  and  foul  expressions 
towards  me,  because  his  dinner  was  not  cooked  to  his  liking,  a  fact  which 
was  not  true,  and  even  if  true,  it  was  not  in  my  power  to  have  avoided  ; 
he  also  pulled  me  by  the  hair,  spat  in  my  face,  and  kicked  me  off  my 
chair,  that  in  consequence  of  my  said  husband  violating  his  promises 
and  continuing  to  treat  me  with  unkindness  and  cruelty,  and  also  of  the 
assault,  I  was  compelled  to  seek  the  interposition  of  the  law,  and  that 
accordingly  my  said  husband  was  on  the  •  .  •  .  day  of  •  •  •  •  taken 
before  the  magistrate  of  .  .  •  .,  and  was  by  the  said  magistrate  fined  the 
sum  of  ;f  .  .  .  .  sterling,  and  bound  over  to  keep  the  peace  towards  me 
and  all  His  Majesty's  subjects  for  the  term  of  six  months. 

9.  That  I  am  too  much  alarmed  to  return  to  and  cohabit  with  my 
said  husband,  and  by  reason  of  the  premises  cannot  safely  live  and 
cohabit  with  him. 

10.  That  therefore  I  intend  to  institute  an  action  against  my  said 
husband  for  judicial  separation  *^a  mensd  et  thoro^  by  reason  of  the 
cruelties,  &c.,  aforesaid. 

11.  And,  lastly,  that  I  am  not  possessed  of  any  money  or  other 
means  wherewith  to  carry  on  my  said  action,  nor  to  maintain  myself 
pendente  lite. 

(Signed)  A.B. 
Sworn  at  •  .  .  .,  this  ....  day  of  ...  • 

Before  me, 

jp. 
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Notice  of  Taxation. 

In  the  Supreme  Court. 

Between Plaintiff, 

and 

Defendant. 

'•■'•.'* 

Sir^ — ^Take  notice  that  I  shall  attend  before  the  taxing  officer 
of  this  Honourable  Court  on  the  .  •  •  •  instant,  at  eleven  o'clock  in  the 
forenoon,  for  the  purpose  of  having  the  annexed  bill  of  costs  in  the  above 
cause  taxed. 

Dated  at  Cape  Town,  this  .  •  •  •  day  of  .  •  .  .,  19—, 

Yours,  &c., 


Plaintiff's  Attorney. 

To ,  Esq., 

Defendant's  Attorney. 


Notice  of  Motion  for  a  review  of  the  taxing  officer^s  taxation. 

In  the  Supreme' Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.B.,  Plaintiff, 

and 

CD.,  Defendant. 

Sir,^-Take  notice  the  Honourable  the  Supreme  Court  will  be 
moved  on  the  ....  day  of .  • . .,  19 — ,  at  10  o'clock  in  the  forenoon,  or 
so  soon  thereafter  as  counsel  can  be  heard  on  behalf  of  the  above 
defendant,  at  which  time  you  will  be  required  to  shew  cause,  if  any,  why 
the  taxation  by  the  taxing  officer  of  this  Honourable  Court  of  the 
plaintiff's  bill  of  costs  in  the  above  cause  shall  not  be  reviewed  as  to  the 
items  hereinafter  mentioned,  viz. : — 

ist.  Paid -expenses  of  witnesses  E.F.,  .       •       •       •       ;£••.••• 
Do.        do.  do.      G.H.,  •       •       •       •       ;£••...• 

Do.       do.  do.        I.J.,  •       •       •       •       £•••••% 

And  why  the  taxing  officer's  taxation  thereof  shall  not  be  set  aside  and 
wholly  disallowed,  on  the  ground  that  the  evidence  of  the  said  witnesses 
was  not  material  to  any  of  the  issues  in  the  said  cause. 
2nd.  As  to  the  items  following,  vix. : — 

Attending  two  days'  inspection  of  property  in  dispute     £'y>    o    o 
Cart  and  horse-hire  with  coachman  at  inspection  .       .1500 

Why  the  taxing  officer's  taxation  thereof  shall  not  be  reduced  on  the 
ground  that  the  charges  are  excessive  for  the  nature  and  amount  of  the 
work  done. 
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3rd.  As  to  the  items  following  : — 

Paid    Mr ,  the    chemist,  for   chemical 

experiments  made  by  him  to  prepare  himself  for 

the  trial £$0    o    o 

Paid  Mr ,  for  examining  the  wool-washing 

establishment  and  the  machinery,  for  the  purpose  of 

giving  evidence  in  the  case 100    o    o 

Why  the  taxing  officer's  taxation  thereof  shall  not  be  disallowed,  on 
the  ground  that  their  evidence  in  no  way  assisted  the  Court  at  the  trial, 
and  that  the  charges,  if  claimable,  are  of  right  charges  between  attorney 
and  client  and  not  between  party  and  party ;  and,  lastly,  to  shew  cause 
why  you  shall  not  be  ordered  to  pay  the  costs  of  this  application. 
Dated  at  Cape  Town,  this  ....  day  of  ...  . 

Yours,  &c. 

Defendant's  Attorney. 

To ,  Esq., 

Plaintiff's  Attorney. 

Affidavit  to  accompany  preceding  notice* 
In  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope. 

Between  A.  B., 

Plaintiff, 
and  C.  D., 

Defendant. 

I, of  Cape  Town,  attorney  for  the  above  defendant,  make 

oath  and  say : — 

That  I  duly  attended  before  the  taxing  officer  of  this  Honourable 
Court  on  the  taxation  by  him  of  the  plaintiffs  bill  of  costs  in  this  cause, 
and  that  I  did  also  duly  represent  to  him  my  objections  to  the  several 
items  specified  in  the  notice  of  motion  to  review  his  taxation,  and  I  also 
assigned  the  grounds  of  my  objections,  which  are  the  same  as  those 
mentioned  in  the  notice  of  motion,  yet  nevertheless  the  taxing  officer 
disregarded  my  objections,  and  taxed  the  said  bill  as  it  now  stands. 

(Signed) 

.    Sworn  at  Cape  To>vn,  this ....  day  of ...  .  19 — . 

Before  me, 


J.  p. 


Summons  against  your  client  for  costs. 

(Heading.) 
Greeting  : 

Command  A.B.,  of  .  .  .  .,  that  justly  and  without  delay  he  render 

and  pay  to  ....  of ,  attomey-at-law,  the  sum  oi  £  .  ,  .  . 

sterling  of  lawful  money,  which  he  owes  to  and  unjustly  detains  from  him, 

being  the  amount  of  a  certain  bill  of  costs  and  charges  of  the  said  .  .  .  ., 

duly  taxed  by  the  taxing  officer  of  the  Supreme  Court  on  the  ...  .  day 
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of .  •  •  .9  for  the  work  and  labour  by  him  done  and  performed,  and 
professional  services  rendered,  and  the  care,  diligence,  and  attendance  by 
him  bestowed  as  the  attorney  of  and  for  the  said  A.B.,  and  at  his  special 
instance  and  request,  and  for  fees  and  disbursement  due  and  of  right 
payable  to  him  in  respect  thereof  in  and  about  a  certain  suit  for  {here 
state  cause  of  action^  for  instanu)  recovery  of  damages  by  reason  ot 
certain  alleged  slanderous  words,  and  wherein  the  said  A.B.  was  the 
plaintiff  (or  defendant)  and  one  £.F.  was  the  defendant  (or  plaintifT), 
and  which  said  action  {here  state  what  beca$fte  of  it  so  as  to  show  your 
clienfs  liability^  for  instance)  was  withdrawn  by  the  said  plaintiff,  and  he 
thus  became  liable  for  the  costs  incurred  therein ;  as  it  is  said ;  and 
unless  he  shall  do  so,  then  summon  the  said  A.B.,  that  he  appear  before 
our  Justices  of  our  Supreme  Court  of  our  said  Colony,  at  Cape  Town,  on 
the  ....  day  of  ...  .  19 — ,  at  ten  o'clock  in  the  forenoon,  to  shew 
wherefore  he  hath  not  done  it ;  and  also  to  acknowledge  or  deny  his 
signature  affixed  to  the  said  power  of  attorney  to  sue  in  the  said  cause  or 
the  qualification  of  the  said  C.D.,  or  the  validity  of  the  said  debt. 

And  also  summon  the  said  A.B.,  then  and  there  to  plead  to  the 
provisional  claim  of  the  said  .  .  .  .,  for  payment  thereof,  under  security, 
with  costs ;  to  join  issue  thereon.  And  serve  on  the  said  A.B.  a  copy  of 
the  summons,  and  of  the  said  bill  of  costs,  and  power  to  sue  whereon  the 
said  provisional  claim  is  founded ;  and  return  you  then  there  this 
summons,  with  whatsoever  you  have  done  thereupon. 
Witness,  &c. 


Registrar  of  the  Supreme  Court. 
Plaintiffs  Attorneys,  De  Lettre  Chambers,  Church-square,  Cape  Town. 


Writ  for  costs  only, 

(Heading.) 
Greeting  : 

-  We  command  you,  that  of  the  goods  and  chattels  of  A.B.,  of .  .  .  ., 
you  cause  to  be  made  the  sum  of  ;^  .  .  .  sterling,  being  the  taxed  costs 
and  charges  incurred  by  CD.,  of .  .  .  .,  in  and  about  a  suit  wherein  he 
was  the  defendant  (or  plaintii!),  and  the  said  A.B.  was  the  plaintiff  (or 
defendant),  and  which  said  costs  the  said  A.B.  is  by  sentence  of  the 
Supreme  Court  of  our  said  Colony,  bearing  date  the  ....  day  of .  .  .  ., 
condemned  to  pay,  as  appears  to  us  of  record,  and  have  that  money 
before  the  Justices  of  our  said  Court  at  Cape  Town,  on  the ....  day 
of .  .  .  .,  to  be  rendered  to  the  said  CD. 
And  have  there  this  writ,  &c. 

Witness,  &c. 


Registrar  of  the  Supreme  Court. 
Van  Zyl  &  Buissinn^. 
Plaintiffs  Attorneys,  De  Lettre  Chambers,  Church-square,  Cape  Town. 
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CHAPTER  XLV. 


BUIiEB  ANJy  8CAI1B  OJP  VEEB  AN1>  CHABGES  TO  BS 
OBSBBVBD  IK  THE  CX>nBT8  OJP  THIS  COIiONY", 
WITH  KOTBS  ANT>  THE  DE0ISIO19B  OF  '^ 
8UFBEME    COUBT   THEBEON. 


GOVERNMENT  NOTICK— No.  3,  1878. 

Colonial  Secretaires  Office^  Cape  Town^ 

yd  January,  1878. 

His  Excellency  the  Governor,  with  the  advice  of  the 
Executive  Council,  has  been  pleased  to  approve  of  the 
following  Rules  for  regulating  the  practice  of  the  Supreme 
Court,  Eastern  Districts  Courty  Circuit  Courts,  and  Courts  of 
Resident  Magistrate,  and  to  direct  the  publication  thereof 
under  Section  3  of  Act  No.  15  of  1867. 

J.  C.  MOLTENO,  Colonial  Secretary. 


In  the  Supreme  Court 

of  the  Cape  of  Good  Hope 

I.  It  is  ordered  :— 

In  the  taxation  of  costs  the  taxing  masters  of  the  Colony 
shall  be  guided,  so  far  as  the  circumstances  of  each  particular 
case  will  permit,  by  the  following  scale  of  fees  and  charges  to 
be  taken  and  made  by  Attorneys,  and  certain  other  officers 
respectively  of  the  Supreme  Court,  Eastern  Districts  Court, 
and  Circuit  Courts} 

^  This  tariff  is  not  in  force  in  the  High  Court  of  Griqualand  West,  where  by  % 
local  arrangement  (not  by  a  Rule  of  Court),  but  recognised  by  that  Court,  they 
have  a  more  liberal  scale. 
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COMMON  5PBCIAL 

CASES.  CASSS. 

Summonses — Drawing  and  engrossing — ^per  brief  £    s,  d.      £  j.  d. 

SOCCL  cat  •••  •••  •••  •«•  »««  034  O  O  O 

Summonses — Fair  copy  (one  half) 

„  Each  copy  for  service  (one  half) 

NoTB. — In  special  cases  the  cost  of  drawing  summons  by  one  counsel  to  be 
allowed  between  party  and  party.' 

Subpoenas — Drawing  and  fair  copy  : — 

,,  Ordinary  subpoena each  050  050 

y)  Duces  tecum „  050  076 

„  Copy  for  service  (one  half) 

Writ  of  execution  and  fair  copy       050  050 

,,     attachment  and  fair  copy 076  o  10    o 

2. — Instructions, 

Instructions  to  sue  or  defend ;  to  move  for  com- 
mission de  bene  esse;  for  special  affidavits 
(where  allowed) ;  for  petition ;  or  to  counsel 

in  any  necessary  matters  

Instructions  for  Declaration 

„  „  Replication  or  other  pleading 

„  ,,  Brief  on  Exceptions  

Trial ' 

y)  yy  yy  y*       X  1  1<U  •••  •••  ••• 

If  difficulty  and  many  witnesses  or  documents,  dis- 
cretionary but  not  to  exceed     

If  difficult,  and  many  Motions         

y*  «s  aa  ^jLUUColS  •••  •••  ••• 

„  to  set  down  cause  for  trial ;  to  sheriff 
or  agent  as  to  serving  any  process  (including 
attendance);  and  any  odier  simple  instruc- 
tions (where  allowed)      034        034 

^  In  the  case  of  Swartz  vs.  Landmark  (pp.  858-861)  upon  a  review  of  the 
plaintifTs  bill  of  costs  (17th  August,  1882,  not  reported),  the  taxing  officer,  Mr. 
Crosby,  had  disallowed  3J'.  4//.  for  briefing  the  summons  to  counsel,  but  the  Court 
restored  the  item.  The  Chief  Justice  said  : — ''He  thought  it  quite  right  that  a 
summons  should  be  briefed  to  counsel,  because  although  it  was  a  much  simpler 
document  than  it  used  to  be,  counsel  should  know  on  wnat  the  action  originated." 

'  In  the  case  of  Dean  and  Hartley  vs.  The  Colonial  Government  (p.  852)  the 
Court  on  a  review  of  the  plaintiff's  bill  of  costs  (17th  Augost,  1882,  not  reported) 
supported  the  taxing  officer's  disallowance  of  a  fee  to  counsel  in  drafting  summons 
on  the  ground  that  it  was  not  proved  that  it  was  a  special  case,  and  also  that  the 
case  was  not  of  such  a  difficult  and  intricate  nature  as  to  warrant  the  necessity  of 
counsel  drafting  the  summons. 

*  See  remarks  in ''  Model  Bill "  {infra)  in  the  case  of  Combrink  vs.  Fick  (p.  858), 
under  items  *'  Instructions  for  Brief  on  Trial "  and  "  Minuting  evidence,"  aUowel 
But  briefing  opinion  of  counsel  not  allowed ;  see  SvJartsvs.  Zandmarkipp.  858-861 ). 

*  The  charge  for  *^ perusing  and  considering  the  record^*  in  an  appeal  case  was 
for  the  first  time  fixed  by  the  Supreme  Court  in  the  case  of  Ohlson  vs.  De  Bier 
Mining  Board  {pp,  833,  575)  (31st  August,  1882,  not  reported)  at  (be  rate  of  6d, 
per  brief  sheet,  but  in  no  case  to  be  less  than  lOf .  6d, 
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COMMON  SPBCIAI. 

CASKS.  CASBS. 


3.' — Drawing  PUadingSy  df*c} 

£   s,  d,       £   s,  d. 

Drawing  instructions  for  declaration,  plea,  repli- 
cation or  other  pleading,  at  per  brief  sheet  ...068       068 
Fair   copy  (one   halQy  and   engrossing 
(one  halO 
Drawing  bill  of  costs  and  fair  copy,  for  first  side 

of  30  lines  ..•        •••        ...        •*.        ...        ...050       05^ 

For  every  additional  side 026        026 

Copy  with  appointment  to  tax  (one  halQ 
Consent  paper  to  close  pleadings  and  fair  copy ^...    o    5   'O        050 
Admission  paper,  per  brief  sheet     068       068 


4. — Notices, 

Drawing  any  ordinary  notice  such  as,  filing  de- 
claration, notices  of  trial,  notice  to  bar  plead- 
ing, notice  demanding  plea,  caveat,  &c.'       ...050       050 

Copy  for  service  and  serving       026        026 

Notice  to  produce  or  avail  and  copy,  per  folio     ...026       026 
Copy  for  service  and  serving  (one  halQ 


5. — Letters  {no  charge  allowed  for  fair  copy). 

Letter  of  demand  before  action  (only  one  allowed)*     050  050 
If  more  than  one  side  of  2  folios,  for  each 

additional  side            016  026 

Copy  for  the  Court  (one  half) 

„    transmitting  any  document  for  service       ...050  050 

„    to  local  agent  stating  result  of  case            ...050  050 

„    transmitting  fees  to  local  agent  or  sheriff  ...050  050 

*  By  Rule  of  Court  375,  **  every  pleading  of  less  than  ten  folios  of  seventy-two 
words  eadi  niay  be  either  printed  or  written,  and  every  other  pleading  •  .  •  .  shall 
be  printed." 

'  This  item  is  abolished  by  §  3  of  the  Rules  of  Court  of  March,  1879. 

'  Notice  of  filing  any  pleadiuj?,  when  a  defendant  has  entered  appearance,  is 
abolished  by  the  6th  rule  (h)  of  the  Rules  of  March,  1880.  The  rest  are  still 
in  force. 

*  In  the  case  of  SwarU  vs.  Landmark  (quoted  above),  the  Court  said  **  they 
were  not  prepared  to  lay  down  a  general  rule  that  a  letter  of  demand  should  not 
be  briefed  to  counsel,  but  this  should  only  be  under  special  circumstances."  In 
the  case  of  Dean  and  Hartley  vs.  Colonial  Gavemnunt  (quoted  above),  the 
Court  held  that  all  charges  before  issuing  of  summons,  excepting  the  letter  of 
demand,  are  costs  between  attorney  and  cnent,  and  not  costs  between  party  and 
party.  But  since  1894  the  taxing  officer,  Mr.  Tennant,  has  gradually  extended 
the  mterpretation  of  this  rule,  and  the  Court  has  approved  of  it,  by  allowing  for 
correspondence,  before  issue  of  summons,  if  material  and  necessarily  occasioned^ 
according  to  the  circumstances  of  each  case. 
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6. — A  ttendances. 

Attending  on  receipt  of  any  letter,  or  reply 
„        to  serve  any  affidavit      


» 


to   sue    out    any   summons    and    file 

Inr  AI A  ttUl  •••  •••  •••  ••• 

to  sue  out  any  other  process      

to  file  any  pleading  or  notice     

to  set  down  cause  for  trial 

to  record  judgment  ^        

to  search  for  any  return  or  appearance 
on  receipt  of  notice  of  appearance  or 

produce  any  documents      

on  counsel  with  brief,  or  for  signature, 

or  to  fix  conference 

on   receipt  of  counsel's  draft   of   any 

pleading        •••        ...        ... 

on  receipt  of  notice  of  filing  any  pleading 

and  perusing'  

on  receipt  of  advice  on  evidence  and 

perusing        ••.        •••        •••        ... 

on  defendant   and    perusing  letter   of 

demand;   or  sununons   served  on   * 

him     ...        ...        ...        ...        ...034        068 

conferring  with  client  on  special  pleas ; 

on  exceptions;  or  on  claim  in  re- 
convention    ...        ...        ...        ... 

on  any  witness — ^minuting  evidence*    ... 


COMMON 

SPBCIAL 

CASKS. 

CASKS. 
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d. 
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„  „         „  settling  with  him 

„        on  witnesses  and  client  to  fix  conference 


» 


at  conference 
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^  The  object  of  this  item  under  the  old  practice  was  that  in  case  of  an  intricate 
.or  an  involved  Order,  it  was  the  duty  of  the  attorney  to  see  that  the  Court's  Order 
was  correctly  and  clearly  recorded  while  the  matter  was  fresh  in  every  one's 
memory,  so  as  to  avoid  an  interpretation  of  the  Order  at  a  later  date.  In  later 
times  this  item  was  allowed  in  every  case,  however  trivial,  because  of  the  item 
'*  Paid  recording,"  which  was  introduced  for  revenue  purposes.  The  item  is  no 
longer  allowed,  and  the  fee  paid  for  recording  is  repealed  by  Act  ao»  1884. 

'  Tlie  notice  of  filing  any  pleading  is  ab<Mished  by  the  6th  rule  (h)  of  Mardi, 
1880 ;  the  rest  of  the  item  remains  good. 

*  With  reference  to  pemsing  documents,  the  Court  in  the  case  oiSwartt  vs. 
Landmark  (pp.  858-861)  allowed  the  following  charges : — 

**  Perusing  and  considering  the  Will  of ....  in  the  original  Dutch." 

And  allowed  also  the  charge  for  '* briefing"  the  Dntcn  document,  and  held 

.  that  in  fiiture  the  charges  for  *^ perusing**  and  *< briefing**  Dutch  documents  should 

be  allowed  as  between  party  and  party,  though  there  are  translations  of  them. 

In  the  case  of  Treasurer  of  the  Colony  vs.  Bosman  (pp.  868,  869)  the  item  for 

translating  a  Dutch  Placaat  has  been  allowed.    (See  also  Chapter  **  Costs**) 

^  Minuting  evidence  allowed,  but  not  "  Observations  "  or  '*  Arguments  "  on 
the  case  by  the  attorney.    (See  Combrink  vs.  Fick  (p.  858).) 
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834  Itt/USS  AND  SCAIM  OP  P££S  Atib  CtiARCES. 

Common  spsciax. 

casbs*  casbs. 

Attending  in  court :—  £   s,  d.       £  s,  d. 

1.  Case  on  roll  but  not  called       ...    o  10    6       o  13    4 

2.  „     called  but  not  concluded  or 

judgment  deferred : — 

(a).  If  trial  case  and  wit- 
nesses examined  *     ... 

(3).  If  argument  only 

(r).  If  postponed,  absence 
of  material  witness    . . . 

3.  Judgment  given 

II         ac  caxauon  •«.        ...        •••        •*. 

Ditto  per  hour  

„        arranging  and  examining  documentary 

evidence  for  counsel  to  advise  on 

eviQence         ••.        ...        ...        «.. 

II        looking  out  and  arranging  documents 

called  for,  per  brief  sheet ' 

II        at  any  inspection  in  land  or  water  case, 

including  travellingi  per  day  ' 
„  II        „  I,         part  of  a  day 


7. — Briefs* 

Drawing  Brief— original  matteri  per  brief  sheet   ...    o    6    8  068 

All  other     034  034 

Short  brief       ...        ...        ...        ...        ...        ...05^  05^ 

Brief  to  note  judgment*        050  050 

^  An  attorney  employed  to  conduct  the  proceedings  in  an  insolvent  estate  chazged 
or  his  attendance  one  guinea  for  the  first  and  a  guinea  each  for  the  two  others. 
The  tazine  officer,  Mr.  Croshyi  had  allowed  a  guinea  for  the  first  attendance,  bat 
struck  off  half  a  guinea  of  the  diaiges  made  for  the  other  two.  The  taxing  officer 
said  he  allowed  a  guinea  for  the  fust  attendance,  as  it  had  occupied  some  time, 
but  as  the  other  two  were  not  so  long,  he  considered  half  a  guinea  each  sufficient. 
The  Chief  Justice  said  the  Court  might  ^rly  remit  this  matter  to  the  taxing 
officer  for  reconsideration,  at  the  same  time  throwing  out  a  sasgestion  that  a 
charge  of  two  guineas  for  the  first  attendance  would  not  have  been  excessive. 
The  fact  of  on^  charging  one  guinea  for  the  first  day  may  have  induced  the 
attorney  to  make  a  lower  charge  lor  the  two  subsequent  days.  He  thought  the 
charge  ought  to  stand.    {Re  Est,  Hugo,  decided  1401  July,  1883*  not  reported.) 

'  In  the  case  of  the  IVtne  Growers  Association  vs.  Glaeser  (lath  September, 
1886,  not  reported),  the  Supreme  Court  held  thb  item  is  a  mistake  and  cannot  be 
acted  upon,  but  that  a  fair  charge  for  time  taken  should  be  allowed  in  taxation. 

*  For  surveys  and  plans  see  the  cases  of  ffeynes^  Mathem  6*  Co,  vs.  Cape  Town 
Council;  De  Villiers  vs.  Cape  Divisional  Comuil;  Tnmbnll  and  others  vs. 
Janson  ;  and  OShea  vs.  The  Town  Council  of  Port  MUudteth.    (St^ra  in  Chapter 

"  Costs:') 

*  Allowed  to  both  counsel  who  were  necessarily  engaged  in  the  case ;  see  the 
cases  of  Edmeades  vs.  Mostert^  and  Edmeades\n,  Hche^ers^  in  1882,  and  ffeyden* 
rych  vs.  Kingon,  m  1889  (pp.  86x^863  and  863-865). 
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COMMON  SPBCIAL 

CASBS.  CASBS. 


Z.-'Affidavits  and  Petitions} 

£  s,  d.       £  s.  d. 
Drawing  any  Petition  or  Affidavit,  including  fair 

copy,  per  folio      026       026 

Copy  for  service,  or  any  other  necessary  copy  per 

folio  •••  •••  •••  •••  ...  ...CIO  GIG 

(But  not  to  be  less  than  $s,  for  affidavit  and  copy.) 

Note  I. — A  brief  sheet  shall  contain  at  least  288  words ;  a  folio  shall  contain 
at  least  72  words. 

Note  II. — In  order  to  diminish  as  much  as  possible  the  costs  arising  from  the 
copying  of  docmnents  to  accompany  the  briefs  ol  counsel,  the  masters  are  to  allow 
only  the  copying  of  such  documents  or  such  parts  of  documents  as  they  may 
consider  necessary  for  the  instruction  of  counsel  or  for  use  at  the  trial. 


9. — Bill  of  Costs  in  Provisional  Cases. 

Attending  on  receipt  of  letter,  enclosing  papers, 

and  perusing        •••        ...        •..        ...        ..•        •..  034 

Letter  in  reply  and  postage' ^ 054 

Paid  for  protest 

Attending  plaintiff,  and  taking  instructions  to  sue  ...  034 

Drawingland  engrossing  warrant 034 

Attending  to  bespeak  translation,  and  afterwards 

for  the  same         •..        •.•        ...        ..•        •••        •.•  ^    3    4 

Paid  for  same  and  stamps 

Paid  stamp  and  filing  warrant        036 

Drawing  and  engrossing  sunmions 5x.  tooio    o 

Attending  to  sue  out  and  pay  charges        034 

Paid  stamp  and  signing 

Each  copy  summons  to  serve  (one  half) 

Each  copy  promissory  note  or  bill  of  exchange  or 

JL.Vr.d/a  •••  ...  ..•  •••  t*.  .».  ..«  010 

Copy  of  any  Other  document,  per  folio       010 

Copy  summons  to  keep  (one  half) 

Attending  to  sue  out  anid  leave  same  with  the  sheriff, 

and  instructions  ...        ...        ...        ..«        *..        •..  034 

Paid  sheriff  registering'        010 

Paid  postage  of  summons  to  deputy  sheriff '         020 

Attending  to  search  for  return  and  pay  charges   ...        ^.  034 
Paid  for  return  and  postage 

Attending  to  set  down  cause  and  pay  charges     034 

XT  aid   ..•    •••    •••    •••    •••    •••    •••    *••  G^o 

Instruction  for  coimsel,  and  short  brief      050 

^  Instructions  allowed  for  special  affidavits. 

*  Whatever  the  postage  may  be,  as  it  has  since  then  been  considerably  reduced, 

'  This  item  has  been  repealed  by  Act  ao  of  1884,  Scfaed.  I. 

3  H  2 
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COMMON  SPECIAL 

CASBS.  CASBS. 

£    s.   d.       £    S,   d. 

Fee  to  advocate^        ...  i    i    o 

Attending  therewith  and  thereon     ...  034. 

Attending  Court,  defendant  condemned    ...  010    6 

Attending  at  the  Registrar's  office  to  record  judg- 
ment and  pay  charges' ...  034. 

Paid* 

Drawing  and  engrossing  writ  of  execution            ...  ...  050 

Paid  stamp  and  signing 

Attendii^to  sue  out  and  leave  same  with  the  Sheriff 

and  instructions ...  034 

Bill  of  costs,  copy  and  taxation       ...        ...  076 

Attending  on  settlement  and  granting  receipt      ...  ...  034 

Paid  the  Master^       ...  010 

Paid  registration  on  writ'      ...  ...  010 

Paid  postage  on  writ^ ...  014 

Costs  of  proceedings  for  final  order  of  sequestration,  civil  imprison* 
ment  or  revival  of  judgment  to  be  charged  according  to  the  scale  provided 
for  provisional  cases. 

10. — Notarial  Charges, 

Attending  at  the  Bank  to  present  note  or  bill  and 

noting  answer      ...        ...        ...        •..        •..  •••  068 

Notice  to  maker  or  drawer  and  endorsers,  if  residing 

in  town,  each       ...        ...        ...        •.•        ...  ...  ^34 

Paid  cab  hire 

Letter  to  maker  or  drawer  and  endorsers,  if  not 

residing  in  town,  each'' ...  054 

^  This  is  the  only  fee  to  an  advocate  that  is  fixed  by  the  Court ;  all  other  fees 
to  counsel  are  discretionary.  In  the  case  of  The  Beaufort  West  Municipality  vs. 
IVemich  (p.  865)  (^ist  August,  1882,  not  reported),  the  Supreme  Court  held 
*'  that  it  would  not  interfere  with  the  decision  of  the  taxing  officer  with  respect  to 
counsel's  fees  unless  some  grave  mistake  had  been  committed."  So  also  did  they 
decide  in  the  case  oiSpengler  vs.  Sea  Point  Municipality  (decided  July,  1883,  not 
reported  (p^.  866-868)).  But  in  provisional  sentence  cases,  if  unopposed,  the  fee 
of  counsel  is  fixed  at  one  guinea.  If  opposed,  then  the  coats  of  opposition,  as 
well  as  counsel's  fees,  are  as  on  Motions.  And  if  witnesses  are  called  and  give 
evidence,  then  the  costs  and  counsel's  fees  are  as  in  Trial  cases. 

But  where  no  fee  is  marked  on  the  brief  for  counsel,  and  as  to  counsel's  fees 
generally,  see,  infra^  the  cases  olEdmeades  vs.  Mostert;  Mdnuades  ys.  Scheepers; 
ffeydmrych  'vs,  Ktngon;  Beaufort  West  Municipality  vs.  IVemich ;  Roux  vs. 
Roux;  Spengler  vs.  The  Sea  Point  Municipality;  Treasurer-General  vs.  Bosman  ; 
fyialher  vs.  Liquidators  Cape  Central  Railway;  Logan  vs.  Colonial  Government; 
and  Teengs  vs.  Garlick, 

*  See  note  "a"  under  heading  **6 — Attendances  "  (supra). 

*  This  is  repeided  by  Act  20  of  1884. 

*  Now  the  taxing  omcer,  and  the  fee  is  no  more  ix.,  bat  is.  in  the;^  for  each 
£  or  fraction  of  9i£  taxed.    (Act  20  of  1884.    Fees  of  Office  III.) 

*  This  item  is  repealed  by  Act  20  of  1884,  Sched.  I. 

*  Whatever  it  may  be,  as  the  postage  has  since  been  considerably  reduced. 
'  The  4^.  mentioned  here  was  for  postage^  now  reduced. 
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COMMON 
CASKS. 

SPECIAL 
CASES. 

:    s.  d. 

I 

s.  d. 

•  •• 

0 

I    0 

•  •• 

0 

I    0 

•  •• 

I 

I    0 

Copytokccp    •••        •••        ...        ...        ..t        •«• 

Copy  each  letter  to  annex  to  protest  if  necessary ... 

Protest  in  duplicate 

Psud  stamps 

Certificate  of  presentation  in  duplicate      ...  0150 

Paid  stamps 

[If  the  parties  are  out  of  the  postal  route  and 

personal  presentation  is   necessary,  then   in 

addition  to  usual  charges  here  mentioned  the 

Notary  is  entitled  to  charge  for  reasonable 

travelling  expenses,  horse  hire,  &c.,  &c.] 

II.— Gw/  en  Writ  of  Arrest 

Attending  upon  plaintiff,  conferring  with  him  as  to 

arresting  defendant  and  taking  instructions  to 

arrest  him ...        •••        •>•        •••        ...        •*.         ...  068 

[If  the  instructions  came  through  a  local  agent 

instead  of  this  item  the  following  is  allowed  : 

"  attending  on  receipt  of  letter  of  instruction 

from  local  agent  and  perusing^         ...  068 

Drawing  power  to  arrest       ...  034 

Paid  stamp  and  filing 

Instruction  for  affidavit        ...  068 

Drawing  same  and  fair  copy,  7s,  6d,  per  folio 

Attending  to  be  sworn  ...  034 

Paid  stamp 

[If  further  affidavits  are  necessary  then  charge 

upon  the  same  principle  as  for  the  affidavit 

here  mentioned]. 
Drawing  writ  of  arrest  and  fair  copy,  ys,  6d,  to  10s. 

Copy  for  any  necessary  purpose  (one-halQ 
Attending  to  issue  writ  and  file  power'  and  other 

papers  and  exhibit  taxed  bill ...  034 

Paid  stamp  and  signing 

Paid  filing  affidavit 

Attending   to   leave  writ  with    the  Sheriff  with 

instructions  ...        ...        ...        ...        ...  ...  034 

Paid  registration^       ...  010 

Paid  caption  fee  (in  addition  to  this  fee  the  SherifTs 

Officer  is  entitled  to  any  extra  expenses  he  has 

been  put  to,  owing  to  the  difficulty  in  finding 

the  defendant  or  the  distance  he  is  away  if  out 

of  the  municipality  from  the  place  where  it  was 

thought  he  was,  for  instance,  boat  hire  or  cab 

or  cart  hire  to  pursue  defendant). 

'  This  item  has  becQ  repealed  by  Act  2q  of  1384,  Sched.  I, 
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COMMON  SFSCIAL 

CASBS.  CASBS. 

£   s,  d,       £   s,  d. 

Bill  of  cost  and  copy 050 

Attending  taxation     ,„  034 

Paid  Master's  taxation  fee  4  per  cent^ 

If  the  attorney  was  employed  by  local  agent  then 

this  item  is  also  allowed :— letter  to  local  agent 

informing  him  of  result  and  postage' 054 

1 2. — Miscellaneous, 

Warrants  to  sue,  defend,  or  arrest 034       034 

Serving  any  notice     ...034       034 

[If  the  notice  is  served  at  a  distance  of  more  than 

a  mile  from  the  attorney's  place  of  business, 

then  the  necessary  expenses  of  the  person 

serving  the  same  shall  be  allowed,  but  not  to 

exceed  the  amount  which  would  be  payable 

to  the  messenger  of  the  Resideitt  Magistrate's 

Court  for  serving  a  summons  in  a  civil  case.] 
Letters,  papers,  messages,  Sec,  discretionary. 

To  Judge's  clerk  for  notes  of  evidence,  per  folio' ...    016       016 
Drawing  security  bond  and  fair  copy  in  appeals  to 

Privy  Council      i     i    o        i     i     o 

Drawing  insolvent  schedules,  including  petition, 

affidavit,  and  all  attendances o  10    6        550 

Interpreter's  fee  when  other  than  court  interpreter 

employed,  per  hour        076       076 

But  not  to  exceed,  per  diem     220        220 

Commissioner's  fee  for  taking  evidence  de  bene  esse 

or  under  commission  in  insolvency,  per  hour...     i     i     o        i     i     o 

But  not  to  exceed,  per  diem     3    3    o        550 

Fee  of  arbitrator  appointed   by  the    court,  per 

diem*        ...        ...        ...        ...        ...        ...330       7    7    o 

Attorney's  fee  for  attendance  before  arbitrator  or 

commissioner,  per  diem... 220        2    ?.    o 

Note. — ^No  case  shall  be  treated  as  special  unless  it  is  one  of  peculiar  difficulty 
and  unless  the  amount  recovered,  accepted  or  agreed  to  be  paid  exceeds  the 
sum  off 25. 

^  Now  the  taxing  officer.  The  fee  (which,  however,  goes  to  the  Crown)  is 
now  IS,  in  the  £  for  each  £  or  fraction  of  a  ^  taxed.  (Act  20  of  1884.  Fees 
of  Office  III.) 

'  The  ^.  for  postage  has  sinoe  been  reduced. 

'  This  nas  lapsed,  as  the  Judges'  notes  are  now  filed  of  record  with  each  case. 
See§  13  of  Acts,  1879.) 

*  In  the  case  of  The  Treasurer- General  of  the  Colony  vs.  NichoUs  (decided 
23rd  October,  1883,  not  reported)  the  Court  reduced  the  arbitrator's  fees  claimed, 
"nie  following  is  a  summary  of  what  took  place  in  the  Supreme  Court : — 

Mr.  Innes  (now  Sir  James)  appeared  on  behalf  of  Mr.  T.  Holland,  one  of  the 
arbitrators,  for  a  review  of  the  taxation  of  the  taxing  officer,  who  had  reduced  the 
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IL  It  is  further  ordered:— 

The  Rules  of  Court  promulgated  on  the  8th  of  January^  1877, 
are.  hereby  repealed^  and  in  lieu  thereof  the  following 
rules  are  substituted  \ — 

The  following  fees  shall  hereafter  be  taken  by  the  oiBcers 
of  the  Court  of  Resident  Magistrate.^ 

A,'^By  the  Clerk. 

1.  For  every  summons  two  pence  in  the  pound  upon  the  amount  of 
the  demand,  but  the  fee  is  in  no  case  to  exceed  the  sum  of  three  shillings 
and  four  pence. 

2.  For  every  hearing  two  pence  in  the  pound  upon  the  amount  of 
the  demand,  but  the  fee  in  no  case  to  exceed  3^.  4^/.     . 


arbitrators'  fees  by  £134  6/.,  and  had  disallowed  £i^  91.  charged  for  trayeUiiig 
expenses,  and  f  i  ly.  6</.  charged  for  postage  and  transmission  of  telegrams. 
The  question  in  dii^ute  was  a  very  complicated  matter  of  acconnt,  and  the 
arbitration  lasted  over  a  niunber  of  days,  the  examinations  being  held  at  King 
Williuns  Town  and  East  London. 

The  Chief  Justice  said  the  so-called  arbitrators  were  mere  referees  for  the 
purpose  of  going  through  the  accomts.  An  arbitrator's  decision  would  have 
been  final. 

Mr.  Innes  said  there  were  two  other  referees,  Messrs.  Stewart  and  Henderson, 
but  he  was  not  aware  whether  they  were  disposed  to  abide  by  this  as  a  test  case. 
Gentlemen  who  were  good  accountants  and  were  appointed  as  referees  generally 
made  very  high  charges  for  their  services. 

Mr.  Justice  Dwyer  said  they  should  make  their  agreements  beforehand.  He 
did  not  see  any  very  complicated  accounts ;  many  of  them  were  alleged  over- 
chaises  or  short  delivery  of  stores. 

The  Chief  Justice  said  the  Court  would  be  very  loth  to  refer  cases  to 
arbitrators  if  the  expenses  were  to  be  allowed  to  run  up  to  such  an  extent  as  was 
contended  for  by  the  applicant,  and  he  should  have  thought  (that  ;f  120  would 
have  been  a  fair  remuneration  for  the  arbitrators,  or  rather  referees.  As  the  fact 
that  the  Government  had  telegraphed  to  applicant  that  he  was  appointed 
arbitrator  did  not  affect  the  Order  of  the  Court,  lie  was  a  mere  referee,  and  had 
not  the  responsibility  which  attached  to  an  arbitrator.  He  must  express  hb 
reeret  that  tne  Government  of  the  Colony  did  not  think  it  worth  while  to  appear 
b^ore  tiie  Court  by  counsel  and  state  what  it  desired.  It  was  a  strange  way  of 
proceeding  to  leave  the  Court  to  decide  upon  the  matter.  At  the  present  stage 
the  Court  did  not  know  what  the  wishes  of  the  Government  really  were,  and  as 
far  as  it  (the  Court)  was  concerned,  it  did  not  think  the  decision  of  the  taxing 
officer  should  be  interfered  with. 

Mr.  Justice  Dwyer  concurred,  and  said  that  instead  of  the  matter  being  a 
complicated  one,  it  seemed  to  him  to  be  simply  a  question  of  account. 

Mr.  Innes  said  that  the  Government  intended  to  be  represented  by  counsel, 
but  through  some  mistake  the  brief,  which  was  to  have  been  taken  up  by 
Mr.  Upington,  in  the  absence  of  the  Attorney-General,  had  not  been  delivered. 

^  The  fees  and  charges  in  force  in  the  Magistrates  Court  under  these  Rules 
are  in  force  also  in  the  Province  of  Griqualand  West  (Act  2  of  1889).  But  the 
attorneys  practising  in  the  High  Court  of  that  province  have  a  different  tariff  to 
that  of  the  Supreme  and  Eastern  Districts  Courts. 
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3.  In  all  cases  where  a  defendant  shall,  either  personally  or  by  an 
attorney  or  agent,  confess  judgment  or  admit  the  claim  of  the  plaintiff 
in  Court,  and  in  aU  cases  by  default  where  provisional  judgment  shall  be 
given  upon  any  liquid  document,  the  fee  for  hearing  under  clause  3  to  be 
reduced  one-half. 

4.  For  every  warrant  for  the  execution  of  a  judgment  of  the  Court, 
whether  against  movables,  for  civil  imprisonment,  or  otherwise,  three 
pence  in  the  pound  upon  the  amount  for  which  such  warrant,  attachment, 
or  execution  issues. 

5.  In  every  case  where  the  fee  cannot  be  estimated  by  any  rule  in 
this  tariff,  it  shall  be  estimated  on  fifteen  pounds. 

6.  All  fractions  of  a  pound  for  the  purpose  of  calculating  fees  under 
this  Schedule  shall  be  treated  as  an  entire  pound. 

7.  No  increase  of  fees  shall  be  made  by  reason  of  there  being  more 
than  one  plaintiff  or  defendant. 

8.  For  signing  every  original  summons  for  a  witness,  one  shilling. 
9*  Noting  an  appeal,  one  shilling. 

ID.  Copying  and  certifying  proceedings  in  appeal,  or  any  other  record 
or  document,  sixpence  per  sheet  containing  one  hundred  words. 

1 1.  Taxation  of  costs,  three  pence  in  a  potmd  on  the  amount  of  costs 
allowed. 

12.  In  any  case  where  the  summons  or  other  process  shall  be 
prepared  by  the  clerk  of  the  Court,  and  not  by  an  attorney  or  agent, 
the  same  fees  and  charges  shall  be  payable  to  the  clerk  on  behalf  of 
Government  as  are  provided  to  be  ^owed  to  enrolled  agents  for  the 
preparation  of  such  process. 


B. — By  the  Messenger, 

1.  Service  of  any  summons  within  three  miles  of  the  court- 
house, 2s,  6d, 

2.  Service  oi  any  summons  beyond  three  miles  of  the  court- 
house, 4^.  6d. 

a.  Where  the  distance  to  be  travelled  going  and  returning  is  greater 
than  one  day's  distance,  then  the  fee  of  4j.  6d,  for  service  shall  be 
payable  for  every  day's  or  fraction  of  a  day's  distance  necessarily 
travelled. 

3.  When  the  messenger  repairs  to  the  house  of  a  defendant  with 
warrant  of  execution,  and  then  and  there  demands  and  receives  payment 
of  the  judgment  debt  and  costs,  the  same  charges  shall  be  made  as  for 
serving  a  summons  at  the  same  place. 

4.  Making  and  signing  any  inventory  of  movables  attached  in 
execution,  is.    Copy,  6//. 

5.  Making  out  and  signing  notice  of  such  attachment,  2s, 

6.  Taking  security  for  production  of  the  movables  attached,  is. 

7.  Affixing  notice  of  sale  in  execution,  6d. 

8.  When  the  defendant  does  not  pay  the  judgment  upon  demand 
of  messenger,  but  pays  the  same  to  the  messenger  before  s^le,  then,  for 
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paying  plaintiff,  2  per  cent  Should  the  messenger,  before  receiving 
payment  as  aforesaid,  have  taken  any  of  the  steps  hereinbefore 
mentioned  under  numbers  4)  5»  6,  and  7,  then  the  percentage  aforesaid 
will  be  payable  in  addition  to  the  fees  earned  by  the  step  or  steps  so 
taken. 

9.  Upon  the  amount  of  all  sums  realized  by  the  sale  in  execution  of 
defendant's  movables,  not  exceeding  the  amount  of  the  judgment  debt 
and  costs,  5  per  cent 

a.  Upon  a  return  of  nulla  bond  the  charge  shall  be  the  same  as  if  the 
warrant  had  been  a  sununons. 

10.  For  arresting  any  person  and  lodging  him  in  prison  in  pursuance 
of  any  decree  of  civil  imprisonment,  js,  6d. 

11.  Executing  any  warrant  for  putting  any  party  in  possession  of 
premises,  5 J. 

12.  Executing  any  order  for  seizing  and  arresting  movable  property  in 
security  for  rent  in  arrear,  when  the  same  is  not  ultimately  sold,  $s» 

13.  Making  and  signing  inventory  of  such  property  and  notice  of 
seizure,  same  charges  as  above  under  4  and  5. 

14.  Taking  security  for  the  production  of  movable  property  arrested 
under  any  such  order  as  aforesaid,  is. 

15.  Affixing  notices  of  any  sale  of  movable  property  attached  in 
security  for  rent,  and  sold  by  consent,  6d. 

a.  When  any  movables  arrested  under  any  such  order  as  is  in  the 
27th  section  of  the  Act  No.  20  of  1856  mentioned  shall  be  afterwards 
sold,  either  in  execution  of  a  judgment  for  the  rent  in  regard  to  which 
they  were  attached  or  under  any  order  made  by  consent  under  the 
provisions  of  the  32nd  section  of  the  said  Act,  the  fee  of  5^.  for  executing 
the  order  for  arrest  shall  not  be  allowed. 

^.  When  the  place  for  executing  any  warrant  or  order  mentioned,  or 
referred  to  in  the  foregoing  tariff,  shall  be  more  than  6  miles  from  the 
place  of  holding  the  Court  of  the  Resident  Magistrate,  then  the  daily 
allowance  to  the  messenger  shall  be  the  same  as  if  such  warrant  or  order 
were  a  summons  of  the  said  Court. 

Note. — The  above  charges  for  service  of  any  process  include  the 
return  to  be  made  thereupon  to  the  Court  in  respect  to  which  return  no 
additional  charge  is  to  be  made. 


C. — Horse-hire  of  Messenger. 

1.  As  often  as  any  summons,  warrant,  or  order  shall  be  served  or 
executed  at  any  place  not  farther  than  3  miles  from  the  court-house  no 
horse-hire  shall  be  allowed  to  the  messenger. 

2.  When  the  place  to  which  the  messenger  repairs  for  any  such 
purpose  as  aforesaid  is  3  miles,  but  not  more  than  6  miles  from  the  place 
where  the  Court  is  held,  then  for  horse-hire  4r.  6^. 

3.  When  the  place  to  which  the  messenger  repairs  for  any  such 
purpose  as  aforesaid  is  more  than  6  n^iles  frpm  th^  ^purt-hQuse^  then  for 

horse-hir^  8^, 
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4.  For  the  purpose  of  this  tariff  a  day's  journey  shall  be  taken  to 
be  36  miles,  and  as  often  as  the  place  to  which  the  messenger  shall 
repair  for  any  such  purpose  as  aforesaid  shall  be  at  such  a  distance  from 
the  court-house  that  more  than  36  miles  must  be  travelled  in  going 
and  returning,  then  the  messenger  shall  be  entitled  for  every  day's 
journey,  and  for  every  fraction  of  a  day's  journey,  to  horse-hire  at  the 
rate  of  Zs,  per  day.  Provided  that  in  any  case  in  which  more  horses  than 
one  shall  be  absolutely  necessary  for  the  purpose  of  serving  or  executing 
any  process,  i6r.  per  day  may  be  allowed. 

5.  When  two  or  more  summonses  for  defendant  or  witnesses,  whether 
at  the  instance  of  the  same  plaintiffor  of  different  plaintiffs,  shall  have 
been,  or  in  the  judgment  of  the  magistrate  ought  to  have  been,  served  by 
one  and  the  same  journey,  the  charge  for  horse-hire  for  performing  the 
round  of  services  shall  be  fairly  and  equitably  apportioned  amongst  the 
several  cases,  regard  being  had  to  the  distances  at  which  the  parties 
summoned  respectively  reside  from  the  place  of  holding  the  Court ;  but 
the  fee  for  service  shall  be  payable  for  every  service  made,  precisely  as  if 
there  had  been  none  other. 


III.  It  is  further  ordered:— 

In  lieu  of  the  fees  and  charges  fixed  by  Act  No.  20  of  1856  the 
following  shall  be  the  scale  of  fees  and  charges  to  be  taken  and  made  by 
attorneys  and  enrolled  agents  for  or  on  account  of  the  work  and  labour 
by  them  expended  in  and  about  or  in  connection  with  the  prosecuting 
or  defending  of  any  civil  action  or  proceeding  in  any  Court  of  Resident 
Magistrate.' 

A, — PlaintiJTs  Attorney  or  Agent, 

Fees  and  charges  according  to  the  following  scale  or  tariff  shall  (as 
often  as  the  plaintiff  shall  be  allowed  costs)  be  due  and  payable  by 
the  defendant  to  the  attorney  or  enrolled  agent  of  the  plaintiff;  that  is 
to  say : 

I.  For  demand  made  by  letter  before  summons,  in  addition  to 
necessary  postage,  \s,  6d,    Copy  of  such  demand,  is,  6d, 

a.  Every  demand  of  any  debt  or  sum  of  money  shall  specify  a  day  on 
or  before  which  the  defendant  shall  be  at  liberty  to  pay  or  satisfy  the 
demand  to  the  agent. 

b.  Every  such  demand  shall  also  inform  the  defendant  that  if  the 
sum  demanded  shall  be  paid  or  satisfied  on  or  before  the  day  specified, 
together  with  the  sum  of  3^.  for  the  said  demand  and  copy  thereof,  and 

*  In  the  case  of  Marks  vs.  Esterhuysm  (3  J.,  38)  the  Supreme  Court  decided 
that  a  person  cannot  claim  the  costs  in  a  case  as  wdl  as  a  commission  for 
coHectiofu 

As  to  the  discretion  of  a  taxing  officer  as  to  the  taxation  of  costs  between 
attorney  and  client,  see  the  case  01  Spengler  vs,  TTie  Municipality  of  Sea  Point 
(pp,  86^-868). 
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the  necessary  postage,  in  addition,  no  further  proceedings  will  be  taken 
in  the  case.^ 

c.  Such  demand  may  be  made  by  letter  sent  through  the  post-office 
prepaid  and  properly  directed ;  and  the  day  to  be  specified  as  aforesaid 
in  the  demand  shall  be  fixed  upon  the  presumption  that  the  demand  will 
come  to  the  hands  of  the  defendant  upon  the  next  day  after  the  day  upon 
which,  according  to  the  course  of  post  the  letter  containing  such  demand 
will  reach  the  post-oflice  from  which  it  is  to  be  delivered. 

d.  No  demand  which  shall  not  in  substance  conform  to  the  three 
preceding  rules  or  clauses  shall  be  capable  of  being  charged  for  against 
the  defendant 

2.  For  every  authority  to  sue  filed  in  court,  is.  This  fee  shall  only  be 
payable  in  case  the  authority  shall  after  the  day  specified  in  the  demand, 
and  before  any  tender  of  payment  of  debts  and  costs  made  by  the 
defendant,  have  been  filed  with  the  clerk  of  the  Court. 

3.  For  every  original  summons  against  any  defendant  prepared  by  the 
attorney  or  agent,  2J.  6d,  in  liquid,  and  y.  6d,  in  illiquid  cases. 

4.  For  every  copy  of  such  summons  made  by  the  attorney  or  agent 
for  service,  i^.  in  liquid,  and  is.  6d,  in  illiquid  cases.  The  fee  for  the 
stunmons  and  the  fee  for  the  copy  of  the  summons  shall,  respectively, 
include  the  allowance  for  the  copy  of  any  document  which,  by  the  loth 
Rule  of  the  Courts  of  the  Resident  Magistrates,  it  shall  be  necessary  to 
serve  upon  the  defendant  together  with  the  summons ;  with  this  exception, 
however,  that  if  any  such  document,  not  being  a  bill  of  exchange, 
"  promissory  note,"  or  "  good-for,"  shall  be  of  such  leng^  as  reasonably 
to  require  that  it  shall  be  paid  for,  then  the  Resident  Magistrate  may, 
when  or  after  giving  judgment,  allow  for  any  such  copy  any  sum  not 
exceeding  6d.  per  folio  of  72  words  or  fraction  thereof. 

5.  As  often  as  the  defendant  shall,  after  summons  issued  and  before 
the  day  of  hearing,  seek  to  settle  the  case  by  paying  debt  and  costs,  then 
there  shall  be  included  in  the  costs  necessary  to  be  paid  or  tendered,  as 
a  fee  for  giving  notice  to  the  clerk  of  the  Court  of  the  withdrawal  of  the 
case,  IS,  td. 

6.  For  every  original  summons  requiring  the  attendance  of  wit- 
nesses, IS. 

7.  For  every  copy  for  service  of  any  such  last-mentioned  sum- 
mons, IS, 

8.  For  conducting  the  case  in  Court  at  the  hearing  thereof : — 

a.  No  fee  shall  be  allowed  as  against  a  defendant  for  conducting 
any  case  whatever,  where  the  defendant  shall  have  confessed  judgment 
not  later  than  on  the  day  before  the  day  appointed  for  the  hearing  of 
such  case. 

*  In  the  case  of  Lesar  vs.  Morrison  (i  J.,  30)  the  Supreme  Court  held  this 
item  did  not  alter  the  common  law,  and  that  where  the  defendant  complied  with 
the  demand  before  the  issue  of  the  summons  he  was  not  bound  to  pay  the  costs 
of  demand.  See  also  Reddinghuys  and  Wessels  vs.  Jones^  Cosnett  and  Ball^ 
3  J.,  250 ;  Hef^vorth  vs.  Dunkley^  3  J.,  400  j  and  Jones  vs.  Cauvin  6*  CV?., 
8  J.,  217. 
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3,  When  any  defendant  shall  on  the  day  of  hearing  confess  judgment, 
or  consent  to  judgment  when  called  upon  to  plead  to  the  summons, 
there  shall  be  allowed  in  taxation  as  against  such  defendant  the  sum 
of  5^. 

c.  In  uncontested  cases,  in  which  judgment  is  claimed  upon  a  liquid 
document,  the  sum  of  three  shillings  and  sixpence,  and  in  illiquid  cases 
(ys.  6d,). 

</.  In  all  contested  cases,  whether  the  claim  be  liquid  or  illiquid, 
without  reference  to  the  amoimt  in  question,  the  sum  of  ten  shillings  and 
sixpence  (lor.  6^.}* 

^.  If  the  plaintiff's  claim  be  both  liquid  and  illiquid  the  agent  shall  be 
entitled  to  the  fee  fixed  for  illiquid  cases. 

/.If  the  defendant  pleads  compensation  or  makes  counter-claim,  the 
attorney  or  agent  shall  be  entitled  to  the  fee  fixed  for  contested  cases. 

^.  When  on  the  day  appointed  for  the  hearing,  the  case  shall  by 
consent  of  both  parties  or  by  the  direction  of  the  Resident  Magistrate 
be  postponed  until  some  future  day,  without  being  heard  in  part,  no  fee 
shall  be  allowed  in  respect  of  the  appearance  of  the  attorney  or  agent  in 
Court 

h.  When  the  case  shall  be  postponed,  without  being  heard  in  part  at 
the  instance  of  the  defendant,  without  the  consent  of  the  plaintiff,  the 
Resident  Magistrate  shall,  unless  cause  to  the  contrary  shall  be  shown  by 
the  defendant,  allow  the  attorney  or  agent  as  a  fee  for  his  attendance  one- 
half  of  the  fee  allowed  in  contested  cases. 

u  Rules  or  Clauses  g-  and  h  shall  also  apply  to  second  or  subsequent 
postponements;  but  for  every  day  or  part  of  a  day  on  which  such 
contested  case  shall  be  actually  heard  the  attorney  or  agent  shall  be 
entitled  to  a  fee  of  lar.  6^. 

9.  In  regard  to  judgments  merely  provisional  in  their  nature,  as  in 
the  28th  Rule  of  the  Courts  of  Resident  Magistrates  mentioned,  then,  for 
every  bond  given  for  security  de  rsstituendo^  is.  6d, 

10.  For  every  warrant  of  execution  against  movables,  and  every  aiiai 
of  such  warrant,  is.  6d. 

11.  For  every  summons  for  civil  imprisonment  of  the  defendant,  2S. 

12.  Copy  of  such  summons  for  service,  is. 

The  fees  aforesaid  having  reference  to  a  decree  of  civil  imprisonment, 
shall  not  be  claimable  or  recoverable  from  the  defendant  against  whom 
such  decree  shall  have  been  granted,  and  a  warrant  for  the  execution 
thereof  shall  be  issued,  except  in  the  particular  case  contemplated  and 
provided  for  by  the  22nd  Section  of  Act  No.  20,  1856,  that  is  to  say, 
the  case  in  which  the  non-payment  by  the  defendant  of  the  debt  and 
costs  due  by  him  is  vexatious  ;  and  in  this  particular  case,  but  in  none 
other,  the  Resident  Magistrate  may  allow  to  the  attorney  or  agent,  as 
against  the  defendant,  a  fee  of  ys.  6d.  for  conducting  in  Court  the  claim 
for  such  decree,  should  it  appear  to  such  Magistrate  just  and  fitting  so 
to  do. 

13.  For  making  out  and  attending  the  taxation  of  any  bill  of  costs^ 
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14.  For  the  transmission  of  any  warrant  of  execution  against  the 
movable  property  of  the  defendant  to  any  district  other  than  that  in 
which  the  judgment  was  given,  in  addition  to  necessary  postage,  2J. 

B. — Defendants  Attorney  or  Agent* 

Fees  and  charges  according  to  the  following  scale  or  tariff  shall,  as 
often  as  the  defendant  shall  be  allowed  his  costs,  be  due  and  payable  by 
the  plaintiff  to  the  attorney  or  enrolled  agent  of  the  defendant. 

1.  For  every  authority  to  defend  filed  in  court,  11. 

2.  For  every  original  summons  requiring  the  attendance  of  wit- 
ness, IS, 

3*  For  every  copy  for  service  of  any  such  last-mentioned  summons,  i  J. 

4.  For  conducting  the  case  in  Court  at  the  hearing  thereof,  lar.  td. 

a.  The  Rules  or  Clauses  g  to  /  appended  to  Section  8  of  the  fees  of 
the  plaintiff's  attorney  or  agent,  shall  apply  to  the  fees  of  the  defendant's 
attorney  or  agent  in  like  manner  as  therein  set  forth,  in  regard  to  the 
plaintiff's  attorney  or  agent. 

b.  The  fee  aforesaid  for  conducting  the  case  in  Court  shall  include 
the  framing  by  the  attorney  or  agent  of  all  the  pleas  pleaded  and  counter- 
claims made  for  and  on  behalf  of  the  defendant. 

5.  For  making  out  and  attending  the  taxation  of  any  bill  of  costs, 
IS,  ()d. 

6.  For  every  warrant  of  execution  against  the  plaintiff  for  costs 
adjudged  to  the  defendant,  and  for  every  alias  warrant  for  such  costs, 
i^.  6d. 

Should  it  become  necessary  to  sue  for  a  decree  of  civil  imprisonment 
for  the  recovery  of  such  costs,  then  the  attorney  or  agent  of  the  original 
defendant  shall  be  in  the  same  condition  in  regard  to  his  costs  as  if  he 
were  the  attorney  or  agent  of  a  plaintiff  seeking  a  decree  of  civil  imprison- 
ment against  a  defendant  for  a  like  sum. 

C — Miscellaneous  Fees  and  Charges  of  Attorneys  or  Enrolled  Agents. 

1.  For  framing  interrogatories  under  Section  52  of  Act  Na  20  of 
1856,  3 J.  9^/. 

2.  For  framing  cross  interrogatories,  3^.  9^. 

a.  The  last  preceding  charges  shall  be  payable  indifferently  to  the 
attorneys  or  agents  for  either  party. 

b.  No  fee  or  charge  shall  be  payable  to  the  attorney  or  agent  of  the 
other  party  for  perusing  or  otherwise  assisting  to  settle  the  interrogatories, 
whether  direct  or  cross  framed  by  the  attorney  or  agent  of  the  party  who 
proposes  to  transmit  the  same. 

3.  For  drawing  every  affidavit  of  rent  in  arrear  for  the  purpose 
mentioned  in  the  26th  Section  of  Act  No.  20,  1856,  zr.  6d. 

4.  For  drawing  every  security  bond  entered  into  under  the  said 
Section,  2s, 

5.  For  drawing  every  magistrate's  order  for  attachment  of  property 
granted  under  the  said  Section,  zr. 
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6.  For  drawing  every  magistrate's  order  for  sale  by  consent,  of  the 
defendant's  movables  under  Section  32  of  Act  No.  20,  1856,  2j. 

{a.)  In  case  any  person  whose  movables  shall  have  been  attached  for 
rent  in  arrear  shall  consent  to  an  immediate  sale  thereof  as  is  in  the 
32nd  Section  of  Act  No.  20,  1856,  provided,  the  attorney  or  agent  of  the 
party  who  shall  have  applied  for  such  attachment  shall  not,  as  against 
the  person  so  consenting,  be  entitled  to  any  fee  or  charge  for  or  in 
reference  to  such  consent  or  any  subsequent  proceedings,  other  than  the 
foregoing. 

7.  For  every  notice  to  produce  any  document  in  possession  of  the 
opposite  party,  and  copy  of  such  notice  including  service,  2  j.  dd. 


IV.  It  is  further  ordered  :— 

In  lieu  of  the  tariff  fixed  by  the  Rules  of  Court  promulgated  on  the 
8th  January,  1877,  the  allowances  for  personal  attendance  and  travelling 
expenses  payable  to  witnesses  in  civil  casesy  in  the  Supreme  Courts 
Eastern  Districts  Courts  Circuit  Court,  and  Courts  of  Resident  Magis- 
trate shall  be  calculated  as  nearly  as  possible  according  to  the  following 
scale  : — Q.) 

I.  Witnesses  shall  be  paid  for  their  attendance  at  the  following  rates 
per  diem,  over  and  above  their  travelling  expenses,  as  hereinafter 
mentioned,  that  is  to  say  : — 

(a.)  Physicians,  surgeons,  advocates,  attorneys,  government  land 
siurveyors,  civil  engineers,  architects,  public  notaries  and  conveyancers 
residing  within  10  miles  of  the  court-house,  los.  6d,  to  £1  is,,  and  beyond 
that  distance  ;^i  is.  to  £2  2s, 

(d,)  Ministers  of  the  gospel,  members  of  either  House  of  Parliament, 
heads  of  departments  in  the  public  service,  resident  magistrates,  justices 
of  the  peace,  field-comets,  municipal  commissioners,  town  coimcillors, 
divisional  councillors,  importing  merchants,  bank  managers,  and  com- 
missioned officers  in  the  army  and  navy,  residing  within  10  miles  of 
the  cotut-house  7s.  6d.  to  15^.,  and  beyond  that  distance  10s,  6d  to 
£1  1 1  J.  6d. 

{c.)  Enrolled  agents,  master  mariners,  mates,  master  tradesmen, 
agriculturists,  holders  of  the  wholesale  licence  for  the  sale  of  merchandise, 
and  holders  of  the  licence  for  apothecaries,  chemists,  druggists,  and 

^  See  also  previoos  chapter  under  heading  '*  Expenses  of  IVttnessa,^ 
In  the  case  of  Heynes,  Mathew  &*  Co.  vs.  The  Town  Council  (decided  in  1883, 
not  reported,  p.  796)  the  Supreme  Court  held,  on  review  of  the  taxation  of  the  costs, 
that  any  agreement  to  pay  a  witness  for  his  evidenccy  more  than  what  he  would  be 
entitled  to  under  this  tarijff,  is  contrary  to  public  policy  and  cannot  be  enforced^ 
And  so  also  did  the  same  Court  hold  in  the  case  of  Knox  vs.  JCoch,  2  J.,  382. 
In  this  latter  case  the  Chief  Justice,  inter  alia,  said,  " ....  we  have  to  do  .  . .  • 
with  certain  general  principles  of  law.  One  of  these  principles  is  that  the  Court 
will  not  enforce  a  contract  which  in  the  opinion  of  the  Court  is  clearly  against 
public  policy,  and  it  seems  to  me  that  if  ever  there  was  a  contract  against  public 
policy  It  is  one  between  a  witness  and  a  party  to  the  suit,  that  the  witness  should 
receive  a  greater  remuneration  than  the  law  allowed  him  to  give  erideDce," 
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auctioneers  residing  within  10  miles  of  the  court-house^  lor.,  and  beyond 
that  distance  ys.  6d,  to  15^. 

(d.)  Qerks  to  persons  holding  the  wholesale  licence  for  the  sale  of 
merchandise  or  for  the  sale  of  wines  and  spirits,  clerks  in  the  public 
service,  and  clerks  of  municipalities,  of  divisional  councils  and  of  joint- 
stock  companies,  professors  of  music,  and  comedians  or  actors  residing 
within  10  miles  of  the  court-house,  4^.,  and  beyond  that  distance  6r.  to  1 2j.  6d. 

(^.)  Holders  of  retail  shop  licences,  or  licences  for  selling  wines  and 
spirits  by  retail,  non-commissioned  officers  in  the  army  or  navy,  or 
persons  above  the  rank  of  privates  in  any  police  force,  residing  within 
10  miles  of  the  court-house,  y.  6^.,  and  beyond  that  distance  5^.  to  los. 

(/.)  Journeymen  tradesmen,  assistants  to  persons  holding  any  retail 
licence  or  any  licence  as  an  apothecary,  chemist  and  druggist,  residing 
within  10  miles  of  the  court-house,  3^.,  and  beyond  that  distance  4s.  to  8^. 

(g,)  All  persons  not  previously  enumerated,  residing  within  10  miles 
of  the  court-house,  zf.,  and  beyond  that  distance)  35.  to  dr. 

2.  The  foregoing  fees  for  attendance  shall  be  payable  in  respect  ot 
every  day  necessarily  occupied  in  travelling  to,  remaining  at,  and 
returning  from  the  Court. 

3.  In  the  case  of  witnesses  who  do  not  travel  to  the  Court  upon  horse- 
back, or  by  vehicle,  a  day's  journey  shall  be  taken  to  be  18  miles. 

4.  As  often  as  the  same  witness  shall  come  under  more  heads  than 
one  of  the  foregoing  classification  he  shall  be  paid  according  to  that  head, 
to  which  is  attached  the  highest  rate. 

5.  No  witness  shall  be  considered  a  master  tradesman  for  the  purpose 
of  tiiis  tariff  unless  he  shall  have  not  fewer  than  two  journeymen  in  his 
employment. 

6.  Females  who  come  under  any  of  the  foregoing  heads  of  classification 
shall  be  paid  like  males. 

7.  No  witnesses  resident  within  3  miles  of  the  court-house  shall  be 
entitled  to  travelling  expenses. 

8.  Every  witness  resident  at  a  greater  distance  than  3  miles,  but  not 
more  than  6  miles,  from  the  court-house  to  which  he  is  summoned, 
shall,  in  case  he  shall  have  travelled  to  the  court-house  on  horseback  or 
by  vehicle,  be  allowed  for  travelling  expenses  a  sum  not  exceeding  lor. 

9.  When  the  residence  of  the  witness  shall  be  more  than  6  miles,  but 
not  more  than  j8  miles  from  the  court-house,  then  he  shall  be  allowed  for 
travelling  expenses  a  sum  not  exceeding  15^. 

10.  For  the  purpose  of  this  tariff  a  day's  journey  on  horseback  or  by 
vehicle  shall  be  taken  to  be  36  miles,  and  as  often  as  the  residence  of  the 
witness  shall  be  at  such  a  distance  from  the  court-house  that  more 
than  36  miles  must  be  travelled  in  going  and  returning,  then  the  witness 
shall  be  entitled  to  for  every  day's  journey,  and  for  every  fraction  of  a 
day's  journey,  travelling  expenses  at  a  rate  not  exceeding  25^.  a  day. 
Provided  that  no  witness  shall  be  entitled  to  demand  any  larger  sum  for 
travelling  expenses  than  he  shall  have  reasonably  and  actually  expended. 
Provided  further  that  in  case  a  witness  could  have  travelled  by  sea,  by 
railway  train,  or  by  any  other  public  conveyance  at  less  expense  than  by 
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a  private  conveyance  he  will  only  be  allowed  to  charge  for  the  travelling 
expenses  which  would  be  incurred  in  thus  travelling  by  sea,  by  railway 
train,  or  by  such  public  conveyance,  and  for  the  time  which  would  be  so 
occupied,  unless  it  be  proved  by  the  affidavit  of  a  duly  qualified  medical 
practitioner  that  travelling  by  sea,  by  railway  train,  or  by  a  public 
conveyance  would  have  been  injurious  to  the  health  of  the  witness. 

1 1.  No  witness  except  a  witness  who  shall  have  travelled  to  the  Court 
on  horseback  or  by  vehicle  shall  be  allowed  travelling  expenses,  such 
expenses  being  included  in  the  attendance  fee  hereinbefore  provided. 

12.  The  charges  for  witnesses  as  fixed  by  this  tariff  are  to  be  con- 
sidered as  payable  to  the  witness  by  the  party  who  summoned  or  produced 
him,  and  in  the  event  of  such  party  being  awarded  his  costs  against  any 
other  party,  the  said  charges  shall  be  allowed  against  such  other  party  in 
the  taxation  of  costs.^ 

13.  In  the  taxation  of  costs  between  party  and  party  no  amount  shall 
be  allowed  for  any  witness,  whether  for  attendance  or  travelling  expenses^ 
unless  there  shall  be  produced  to  the  taxing  officer  proof  that  such  amount 
had  already  been  paid  or  tendered  to  such  witness. 

14.  In  the  taxation  of  costs  between  party  and  party,  nothing  shall  be 
allowed  for  any  witness  not  examined,  unless  upon  proof  that  his  evidence 
might  reasonably  have  been  believed  to  be  material  and  necessary.'  But 
no  witness  not  examined  and  not  summoned  shall  be  allowed  for  in  the 
taxation  of  costs  between  party  and  party. 

15.  If  a  number  of  witnesses  manifestly  greater  than  was  reasonably 
necessary  shall  have  been  summoned  by  any  party,  there  shall  only  be 
allowed  against  the  other  party  the  charges  for  such  witnesses  as  were 
reasonably  necessary.' 

16.  In  the  taxation  of  costs  between  party  and  party  no  amount  shall 
be  allowed  for  any  witness  in  respect  of  personal  attendance  or  travelling 
expenses,  if  the  fact  or  facts  which  such  witness  is  summoned  to  prove 
shall,  before  the  issue  of  such  summons,  have  been  admitted  to  the  party 
taking  out  the  summons  by  the  opposite  party,  provided  that  such 
admission  shall  be  in  writing  signed  by  the  party  making  it  or  his  lawfiil 
attorney  or  enrolled  agent  as  the  case  may  be. 

17.  When  the  same  person  shall  be  a  witness  in  more  cases  than  one 

*  In  the  case  of  Steekkamp  and  anather  vs.  Dt  ViUien  and  others  (3  C.T., 
104),  the  Chief  Justice  said,  '*  It  was  safer  for  a  litigant  to  subpoena  his  witnesses 
....  but  he  would  not  lay  down  a  rule  that  in  no  case  was  a  witness  entitled 
to  his  expenses  because  not  subpoenaed.  If  the  taxing  officer  was  satisfied  that 
the  witness  bond  fide  attended  the  Court  to  give  evidence,  he  was  justified  in 
allowing  him  his  expenses." 

'  In  the  case  of  Hofmeyr  vs.  Clear  (l  J.,  232),  the  Court  held  that  where  a 
witness  had  been  called  to  prove  a  fact  but  was  not  examined,  and  he  was  a 
material  and  necessary  witness,  his  expenses  should  be  allowed. 

'  Thus,  in  the  case  of  Meintjes  vs.  des  Vages  the  plaintiff  had  subpoenaed  nine 
witnesses,  but  the  Court  held  three  sufficient  for  the  purpose  of  this  case  and 
disallowed  the  expenses  of  the  rest  as  between  party  and  party  (2  J.,  11) ;  and  so 
also  in  the  case  of  Berger  vs.  Equitable  Assurance  Company  (quoted  in  the 
previous  chapter),  where  seventeen  witnesses  were  actually  examined  and  it  was 
prayed  that  the  expenses  of  twelve  others  should  be  allowed. 
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heard  on  the  same  day  he  shall  be  entitled  to  no  more  than  one  fee  for 
personal  attendance  and  one  allowance  for  travelling  expenses,  which 
shall  be  equally  divided  between  such  cases. 

By  order  of  the  Court, 

J.  C.  B.  SERRURIER,  Registrar. 


By  virtue  of  the  1st  Section  of  Act  No.  12  of  1886  {to  compel 
the  attendance  of  witnesses  before  the  Courts  of  Neighbour^ 
ing  States^  &c.),  tJte  Governor  has  approved  of  thefollow- 
ing  Tariff  of  allowances  to  such  witnesses  over  and  above 

their  expenses  of  conveyance} 

£  s.  d, 
(a.)  Physicians,  surgeons,  advocates,  attorneys.  Government 

land  surveyors,  civil    engineers,  public  notaries,  and 

conveyancers  ...        ...        •••        ...        ...        ...        ...    300 

(d,)  Ministers  of  the  gospel,  members  of  the  Legislature,  heads 
of  departments  in  the  public  service,  commissioned 
officers  in  the  army  and  navy,  commissioned  permanent 
officers  of  defensive  forces,  architects,  importing 
merchants,  bank  managers  2100 

(c.)  Divisional  councillors,  municipal  councillors,  farmers, 
auctioneers,  enrolled  agents,  apothecaries,  master  mari- 
ners, mates,  master  tradesmen,  accountants,  brokers, 
clerks  in  the  public  service,  inspectors  and  sub-in- 
spectors of  police,  general  dealers,  licensed  dealers  in 
wines  and  spirits,  secretaries  of  divisional  councils  and 
municipalities...        ...        ..«        •..        ...        ...        ...    200 

(d.)  Any  person  not  previously  enumerated  whose  station  in 
life  is,  in  the  judgment  of  the  Resident  Magistrate  who 
endorses  the  subpoena,  superior  to  that  of  the  persons 
mentioned  in  paragraph  (e) i  10    o 

(e,)  Labourers  and  others  of  a  similar  station  in  life    o  10    o 

In  connection  with  such  witnesses  the  Governor  has  adopted  the 
2nd,  3rd,  $th,  6th,  loth,  nth  and  17th  Sections  of  Order  IV.  of  our 
Supreme  Court  Tariff  (supra). 


MEMORANDUM. 


The  subjoined  Specimen  Model  Bills  of  Costs,  framed  by  myself,  are 
in  no  sense  complete  regarding  all  professional  charges,  but  are  an  honest 
attempt  to  represent  the  outlines  or  general  principles  of  the  practical 
operation  of  the  preceding  scale  of  fees  and  charges  of  January,  1878. 
The  young  student,  by  bearing  in  mind  the  principles  of  law  and  practice 

>  See  Tennant's  Rules  of  Court,  4th  Ed.,  p.  270. 
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laid  down  in  the  precedii^  and  in  this  Chapter,  will  have  no  difficolty 
to  make  out  a  BiU  of  Costs  which  he  could  honestly  defend  before  the 
taxing  officer,  or  to  tax  the  Bills  of  Costs  of  others.  Until  he  can  do 
both  he  does  not  understand,  and  had  better  again  study  the  principles 
of  the  Law  of  Costs  and  of  Taxation  of  Costs. 

It  will  be  seen  from  the  first  Order  of  Court  of  1878  {supra)  that  the 
taxing  officer  is  not  literally  bound  to  every  item,  but  ^^  shall  be  guided  so 
faros  the  circumstances  cf  each  f articular  case  will  permit J^  In  the  usual 
run  of  cases  the  Tariff  is  adhered  to,  but  in  cases  of  intricacy,  or  difficulty, 
or  magnitude,  the  taxing  officer  is  allowed  to  expand,  as  it  were,  his 
discretion  ^^ according  to  the  circumstances  of  each  particular  case^  and 
the  work  actually  and  necessarily  done,  and  to  make  a  more  liberal 
allowance  in  his  taxation. 

Thus  in  instances  where  my  notes  shew  this  discretion  to  have  been 
exercised  by  the  T.  O.,  it  was,  as  stated,  in  case  of  intricacy,  difficulty, 
or  magnitude,  beyond  the  usual  run  of  cases,  and  if,  therefore,  the 
attorney  wishes  to  claim  such  extra  charges  and  allowances,  he  must 
satisfy  the  T.  O.  of  the  justness  and  reasonableness  of  his  claim. 

The  point  always  to  be  borne  in  mind  is  to  charge  only  for  work 
actually,  bond  fide,  and  necessarily  done;  and  though  such  charges  may 
sometimes  not  be  claimable  as  between  party  and  party  in  a  Court,  yet 
the  attorney  must  be  able  to  substantiate  such  charges  either  as  between 
party  and  party  or  as  between  attorney  and  client  as  having  been 
necessarily  incurred  according  to  the  exigencies  and  circumstances  of 
each  particular  case.* 

The  costs  mentioned  in  these  Model  Bills  are  between  party  and 
party.  It  is  impossible  to  fix  a  tariff  to  meet  costs  between  attorney  and 
client  in  every  case,  but  such  costs  must  as  far  as  possible  be  upon  the 
same  principle.  The  attorney  is  entitled  to  claim  a  fair  and  reasonable 
allowance  for  actual  time  engaged  with  his  client  or  any  of  his  witnesses 
beyond  the  usual  period,  and  for  aU  work  done  which  cannot  properly  be 
charged  between  party  and  party,  and  which  may  be  necessary  to  the 
client's  case,  or  which  may  have  been  done  at  the  request  or  by  the 
instructions  of  the  client ;  and  for  perusing  and  examining  a  great  many 
documents,  correspondence  or  books  or  accounts,  in  order  to  find  out 
which  may  be  necessary  or  requisite  for  the  case,  to  be  used  at  the  trial. 

It  is  of  frequent  occurrence  that  the  client  is  unable  to  assist  his 
attorney  in  the  getting  up,  or  in  the  defence  of,  his  case,  by  which  the 
latter  is  put  to  greater  trouble  and  labour.  The  charges  for  such  extra 
labour  and  time  necessarily  occupied  on  the  client's  behalf,  though 
perhaps  necessary  to  the  cause,  are  not  always  chargeable  as  between 
party  and  party,  but  as  between  attorney  and  client. 

The  question  of  costs  is  often  of  more  importance  in  legal  proceedings 
than  might  at  first  sight  appear,  not  because  of  the  client's  proverbial 
impression  that  the  only  thing  sure  in  law  is  costs,  but  for  the  attorney's 
own  reputation.  It  is  really  on  the  question  of  the  taxation  of  Bills  of 
Costs  that  most  of  the  questions  on  costs  arise,  and  it  is  therefore  in  the 
hope  of  rendering  the  young  practitioner  some  assistance  in  one  of  the 
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most  disagreeable  duties  of  his  profession,  that  I  have  framed  these 
model  bills  and  have  added  a  few  notes  thereto,  as  well  as  on  the 
preceding  official  tariff,  with  the  Supreme  Court  decisions  on  costs. 
Many  cases  are  cited  in  this  as  well  as  in  the  preceding  chapter  as  ''  not 
reported."  This  means  officially.  I  can,  however,  vouch  for  their 
accuracy,  as  I  have  been  engaged  in  most  of  them  for  one  side  or  the 
other,  while  in  others  I  was  present  at  their  hearing  and  took  notes 
thereof  at  the  time  of  the  particulars  of  each  application  and  of  the 
judgments.  In  some  instances  the  newspapers  of  the  day  have  not  only 
correctly  but  also  fully  reported  the  decisions  of  the  Court,  which  I  have 
copied. 


SPECIMEN  MODEL  BILLS   OF  COSTS 

REFERRED  TO  IN  THE  ABOVE  MEMORANDUM,  WITH  THE 
DECISIONS  OF  THE  SUPREME  COURT  THEREON,  AND 
WITH  NOTES. 

COMMON  SPECIAL 

CASES.  CASES. 

jQ     S,    d*  j£     J.     d. 

Instructions  to  make  a  written  demand  ^ 034       034 

Writingletter  of  demand' 050       050 

(If  more  than  one  side  of  2  folios,  for  every 

additional  side)        016        026 

Paid  postage. 

Copy  of  letter  of  demand  for  the  Court      Half  of  original. 

Attending  on  receipt  of  reply  ...        ...        ...    034        034 

For  writing  every  additional  letter  in  answer  to 

defendants  or  plaintiffs  or  his  attorneys.^ 
Copy  to  keep  of  such  additional  letter  that  may  be 

requisite  to  be  used  in  the  cause  (half  of  the 

original). 
Attending  on  receipt  of  and  perusing  every  letter 

that  may  be  requisite  and  used  at  the  trial    ...034        034 
(Except  as  to  next  item.) 
Attending  on  Defendant  and   perusing  letter  of 

demand     ...        ...        ...        ...        ...        ...    034        068 

(If  before  a  letter  can  be  answered  it  is  necessary 
that  the  client  should  be  consulted  on  it,  then 
this  additional  charge  is  allowed.) 
Attending  client  with  letter  from  ....  consulting 

him  thereon  and  taking  his  instructions  for 

a  reply       ...         ...         •••         •••        •••         •••034        068 

Instructions  to  sue      034        068 

Drawing  and  engrossing  warrant     034        034 


'  See  remarks  in  Swartz  vs.  Landmark  {infra). 

»  Ibid. 

'  Same  principle  99  on  letter  of  demand. 
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COMMON 

8PBCIAL 

CASBS. 

CASES. 

£   s.  d. 

£  s. 

d. 

034 

0    6 

8 

Half  of 

originaL 

ditto. 

Drawing  summons,  at  per  brief  sheet         

j^ aiir  CODY         •••        •••        ••*        •••        *••        ••• 

Every  copy  of  summons  for  service 

In  an  important  case  whenever  necessary  that 

Counsel  should  settle  the  summons,  then  after 

the    item    "  Instructions    to   sue,"   &c.,   the 

following  items  shall  stand  as  costs  between 

party  and  party,  viz. : — 

Drawing  instructions,  at  per  brief  sheet     068        068 

Fair  copy  for  Coimsel  to  settle  *       H  alf  of  original. 

^  As  to  brief  and  fee  to  connsel  for  drafting  iummom^  the  followin£  is  an 
epitome  of  what  took  place  in  the  Supreme  Court  on  the  17th  August,  1882,  in 
the  case  of  Dtan  and  Hartlty  vs.  The  Colonial  Gouemment  (not  reported). 

Mr.  Upington  (afterwards  Sir  Thomas)  said  that  the  chief  item  objected  to 
was  the  expunging  of  a  fee  to  counsel  for  drafting  summons.  The  taxing  official 
(Mr.  Crosby)  appeared  to  have  come  to  the  conclusion  that  under  the  circam- 
stances  there  was  no  necessity  for  the  summons  being  drafted  by  counsel,  and  he 
accordingly  expunged  the  fee  of  a  guinea  and  a  half^  together  with  two  sums  of 

y,  4</.  for  the  attorneys  sending  the  case  to  counsel 

The  Chief  Justice  said  in  the  case  of  Di  VUliers  vs.  Cape  Divisional  Council^ 
in  which  this  question  was  raised,  the  Court  decided  the  charge  ought  to  be 
allowed,  but  subsequently  the  new  tariff  for  bills  of  costs  was  prom^pated,  by 
which  it  was  settled  that  the  summons  ought  to  be  in  the  simplest  form  possible. 
Were  these  cases  of  such  a  difficult  and  intricate  nature  that  an  attorney  could 
not  be  trusted?.  .  .  . 

Mr.  Upington  would  not  pledge  himself  to  say  that  in  any  case,  because  he 
knew  there  were  gentlemen  in  the  other  branch  of  the  profession  who  were 
competent  to  draw  up  very  intrici^e  summonses.  .... 

The  Attomey-Gesieral  said  he  thought  that  the  allowance  or  disallowance  of 

such  items  should  be  left  to  the  discretion  of  the  taxing  officer 

Tlie  Chief  Justice  said  it  was  well  known  that  in  most  cases  which  came 
before  the  Court  there  were  certain  costs  which  the  losing  side  was  called  upon 
to  pay,  but  under  certain  special  circumstances  the  Court  ordered  the  unsuccessful 
party  to  pay  all  costs,  as  sometimes  a  vexatious  action  was  brought  or  a  vexatious 
defence  set  up.  There  was  something  to  be  said  on  both  sides  ....  It  was 
only  after  carefully  weiehing  the  evidence  that  the  Court  was  able  to  decide,  and 
in  those  cases  it  would  be  unfair  to  adjudge  the  unsuccessful  party  to  pay  all 

expenses  of  both  sides 

The  question  for  the  Court  now  to  decide  was  whether  the  taxing  officer  had 
the  right  to  strike  off  the  costs  between  party  and  party,  and  in  this  he  con- 
sidered the  taxing  officer  was  quite  right. 

As  to  the  matter  of  Counsel  drafting  summonses^  he  had  already  called 
attention  to  the  case  of  De  VUliers  vs.  Cape  Divisional  Coufuil,  In  the  new 
bill  of  costs,  framed  by  the  Court,  the  very  first  item  was  the  charge  for 
engrossing  per  brief  sheet  3f .  4//.,  and  in  special  cases  6s.  ^,  But  was  this  a 
special  case?  He  had  put  the  question  to  Mr.  Upington,  but  he  was  not 
prepared  to  say.  As  no  proof  had  been  brought  that  it  was  a  special  case  the 
taxmg  officer  was  c^uite  right  in  his  decision,  and  he  must  have  the  support  of  the 
Court.  The  remaining  items  were  charges  before  summons  was  issued.  The 
taxing  officer  had  only  followed  the  practice  of  this  Court  from  time  immemorial, 
and  that  of  the  English  Courts  also  in  disallowing  them.  The  attorney  was 
entitled  to  be  paid,  but  his  own  client  must  pay  him.  The  taxing  officer*s 
decision  must  be  supported  with  costs. 

[Since  this  decision  the  Court  has  approved  of  the  taxing  officer's  discretion  iu 
allowing  all  costs  necessarily  incurred  Mpre.  issue  pf  summons.] 


RULES  AND  SCALE  OF  FEES  AND  CHARGES.   853 


COMMON 

SPECIAL 

CASKS. 

CASBS. 

£   J.  d. 

£   J.  d. 

050 

050 

Short  brief  to  accompany «.. 

Paid  his  fee.^ 

Attending  thereon      034       034 

Attending  on  receipt  of  summons  as  settled  and 

perusing  same,  &c 034       034 

Engrossing  same  as  settled,  at  per  B.  S 034       034 

(N.B. — ^These  items  shall  be  only  for  one  brief 
and  fee  to  one  Counsel.) 
Attending  at  Registrar's  to  issue  summons  and  file 

warrant     ...        ...        ...         ...        ...         ...034        034 

Paid  stamps  thereon. 

Every  copy  of  summons  for  service  (half  of  charge 

for  original). 
Attending  at  Sheriffs  Office  with  instructions  for 

service       ...        ...        ...        ...        ...        ...034       034 

Attending  at  SherifTs  Office  to  search  for  return  to 

summons  and  to  pay  charges 034       034 

Paid  Sheriff's  expenses. 

Attending  at  Registrars  Office  to  search  for  ap- 
pearance of  defendant.    (Allowed  only  if  the 

appearance  is  not   entered  within  the  time 

prescribed  by  the  Rules  of  Court)       034        034 

Attending  upon  receipt  of  notice  of  defendant's 

appearance  ...        ...    '    ...        ...        ...034       o    3    4 

Instructions  for  declaration '  068        013    4 

Drawing  same,  at  per  brief  sheet o    6    8        o    6    8 

Fair  copy  for  Counsel Half  of  original. 

Paid  Mr.  Advocate — ^fee.' 

Short  brief  to  accompany      050        050 

Attending  thereon       034       034 

Copy  brief  to  Junior  Counsel — ^the  same  as  the  fair 

copy  to  Senior  Counsel,* 
Paid  Mr,  Advocate — ^fee — ^Junior  Counsel 

*  As  to  not  marking  counsel's  fee  on  brief  see  the  cases  of  Edmeades  vs. 
Mostert^  and  Edmeades  vs.  Scheepers  (pp.  861-863). 

*  On  special  occasions,  in  cases  mvolving  intricacy,  more  has  Iteen  allowed 
by  the  taxing  officer. 

'  On  the  subject  of  counsel's  fees  generally  see,  injra^  the  cases  of  Edmeades 
vs.  Mostert ;  Edmeades  vs.  Scheepers ;  Walker  vs.  Liquidators  Cape  Central 
Railways ;  Logan  vs.  Colonial  Government ;  Teengs  vs.  Garlick;  Beaufort  West 
Municipality  vs.  Wernich  ;  Spengler  vs.  Sea  Point  Muniapality  ;  Roux  vs.  Roux  ; 
and  The  Treasurer-General  of  the  Colony  vs.  Bosman, 

*  As  a  general  rule  the  taxing  officer  does  not  allow,  as  between  party  and 
party,  the  charges  for  copy,  brief,  and  fee  to  junior  counsel  for  drawing  any 
pleading.  He  allows  it  only  when  the  case  is  of  any  intricacy.  After  the  close 
of  the  pleadings  the  fee  for  a  second  counsel  is  allowed  as  between  party  and 
party,  except  in  the  most  ordinary  simple  cases.  No  brief  and  fee  for  a  third 
counsel  is  ever  allowed  as  between  party  and  party. 
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COMMOlf 
CASBS. 

SPBCIAX. 
CASBS. 

£  s. 

d. 

£ 

s.  d. 

o    5 

o 

o 

5    o 

o    3 

4 

o 

3    4 

o    3 

4 

o 

3    4 

o    3 

4 

o 

3    4 

o    3 

4 

o 

3    4 

o    3 

4 

o 

3    4 

Short  brief  to  accompany     

Attending  thereon      •••        ...        ...        •..        ... 

Attending  upon  receipt  of  and  perusing  and  con- 
sidering declaration  as  drafted  by  Counsel^  ... 
Engrossing  declaration,  at  per  brief  sheet  * 

Attending  each  Coimsel  for  his  signature 

Attending  at  Registrar's  Office  to  file  declaration 

Paid  stamps  and  filing. 

Copy  declaration  for  service,  at  per  brief  sheet    ...034       034 

Copy  declaration  to  be  annexed  to  affidavit  of 

service  when  declaration  is  filed  far  default^ 

at  per  brief  sheet 034        034 

Service  thereof  on  defendant*s  Attorney     034       034 

Affidavit  of  service  (when  necessary)  o$o        050 

Attending  to  be  sworn  034        034 

Paid  stamp. 

Drawing  notice  of  filing  declaration  for  default  of 

appearance  and  which  notice  at  same  time 

contains  notice  of  trial' 050       050 

Copy  for  service  (Half  of  original) 

Attending  to  serve      034       034 

Drawing  affidavit  of  service  and  fair  copy  at  2j.  6</. 

per  folio  but  not  to  be  less  than  050       050 

Attending  to  be  sworn  •. 034       034 

Paid  stamp. 

Letter  transmitting  notice  and  declaration  to  be 

served  on  defendant  (when  in  default)  ...050       050 

Paid  postage. 
(Or  else,  "Attending  Sheriff  with  instructions  to 

serve"       034      034) 

Attending]  upon  receipt  of  reply  and  perusing  and 

examining  return  of  service      o    3    4        o    3    4 

Letter  transmitting  local  agent's  charges  for  service  * 

of  declaration  and  notice  050        050 

'  Sometimes  6j.  &/.  is  allowed  by  the  taxing  officer  if  the  pleading  is  either 
unusually  long  or  intricate. 

'  If  the  declaration  contains  10  folios  of  72  words  each  it  must  be  printed^ 
then  the  following  items  are  chargeable  in  addition : — 

C  s*  d.      £  s,  d. 
Attending   printers   with   copy  declaration 

with  instructions  to  have  It  printed      •••    o    3    4       034 
Attending   thereafter   on   receipt   of  proof 

sheets  and  perusing  and  correcting  same 

at  6^.  per  brief  sheet      

Attending  printers,  settling  their  account   ...034       034 
Paid  them        ...        ...        ... 

'  Under  this  heading  lor.  is  sometimes  allowed  by  the  taxing  officer. 
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COMMON  SPECIAL 

CA8B8.  CASKS. 


Paid  postage. 

(Or  else, "  Attending  on  receipt  of  Sheriff's  return  "   034     034) 

Paid  local  agent's  charges  for  service. 

Perusing    and    considering    each    annexure    to 

declaration  ... 034       068 

Copy  for  service  of  every  document  annexed  to  a 

declaration,  at  per  brief  sheet 034       034 

Copy  for  service  of  every  other  document  scheduled 

at  the  foot  of  the  declaration  and  of  which 

notice  of  avail  has  been  given,  and  when  used 

at  the  trial,  at  per  brief  sheet 034       034 

Attending  on  receipt  of  defendant's  application  for 

time  to  plead       034        034 

Writing  letter  and  granting  same  till ...  .  day 

01    .    •     •     •  ...  •,•  ,••  ,,.  ,«a  ,,,         0^0  0^0 

Drawing  notice  demanding  plea     050       050 

Copy  for  service  and  serving  ...        ,.         ..026       026 

Affidavit  of  service  and  fair  copy  at  2J.  6d,  per  folio 

but  not  less  than 050       050 

Attending  to  be  sworn  034       034 

Paid  stamp. 

If  in  default  no  notice  of  trial  had  been  given  at 

the  same  time  with  notice  of  filing  declaration, 

then  draw  notice  demanding  plea       050       050 

Copy  for  service  and  serving  026       026 

Affidavit  of  service  and  fair  copy  at  2r.  6iL  per  folio 

but  not  less  than 050       050 

Paid  stamp. 

Attending  to  be  sworn ...034       034 

Attending  upon  receipt   of   and   perusing   and 

considering  plea  served^  ..« 068        068 

Perusing  and  considering  annexures  thereto  (dis- 
cretionary, but  sometimes) '     034       034 

Attending  client,  conferring  on  special  pleas  and 

claim  in  reconvention  (if  any) 068       068 

Instruction  for  replication     ... 068       068 

Drawing  same,  at  per  brief  sheet 068       068 

Fair  copy        (The  half) 

Paid  Mr.  Advocate — ^fee — Senior  CounseL 

Short  brief  to  accompany     050       050 

Attending  thereon      034       034 

Copy  brief  for  Junior  Counsel  the  same  as  for  the 

fadr  copy  of  Senior  CounseL 

'  If  plea  is  unusually  long,  sometiaies  13/.  4^.  is  allowed.  ' 
*  If  special,  «.^.,  also  pleas  to  daim  in  reconventioii,  more  is  allowed, 
6f.  &/.  to  13/.  4^. 
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CASBS. 

£  s,  d.      £  s,  di 
Paid  Mr.  Advocate— fee— Junior  Counsel. 

Short  brief  to  accompany     050       050 

Attending  thereon      ...034       034 

Attending  upon  receipt  of  and  perusing  and  con- 
sidering plaintiff's  replication  as  drafted  by 
Counsel^  •••        ...        •••        •••        ...        ...034       ^    3    4 

Engrossing  same — charges  upon  same  scale  as  for 
declarations — ^Attending  Counsel  for  his  signa- 
ture— Attending  at  Registrar's  Office  to  file — 
Copies  of  replication  and  documents  annexed 
— Service,  printing,  &c.,  and  all  further  plead- 
ings, notices,  attendances,  copies  of  documents, 
&c.— on  the  same  scale  as  the  declaration  and 
pleadings,  &c. 

Instruction  for  advice  on  evidence  and  arranging 
and  examining  documentary  evidence  (if  any) 
for  Counsel  to  advise  on  evidence       068       068 

Paid  Mr.  Advocate— fee — Senior  Counsel. 

Short  brief  to  accompany  to  advise  on  evidence  ...050       050 

Attending  thereon       034       034 

Paid  Mr.  Advocate — fee — ^Junior  Counsel.* 

Short  brief  to  accompany      050       050 

Attending  thereon       034       034 

Attending  on  receipt  of  and  perusing  and  con- 
sidering advice  on  evidence      034       068 

Copy  of  advice  for  guidance  and  information  of 
local  agent  at  is.  per  folio.' 

Letter  forwarding  same  to  him  and  requesting  his 
attendance  thereto         •..        ...        ... 

Paid  postage. 

Attending  upon  his  receipt  of  reply  *  

Attending  upon  receipt  of  list  of  names  of  the 
Plaintiff's  witnesses  with  instnictions  for  sub- 
pccnaiug    .••        ...        .••        ...        ...        ... 

Instructions  to  set  down  cause  for  trial      

Notice  of  trial  to  the  Registrar  and  fair  copy 

Attending  to  file  same  and  to  set  down  cause 

Paid  setting  down. 

Notice  of  trial  to  defendant's  Attorneys 

Copy  for  service  and  serving 

'  If  long  and  elaborate  a  higher  fee  is  sometimes  allowed. 

*  From  this  stage  the  taxing  officer  allows  the  feesof  jimior  counsel  as  between 
parhr  and  party,  bat  never  for  more  than  one  junior  counsel 

'  See  remarks  in  the  case  of  Swarts  vs.  Landmark  {infra), 

*  Id  case  any  plans  or  surveys  are  necessary,  see  the  cases  of  Heynes^  Afathew 
6*  Co.  vs.  Cape  Town  Council^  and  De  VUUirs  vs.  Cape  Divisional  Council^ 
supra^  in  Chapter  *'  CI^j/j." 
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COMMON  SPECIAL 

CASKS.  CASBS. 

£  s,  d,       £  s,  d. 
Similar  charges  for  the  notice  to  be  served  on  the 

defendant  when  in  default. 
Drawing  subpoena  and  fair  copy  (ordinary)  ...050       050 

For  every  copy  to  serve         •        ...      Half  of  original. 

Attending  to  sue  out 034       034 

Paid  stamp  and  signing. 

(Similar  charges  for  all  further  subpoenas.) 
Instructions  to  Sheriff  or  agent  as  to  service         ...034       034 
(Or,  writing  to  local  Attorney  or  agent  with  instruc- 
tions for  service    050      o    $    o) 

Paid  postage. 

Attending  upon  receipt  of  his  reply  and  examining 

his  return  of  service,  &c 034       068 

Paid  for  his  service  (as  per  tariff  for  High  Sheriflf— 

see  Rule  of  Court  341). 

Letter  transmitting  his  fee     050        050 

Paid  postage. 

Paid   conduct  money,  on   service  of  subpoenas 

according  to  distances,  and  what  would  in 

each  particular  instance  be  reasonable,  but 

this  item  is  afterwards  to  be  included  in  the 

expenses  allowed  to  witnesses. 
Drawing  subpoena  duces  tecum  and  fair  copy        ...050       076 

For  each  copy  to  serve  Half  of  original. 

Attend  to  sue  out        034       034 

Paid  stamp  and  signing. 

Similar  charges  for  all   further  subpoenas  duces 

tecum. 
Notice  to  produce,  at  per  folio  and  fair  copy        ...026       026 

Copy  for  service  and  serving The  half. 

Service  thereof  if  in  Cape  Town      034       034 

(N.B. — One  notice  only  to  produce  is  allowed,  but 

if  in  consequence  of  documents  of  which  the 

defendant  has  given  notice  to  avail  it  becomes 

necessary  to  serve  a  further  notice  to  produce, 

then  the  same  is  allowed  also.) 
Notice  to  avail  same  charges  as  notice  to  produce. 

Attending  on  receipt  of  notice  to  produce 034       034 

Looking  out  and  arranging  documents  called  for 

(a  fuller  charge  for  time  taken)  ^  034       034 

Copies  thereof  for  service  if  required  by  opposite 

attorney,  at  per  brief  sheet       034        034 

Attending  on  each  witness  to  take  his  statement 

and  to  minute  his  evidence,  at  per  brief  sheet'     068        068 

^  See  the  case  of  The  Wine  Growers  Association  vs.  Glaeser  {su^a), 
'  Sometimes  more  is  ullowed  if  the  cue  is  intricate  or  Toluminous. 
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£  s.  iL 

6    8 

0  13    4 

6    8 

068 

Instnictionfor  brief  on  trial  ^  *    o 

Drawing  same,  at  per  brief  sheet o 

Fair  copy  thereof  and  copy  pleading  and  docu- 
ments in  the  cause  for  counsel,  at  per  brief 
sheet'       • 034       034 

*  In  the  case  of  Combrink  Tt.  Fick  (decided  isth  October,  1883,  not  reported), 
the  '* Minuting"  of  the  evidence  was  allowed  but  not  the  "Obsenrations''  or 
"  Arguments  '"written  by  the  attorney,  nor  a  copy  thereof.  The  following  is  a 
brief  summary  of  what  took  place  in  Court  on  the  argument  of  this  case : — 

The  Attorney-General  said  the  issue  in  this  case  was  whether  the  attorney  in  a 
case  bad  a  right  to  make  comments  on  the  case  at  all,  and  if  so  whether  he  could 
charge  for  briefing  them  to  counsel.  These  summaries^  he  submitted,  were  of 
great  assistance  to  counsel  in  placing  the  facts  clearly  and  sucdntly  before  them. 

The  taxing  master,  Mr.  Crosby,  said  he  had  allowed  summaries  in  other  cases, 
but  he  tiiought  the  nine  brief  sheets  of  argument  and  observation  in  this  case 
quite  unnecessary.  If  this  were  not  left  to  the  discretion  of  the  taxing  master  an 
attorney  might  sit  down  and  write  a  hundred  brief  sheets  of  argument 

The  Chief  Justice :  Is  there  any  charge  made  here  for  consultation  ? 

The  taxing  master  said  there  was. 

The  Attorney-General  contended  that  this  was  carrying  the  system  of  taxation 
to  an  extravagant  d^ee.  If  such  criticism  were  applied  to  ordinary  cases  for 
work  and  labour  done  the  Court  would  pooh-pooh  it 

The  Chief  Justice  said  it  required  a  strong  case  to  justify  the  Court  in  inter- 
fering with  the  discretion  which  was  exercised  by  the  taxing  officer.  If  the 
applicant  in  this  case  wished  to  have  the  decision  of  the  taxing  officer  set  aside, 
it  rested  upon  him  to  show  that  a  palpable  mistake  had  been  made,  but  this  had 
not  been  shown  by  the  Attorney-General.  He  (the  Chief  Justice)  had  not  been 
able  to  read  over  the  instructions  carefully,  but  he  had  glanced  over  them,  and 
every  passage  he  had  read  was  pure  argument — argument  deduced  from  the  state- 
ment of  witnesses  who  were  to  give  evidence.  No  doubt  it  might  be  of  great 
assistance  to  counsel  to  have  all  this  work  done  for  them  by  the  attorneys,  but  he 
thought  it  would  be  much  better  if  counsel  did  the  work  themselves. 

The  fiicts  of  the  case  would  be  far  better  imprinted  on  their  memories  if  they 
made  the  summaries  themselves  and  deduced  the  arguments  from  the  evidence 
submitted  to  th«n.  He  did  not  think  it  was  at  all  necessary  that  the  attorneys 
should  furmsh  them  with  the  arguments  to  be  used.  The  next  thing  would  be 
that  the  attorneys  would  furnish  them  with  the  authorities  to  quote  from. 

The  object  of  having  counsel  was  that  he  mig^t  find  the  arguments  which  were 
to  be  deduced  from  the  &cts.  In  this  case  it  had  not  been  shewn  that  the  taxing 
master  had  exercised  an  unwise  discretion.  The  application  must  be  refused 
with  costs, 

*  The  following  items  disallowed  by  Mr.  Crosby,  the  taxing  officer,  were 
brought  under  die  review  of  the  Supreme  Court  and  allowed  by  them  in  the  case 
of  SwarU  vs.  Landmark  (not  reported)  on  the  17th  August,  iSSij,  viz. : — 

''  Brief  copy  of  summons. 

''  Briefing  copy  documents  sent  to  country  agent. 

*'  Briefing  letter  of  demand. 

**  Correspondence. 

"  Briefing  of  Dutdi  documents. 

"  Perusing  the  documents  in  the  Dutch  language. 

"  Perusal  of  Annexures  to  Pleas.'' 

In  the  same  case  the  following  items  were  disallowed  on  review  as  between 
party  and  party : — 

*'  Attending  on  receipt  of  instructions  to  take  counsel's  opinion. 

**  Briefing  of  opinion  to  counsel." 

The  following  is  a  condensed  report  of  the  case,  which  though  not  officially, 
is  substantially  correct,  and  appeared  in  the  Cape  Timet  of  19th  August,  1882 :— 
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Paid  Mr.  Advocate — fee — Senior  Counsel. 

Short  brief  to  accompany      »..        ...050       050 

Attending  thereon      034       034 

Mr.  Upington  (afterwards  Sir  Thomas)  applied  to  have  the  taxation  of  the 
taxing  master  in  the  above  case  set  aside,  and  argued  that  if  taxation  sach  as  that 
disclosed  in  die  present  case  were  to  be  allowed  by  the  Court,  the  effect  would  be 
that  a  successful  litigant,  instead  of  having  his  expenses  paid  by  the  party  who 
had  failed  and  because  of  whom  he  had  been  put  to  the  unnecessary  expense  of 
appearing  in  Court,  would  have  to  pay  the  costs  out  of  his  own  pocket  .  .  .  He 
would  tdl  the  Court  that  in  this  case  the  expemes  amounted  to  £^42.  Of  that 
amount  no  less  than  ;f  250  had  been  paid  for  witnesses,  while  the  Attorney-General 
as  counsel  only  received  for  his  services  in  connection  with  the  whole  case  from 
beginning  to  end  20  guineas,  and  Mr.  Searle  7  guineas.  The  attorney's  costs 
amounted  to  ^28,  and  of  this  amount  nearly  ^  16  had  been  struck  off  by  the 
taxing  master.  If  the  taxation  with  regard  to  the  witnesses  was  allowed,  the 
succe^iul  party  in  this  suit  would  have  to  pay  no  less  than  jf  148.  It  was  well 
known  that  a  great  amoun£  of  labour  fell  upon  an  attorney's  shoulders  in  connec- 
tion with  any  case,  and  he  would  ask  whether  the  balance  which  the  taxing 
officer  wished  to  allow  was  a  fidr  remuneration  for  his  time  and  exertion.  .  •  .  He 
had  to  deal  with  the  question  on  its  strict  leg^  merits,  and  he  would  therefore  at 
once  appeal  to  his  Lordship's  experience  to  say  whether  copies  o/summonsef,  the 
expense  of  briefing  which  had  been  struck  out  by  the  master,  were  not  necessary 
for  the  use  of  counsel  in  Court. 

Another  item  cut  out  had  been  the  cost  ai  copies  of  documents  sent  to  country 
agentSy  and  the  cost  of  correspondence  connected  therewith^^'W2&  it  to  be  expected 
that  attorneys  were  going  to  do  this  for  nothing  ?  They  receive  little  enough.  In 
one  of  the  large  Kimberley  appeals,  which  had  cost  hundreds  of  pounds,  the  Cape 
Town  attorney  had  only  received  ^4  $s,  ^d,  for  his  trouble  in  connection  with  it. 
The  important  prindple  to  be  borne  in  mind  was,  however,  on  whom  should  the 
cost  of  litigation  fall?  Surely  on  the  party  in  the  wrong.  But  the  action  of  the 
taxing  master  was  putting  it  on  the  shoulders  of  the  successful  party. 

In  "Scott  on  Costs,"  which  the  taxing  master  had  kindly  lent  him,  the  rule  was 
fairly  laid  down.  In  no  country  were  the  costs  of  litigation  so  small  as  in  this. 
They  were  nothing  compared  to  the  costs  in  England.  If  the  Court  could  only 
see  the  bill  of  costs  of  a  recent  appeal  heard  in  the  Privy  Council  it  would  shew 
this  clearly.  He  simply  asked  tnat  their  Lordships  would  look  at  the  matter 
from  the  point  €i  view  that  gentlemen  who  had  spent  so  much  time  in  their  pro- 
fession and  the  learning  of  it  should  be  entitled  to  some  remuneration  for  tneir 
trouble.  .  .  . 

Mr.  Cole,  Q.C.,  argued  that  chaiges  such  as  furnishing  parties  vrith  copies  of 
pleadings  should  not  be  entertained. 

Mr.  Crosbv,  the  taxing  officer,  who  appeared  for  himself,  said  that  summonses 
were,  under  tne  New  Rmes  of  Court,  merely  formal  documents,  and  not  now 
required.  The  briefing  of  letters  of  demand  was  unnecessary,  and  correspondence 
and  telegrams  were  never  allowed  in  England.  He  had  only  received  notice  the 
day  before  that  his  taxation  would  be  brought  under  review,  and  he  thought  it 
would  be  better  if  attorneys  told  him  of  tSai  intention  earlier,  so  that  he  might 
be  able  to  review  his  own  decision  before  having  the  matter  brought  into  Court. 

The  Chief  Justice  said  that  some  general  remarks  had  been  made  by  Mr. 
Upington  that  the  costs  in  law-suits  in  this  Colony  are  much  lower  than  those 
prevailing  in  England.  He  thought  such  remarks  were  not  at  all  required.  The 
Court  must  be  guided  by  its  own  rules  and  its  own  practice,  and  because  costs  in 
England  are  excessive  that  is  no  reason  why  costs  here  should  be  so  excessive. 
Certain  practices  had  crept  into  the  Courts  in  England  which  this  Court  did  not 
approve.  There  was  no  country  in  the  world  where  the  costs  were  so  excessive 
as  m  England,  but  some  of  the  most  eminent  judges  of  the  country  were  doing 
everything  in  their  power  to  reduce  the  costs,  and  during  the  last  few  years  they 
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£   s.  d,       £   s.  d. 
Fair  copy  brief  for  Junior  Counseli  same  as  copy 
brief  for  Senior  Counsel 

Paid  his  fee. 

Short  brief  to  accompany     ...        • 050       o    $    o 

Attending  thereon      034       034 

had  been  very  greatly  reduced,  and  were  now  much  less  than  they  were  twenty- 
five  years  ago.  In  this  Colony  it  was  just  the  reirerse,  and  instead  of  costs 
diminishing  there  was  a  tendency  to  increase.  This  might  be  attributed  to  the 
increase  in  the  cost  of  living  and  the  diminished  value  of  money.  He  was  not 
prepared  to  say,  however,  that  the  increase  in  costs  had  on  the  whole  been  dis- 
proportionate to  the  diminished  value  of  money.  Every  person,  whatever  his 
profession,  was  entitled  to  be  paid  fairly  for  his  work,  and  where  work  was  well 
done  it  should  be  well  paid  for.  That  principle  the  Court  had  always  kept 
steadily  beibre  its  eves,  and  had  never  countenanced  the  idea  that  the  members  of 
any  profession  should  not  be  adequately  paid ;  but  no  person  should  he  paid  for 
servues  he  did  not  pefform^  and  no  person  should  pay  for  services  from  which  he 
derived  no  benefU. 

Lawyers'  fees  were  on  a  different  footing  from  those  of  other  professions — 
such  as  medical  men  and  others — as  the  person  who  claimed  fees  only  had  to  do 
with  the  one  person  who  employed  him.  The  general  principle  laid  down  was 
this  :  ^at  the  unsuccessful  party  should  not  be  ashed  to  pay  more  costs  than  was 
absolutely  necessary  for  the  decision  qfthe  case,  and  if  the  successful  party  desired  to 
remunerate  his  counsel  over  and  above  what  he  could  recover  from  the  other 
side,  let  him  do  so,  but  the  unsuccessful  party  must  not  be  compelled  to  pay  more 
than  was  necasary.  In  the  present  case,  looking  at  the  item  *'  attending  on  recdpt 
of  instructions  to  take  counsels  opinion^^  he  was  surprised  to  see  this  claim  made, 
after  the  strong  expressions  of  opinion  given  by  the  Court  against  such  a  charge. 
This  should  be  costs  as  between  attorney  and  client.  In  re^tfd  to  the  briefing  Oj 
opinion  to  counsdy  he  never  knew  a  case  in  which  the  attorney  briefed  to  counsel 
an  opinion  he  had  given  himself.  Counsel  could  keep  a  copy  of  his  opinion,  or 
perhaps  find  some  other  person  to  make  a  copy  for  him.  Certainly  it  would  not 
be  an  unreasonable  practice  to  keep  copies. 

In  regard  to  letters  of  demand,  he  was  not  prepared  to  lay  down  a  general  rule 
that  they  should  not  be  briefed  to  counsel,  but  this  ^ould  be  only  under  special 
circumstances.  (Mr.  Upington:  Notice  was  given  to  produce  this  particular 
letter  of  demand  by  the  other  side.)  There  seemed  to  be  no  special  reason  why 
the  letter  of  demand  should  be  briefed  to  counsel,  and  the  taxing  officer  was  quite 
right  to  refuse  to  allow  it.  Regarding  copies  of  documents  sent  by  Cape  Town 
attorneys  to  defendants  in  the  country,  a  simple  abstract  would  be  much  more 
useful  than  those  documents,  and  imless  it  can  be  shown  to  be  the  universal 
practice,  should  not  be  allowed.  On  one  item  the  taxing  officer  was  not  quite 
correct. 

He  thought  it  quite  right  that  a  summons  should  be  briefed  to  counsel,  because 
although  it  was  a  much  simpler  document  than  it  used  to  be,  counsel  should  know 
on  what  the  action  originated.  In  the  same  manner,  in  regard  to  the  Dutch 
documents  in  this  case,  it  appeared  counsel  was  desirous  that  it  should  be  briefed 
on  to  him,  as  it  might  be  important  to  him  to  refer  to  it  in  Court.  This  docu- 
ment he  thought  uiould  be  allowed.  In  regard  to  the  charge  for  the  perusal  of 
documents,  as  one  of  them  was  in  the  Dutc^  language  he  thought  the  taxing 
officer  should  have  allowed  the  charge.  He  looked  upon  the  whole  document  as 
part  of  the  replication  itself,  being  annexures  of  the  replication,  and  he  thought 
the  attorney  should  be  allowed  to  charge  for  it.  The  taxing  officer  said  the 
attorney  had  to  peruse  the  document  to  make  a  translation  of  it,  but  the  other 
side  asked  for  it,  and  he  had  to  re-peruse  it.  On  this  point  he  thought  the  decision 
of  the  taxing  officer  should  be  set  aside.  He  thought  it  would  be  a  very  convenient 
practice  if  attorneys  who  were  dissatisfied  with  the  taxing  officer's  decision  were  to 
call  his  attention  to  the  matter,  when  he  could  reconsider  his  ruling,  and  perhaps 
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Attending  on  witnesses  and  client  to  fix  time  and 
place  for  conference  on  the  brief         

Paid  Mr.  Advocate — fee — Senior  Counsel. 

Short  brief  to  accompany     

Attending  thereon      ...        ...        ...        ...        ... 

Paid  Mr.  Advocate — ^fee — ^Junior  Counsel. 

Short  brief  to  accompany     

Attending  thereon      ...        ...        ...        ...        ... 

Attending  counsel  to  fix  conference  (each) 

Attending  conference  ^  

Attending  on  receipt  (say,  letters)  in  Dutch  and 
perusing  same      ... 

Attending  translator  to  have  them  translated'  and 
thereafter   for   translation,    and   to  pay  his 

CQoi  gCS         •*.  ...  ••  •*.  ...  *•• 

Attending  Court,  case  on  roll,  but  not  called 

For  every  subsequent  day  (in  discretion  of  taxing 

officer). 
Attending  Court,  case  ordered  to  stand  over  for 

nexc  Lerm  *•*        .*•        *••        *•.        *•.        ••* 
Letter  to  local  agent  informing  him  thereof 

Drawing  term  refresher'       

Paid  Mr.  Advocate  his  fee.* 
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the  cost  of  an  Appeal  conld  be  avoided.    He  did  not  say  that  parties  were  bound 
to  give  notice,  oat  he  certainly  did  think  it  would  be  a  very  convenient  practice. 

As  both  sides  were  partially  snccessfnl,  no  order  would  be  made  as  to  the 
costs  of  the  application. 

*  Sometimes  more  is  allowed,  according  to  intricacy  of  case,  number  of  wit- 
nesses, and  time  reasonably  occupied. 

'  As  to  translations  of  Dutch  documents,  or  indeed  any  document  in  any  other 
language  necessarily  to  be  translated  into  English  for  the  use  of  the  Court,  see  the 
cases  of  Swartt  vs.  Landmark  (supra)  and  The  Treasurer  of  the  Colony  y%.  Bosnian 
(pp.  868,  869). 

•  On  refresher  and  not  marking  fee  on  brief  and  on  noting  judgment ^  the 
following  proceedings  took  place  m  the  Supreme  Court  in  the  case  of  Edmeades 
vs.  Mostert^  and  Edmeades  vs.  Scheepers^  12th  July,  1882,  not  reported  : — 

*'  Mr.  Cole  appeared  on  behalf  of  Messrs.  .  .  •  .,  defendant's  attorneys,  to 
apply  for  an  order  calling  upon  the  plaintiflPs  attorneys  to  shew  cause  why 
certain  items  in  their  bill  of  costs,  vfs.,  12  guineas,  9  guineas,  5  guineas,  and 
5  guineas  paid  to  counsel,  and  two  items  of  cr.  each,  and  two  of  3^.  4^.  each  in 
coimection  with  payment  of  refreshers,  disallowed  by  the  taxing  officer,  should 
not  be  allowed.    The  above  cases  were  removed  from  the  Oudtshoom  Circuit 

Court  to  this  Court  for  argument,  and  the  local  attorneys  wrote  to  Messrs 

to  retain  Mr.  Maasdorp  and  Mr.  Jones.  These  counsel  were  briefed,  but  the 
attorneys  omitted  to  endorse  the  amount  of  the  fees  on  the  briefs  before  delivering 
them  to  counsel.  After  the  case  was  over,  the  ordinary  accounts  were  sent  in  by 
the  attorneys,  of  which  the  above  fees  formed  part,  and  the  taxing  officer  struck 
out  counsd's  fees  because  the  amounts  were  not  endorsed  on  the  briefs.  Now 
endorsement  on  the  brief  was  not  a  point  required  by  the  law.  It  was  purely  a 
piece  of  etiquette  amongst  barristers  themselves,  the  original  object  of  the  practice 
doubtless  being  to  remove  any  suspicion  as  to  the  fees  depending  upon  the  success 
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of  the  case.  The  taxing  officer  had  nothing  to  do  with  this  piece  of  etiquette,  all 
he  had  to  do  was  to  see  that  the  fees  had  been  paid,  and  in  this  case  coonsela' 
receipts  had  been  produced  before  him. 

'<  Tlie  Chief  Justice :  If  the  counsel  takes  a  brief  without  the  fee  endorsed  upon 
it  he  really  undertakes  to  do  the  work  gratis. 

'*  Mr.  Cole :  I  don't  think  any  counsel  would  be  guilty  of  such  a  thing — (great 
laughter) — except  in  cases  of  paupers.  The  learned  gentleman  moceeded  to  say 
that  he  understood  the  duty  of  the  taxing  officer  to  be  that  he  would  remove  any 
charge  that  was  glaringly  improper  with  or  without  objection.  If  nothing  of  that 
kind  occurred,  taxation  would  depend  upon  any  objection  being  raised  by  the 
other  side  to  any  particular  item,  when  the  taxing  officer  acted  as  arbitrator 
between  the  parties.  It  was  to  be  presumed  that  each  attorney  was  an  honour- 
able man,  and  that  he  would  watch  the  costs  on  the  other  side  on  behalf  of  his 
client. 

**  The  Chief  Justice  said  that  as  far  as  that  was  concerned,  the  Court  had  often 
commented  upon  the  practice  which  had  crept  in,  of  bills  being  taxed  between 
the  two  attorneys.  The  Court  considered  it  the  duty  of  the  taxing  officer  not  to  be 
bound  by  any  private  arrangement  betzueen  the  attorneys  ;  but  to  exercise  his  own 
functions  over  every  item  that  was  presented  to  him,  whether  he  was  right  or 
wrong  in  this  particular  instance. 

"Mr.  Cole  said  it  must  surely  be  presumed  that  every  attorney  would  act 
honestly  by  his  own  side.  With  r^rd  to  this  case  he  had  been  in  practice 
twenty-six  years,  and  he  never  reccHlected  a  case  set  down  for  one  term  and 
carried  over  to  another  term,  in  which  a  refresher  was  not  given  to  counsel. 
They  could  not  keep  all  the  matters  and  authorities  connected  with  a  case  in 
their  heads  for  six  months.  The  work  done  in  June  might  have  to  be  done  again 
in  December.  Then  there  was  an  item  of  i  guinea — counteTs  fee  for  noting 
judgment.  This  was  not  struck  out,  but  a  note  by  the  taxing  officer  was  written 
across  it :  '  This  will  not  be  allowed  in  future  as  it  is  not  necessary  J*  He  would 
ask  the  Court  whether  they  wished  counsel  to  be  present  when  judgments  were 
given  or  not?  He  had  searched  his  own  fee  book  for  twenty  years  past  and 
could  not  find  an  instance  in  which  he  had  not  been  paid  for  attending  to  note 
judgment  in  instances  in  which  judgment  had  been  given  at  a  subsequent  period 
to  the  hearing  of  the  case.  The  '  brief  to  hear  judgment,  5^.'  was  a  perfectly 
regular  charge. 

"  The  Chief  Justice  said  that  when  he  was  at  the  Bar  the  invariable  practice 
was  for  counsel  to  receive  a  guinea  for  noting  judgment  in  such  cases.  In  r^ard 
to  that  he  would  say  at  once  that  whatever  endorsement  the  taxing  master  might 
make,  the  Court  would  not  disallow  that  charge  in  future,  and  the  attorneys 
giving  the  brief  for  the  purpose  ought  also  to  be  charged. 

'*The  Chief  Justice  said  that  when  he  was  at  the  Bar  a  meeting  was  held  at 
which  he  thought  Mr.  Cole  was  present,  when  certain  rules  were  made  which 
were  informally  sanctioned  by  the  Judges,  and  they  were  then  printed,  and  so 
long  as  he  was  at  the  Bar  those  rules  were  acted  upon.  He  presumed  that  they 
were  still  in  existence  for  the  guidance  of  counsel  and  attorneys.  One  of  those 
rules  was  that  no  counsel  should  receive  a  brief  unless  the  amount  was  marked  on  it. 

*'  The  taxing  officer  (Mr.  Crosby)  being  requested  to  make  any  statement  he 
desired,  said  that  the  cases  were  commenced  in  Oudtshoom  and  then  argued 
here.  In  England  the  practice  was  only  to  pay  refreshers  from  term  to  term 
when  the  case  had  not  been  commenced.  In  support  of  his  view  he  quoted 
'  Scott  on  Costs.'  The  refresher  in  England  was  two  guineas  for  a  Queen's 
counsel  and  one  guinea  for  a  junior  counsel.   He  handed  in  a  statement  to  the  Court. 

"The  Chief  Justice  said  that  the  case  illustrated  how  necessary  it  was  that  the 
taxing  master  of  the  Court  should  exercise  his  judgment  and  discretion  in  regard 
to  every  item  coming  before  him,  independently  of  any  agreement  or  under- 
standing which  might  exist  between  the  attorneys.  Mr.  Cole  stated  the  previous 
day  that  in  this  case  the  plaintifTs  attorney  did  not  object  to  certain  items.  He 
confessed  when  he  looked  over  the  items  that  he  was  astonished  at  the  statement. 
The  first  four  items  related  to  instructions  to  retain  counsel,  and  the  payment  of 
counsel's  fees.    These  should  not  be  made  charges  against  the  opposite  side. 

"  Mr.  Leonard  said  that  he  was  instructed  that  these  chaiges  had  been  takeii 
off  by  the  attorneys  on  the  opposite  side. 
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*'The  Chief  Justice  said  that  Mr.  Cole  then  was  not  quite  correct  yesterday 
when  he  said  that  the  attorneys  on  the  other  side  did  not  object. 

"Mr.  Crosby  interposed  to  say  that  it  was  only  right  to  state  that  the 
retainers  were  given  by  the  attorneys  here^  before  the  case  had  been  commenced 
in  Oudtshoom. 

**  Mr.  Cole  said  that  he  did  not  say  anjrthing  about  retaining  fees. 

*'The  Chief  Justice  understood  Mr.   Cole  to  say  that  the  bill  of  costs, 
generally,  was  not  objected  to.    If  parties  wished  to  retain  counsel,  of  course 
they  must  pay  fees  for  retaining  him  ;  and  the  charge  for  that  was  faxiXj  made  by 
the  attorneys.     What  he  objected  to  was  that  these  fees  should  be  charged  to  the 
opposite  side.    If  the  taxing  master  had  been  taxing  costs  as  between  attorney 
and  client^  he  might  have  passed  these  items,  but  he  was  not.    The  next  items  to 
which  the  taxing  master  objected  were  for  briefs  to  counsel  for  argument  in  the 
Supreme  Court ;  and  his  objections  were  on  the  ground  that  the/<9er  to  be  paid  to 
counsel  were  not  marked  on  the  hrUfs  at  the  time  when  they  were  delivered  to  counsel^ 
and  he  (the  Chief  Justice)  was  of  opinion  that  the  taxing  master  was  quite 
justified  in  his  objection ;  but  considering  that  a  loose  practice  had  crept  in,  the 
Court  was  not  inclined  to  punish  the  parties  in  this  case  by  disallowing  the 
counsel's  fees,  and  would  therefore  order  this  item  to  be  restored.     His  Lordship 
said  nothing  here  about  the  amount  of  counsel's  fees.    He  understood  that  the 
practice  at  dl  times  was  that  this  was  a  matter  absolutely  within  the  discretion  of 
the  counsel  himself.    The  Court  had  never  interfered  in  the  amount  of  counsel's 
fees,  because  if  a  counsel  was  not  satisfied  with  the  fee  marked  on  his  brief  he 
could  at  all  times  decline  to  take  it.    Counsel  might  say,  *•  I  am  not  sufficiently 
advised,'  unless  he  saw  a  fee  of  1,000  guineas  marked  on  his  brief  and  this  could 
not  be  prevented.     But  it  was  a  very  different  question  when  fees  were  to  be 
charged  against  the  opposite  side.    The  attorney  on  the  opposite  side  had  the 
right  to  raise  the  (}uestion  whether  the  fees  charged  against  nim  were  in  accord- 
ance with  regulation,  and  the  client  would  have  to  pay  the  difference.    There 
was  the  consideration  that  these  two  cases  ought  to  have  been  consolidated  into 
one  as  they  were  really  only  one  action,  while  the  cases  were  separately  charged 
for.    If  the  taxing  master  had  exercised  his  discretion  by  reducing  the  amount  of 
the  fees  to  those  payable  for  one  consolidated  case,  the  Court  would  not  have 
interfered  with  his  discretion.     He  said,  'reducing  the  fees'  not  as  against 
counsel,  but  as  against  the  client.     However,  as  a  loose  practice  had  crept  in 
with  regard  to  marking  fees  on  briefs,  and  the  attorneys  in  this  case  had  acted  in 
a  perfectiy  bond  fide  manner,  the  Court  would  restore  tne  items.    As  to  the  future^ 
the  taxing  master  would  be  ^ite  justified  in  disallowing  any  fees  not  marked  on 
the  brief  at  the  time  of  its  delivery  to  counsel.    They  now  came  to  the  charges 
for  refreshers^  and  upon  that  point  he  was  bound  to  say  that  the  taxing  master 
was  wrong.     In  his  own  experience  at  the  Bar  refreshers  were  invariably  paid 
when  cases  were  carried  over  from  one  term  to  another.    The  taxing  master  had 
been  misled  by  the  practice  in  England,  which  was  not  at  all  applicable  here. 
The  English  charges,  for  instance,  indnded  a  fee  to  the  barrister's  clerk,  who  was 
unknown  here.    He  was  also  misled  by  the  attorney's  bill,  which  stated  that  the 
argument  lasted  two  days,  whereas  it  lasted  only  one.     In  regard  to  noting 
judgment^  the  Court  had  already  expressed  an  opinion  that  this  was  a  proper 
charge  and  the  items  under  this  head  would  be  restored.     His  Lordship  thought 
that  all  parties  would  now  clearly  understand  what  were  the  views  of  the  Court 
He  considered  it  his  duty  to  say  that,  in  his  opinion,  and  he  believed  in  the 
opinion  of  his  brethren,  the  taxing  master,  in  tnis  case  as  well  as  in  all  others 
which  had  come  before  him,  had  performed  his  duty  with  ability,  with  zeal,  with 
honesty  and  with  impartiality." 

Refreshers^  CounseVs  Fees,  Noting  Judgment y  and  Witness  Expenses. 

On  refreshers^  counsePs  fees,  noting  judgment,  and  witness  expenses,  the 
following  proceedings  took  place  in  the  case  of  Heydenrych  vs.  Kingon,  decided 
17th  September,  18^,  not  reported. 

"  Mr.  Juta  (afterwards  Sir  Henry)  appeared  for  the  applicant ;  Mr.  Schreiner 
represented  the  respondent. 

*'  This  was  an  application  by  the  appellant  from  a  ruling  of  Mr.  Tennant,  the 
taxing  naaster,  with  regard  to  costs.    The  suit  had  been  before  the  full  Court, 
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and  had  been  referred  to  Mr.  Syfret  for  arhUration.  Mr.  Syfret  gave  in  his 
award,  whidi  was  made  a  Rale  of  Court  by  the  Bench.  Decision  had  been 
given  for  H^rdenrych  with  costs.  When  the  costs  came  before  the  master  for 
taxation  he  roused  to  pass  certain  items  as  legitimate  costs  as  between  party  and 
party.  It  appeared  from  the  report  of  the  taxing  master  that  seven  guineas  had 
been  given  on  the  brief  to  counsd  to  appear  before  the  rderee,  and  fifteen  guineas 
for  rdreshers  in  the  second,  third,  fourth,  fifth,  and  sixth  sittings.  This  was  at 
the  rate  of  dkree  guineas  for  each  appearance  before  the  referee.  This  amount, 
twenty-two  guineas  in  all,  had  been  reauced  by  five  guineas  by  the  taxing  master, 
on  the  ground  thai  no  refresher  was  payable  untU  a  case  hcuL  lasted  on  the  whole 
more  than  one  days  sittings  vk^^five  hours, 

"  In  support  of  this  view  the  taxing  master  cited  Brown  vs.  Sewdl  and 
Harrison  v/.  Wearing^  cases  settled  in  the  Chancery  Division  of  the  English 
Supreme  Court.  On  the  authority  of  this  ruling  the  taxing  master  accordingly 
apportioned  counsel's  fees,  as  between  party  and  party,  as  follows :  The  brief  of 
seven  guineas  to  cover  the  first  five  hours'  work,  and  a  refresher  of  five  guineas 
to  cover  each  successive  five  hours'  work.  As  the  six  sittings  of  the  referee  had 
lasted  in  all  fourteen  and  a  half  hours  the  taxing  master  allowed  counsel's  fees  to 
the  amount  of  seventeen  guineas,  in  accordance  with  the  above  quoted  rule  of 
seventeen  guineas.  As  a  further  authority  the  taxing  master  also  dted  the  Bar 
Rules,  dated  January  7th,  1867,  in  which  the  following  occurs  :  'Examination  de 
bene  esse^  or  before  commission,  arbitration,  or  attendance  before  arbitrator  for  any 
time,  or  any  one  day  not  exceeding  three  hours,  three  |[uineas ;  exceeding  three 
hours,  five  guineas,'  and  which  was  (quoted  by  the  plamtiff  as  an  authority  for 
fees  charged.  A  rigid  adherence  to  this  rule,  the  taxing  master  reported,  would 
reduce  the  amount  of  fees  to  fifteen  guineas.  Another  point,  the  second  on  which 
exception  was  taken  to  the  taxizig  master's  decision,  was  on  the  question  of 
witnessed  expenses,  A  Mr.  Le  Sueur  was  examined  before  the  referee,  but  was 
kept  in  attendance,  according  to  counsel's  instructions,  four  days  before  he  was 
examined.  In  the  bill  of  costs  four  guineas  were  claimed  as  expeases  of  attendance 
for  Le  Sueur,  but  the  taxing  master  disallowed  three  on  the  ground  that  the 
witness  could  have  been  easily  examined  at  the  first  sitting.  The  third  point  on 
which  exception  was  taken  to  the  taxing  master's  ruling  was  on  the  question  of 
counsels  fees.  When  the  arbitration  came  on  for  final  hearing  before  the  Court 
two  counsel  were  employed,  but  the  taxing  master  only  allowed  the  expenses  of 
one  at  five  guineas.  The  matter,  the  Master  considered,  could  have  been  fully 
dealt  with  by  the  one  counsel  who  appeared  before  the  referee,  as  it  only  appeared 
on  the  motion  roll  for  the  Court's  approval  of  the  arbitrator's  finding. 

'*  After  argument  by  counsel, 

'*  The  Chief  Justice  said,  in  his  opinion  the  taxing  master  had  very  properly 
disallowed  the  nrst  item,  and  if  he  had  followed  strictly  the  Rule  laid  down  by 
the  Bar  in  1867  the  charge  would  have  been  fifteen  guineas  for  the  five  days, 
because  the  adjournment  on  the  first  day  was  at  the  request  of  the  plaintiffs 
counsel,  thus  leaving  only  five  days  in  respect  of  which  the  defendant  snould  be 
called  upon  to  pay  counsel's  fees.  On  none  of  the  occasions  did  the  sitting  of  the 
arbitrator  last  more  than  three  hours,  and  the  maximum  charge  accordingly  would 
be  three  guineas  for  each  sitting,  making  fifteen  guineas  altogether.  With  r^^ard 
to  the  exception  taken  to  the  expenses  of  the  witness  Le  Sueur,  he  (the  Chief 
Justice)  thought  that  he  ought  to  have  been  examined  the  first  day,  and  if  it  suited 
the  plaintiff  tl»t  Le  Sueur's  evidence  should  be  withheld  for  some  days,  the 
ddfendant  ought  not  to  be  held  liable  to  pay  the  additional  costs.  The  taxing 
master's  decision  on  this  point  also  should  be  upheld. 

"  On  the  third  question,  as  to  the  employment  of  the  two  counsel  when  the 
referee's  decision  came  before  the  Court,  he  (the  Chief  Justice)  was  sure  that  the 
taxing  officer  was  quite  right  in  point  of  form  in  not  allowing  fees  for  two  counsel 
as  the  matter  was  set  down  as  a  motion.  But  though  it  was  a  motion  in  form,  it 
was  really  part  and  parcel  of  the  original  case  before  the  Court.  No  final  judgment 
had  been  given,  although  it  was  indicated  what  the  final  judgment  should  be. 
There  was,  however,  no  finality  in  the  judgment  before  it  was  referred  to  the 
arbitrator,  and  when  it  was  set  down  as  a  motion  it  misled  the  taxing  officer  into 
allowing  only  one  counsel's  fees.  It  appeared  to  him  (the  Chief  Justice)  that  it 
was  the  ordinary  course^  if  a  case  was  of  sufficietU  importance^  two  counsel  should 


RULES  AND  SCALE  OF  FEES  AND  CHARGES.    865 

hi  em^loytd  in  the  first  itutame,  and  if-  it  remained  of  sufficient  importance  that 
two  oonnsel  should  at  the  final  stage  of  the  case  be  heard  before  the  Court.  He 
accordingly  thought  that  this  point  ought  to  be  referred  back  to  the  taxing  officer 
for  his  reconsideration,  and  he  (the  Chief  Justice)  had  no  doubt  that  the  taxing 
officer  would  alter  his  decision  upon  this  third  point  as  to  the  fees  allowed  to 
counsel  at  the  final  hearing.  He  (the  Chief  Justice)  thought  it  was  only  fair,  as 
each  party  had  to  some  extent  succeeded,  that,  there  should  be  no  order  made  as 
to  the  costs  of  the  application. 

"The  Court  accordingl)r  made  an  Order  upholding  the  decision  of  the  taxing 
master  on  the  first  two  points,  and  as  regards  the  third  point,  viz.,  what  fees 
should  be  allowed  to  counsel  at  the  final  stage,  it  was  remitted  to  the  taxing 
officer  for  reconsideration." 

On  Counsels  Fees, 

In  the  case  of  TAe  Beaufort  West  MumcK^Uy  vs.  JVemick  (not  reported),  the 
following  items  were  on  the  31st  August,  im2,  rcYiewed  by  the  Supreme  Court, 
viz. : —  £     s. 

Paid  Senior  Counsel's  fee  .         .         •         •     10    10 
Paid  Junior  Counsel's  fee   .        .  -77 

The  taxing  officer,  Mr.  Crosby,  reduced  the  first  item  by  three  guineas,  and  the 
second  item  by  two  guineas.    He  thought  the  fees  too  hi^h. 

The  case  originally  came  on  for  trial  at  the  Beaufort  West  Circuit  Court  before 
the  Chief  Justice,  who,  after  bearing  the  witnesses,  ordered  the  case  to  be  argued 
in  the  Supreme  Court. 

The  case  was  one  of  considerable  difficulty,  and  a  large  number  of  authorities 
had  to  be  consulted,  and  a  large  number  were  referred  to  at  the  argument.  The 
losing  party  did  not  object  to  the  fees  as  charged  in  the  bill,  but  nevertheless 
the  taxing  officer  made  the  reductions  mentioned,  assigning  as  his  sole  reason  for 
so  doing  that  he  thought  the  fees  too  high. 

Thi  following  is  a  Mrf  report  of  what  took  place  in  the  Court  on  the  review  of 
the  bill:-- 

The  Chief  Justice  :  Is  there  any  case  on  record  in  which  the  Court  has  ever 
interfered  with  the  discretion  of  the  taxing  master  with  reference  to  counsel's  fees  ? 

Mr.  Cole:  I  submit  that  the  taxing  master  has  no  means  of  knowing  the 
trouble  involved  in  these  cases,  whereas  the  attorneys  who  mark  the  brief  have  an 
opportunity  of  knowing. 

The  Chief  Justice :  Then  we  had  better  abolish  the  taxing  master  altogether. 

Mr.  Cole  said  he  had  never  known  counsel's  fees  interfered  with  by  Uie  taxing 
master  unless  there  was  something  greatly  out  of  the  way.  The  attorneys  were 
supposed  to  exercise  reasonable  discretion  in  these  matters,  and  th^  knew  better 
than  outsiders,  as  taxing  masters  must  necessarily  be,  what  was  a  fair  charge.  If, 
however,  the  Court  held  there  ¥ras  no  appeal  against  the  taxing  master's  judgment 
he  had  nothing  further  to  say. 

Mr.  Upington  said  he  was  counsel  on  the  opposite  side  in  this  case,  and  it 
appeared  tnat  the  counsel's  charges  on  the  one  side  had  been  reduced  to  the  same 
amount  as  those  on  the  other  side. 

The  Chief  Justice :  Were  you  on  the  winning  side  ? 

Mr.  Upinjp[ton :  Well,  we  lost,  my  lord  (laughter). 

The  Cnief  Justice  said  the  most  recent  decision  on  this  point  was  in  a  case  in 
which  the  fees  of  Queen's  Counsel  had  been  interfered  with,  and  it  was  laid  down 
by  the  Master  of  the  Rolls  that  the  rule  was  a  most  valuable  one,  that  the  Court 
would  not  interfere  with  the  decision  of  the  Usxing  master  with  respect  to  counsePs 
fees  unless  some  grave  mistake  had  been  committed.  He  quite  adopted  the  views  of 
the  Master  of  the  Rolls,  and  as  no  grave  mistake  appeared  to  have  been  committed 
in  this  case^  the  review  must  be  refiued  with  costs. 

On  CounsePs  Fees  as  between  Attorney  and  Client. 

In  the  case  of  Roux  ^  Roux  (decided  19th  December,  1882,  not  reported), 
the  following  proceedings  took  place  : — 

This  was  an  application  for  the  Review  of  the  taxing  officer,  Mr.  Crosby's 
taxatiop,  Mr.  Upington,  Q.C.,  appearing  for  the  applicant. 

The  brief  of  counsel  who  haabeen  appointei  curator  ad  lit^m  in  the  above  case 
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was  marked  at  five  guineas^  hut  the  taxing  0ffiur  Mad  reduced  it  to  three  gmneat, 
Mr.  Upineton  oonte^ed  that  the  fixing  of  these  fees^was  purely  a  matter  of  contract 
between  £e  coumd  and  the  authorised  agent  of  the  cUtnt^  and  the  taxing  officer 
had  no  authority  to  interfere  with  it.  If  the  attorney  exceeded  his  authority  it 
would  be  competent  for  the  client  to  obtain  redress  against  him. 

The  Chief  Justice  said  he  was  willing  to  hear  any  argument  upon  the 
reasonableness  of  the  fee  in  this  case,  but  he  could  not  agree  to  the  view  that  the 
taxing  officer  had  no  discretion  as  bOween  attorney  and  client.  By  going  to  the 
taxing  officer  the  attorney  was  able  to  get  judgment  at  once  that  the  amount 
passed  by  the  taxing  master  was  due  to  him. 

Mr.  iJpington  said  he  did  not  understand  why  this  principle  should  be  applied 
to  only  one  class  of  persons  in  the  country.  If  it  were  to  apply  equally  to 
shoemakers,  tailors,  and  every  one  else,  he  could  understand  that  they  were 
coming  to  an  Utopian  system. 

Mr.  Crosby,  the  taxing  master,  said  the  brief  had  originally  been  marked 
three  guineas,  but  it  was  afterwards  altered  to  five  guineas.  It  was  an  unopposed 
case,  and  he  thought  himself  justified  in  reducing  the  amount  at  which  the  brief 
was  originally  marked. 

Mr.  Justice  Dwyer  said  he  remembered  that  Sir  Fitzroy  Kelly  made  a  rule  that 
he  would  never  go  into  Court  under  loo  guineas,  and  he  always  got  it.  In  fact 
he  obtained  more  briefs  afterwards  than  before,  through  his  placing  so  high  a 
value  upon  himself. 

The  Attorney-General  said  he  might  say  that  he  had  never  known  a  case  of 
this  kind  since  he  had  been  at  the  Bar  in  which  the  fee  was  less  than  five  guineas. 

The  Chief  Justice  said  when  he  was  at  the  Bar  the  fee  was  never  more  than 
three  guineas. 

After  some  further  ai:]^ment, 

The  Chief  Justice  said  it  was  an  enutuiated  principle  in  this  Court  that  the 
Court  would  not  interfere  with  the  taxing  master^  at  all  events^  not  in  taxation 
bettoeen  party  and  party.  The  present  case,  however,  was  not  between  party  and 
party,  but  between  attorney  and  client.  It  appeared  that  in  the  first  instance  the 
taxing  master  was  justified  in  coming  to  the  conclusion  that  the  five  gtiineas  ought 
not  to  be  allowed,  for  the  simple  reason  that  he  was  told  by  the  clerk  that  the  fee 
of  three  guineas  was  originally  placed  upon  the  brief.  Subsequently,  however, 
the  fee  was  altered  to  five  guineas,  but  the  information  was  not  before  the  taxing 
master  that  this  had  been  done  in  the  presence  of  the  clerk.  The  Court  might 
now  act  upon  that  information,  and  considering  that  several  witnesses  had  to  be 
examined,  and  that  this  had  taken  up  as  mudi  time  as  a  trial  case,  the  fee  did  not 
appear  to  be  excessive.  He  was  not  prepared,  however,  to  endorse  the  opinion 
of  Mr.  Upington,  that  the  taxing  master  was  not  justified  in  taxing  costs  between 
an  attorney  and  client.    The  Court  would  allow  the  fee  of  five  guineas. 

Mr.  Justice  Dwyer  said  no  doubt  if  the  information  now  before  the  Court  had 
been  before  the  taxing  master  at  the  time  he  would  have  allowed  the  fee. 

On  CounsePs  Fees  between  Attorney  and  Client^  and  Refreshers, 

In  the  case  of  Spengler  vs.  Sea  Point  Municipality^  on  reviewing;  bill  of  costs 
as  between  attorney  and  client^  the  Court  refused  to  interfere  with  the  taxing 
officer's  discretion  in  reducing  Senior  Counsel's  fee  on  trial  from  ^12  I2J.  to 
^10  lof.  and  the  Junior  Counsel's  fee  from  ^9  91".  to  Cl  V-  >  ^^^  ^^  ^^ 
refreshers  to  both  counsel  from  ^5  5/.  to  ^3  y.  (Supreme  Court,  13th  July,  1883, 
not  reported).    The  Chief  Justice  on  this  occasion  said  : — 

"He  found,  from  the  biU  of  costs  put  in,  that  the  counsel  whose  fees  were 
mainly  in  dispute  received  twelve  guineas  for  his  brief,  five  guineas  for  a  jefresher, 
and  five  guineas  per  diem  also  for  refresher.  The  taxing  officer  struck  off  two 
guineas  from  the  twelve  guineas  and  two  guineas  from  the  five  guineas  refresher, 
leaving  the  sum  of  eighteen  guineas  to  1^  paid  to  the  counsel.  In  the  case  of 
another,  the  fee  of  nine  guineas  was  reduced  to  seven  guineas.  The  question  for 
the  Court  now  to  decide  was  whether,  as  this  was  a  taxation  between  attorney  and 
client^  the  taxing  officer  was  justified  in  making  these  reductions.  He  had 
carefully  looked  mto  the  authorities  in  order  to  see  what  the  English  practice 
was,  and!  found  that  there  the  taxing  officer  made  no  di6tin<;tion  as  between 
attorney  and  client  and  between  party  and  party ;  in  fact,  the  C6urts  in  England 
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went  so  far  as  to  hold  that,  even  if  there  were  a  special  agreement  between 
attorney  and  client  that  a  certain  sum  should  be  paid  b^  the  latter,  the  taxing 
officer  was  quite  justified  in  making  reductions,  as  in  his  discretion  were  required, 
under  the  drcumstances  surrounding  each  case.  (His  Lord^p  here  quoted 
several  English  authorities  bearin|g;  on  the  subject.)  The  Judges  in  Enghuid 
applied  the  rule  that  every  bill  ot  costs  must  be  subjected  to  the  scrutiny  of  the 
taxing  officer.  In  the  present  case  it  had  been  said  that  the  attorney  ought 
to  be  looked  upon  in  the  l^t  of  an  ordinary  agent,  and  that  the  taxing  officer 
oug^t  not  to  have  disallowed  any  of  the  fees  unless  the  attorney  had  been  guilty 
of  gross  negligence.  It  appeared  to  him,  however,  that  there  was  a  fallacy  in 
this  argument  of  treating  tne  attorney  as  an  ordinary  agent.  An  attorney  was  an 
officer  of  the  Supreme  Court,  and  was  consequently  bound  by  the  rules  of  the 
Court,  and  was  aJso  bound  by  such  fees  as  the  Court  allowed  m  all  similar  cases. 
The  contract  between  attorney  and  client  was  that  the  latter  should  pay  to  the 
former  such  fees  as  would  be  allowed  on  taxation.  If,  in  the  present  case,  the 
Commissioners  of  the  municipality  had  consented  to  pay  the  fees,  there  would 
have  been  no  difficulty  whatever ;  but,  so  far  from  consenting  to  this  course,  a 
letter  had  been  received  from  the  secretary  to  the  contrary  effect.  It  seemed  to 
him  also  that  there  was  a  fallacy  in  the  argument  that  the  taxing  officer  ought  to 
have  inquired  whether  there  had  been  any  n^ligence  on  the  part  of  the  attorney ; 
but  this  was  not  a  question  for  the  taxing  officer  to  go  into  at  all,  as  it  was  his 
duty  to  apply  the  ordinary  rules  of  taxation  to  every  particular  case.  In  this 
case  he  found,  on  reference  to  the  affidavit  of  Mr.  Bmssinne,  that  the  charges 
were  made  as  prescribed  by  the  Bar  Rules  passed  on  the  12th  August,  1^2. 
This  was  the  first  time  that  he  had  had  any  official  knowledge  that  any  Bar  Rules 
were  passed  on  that  date.  There  had  been  something  about  the  matter  in  the 
papers,  but  he  had  heard  nothing  officially.  If  these  Rules  made  any  increase  in 
what  were  hitherto  considered  the  minimum  fees  to  be  paid  to  counsel,  he  must 
say  that  he  could  not  recognise  them  in  any  way.  The  only  Bar  Rules  he  knew 
ot  were  those  passed  when  he  was  at  the  Bar.  The  matter  was  at  the  time  fully 
considered;  and  before  the  fees  were  then  fixed,  the  older  practitioners  were 
consulted,  among  them  being  Sir  Christoffel  Brand  and  Mr.  W.  Porter.  The 
attorneys  at  the  time  wished  for  some  definite  expression  of  opinion  from  the  Bar 
as  to  what  they  considered  should  be  the  minimum  fees,  and  the  Chief  Justice  of 
the  day  was  consulted  on  the  subject.  After  satisfying  himself  that  it  was  not 
proposed  to  make  any  alteration  in  the  existing  practice,  he  said  he  saw  no 
objection  to  the  Rules,  but  at  the  same  time  they  could  not  be  introduced  as  a 
Rule  of  Court,  as  it  had  never  been  the  practice  in  anv  official  form  to  fix  the 
fees  of  counsel.  If  the  taxing  officer  considered  it  to  be  his  duty  to  abate  all  that 
he  considered  unreasonable,  the  Court  could  not  find  fiiult  with  him.  It  was 
quite  competent  for  any  member  of  the  Bar  to  place  his  own  value  on  his  own 
services,  and  there  coula  be  no  objection  to  that.  There  seemed  to  him  to  be  an 
objection  to  a  certain  number  of  members  of  the  present  Bar  imposing  any  Rules 
binding  upon  everyone  else  with  or  without  their  consent.  If  any  increase  were 
proposed,  he  must  confess  that  he  saw  very  grave  objections  to  such  a  course. 
in  &e  present  case  the  taxing  officer  had  allowed  a  very  liberal  amount.  When 
he  (the  Chief  Justice)  was  at  the  Bar  these  fees  would  have  been  considered  very 
high.  No  doubt  since  that  time  the  value  of  money  had  diminished,  and  the 
cost  of  the  ordinary  necessaries  of  life  had  increased ;  but,  at  the  same  time,  the 
amount  he  allowed  was  much  more  liberal  than  would  have  been  allowed  when 
he  (the  Chief  Justice)  was  at  the  Bar.  The  scale  was  much  more  liberal  now 
than  then,  and  to  this  he  offered  no  objection.  It  must  be  borne  in  mind  that 
business  was  increasing,  and  that  by  having  too  high  a  scale  the  tendency  to 
increase  would  be  checked.  It  was  not  really  to  the  interests  of  practitioners  to 
raise  their  charges  to  any  great  extent.  For  himself,  when  hg  was  appointed  to 
the  Bench  his  main  objects  were  to  increase,  as  £ir  as  lay  in  his  power,  the 
efficient  administration  of  justice,  and  also  to  cheapen  that  administration.  How 
far  he  had  been  successful  in  his  first  object  it  was  not  for  him  to  say  ;  though  he 
could  say  that  his  second  object  had  not  been  very  successful ;  but  he  should  set 
his  face  against  any  tendency  to  increase  costs.  It  was  the  duty  of  the  State  and 
the  Bench  to  bring  justice  home  to  every  man's  door,  but  it  should  not  be  made 
jn  certain  senses  prohibitive.    There  had  always  been  a  desire  on  the  part  of 
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the  Bar  to  assist  persons  who  were  usable  to  pay  the  costs  of  their  cases; 
and  an  acknowledgment  was  due  from  the  Bench  and  the  public  to  those  members 
of  the  Bar  who  h^  always  been  willing  to  come  forward  and  assist  persons  who 
wished  to  obtain  justice  and  had  not  the  means.  But  there  were  other  people 
who,  though  not  exactly  without  means,  yet  were  not  in  a  position  to  spend  a  lafge 
sum  of  money  on  taking  their  cases  into  Court ;  and  the  Court  ought  to  be  carenil 
not  to  encourage  anything  which  would  prevent  that  class  of  persons  from 
obtaining  justice.  Tms  was  his  view,  and  it  seemed  to.  him  that  the  taxing  officer 
had  not  been  illiberal  in  his  allowance,  which  was  perfectly  fair  and  reasonable, 
and  his  taxation  should  not  therefore  be  interfered  with." 

On  CounsePs  Feet  agreed  to  hy  bath  parties. 

In  the  case  of  Walker  vs.  Liquidator  Cape  Central  Railways  (\  C.T.,  152), 
which  was  one  of  great  complication,  and  where,  by  agreement  between  the 
rapective  attorneys  engaged  in  the  ease,  the  Senior  Counsd^s  fees  on  each  side  were 
marked  at  a  hundred  guineas  and  the  Junior  Counsets  at  seuenty,  the  taxing 
officer  deducted  fifty  guineas  oflf  the  fees  of  leading  counsel  and  thirty-five  guineas 
off  those  of  the  juniors.    On  review  the  Chief  Justice  said : — 

'*  I  must  confess  that  I  am  somewhat  astonished  at  this  fee,  especially  after 
the  remarks  made  by  the  Court  in  previous  cases.  There  was  a  tune  when,  as 
between  party  and  party,  a  fee  of  ten  guineas  would  have  been  considered 
exceptionally  hish  ;  and  now  an  objection  is  raised  to  a  fee  of  fifty  guineas  which 
has  been  allowed,  as  between  party  and  party,  by  the  taxing  officer.  It  is  quite 
clear  that,  as  fiiur  as  the  personal  feelings  of  the  Court  are  concerned,  we  should 
be  only  too  glad  to  see  counsel  well  rewarded  in  every  case  in  which  they  are 
engaged.  It  is  for  the  interests  of  the  public  that  the  best  talent  in  the  country 
should  be  drawn  to  the  Bar ;  and  one  of  tne  means  of  doing  that  is  the  general 
knowledge  that  entering  the  Bar  leads  not  only  to  fame,  but  also  to  fortune. 
But  the  Court  cannot  allow  its  personal  or  its  professional  feelij^  to  sway  in  a 
matter  where  the  interests  of  tne  public  are  concerned.  It  is  lor  the  public 
interest  that  law  costs  should  be  kept  as  low  as  possible.  I  think  in  a  country 
like  England  it  has  become  a  public  scandal  that  litigation  has  become  a  luxury. 
The  re^t  has  been  that  County  Courts  have  been  created,  where  the  fees  are 
much  lower  and  are  gradually  drawing  away  a  great  part  of  the  fees  from  the 
higher  Courts  of  law  where  the  cases  could  be  better  dealt  with.  In  this  country 
also  the  tendency  undoubtedly  has  been — ^at  least,  since  I  have  been  on  thie 
Bench — ^that  costs  as  between  party  and  party  are  on  the  increase.  For  myself  I 
have  always,  even  at  the  risk  of  perhaps  giving  offence  to  practitioners,  thought  it 
my  duty  to  protect  the  public  as  much  as  I  could.  But  still  there  is  a  tendenqr 
for  costs  to  increase,  and,  undoubtedly,  costs  at  this  moment  are  very  much 
higher  than  they  were  some  years  ago.  This  may  be  partly  owing,  no  doubt,  to 
the  general  increase  of  wealth  in  the  country  gnd  the  general  status  of  living,  bat 
the  fact  remains.  Now,  as  I  said  before,  a  fee  of  fifty  guineas  has  been  alfowed 
by  the  taxing  officer.  In  my  opinion,  as  between  party  and  party,  it  is  ample. 
I  am  by  no  means  prepared  to  say  that  counsel  would  not  have  been  justified  in 
sayii^  ne  would  not  tsike  less  than  a  hundred  guineas ;  but  it  does  not  follow  that 
the  Court  is  bound  to  say  that,  as  between  party  and  party,  the  other  side 
should  pay  those  costs.  For  these  reasons  I  think  this  appod  ou^t  to  be  dis- 
missed with  costs."    (See  also  Logan  vs.  Colonial  Government^  3  C.T.,  225.) 

Where  two  Counsel  engaged,  yunior  CounseVs  fee  disallowed. 

In  a  case  where  two  counsel  were  employed  the  taxing  officer  held  that  one  was 
sufficient,  from  the  nature  and  circumstances  of  the  case,  and  disallowed  the 
expenses  of  the  second  brief  and  Junior  Counsel's  fee.  The  Court,  on  review  of 
the  items,  confirmed  his  decision,  on  the  ground  that  a  great  deal  of  discretion 
must  necessarily  be  left  to  him  [Teengs  vs.  Garlick,  i  C.T.,  156). 

Where  two  Counsel  engaged^  yunior  CounseVs  fee  allowed, — Trcmslation 

of  Placaat  allowed. 

In  the  case  of  the  Treasurer  of  the  Colony  vs.  Bosman  (loth  Aiu^ust,  1883,  not 
reported),  Mr.  Maasdorp  made  an  application  for  a  review  oTthe  taxation, 
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Attending  him  therewith  and  thereon        

The  like  brief,  fee  and  attendance  to  Junior  Counsel. 
Attending  Court  case  on  roll : — 

If  trial  cases  and  witnesses  examined  ^ 

If  aigument  only        

Postponed  absence  of  material  witness 

Judgment  given  ..•        

Drawing  refresher  to  counsel  (see  note ',  pp.  861-69} 
Paid  Mr.  Advocate — ^fee — Senior  Counsel. 

Attending  thereon      

The  same  refresher  to  Junior  Counsel        

Paid  his  fee. 

Attending  thereon      034       034 

The  like  charges  for  every  subsequent  day. 
Attending  Court :  case  concluded  :  judgment  defer- 
red, same  as  above. 

Letter  to  local  attorney  hereon        050       050 

Brief  to  counsel  to  note  judgment' 050       050 

Paid  Mr.  Advocate — ^fee — Senior  Counsel. 

Attending  thereon      034       034 

The  same  brief,  fee,  and  attendance  to  Junior 
Counsel,  except  where  defendant  was  in 
default. 


which  referred  to  the  disalhmanee  of  the  fees  of  yunsor  Counsd  on  the  ground 
that  their  employment  was  wholly  unnecessary.  A  sum  of  two  guineas  was 
also  taxed  off  the  Senior  Connsel's  brief,  and  the  cost  of  translating  an  old  law 
disallowed.  Mr.  Maasdorp  argued  that  the  case  was  one  InYolying  much  law 
and  necessitating  the  investigation  of  many  authorities,  and  that  two  counsel 
were  required  under  the  drcnmstances.  In  support  of  bis  aignment  he  referred 
to  the  cases  of  Kirkivood  yis,  JVedster,  9  L.  R.,  Ch.  Div.,  239 ;  Morris  vs.  Hunt, 
I  Chitty's  Rep.,  550 ;  Grindal  vs.  Godman,  5  Dowl.  Rep.,  379.  The  Chief 
Justice  said  that  the  oaestion  raised  in  this  case  was  comparatively  new,  and  it 
was  therefore  admittea  that  one  general  principle  should  be  laid  down.  This 
was  a  special  case  and,  though  the  proceeiings  were  not  very  voluminous,  the 
amount  involved  was  very  large  and  the  question  of  law  very  important.  It 
seemed  to  him  that  it  tvas  a  ease  in  which  the  Court  might  reasonably  expect  the 
assistance  of  two  counsel,  and  that  the  item  should  be  allowed.  With  regard  to 
the  other  items,  the  taxing  officer  had  exercised  a  wise  discretion.  Although  it 
might  be  necessary  to  the  Court  to  have  the  assistance  of  two  counsel  in  respect 
of  the  legal  arguments,  two  counsel  were  not  necessary  to  draw  the  short  brief. 
In  r^ard  to  the  translation  of  the  old  document,  the  reasons  which  actuated  the 
taxing  officer  were  perfectly  correct.  The  Placaat  had  been  of  verv  great  assist- 
ance and  benefit  to  the  Court,  and  so  were  other  translations,  and  in  this  case 
the  expenses  would  be  allowed*  Old  Dutch  laws  had  continually  to  be  transUted, 
but  it  woidd  be  a  very  dangerous  precedent  if  the  cost  of  translation  was  to  be 
allowed  in  every  case.    No  order  would  be  made  as  to  costs.'* 

'  The  taxing  officer  looks  to  the  time  case  occupied,  allowing  ;^2  2/.  for  a  full 
day  of  five  hours. 

*  See  the  cases,  supra,  of  Edmeades  vs.  Mostert;  Edmeades  vs.  Seheepers; 
and  H^denrych  vs.  Kingon, 
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Attending  Cotirt  judgment  for    with  costs 

Attending  to  take  out  Order  of  Court        

Paid  stamps  thereon* 

Letter  to  local  attorney  informing  him  of  result  of  case 

Attending  at  Registrar's  office  for  Order  of  Court ... 

Copy  order  for  service  is,  per  folio. 

Attending  to  serve      ...        ...        ...        ...        ... 

Attending  the  witness,  Mr. ,  taking  particulars, 

and  settling  his  witness  expienses         

Paid  him  (see  tariff  for  witnesses). 

(The  same  charge  for  attendance,  &c.,  on  every 
subsequent  witness). 

Attending  taxing  officer  to  fix  time  for  taxation  and 
drawing  notice  of  appointment 

Copy  notice  for  service,  and  service 

Attending  taxation      

Attending  per  hoiu*     ...        

Bill  of  costs  and  fair  copy  for  first  side  of  30  lines 

Every  additional  side 

Copy  for  service  

(The  service  thereof  and  of  copy  Order  of  Court  and 
of  notice  of  taxation  are  to  be  served  at  the 
same  time,  with  the  notice  of  taxation  men- 
tioned above,  and  are  included  in  the  same 
charge  of  2s,  6d,) 

If  service  is  to  be  made  in  the  country,  then  the 
same  as  for  any  other  notice  for  service  out  of 
town. 

If  the  defendant  or  his  Attorney  does  not  appear 
at  the  taxation,  then  the  charges  for  affidavit 
of  service,  &c.,  are  allowed  in  addition. 

Letters,  papers,  messages,  attendances,  &c. 

Attending  on  settlement        

Letter  to  local  agent  informing  him  of  the  taxation 
of  his  costs  and  remitting  him  his  costs 

Paid  taxing  officer's  fee  is,  in  the  £, 

[N.B. — ^The  charge  for  affidavit  of  service  shall  be 
allowed  only  where  it  is  essential.] 

[N.B. — Where  several  documents  are  served  upon 
the  same  person  at  the  same  time  and  in  the 
same  case,  the  charge  for  service  shall  be  as  if 
only  one  document  had  been  served.] 

[N.B. — The  defendant's  bill  of  costs  as  between 
party  and  party  to  be  on  the  same  principle  as 
plaintiffs] — the  following  preliminary  items 
also  allowed  : — 
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Half  of  original. 
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Discretionary. 
034       034 

050       050 
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COMMON  SPECIAL 

CASKS.  CASBS. 

£    S.   d.         £    s.   d. 

Attending  defendant  with  letter  of  demand  served 

on  him  and  perusing  same,  and  taking  his 

instructions  to  reply  thereto      •.•034       068 

Letter  in  reply  (same  as  plaintifiPi^  . .  1     l  . ..  . , .     . . 
Attending  the  defendant  with  summons  served  on 

him  and  perusing  same  •„.  .     «,•        »..        •••    o    3    4-0    6    8 
Instructions  to  defend  ^ ...    03    4    .0    6    8 

Costs  on  Writ. 

(If   necessary    correspondence,   or    attendances, 

between  the  taxation  of  costs  and  before  issue 

of  writ,  it  is  in  the  discretion  of  the  taxing 

officer  to  allow  them,  the  rest  of  the  charges 

are  as  follows)  : — 
Drawing  writ  of  execution  and  fair  copy  ^  ••. 
Attending  at  the  Registrar's  Office  to  issue  it 
Paid  stamp  and  signing. 
Attending  at  Sheriffs  Office  to  register  writ 
Paid  postage  of  writ  to  Deputy  Sheriff. 

Bill  of  costs  and  £siir  copy     • 

Attending  taxation     

Attending  upon  settlement  and  granting  receipt 
Letter  to  local  attorney  advising  settlement  and 

remitting ...05^       050 

Costs  on  Exceptions. 

(On  the  same  principle  as  costs  on  pleadings  and 
argument  thereon.  If  witnesses  are  called  on 
the  exceptions,  then  the  same  as  on  trials.) 

Costs  on  Cofftmissions  de  Bene  Esse. 

Same  as  on  motions  and  cases.  And  as  to  the 
charge  for  perusing  evidence  taken  on  commis- 
sion, same  as  on  appeals.) 

Costs  on  Motion. 

Attending  applicant  taking  instructions  to  apply 

for  an  interdict  (or  whatever  it  may  be)  to 

restrain  the  respondent  from,  &c 034        068 

Drawing  affidavit  and  fair  copy  at  2s.  6d.  per  folio, 

but  not  less  than  5^. 

'  In  case  anyplans  or  surveys  are  necessanr,  see  the  cases  of  Heynes^  Mathtw 
6«  Co,  vs.  Cape  Tvvm  Tmvn  Council  and  De  yillieiv  vs.  Cape  Divisional  Council 
{supra,  previous  Chapter). 

'  If  the  writ  is  necessarily  longer  than  usual  the  taxing  officer  can,  in  his 
discretion,  allow  an  extra  charge. 
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COMMON  SPICtAL 

CASES.  CASKS. 

£   s.  d.       £  s.  iL 

Attending  to  be  sworn  034       034 

Paid  stamp. 

Copy  affidavit  for  service Half  of  original. 

In  case  of  special  affidavits,  the  chaige  is  allowed 

for  "  instructions  for  affidavit " 034       068 

The  same  charges  for  every  necessary  additional 

affidavit 
Drawing  notice  and  fair  copy  to  be  served  on 

defendant  that  Court  would  be  moved  on  the 
for  &c.,  at  2x.  6tL  per  folio.^ 

Each  copy  for  service  at  is,  per  folio. 

Service  thereof  and  of  affidavit       ...        034       034 

Attending  at  Registrar's  Office  to  file  affidavit    ...034       034 

Paid  stamps. 

Attending  upon  receipt  of  affidavit  on  behalf  of 

respondent   and    perusing    and   considering 

same         .••        •••        •••        ..«        ...        ...068       068 

Attending  applicant  therewith  and  conferring  and 

taking  instructions  for  affidavit  in  reply        ...034       068 
(Same  charges  for  all  subsequent  affidavits  served 

when  necessary.) 
Drawing  same  (charges  on  same  principle  as  on 

affidavit  first  drawn  at  beginning,  and  so  on 

on  all  subsequent  affidavits,  &c.) 
Copies  of  documents  referred  to  in  the  affidavit  for 

service  at  is.  per  folio. 

Instructions  for  brief'  034        o    3    4 

Drawing  same  at  per  brief  sheet     068        068 

Fair  copy,  with  copy  notice,  affidavits,  documents, 

&c.,  annexed  at  per  brief  sheet 034       034 

Paid  Mr.  Advocate — fee — Senior  Counsel. 

Short  brief  to  accompany     ...        050       050 

Attending  thereon      034       034 

The  like  copy  brief  to  Junior  Counsel,  same  as 

copy  brief  to  Senior  Counsel,  but  if  Respondent 

is  in  default  then  no  costs  on  brief  and  fee  to 

Junior  Counsel  are  allowed  as  between  party 

and  party,  unless  the  motion  has  reference  to, 

or  is  in  connection  with,  a  pending  action  in 

which  the  two  Counsel  are  engaged,  or  in 

an  action  already  decided  in  which  the  two 

Counsel  were  engaged  together.' 

^  In  matters  of  intricacy  the  T.  O.  will  allow  more^  as  the  Tariff  only 
provides  for  ordinary  notices. 

*  The  T.  O.  sometimes  allows  more,  as  on  Trials,  if  matter  is  of  importance. 
■  See  supra,  Htydenrych  vs.  Kingon  (pp.  863>865). 


RULES  AND  SCALE  OF  FEES  AND  CHARGES.   873 


COMMON  SPKIAL 

CASKS.  CASBS. 


Paid  Mr,  Advocate^fee — ^Junior  Cotinsel.^ 

Short  brief  to  accompany     050050 

Attending  thereon      034       034 

Attending   Court  application   granted   (or   state 

what  became  of  it)         o  13    4        i     i    o 

If  application  is  postponed  for  further  affidavits, 

then  the  same  charges  will  follow  on  every 

additional   affidavit   on   the   principles   laid 

down  for  first  affidavits. 
If  the  application  came  through  a  local  attorney 

or  agent,  then  the  necessary  correspondence 

is  to  be  charged  on  the  usual  scale  of  charges 

on  correspondence. 
Attending  to  obtain  order  of  Court  (from  here  to 

end  of  bill,  same  as  in  Actions). 

Costs  on  Compulsory  Sequestration, 

Attending  at  the  Sheriffs  Office  to  search  for  return 

to  writ  whenaretumof#fiy/Ai^^»a  was  made    034       034 
Paid  Deputy  Sheriff  charge  on  writ. 

Letter  hereon  to  local  attorney        ... 050       050 

Attending  upon  receipt  of  reply  with  instructions 

to  get  estate  placed  under  sequestration       ...034       034 
Instructions  for  petition  and  drawing  same  and 

fair  copy,  at  2j.  6^.  per  folio. 

Attending  plaintiff  for  signature      034       034 

Affidavit  of  verification  in  support  of  petition  and 

fair  copy . 050        050 

Attending  to  be  sworn  034        034 

Paid  stamp. 

Drawing  security-bond  to  be  g^ven  to  the  Master       050       050 

Attending  plaintiff  therewith  and   getting  same 

signed       ...        ...        ...        ...        ...        ...034        034 

Attending  to  file  same  with  the  Master  and  on  his 

approval  to  bespeak  certificate  that  security 

has  been  given  and  attending  subsequently  for 

same  and  to  pay  charges  034       068 

Paid  the  Master  for  his  certificate o  10    6        o  10    6 

Letter  to  local  attorney  forwarding  petition  and 

affidavits,  &c.,  for  signature     050       050 

Paid  postage. 

Attending  upon  receipt  of  reply  returning  petition 

and  affidavit  duly  signed  and  sworn  to  and 

examining  same ...068       068 

*  See  supra^  Heydmrych  vs.  Kingoti, 
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COMMOlt  SPBCIAL 

CASBS.  CASB. 

£   s,  d*       £  s.  d. 
Letter  in  reply  acknowledgingf  receipt  of  peti- 

tioiiy  &c.    •••        •••        •••        •••        •••        •••05^       0^0 

Drawing  order  for  the  Judge  to  be  signed  and  fair 

copy         •••        •••        •••        •••        •••        •••    o    5    o       o  10    o 

Attending  at  the  Registrar's  Office  to  file  petition  '    o  '3    4'       03    4 
Attending  Registrar  for  order  and  to  pay  fees      ...    o    3    4       034 
Paid  for  same  and  stamp. 
Drawing  summons  for  compulsory  sequestration. 
(The  costs  from  here  are  the  same  as  on  Pro* 

visional  Sentence  Summonses.) 
(If  the  sequestration  is  opposed^  the  costs  from 

thence  are  as  on  Motions*    Then  brief  and 

fees  are  the  same  as  on  Motions.)  | 
[N.B. — In  cases  where  the  defendant  is  absent 

from  the  Colony,  or  his  whereabouts  is  not 

known,  then   the   expenses  of  publishing 

summons  in  the  Gasttte  and  posting  it  on 

Court  door  and  other  necessary  and  inci- 
dental expenses  thereto  shall  also  be  allowed 

in  addition  to  the  above.] 

Costs  on  writ  cf  Civil  Imprisonments 

( The  same  scale  as  costs  on  Provisional  Sentenas^ 
and  when  opposed,  from  thence  the  same  as 
on  Motions.) 

On  Appeals  from  the  Circuit  Court, 


Attending  upon  receipt  of  letter  with  instructions 

to  prosecute  appeal        068       o    6    S 

Attending  at  Registrar's  Office  to  ascertain  whether 

records  had  come  up,  &c 

Drawing  power  to  appeal      

Attending  to  file  power  with  Registrar       

Paid  stamp  and  filing. 

Letter  in  reply  acknowledging  receipt  of  instruc- 

nous,  OkC    ...  •••  •••  •••  ••■  •••. 

Notice  to  the  Registrar  to  set  down  appeal 

Attending  to  set  down  appeal  

Paid  for  same. 

Notice  to  be  served  on  Respondent  of  day  of 

hearing  the  appeal         

Copy  for  service  and  serving  

Drawing  affidavit  of  service  (if  necessary) 

Paid  stamp. 
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••• 


COMMON 
CASKS. 

SPKIAL 
CASBS. 

£  s. 

d. 

£ 

s,  d. 

0  5 

0 

0 

5    0 

0  3 

4 

0 

6    8 

0   5 

0 

0 

5    0 

Letter  transmitting  notice  of  service 

Paid  postage. 

Attending  upon   receipt   of  reply  of  service   of 

notice,  &c.,  and  perusing  and  examining  return    034 
Letter  in  reply  acknowledging  receipt  and  trans- 
mitting his  charges        

Paid  for  service. 

Attending  at  the  Registrar's  Office  for  the  purpose 

of  and  perusing  and  considering  evidence  and 

the  rest  of  the  record  at  6d,  per  brief  sheets 

but  in  no  case  less  than  los.  6d} 
Attending  surveyor  to  bespeak  copy  diagram  filed 

with  record  034        034 

Attending   subsequently   for    same    and    to    pay 

charges     ...        ...        ...        ...        ...        ...034       034 

Paid  for  same. 

Instructions  for  brief 034        068 

Drawing  same  (same  as  on  Trials). 

Fair  copy  with  copy  records  (same  as  on  Trials 

unless  records  are  printed). 

^  In  the  case  of  Ohlsson  vs.  De  Beers  Mining  Board  (on  a  review  of  a  bill  of 
costs  in  the  Supreme  Court  on  31st  August,  1882,  not  reported)  as  to  the  following 
item,  *'  Perusing  and  considering  record^  12  brief  sheets  at  6s,  &/.  /«r  3  brief  sheets^ 
£\  6s,  Zd,y^  the  taxing  officer,  Mr.  Crosby,  deducted  i6s,  2d,  from  this  item  and 
made  the  following  note  to  the  bill :  "  Before  finally  deciding  Mr.  ....  drew  my 
attention  to  the  charge  6s,  Sd,  per  3  brief  sheets  for  perusing  and  considering 
record,  and  stated  that  he  wished  me  to  consider  whether  I  would  not  allow 
6s.  Sd,  for  every  25  folios  instead  of  reducing  the  items  to  6d,  per  brief  sheet. 
As  this  charge  was  never  made  before  to  my  knowledge  in  this  Colony,  and  as  the 
amount  claimed  is  that  allowed  in  appeals  to  the  Privy  Council,  it  seemed  to  me 
that  a  smaller  rate  would  be  sufficient  in  cases  before  the  Court  of  Appeal  here. 
/  accordingly  fixed  6d,  per  brief  sheets  but  not  to  be  less  than  lor.  6d,  in  any  case 
for  perusing  brirf,** 

On  this,  after  argument,  the  Chief  Justice  said :  "  It  was  admitted  in  this  case 
that  the  charge  of  perusal  of  papers  was  a  new  one.  The  question  now  was 
whether  the  charge  should  be  allowed.  The  tasdng  master  had  told  the  Court 
that  other  attorneys  had  made  a  charge  of  6d,  per  sheet,  but  in  this  case  is, 
per  sheet  was  claimed.  The  taxing  master  at  first  refused  to  allow  the  charge, 
but  subsequently  allowed  6d,  per  sheet.  The  only  ground  on  which  is,  was 
charged  was  that  this  was  the  amount  charged  in  Pnvy  Council  cases,  but  he 
would  be  very  sorry  to  take  the  Privy  Council  charges  as  a  model  for  this  Court, 
because  it  was  well  known  that  those  charges  were  very  extravagant,  and  in  many 
cases  amounted  to  a  denial  of  justice. 

"  The  taxing  master  had  considered  the  matter  fully,  and  had  come  to  the 
condnsion  that  6d,  a  brief  sheet  was  a  fair  remuneration  for  the  attorney,  and  he 
(the  Chief  Justice)  thought  on  the  whole  this  was  right  He  had  fixed  lor.  6d, 
as  the  minimum  charge  and  not  the  maximum.  In  this  case  the  record  was  not  a 
voluminous  one,  but  it  might  have  been  of  similar  dimensions  to  that  of  Uie 
Kimberley  Town  Council,  in  which  case  the  attorneys  would  have  bc«n  very 
amply  remunerated.  He  thought  6d,  a  fair  charge^  and  the  appUcation  for  review 
must  therefore  be  refused  with  costs." . 
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COMMON  SPSCIAt. 

CASKS.  CASB5. 


Paud  Mn  Advocate— fee — Senior  Counsel.' 

Short  brief  to  accompany     050       050 

Attending  thereon      034       034 

Copy  brief  for  Junior  Counsel  (same  as  brief  for 

Senior  Counsel). 
Paid  Mr.  Advocate — ^fee — ^Junior  Counsel^ 

Attending  thereon      034       034 

Attending  Court,  case  on  roll  but  not  called        ...    o  10    6       013    4 
Attending  Court,  appeal  (allowed)  or  dismissed 

with  costs  (same  as  in  argument  cases)        ...0134        i     i    o 
(The  rest  of  the  bill  same  as  on  Actions.) 
In   addition   to    the   above   also    the   following 

charges  in  the  Court  Mow  in  addition  to 

other  necessary  charges. 
Attending  client  with  instructions  to  appeal  against 

judgment  •••        ...        ...        ...        ...        1..    o    3    4       068 

Brief  to  counsel  to  move  for  leave  to  appeal         ...050       050 
Paid  his  fee. 

Attending  thereon      034       034 

Drawing  security-bond  i     i    o        i     i    o 

Attending  appellant  and  sureties  signing  same  (on 

eacn^         ...        ■..        •••        «,•        «,«        •••    o    3    4       ^    3    4 
Attending  Respondent  Attorneys  when  they  also 

approved  of  same  034       034 

Attending  therewith  before  Judge  when  he  approved 

of  same     ...        ...        ...        ...        ...        ...034       0    3    4 

Attending  to  file  same  with  R^strar  of  Court     ...034       034 

APPEALS  FROM  MAGISTRATE'S  COURT. 

On  the  same  principle  as  appeals  from  Circuit 
Courty  except  as  to  charges  necessary  on  security 
bond, 

PRIVY  COUNCIL. 

Preliminary  costs  in  appeals  to  the  Privy  Council. 

Attending  client,  conferring  and  taking  his  instruc- 
tions to  appeal  to  the  Privy  Council 068  068 

Drawing  Petition  for  leave  to  appeal  and  fair  copy 

at  2X,  6^.  per  folio,  but  not  less  than 050  050 

Attending  client  for  signature          034  034 

Verifying  affidavit       050  050 

Attending  to  be  sworn          034  034 

Attending  to  file  petition  with  the  Registrar        ...034  034 
Paid  filing  and  stamps. 

'  See  *'  References  to  Cases,".  j»;^ni,  as  to  counsel's  fees. 
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Drawing  security  bond  and  fair  copy        

Attending  client  and  sureties  for  their  signature  at 
Attending  Judge  for  his  approval  of  security  given 
Notice  to  Respondent  Attorney  of  appeal  (same  as 

on  Notices  of  Motion). 
Notice   to  Respondent  Attorney  of  names  and 
addresses   of   SoUcitors   in    England  (from 
beginning  to   end   of  appeal   same   as   on 
Commission  de  bene  esse^  and  Motions). 


COMMON 
CASBS. 

SPBCIAL 
CASBS. 

£    J.  d. 

£ 

J.  d. 

I     I     0 

I 

I     0 

034 

0 

3    4 

034 

0 

3    4 
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CHAPTER    XLVI. 

ELBCTION  FEnTION& 

There  is  no  necessity  at  present  to  give  the  theoretical 
branch  of  this  subject ;  but  as  only  two  cases  have  arisen 
under  the  new  Act,  the  practical  farms  then  used  are  here 
given  for  convenience  for  future  similar  cases. 


Petition  to  set  aside  an  Election  for  Bribery, 

In  the  Supreme  Court, 

&c.,  &c. 

(Heading.) 

The  petition  of  W.A.K.,  of  S.,  humbly  sheweth  : — 

1.  At  a  public  Court  or  meeting  duly  convened  and  held  according  to 
law  on  the  19th  day  of  January,  1894,  your  petitioner  and  certain  other 
candidates,  to  wit :  the  Hon.  J.H.H.,  P.D.W.,  and  P.J.B.,  were  duly  nomi- 
nated as  members  of  the  House  of  Assembly  of  this  Colony  for  the 
electoral  division  of  Stellenbosch. 

2.  Thereafter  a  poll  was  duly  demanded  and  was  taken  throughout 
the  said  division  on  the  26th  January,  1894. 

3.  On  the  2nd  February,  1894,  the  Civil  Commissioner,  the  Returning 
Officer  of  the  said  electoral  division,  declared  the  state  of  the  poll  to  be  as 
follows : — 

The  Hon.  J.H.H.,  785  votes  ;  Mr.  P.D.W.,  534  votes  ;  your  petitioner 
(W.A.K.),  524  votes  ;  Mr.  P.J.B.,  296  votes  ;  and  he  thereupon  proclaimed 
that  the  said  H.  and  the  said  D.W.  had  been  returned  and  elected  as 
members  of  the  House  of  Assembly  for  the  division  of  Stellenbosch 
aforesaid. 

4.  By  proclamation  in  the  Government  Gazette  of  9th  March,  1894, 
the  names  of  the  said  J.H.H.  and  the  said  D.W.  had  been  published  as 
the  elected  members  for  the  said  division. 

5.  The  return  and  election  of  the  said  D.W.  was  undue  and  illegal  by 
reason  of  corrupt  practices  and  irregularity  in  the  following  respects  : — 

(rt.)  The  said  D.W.,  by  himself  or  by  other  persons  on  his  behalf,  gave, 
or  agreed  to  give,  or  offered,  promised,  or  promised  to  procure,  or  to 
endeavour  to  -procure,  money  or  valuable  consideration  to  or  for  certain 
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voters,  or  to  or  for  certain  persons  on  behalf  of  certain  voters,  in  order  to 
induce  such  voters  to  vote  or  refrain  from  voting  at  the  said  election,  and 
did  so  far  as  certain  of  the  said  voters  are  concerned  corruptly  give  or 
procure  such  money  or  valuable  consideration  on  account  of  such  voters 
having  voted  or  refrained  from  voting  at  such  election. 

Your  petitioner  annexes  hereto  a  schedule  marked  *' A"  giving  parti- 
culars of  certain  of  the  acts  of  bribery  herein  referred  to.  Particulars  of 
the  further  acts  complained  of  will  be  furnished  hereafter. 

{b,)  The  said  D.W.  corruptly  by  himself  or  by  other  persons  on  his 
behalf  gave  or  provided,  or  caused  to  be  given  or  provided,  or  was 
accessory  to  the  giving  or  providing,  certain  drink  to  or  for  certain  persons 
for  the  purpose  of  corruptly  influencing  such  persons  or  other  persons 
to  give  or  refrain  from  giving  their  votes  at  such  election  or  on  account 
of  such  persons  having  voted  or  refrained  from  voting  at  such  election. 

Your  petitioner  annexes  hereto  a  schedule  marked  ^'B"  giving 
particulars  of  certain  of  the  acts  of  treating  herein  referred  to. 

Particulars  of  the  further  acts  complained  of  will  be  furnished 
hereafter. 

{c).  The  Returning  Officer  aforesaid  has  been  guilty  of  irregularity  in 
that  he  ill^;ally,  and  by  way  of  scrutiny  after  the  votes  had  been  recorded, 
struck  off  the  votes  of  three  voters,  which  votes  had  been  duly  recorded 
for  your  petitioner,  and  which  votes  should  have  been  added  to  the 
number  set  forth  in  the  third  paragraph  of  the  petition  as  having  been 
given  for  him ;  and  one  G.C.H.  has  been  guilty  of  irregularity  in  that 
being  the  paid  agent  of  the  said  D.W.  he  irregularly  recorded  his  vote  in 
fJEivour  of  the  said  D.W.,  which  vote  should  have  been  deducted  from  the 
number  recorded  as  aforesaid  in  favour  of  the  said  D.W.,  and  a  vote 
recorded  in  f&vour  of  the  said  D.W.  in  the  name  of  a  voter  who  had  died 
before  the  date  of  the  said  election. 

Your  petitioner  annexes  hereunto  a  schedule  marked  ^'C  giving 
particulars  of  certain  of  the  voters  so  improperly  struck  out  and  recorded. 
And  also  the  particulars  of  the  vote  wrongly  recorded  for  the  said  D.W. 
in  the  name  of  a  voter  who  had  died  before  the  date  of  the  said  election. 

Particulars  of  the  further  irregularities  complained  of  will  be  furnished 
hereafter. 

6.  If  the  votes  given  in  favour  of  the  said  D.W.  by  the  persons  who 
were  bribed  or  treated  or  who  improperly  recorded  their  votes  as  afore- 
said be  deducted  from  the  number  of  votes  declared  by  the  Returning 
Officer  to  have  been  given  for  the  said  D.W.,  and  if  the  number  of  votes 
improperly  struck  off  the  number  given  for  your  petitioner  be  added 
thereto,  it  will  be  found  that  your  petitioner  has  received  more  votes  at 
the  said  election  than  the  said  D.W. 

Wherefore  your  petitioner  prays  that  it  may  please  your  Lordships  to 
declare  the  election  of  the  said  D.W.  to  be  null  and  void,  and  that  your 
petitioner  has  been  duly  elected  as  member  aforesaid  for  the  said 
Electoral  Division,  and  that  he  may  have  his  costs  for  this  petition, 
or  that  your  Lordships  may  make  such  further  or  other  orders  as  to  your 
Lordships  may  seem  jneet. 
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Answer  to  foregoing. 

The  RespofuUnt  filed  the  following  answer  to  the  petition  : — 

1.  The  respondent  admits  the  allegations  contained  in  the  first  four 
paragraphs  of  the  petition. 

2.  The  respondent  denies  the  allegations  contained  in  paragraphs  s 
and  6  of  the  petition,  {^d  in  the  several  schedules  annexed  thereto, 
including  the  schedule  of  further  particulars  filed  of  record  on  ist  May, 

1894. 

3.  As  to  section  (^)  of  paragraph  5  erf*  the  petition,  the  respondent 

says  that  if  the  Returning  Officer  should  be  held  by  this  Honourable 
Court  to  have  acted  irregularly  in  striking  off  any  votes  once  recorded, 
then  the  said  Officer  acted  irregularly  in  striking  off  as  many  votes  for 
the  respondent  as  for  the  petitioner,  and  of  nine  votes  as  struck  off  and 
which  had  been  recorded  fpr  the  respondent,  those  set  forth  in  the 
schedule  marked  (I)  and  hereto  annexed  should  be  restored. 

4.  In  respect  of  so  much  of  the  petitioner's  prayer  as  claims  a- 
declaration  that  he  has  been  duly  elected  as  member  for  the  Electoral 
Division  of  Stellenbosch,  the  respondent  craves  leave,  if  need  be,  under 
Section  43  of  Act  9  of  1883  to  lead  evidence  showing  that  the  alleged 
election  of  the  petitioner  was  undue;  as  will  more  fully  hereinafter  appear. 

5.  The  petitioner  W.A.K.,  by  himself  or  by  other  persons  on  his 
behalf,  gave  or  agreed  to  give,  or  offered  or  promised  to  procure,  or 
endeavoured  to  prociure,  money  or  valuable  consideration  to  or  for  certain 
voters,  or  to  or  for  certain  persons  on  behalf  of  certain  voters,  in  order 
to  induce  such  voters  to  vote  or  refrain  from  voting  at  the  said  election, 
and  did  as  far  as  certain  of  the  said  voters  are  concerned  corruptly  give 
or  procure  such  money  or  valuable  consideration  on  account  of  such 
voters  having  voted  or  refrained  from  voting  at  such  election. 

The  respondent  annexes  hereunto  a  schedule,  marked  II.,  giving 
particulars  of  certain  of  the  acts  of  bribery  herein  referred,  the  respondent 
craving  leave,  in  case  further  acts  of  bribery  should  be  discovered,  to 
bring  them  also,  under  the  aforesaid  section,  to  the  notice  of  this  Honour- 
able Court 

6.  The  petitioner  corruptly  by  himself  or  by  other  persons  on  his 
behalf  gave  or  provided,  or  caused  to  be  given  or  provided,  or  was  acces- 
sory to  the  giving  and  providing,  certain  drink  to  or  for  certain  persons,* 
for  the  purpose  of  corruptly  influencing  such  persons  to  give  or  refrain 
from  .giving  their  votes  at  such  election,  or  on  account  of  such  persons 
having  voted  or  refrained  from  voting  or  being  about  to  vote  or  refrain 
from  voting  at  such  election. 

The  respondent  craves  leave  to  refer  to  the  particulars  numbered  2 

'^  and  3  of  the  schedule  marked  II.  hereunto  annexed,  and  further  to  the 

particulars  set  forth  in  the  schedule  marked-  III.,  and  also  hereunto 

annexed,  all  which  particulars  he  craves  leave  to  supplement  by  further 

facts  and  evidence  at  the  trial  of  this  petition. 

,    K  7.  The  petitioner  by  his  agents  L.K.  his  son,  and  one  J.N.,  wrongfiilly, 

.    V  unlawfully  and  corruptly  induced  one  D.J.,  being  a  youth  of  eighteen  years 
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of  age,  6n  the  polling  day  to  personate  his  deceased  fathefi  also  named 
D.J.  (in  his  lifetime  registered  as  a  voter  No.  237)  and  to  proceed  to  vote 
at  the  polUhg  station  at  the  Court-house  in  Stellenbosch,  where  the  said 
D.J.  did  record  a  vote  for  the  petitioner. 

8.  The  respondent  further  says  that  some  persons  not  at  present 
certainly  known  did  on  the  polling  day  and  at  Stellenbosch  wrongfully 
and  unlawfully  record  a  vote  under  the  No.  303*in  the  name  of  P.L.,  the 
fact  being  that  no  such  person  as  P.L.,  other  than  P.C.L.,  also  registered 
as  No.  78  under  the  name  of  P.C,  was  entitled  to  vote,  and  that  the  said 
P.C.L.,  alias  P.C,  voted  under  the  No.  78  in  favour  of  the  respondent 
and  H  .  •  .  . 

9.  The  respondent  further  says  that  upon  a  scrutiny  of  the  votes  by 
this  Honourable  Court  there  wiU  be  found  a  clear  majority  in  his  favour. 

Wherefore  the  respondent  prays  that  the  petition  may  be  dismissed 
with  costs. 


Petition  to  set  aside  an  Election  for  want  of  a  Candidates  Qualification. 

In  the  Supreme  Court,  &c. 

To  the  Judges  of  the  Honourable  the  Supreme-Court  of  the  Colony  of 
the  Cape  pf  Good  Hope. 

The  petition  of  J.W.  of ...  . 
Sheweth : — 

1.  That  your  petitioner  resides  at  W  ....  .  and  is  there  registered  as 
voter  No.  for  Parliamentary  elections,  and  had  a  right  as  such  voter 
to  vote  at  a  certain  election  recently  held  in  compliance  with  the  require- 
ments of  the  law,  and  in  accordance  with  the  lawiful  proclamation  in  that 
behalf  of  His  Excellency  the  Governor,  to  supply  a  vacancy  in .  the 
representation  of  the  North  Western  Electoral  Province  in  thq- Legisla- 
tive Council  of  the  C^pe  of  Good  Hope  caused  by  the  death  of  the  late 
Honourable  H  .  .  .  . 

2.  Ope  J.L.  was  nominated  as  a  candidate  at  the  said  election  to  fill 
the  §aid  vacancy,  and  on  the  13th  day  of  ....  the  said  L.  was  by. 
proclamation  No.  *  of  19  declared  by  His  Excellency  the  Governor 
to  be  duly  elected  a  member  of  the  Legislative  Council  of  the  Cape  of 
Go€>({  Hope  for  the  aforesaid  Electoral  Province,  of  which  Council  the 
said  L.  claims  to  be  qualified  and  entitled  to  be  a  member. 

3.  By  Section '33  of  the  Constitution  Ordinance  it  is  provided,  (W^ 
aliay  thgit  no  person  shall  be  qualified  to  be  elected  a  member  of 'the  said 
Council  t«^ho  shall  not,  while  being  the  .owner  of  immovable  property 
within  this  Colony  of  the  value  of  two  thousand  pounds  or  upwards,  but 
unless  mortgaged  to  the  extent  contemplated  in  the  said  section,  be  at  the 
same  time  possessed  of  property,  movable  and  inunovable,  within  this 
Colony  to  .the  value  oC  not  less  than  four  thousand  pounds  of  sterling 
money  oyer  and  above  his  just  debts,  to  which  Section  and  Section  64  of 
the  said  Ordinance  your  petitioner  desires  to  refer  your  Honourable 
Court. 

4.  The  said  L.  is  possessed  of  certain  immovable  property  within 

3  L 
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this  Colony  of  the  value  of  ;£3,ooo,  but  the  said  property  U  mortgaged  far 
the  sum  of  ;£3,5oo,  and  he  does  not  possess  property  movable  and 
immovable  within  this  Colony  to  the  value  of  ;C4,ooo  sterling  over  and 
above  his  just  debts. 

5.  By  reason  of  the  premises  the  said  L.  is  not  qualified  to  be  elected 
as  a  member  of  the  aforesaid  Legislative  CounciL 

6.  Your  petitioner  is  entitled  by  virtue  of  the  provisions  of  Act  No.  9 
of  1883,  more  especially  Section  3  thereof,  to  present  this  petition  to  your 
Honourable  Court  complaining  of  the  want  of  qualification  of  the  said  L. 
to  be  elected. 

Wherefore  your  petitioner  prays  that  your  Honourable  Court  may 
declare  the  election  of  the  said  J.L.  to  be  null  and  void  by  reason  of  the 
want  of  qualification,  and  may  decree  that  the  said  election  shall  be  set 
aside  accordingly,  or  may  grant  such  other  proper  relief  in  the  premises 
as  to  your  Honourable  Court  may  seem  meet^  together  with  the  costs  of 
this  petition. 
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Accounts   of  Tnistoes  and 


account  and  plan  of  distribntion 
mentioned  m  126th  section  of 
Ordinance  first  account  and  plan 
of  distribution,  6C4 

definition  of  thu  expression  and 

example  thereof,  654,  655 

whaterer    insolvent    acquires 

after  confirmation  of  first  plan 
and  account  belongs  to  him,  654, 

655 
account  being  confirmed  trustee  must 

give  notice  that  dividends  payable, 

account  must  be  advertised  in  Gautte 

for  inspection,  652 
account  must  be   approved   of  by 

Master  before  it  can  be  confirmea, 

659 
— -—  objections  to  account,  how  to  be 

dealt  with,  659 
account  of  trustee  to  lie  for  inspection 

before  confirmation,  652 
—  where  account  is  to  lie^  and 

period,  652 
accounts  cannot  be  confirmed  until 

third  meeting  of  creditors,  except 

in  estates  under  ;f  75... 655 
anjr  one  of  co-trustees  refusing  to 

join  in  act  of  administration  of 

estate  may  be  compelled  to  do  so 

by  remaining  trustees,  661  \ 
an^  person  interested  may  lodge  ob* 

jections  to  account,  653 
*—  objections  should  be  set  forth  in 

writinjg,  653 
"-^  objecting  party  should  proceed 

with  objection  by  application  to 

Court,  653 
— —  Court  may  decide  objections  on 

motion  but  may  also  older  action, 

653,  654 
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assets;  where  not  sufficient  to  pay 
expenses  of  administration  trustee 
can  dium  pr9  rata  contribution 
from  creditors,  661 

—  this  pro  rata  claim  must  be  by 
summons,  661 

circumstances  under  which  Court  can 

allow  trustee  to  rectify  account, 

656 
commission   of  provisional   trustee, 

659 
confirmation  of  account  has  efiect  of 

final  sentence  of  Court,  660 
confirmation    of    trustee's   plan   of 

account  not  res  judicata^  656 
Court  in  its  discretion  can  r^use  to 

re-open  account  once  confirmed* 

660 
Court  refiised   to   confirm   account 

because  document  not  stamped. 

656 
Court,  when  has  right  to  set  aside 

confirmation  on  grounds  of  fw/fiAtf/!^ 

in  integrum^  660 
Court's  discretion  to  extend  time  for 

filing  account,  652,  653 

—  request  for  delay  must  be  reason- 
able and  grounds  satisfactory,  6^3 

Court's  discretion  to  refuse  refaabihta- 
tion  until  all  accounts  confirmed^ 

65s 
Court's  order,  if  owing  to,  account 

materially  varies  it  must  be  adver- 
tised arah,  654 

creditor,  when  liable  to  contribute/fv 
rata  expenses,  656 

creditor  who  lodges  objection  not 
proceeding  with  it,  trustee  may 
move  Court,  654 

creditors  cannot  vote  trustee  any  re- 
muneration more  than  allowed  by 
law,  656, 657 

3  L  2 
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-^  but  may  vote  special  travelliiig 
expenses  if  neoessaiy  in  interest  of 
estate,  656,  657 

creditors  having  sanctioned  extra  dis- 
bursements of  trustee,  Court  will 
not  interfere,  657 

dividends  not  drawn  within  six  months 
must  be  paid  into  guardian's  fund, 
660 

if  trustee  fails  to  do  this,  liable 

to  penalty,  660 

"  final  account,"  definition  of  term, 

•    655 

insolvent  as  well  as  Master  and  any 

creditor  can  move  Court  to  compel 

trustee  to  file  account,  653 
insolvent  can  oppose  decree  for  civil 

imprisonment    by    objecting     to 

legality  of  claim  proved  on  estate, 

661 
insolvent,  example  where  declared 

entitled    to    estate    because   first 

account  and  plan  of  distribution 

had  been  confirmed,  though  there 

were  other  accounts,  655 
liquidation  account  when  confirmed 

is  res  judicata^  661 
Master   may  sue   both  for   unpaid 

dividend  and  for  fine,  660 
Master   reporting   no   objection   to 

account.  Court  confirms  account, 

659 
misappropriation  of  assets  by  one  of 

trustees  does  not  fi«e  others  firom 

personal  liability,  661 
notice   of  motion,  instead  of,   anj 

creditor  may  issue  writ  for  divi- 
dends, 660 
no   trustee   can   delay   beyond   six 

months    filing    account    without 

leave  of  Court,  652 
objections  which  can  be   made  to 

proof  of  debt  can  also  be  made  to 

account,  654 
preferable  to  object  to  debt 

rather  than  wait  for  account,  654 
— —  objections  to   proof  must  be 

made  within  reasonable  time,  654 
second  or  subsequent  surrender  can- 
not be  entertained  till  final  account 

of  insolvent's  former   estate   has 

been  confirmed,  655 
trustee  bound  to  pay  out  immediately 

account  confirmed,  660 
•-^  if  trustee  fails  to  pay  out  may  be 
.  compdled.by  notice  of  motion, 

660 
trustee  can  claim  travelling  expenses, 

under    what    circumstances    and 

when,  656 
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trustee  cannot  be  sued  until  accoonts 
confirmed,  656 

trustee  cannot  claim  more  than  com- 
mission, 656 

trustee  can  pay  dividends  only  after 
confirmation,  659 

his   responsibility  if  he   pays 

without  confirmation,  659 

but  preferent  charges  which  can- 
not be  disputed,  trustee  can  pay 
without  confirmation,  659,  660 

■  all  claims  against  estate  whidi 
need  not  be  proved  trustee  can  also 
pay  without  confirmation,  659, 660 

trustee  failing  to  file  account  by  time 
Court  fix^  liable  for  contempt, 

653 

trustee  fiuUng  to  get  account  con- 
firmed any  one  interested  may 
compel  him  to  do  so,  65  j 

trustee  forfeits  his  commission,  when, 

653 
trustee  may  file  as  many  accounts  as 

occasion  reauires,  654 
should  file  accounts  as  often  as 

he  has  sufficient  funds  in  hand  for 

distribution,  6^ 
*—  should  liquidate  estate  as  soon 

as  reasonably  can,  654 
— —  should  petition  Court  for  ex- 
tension of  time  if  required,  654 
trustee  may  resign  after  confirmation 

of  accounts,  061 
trustee  must  within  six  months  file 

an  account  with  Master,  652 
trustee  need  not  wait  for  six  months 

to  file  account  but  should  file  it  as. 

soon  as  he  can,  653 
trustee  should  advertise  accounts  for 

inspection,  659 
— advertisement  should  state  where 

accounts  can  be  seen,  659 
trustee   should    obtain    receipts  for 

dividends,  660 
trustee,  what  charges  cannot  make 

against  estate,  657 
trustee,  what  kind  of  debts  can  take 

notice  of  and  rank  without   re- 
quiring proof  of  debt,  657-659^ 
trustee,  what  should  do  if  he  wishes 

to   be    reimbursed   his   dUsburse- 

ments,  657 
trustee,  when  to  pay  costs  tU  bonis 

propfiis^  653 
trustee's  accounts  may  be  confirmed 

subject  to  condition,  656 
trustee's  commission,  658 
unconfirmed  liquidation  account  not 

final  though  fram^l  in  terms  of 

order  of  Court,  656 
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•  vouchers  for  all  payments  should  be 
filed  with  account,  659 

notice  of  motion  calling  on  trustee 

to  file  account,  661 

affidavit  in  support,  662 

notice  by  trustee  to  objecting  creditor 

why    objection    should    not    be 

expungea,  666 
notice  to  creditors  that  account  will 

lie  for  inspection,  663 
notice  on  trustee  to  compel  him  to 

pay  out  dividends  awarded,  666 

affidavit  in  support,  667 

notice  to  trustee  to  have  his  accounts 

and  plan  of  distribution  amended, 

664 

•>—  affidavit  in  support,  665 
notice  to  trustees  to  nave  liquidation 
distribution   accounts    confirmed, 

663 

affidavit  in  support,  664 

petition  by  trustee  for  extension  of 

time  to  file  account,  662 

Action* 

"absolution    from    the     instance/' 

meaning  of  term,  11 
— ^-  when  defendant  can  object  to 

this  decree,  11 
actions  are  extinguished,  when,  12 
actions  must  be   instituted,   within 

what  time,  12 
actions   pass  to  and  against  heirs, 

when,  12 

exceptions,  12 

Bc^oiara  judicata^  11 

agents  must  sue  in  name  of  principal, 

6 
cessionary  of  fire  policy  only  pledged 

to  him  can  sue,  8 
co-debtors,  when  liable  for   whole 

debt  though  some  may  be  out  of 

Colony,  9 
co-plaintiff  or   co-defendant,   when 

party  may  intervene  as,  10 
corporation  must  sue  in  corporate 

name,  8 
costs,  applicant  to  give  security  for,  8 
costs,  party  entitled  to,  3 

definition  of ,  i 

demand  before  suing,  3 

Divisional  Council  or  Municipality, 

no  action  against  for  damages  un- 
less previous  notice  has  been  given, 

—  when  leave  in  such  a  case  may 
be  given  by  Superior  Court,  7 

Dutch  Reformed  Church  Committee 
cannot  sue,  but  names  of  members 
should  be  giyen,  3 
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executor  cannot  sue  to  upset  will,  5 
executor  nominated  may  be  sued,  5 
general  bond  does  not  become  pre- 
scribed, when,  12 
Governor  or  any  Judge,  no  action 

against  without  leave  of  Supreme 

Court,  7 
guardian  bringing  or  defending  action 

without  leave  of  Court  liable  for 

costs,  6 
guardian  wanting  to  sue  ward,  curator 

ad  litem  must  be  appointed,  8 
insolvent  father  suing  or  defending 

in  name  of  minor  child  without 

sanction  of  Court  liable  to  give 

security  for  costs,  6 
Imperial  Officer  cannot  be  sued  in 

official  capacity  without  leave  of 

His  Majesty,  6 
he  may  sue  without  such  leave, 

7 
judgment  of  absolution  no  res  ptdi- 

eatOy  II,  12 
jurisdiction,  to  found,  2 
Justice  of  the  Peace,  no  action  against 

unless  one  month's  notice  given,  7 
landed  property,  arrest  of,  2 
madmen  sue  or  defend  in  the  name 

of  curators,  3 
married  women  :  when  in  the  name 

of  husbands  and  when  not,  4 
-»—  rule  in  Holland,  4 
husband  declines  to  assist  his 

wife,  4 
minor   cannot    be    represented    in 

criminal  cases,  3 
minors  sue  or  defend  in  the  name  of 

guardians,  3 
n^tiorum  gestor^  when  can  be  sued 

in  action,  9 
non  numerate  pecuHta  action,  12 
Officer  of  Customs,  no  action  against 

unless  one  month's  notice  given,  7 
Officer  of  Customs  must  bring  action 

within  three  months,  7 
parties  to  sue,  I 
parties  suing  or  being  sued  must  have 

ligitima  persona  standi  in  judieio^ 

*—  persons  who  have  not  legitima 

persona  standi  in  judido^  3,  4 
partnership  debts,  when  business  is 

still  in  existence,  10 
person  can  sue  criminally  as  well  as 

civilly,  when,  10 
person  whose  goods  have  been  seized 

by  the  Castoms  to  give  security  for 

costs,  7,  8 
plaintiff  or  defendant,  when  must 

give  security  for  costs,  10,  11 
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plaintiff  failing  to  call  action  pays 

costs,  II 
plaintiff  must  proceed  with  action, 

within  what  time  after  issue  of 

summons,  ii 

—  defendant's  remedy  if  he  does 
not,  II 

prescription  of  actions,  12 
prescription  of  actions  in  one  country 

and  m  another,  2 
prescriptions  are  interrupted,  12-13 
pro  Dm  actions,  11 
public  companies  must  sue  in  terms 

of  trust  deed,  and  where  deed 

makes  no  provision  every  member 

of  Company  must  be  sued,  8 
rMaUana  action,  12 
representative  capacity,  persons  suing 

or  defending  in,  must  nave  capacity 

clearly  defined,  5-6 
right  of  action  may  be  ceded,  2 
Sheriff  or  deputy,  no  action  against 

unless  brought  within  six  months, 

7 
spouses  could  formerly  not  sue  for 

fulfilment  of  deed  of  separation, 

now  they  can,  f 

suitor  dying  pendmg  action  represen* 

tative's  name  must  be  placed  on 

record,  8,  9 

—  former  and  modem  practice,  9 
suitor's  estate  sequestrated  peniUng 

action  trustee  must  take  it  up,  9 

—  former  and  present  practice,  9 
will,  person  interested  in,  can  sue  to 

upset  it,  5 

fonn  of  petition  of  wife  to  sue 
without   assistance    of    husband, 

affi£ivit  of  verification,  13 

petition  of  wife  to  sue  without 
assistance  of  husband  who  cannot 
be  communicated  with,  14 

—  n^ticrum  gestor  for  leave  to 
defend  an  action,  15 

*— ->  executor  to  place  name  on 
record,  16 

—  trustee,  16 

—  to  Court  for  leave  to  intervene 
in  action  as  co-plainti£^  18 

'—^  and  as  co-defendant,  19 
notice  of  motion  that   petition  of 
executor  or  trustee  wul  be  pre- 
sented to  Court,  16 

—  to  executor  who  has  neglected 
or  refused  to  have  his  name  placed 
on  record,  17 

—  affidavit  in  support  foregoing 
notice,  17 
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notice  by  party  to  suit  calling  vpoB 

anothor  to  intervene,  18 
— -  to  the  oppoBte  side  by  psxty 

who  wishes  to  intervene,  19 


Affldsfitii 
affidavit  and  declaration,  differenoe 

between,  301 
affidavit  must  be  filed  with  the  Regis- 
trar of  Court  day  before  hearii^gp 

363 
*' affidavit  of  verification,"  "***"*«*c 

of  term,  3^5 
affidavits  sMmd  be  divided  into  pasm- 

graphs,    contain    no   opinion   or 

argument,  but  state  bare  &cts,  355 
*—  before  whom  to  be  sworn,  35A 

—  all  aimexures  should  be  idoAi* 
fied,357 

—  how   to    identify 
thereto,  3SS-3S7 

—  should   not   unnecessarily 
forth  matter  of  hearsay  or  matters 
irrelevant,  356 

—  on  paper  written  bookwise  with 
proper  margin,  356 

■  all  alterations  properiy  authen- 
ticated, 356 

—  should  contain  Hbt  jurats  356 
— ^-  should   not   be    unneceSirilj 

multiplied,  357 
— ^—  should  not  contain  opinion,  355 
if  sworn  to  by  different  parties 

on  different   days   several  jurats 

should  appear,  357 
affidavits  to  be  sent  abroad  anthen- 

ticated  by  Colonial  Secretary.  364 
— —  requirements  herein  also  of  other 

countries,  364 
•«— -  should  be  intituled  in  the  name 

of  Court  where  case  is  heard,  364 

—  though  intituled  in  other  Courts 
and  in  other  countries  may  be 
sworn  to  here,  364 

ditto  to  be  sent  abroad  must  contain 
certificate  from  Colonial  Secretary 
that  party  before  whom  sworn  has 
ri^ht  to  administer  oath,  364, 365 

apphcant  should  fuUj  set  forth  sdl 
the  facts  in  — ,  303 

—  defendant  should  also  fully  set 
forth  all  his  facts,  363 

—  applicant  has  right  of  reply, 
^—  no  further  affidavit  can  oe  fil< 

without  special  leave  of  Court,  363 
copies  of  Vftn  — •  must  be  served 

on  other  side  at   same  time  as 

notice,  363 
if  not  served  Court  may  refuse 

to  accept  it,  363 
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Court  can  order  petson  to  make— ^, 

Courts  could  formerly  not  dispense 

with  necessity  of  oath,  but  may 

now,  359,  360 
definition  of  ^— ,  3J4 
er ery  person  bound   to  attend   on 

subpoena,  361 
false  statement  in  — ,  how  punished, 

354,  355 
formerly drawn  in  third  person, 

now  m  first,  3SS 
form  of  jurat  where  two  or  more 
■  swear  to  it,  357 
informal  — — -  not  as  rule  received  by 

Court,  365 

exceptions,  365 

no  person  compeUed  to  make  — 

without  order  of  Court,  361 
oath,  binding  effect  of,  360 
oath  of  atheists,  360 
ofiicer  before  whom  affidavit  sworn 

n^  not  know  contents,  357 

when  he  may  make  himself 

acquainted  with  it,  357,  358 

old  practice  as  to ,  363 

how  now  moctified,  363 

party  to  suit  bound  to  make on 

"  Discovery  Orders,"  361 
person  competent  to  give  evidence 

can  swear  to  affidavit,  358 
form  of  oath,  358 

—  each  person  can  take  oath 
according  to  his  custom,  358 

examples  thereof  in  different 

countries,  358,  359 

—  person  may  dso  declare  or  affirm 
to  affidavit,  359 

privilege     to    "declare"    or 

"affirm"  instead  of  "swearing" 
derived  from  England,  360 

person  making in  representative 

capacity  should  state  that  capacity, 

36X 

before  whom sworn,  361 

person  who  made can  be  cross- 

exaanned  upon  it,  363 

when  once  filed  of  record  can 

be  made  use  of  by  opposite  party 
tiiough  par^who  filed  may  decline 
to  use  it,  362 

person  showing  irreverence  in  taking 
oath,  oath  can  be  refused  ;  so  also 
may  Commissioner  not  administer 
oath  on  — -,  360^  361 

preparing  ,  usual  necessary  ex- 
penses in,  costs  between  party  and 
party,  any  beyond  that  costs 
Detween  attorney  and  client,  364 

— —  examples  thereon,  364 
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provisional  case,  when  defendant  in 
no  right  of  reply  to  plaintiff's  — , 

363 
replying must  confine  to  matters 

strictly  in  reply,  363 
— — -  and  must  be  med  within  reason- 
able tune,  363,  364 
swearing  to  what  one  believes,  35  C 
when  persons  must  make  — —  but 
cannot  make  declaration,  361,  362 

punishment  hereon,  362 

—  though  intended  to  be  used  only 
on  motions.  Court  can  also  order 
to  be  used  in  certain  trial  cases, 
362 


action  can  be  brought  by  any  woman, 
whether  virgin  or  widow,  who  has 
been  delivered  of  child,  421 

-——may  be  brought  also  by  married 
woman,  421 

action  for  affiliation  abolished  in 
Holland,  425 

action  -for  affiliation  may  include 
breach  of  promise,  seduction,  lying- 
in  expenses,  and  maintenance,  425 

when  action  becomes  pre- 
scribed, 425 

actions  for  affiliation  and  for  seduc- 
tion, difference  between,  425,  426 

affiliation,  in  action  for  oath  of  man 
preferred  to  woman  in  case  of 
contradictory  evidence,  422 

where  man  admits  the  carnal 

connection  but  denies  date,  then 
oath  of  woman  preferred,  423 

definition  of ,  421 

child  said  to  be  bom  legitimate, 
period  within  which,  423 

Court  must  be  satisfied  as  to  pro- 
bability that  woman  has  become 
pregnant  by  man  she  alleges  is 
father  of  child,  423 

lying-in  expenses ;  action  can  be 
brought  though  child  bom  dead, 
421 

"lying-in  expenses,"  what  are  in- 
cluded in  the  term,  421 

maintenance  of  child,  how  long  to 
continue,  422 

various  periods  fixed  by  Court 

according  to  circumstances,  422 

amount  of  maintenance  differs 

according  to  circumstances,  422 

social  position  of  woman,  422 

pecuniary  means  of  man  to  be 

proved  if  possible,  422 

presumption  that  woman  can  point 
out  father  of  child,  424,  425 
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— -—  in  q>ite  of  these  preaiimptioiis 
Court  must  be  satisfied  from  inde- 
pendent eridcnce  as  to  fact  that 
the  man  woman  fixes  upon  is  father 
of  child,  424,  425 

proof,  what  is  reaulred  by  the  Court 
in  case  marriea  woman  takes  such 
action,  421 

this  action  is  for  maintenance 

of  child,  but  in  no  way  support  of 
mother,  421 

prostitutes  may  maintain  this  action, 
424 

— —  precaution  to  be  observed  by 
Court  in  such  cases,  424, 42J 

woman  in  djing  state  swearing  to 
paternity  ot  the  child,  her  oath  not 
Delieved  in  preference  to  man's, 
422,  423 

therdbre  for  woman  to  maintain 

action  her  evidence  must  be  sup- 
ported aliunde^  422,  423 

form  of  afiiliation  summons,  426 

Appeals, 
aifidavits  in  appeals  were  formerly 
allowed    to    show    rejection    by 
Magistrate  of  materia!  evidence, 

547 

——  but  now  notice  of  motion  must 
be  served  on  Magistrate  and  oppo- 
site party,  547 

'<  African  Order  in  Council,  1889," 
provisions  of  the,  543 

any  one  of  the  parties  to  a  suit  may 
appeal  thoueh  odiers  decline,  541 

appeal  allowed  where  no  entry  was 
made  by  Judge  in  Court  below, 

550 

or  where  no  question  had  been 

reserved,  550 

—  in  such  cases  Appeal  Court  gave 
no  formal  judgment  but  reported 
to  Governor,  who  acted  thereon, 

550 
Appeal  Court  as  rule  will  not  in 
criminal  cases  consider  questions 
not  reserved  by  lower  Court,  550 

exceptions  where  Crown  did 

not  object,  550 

Appeal  Court  cannot  only  confirm 
or  vary  sentence  of  Court  below, 
but  also  remit  case  for  judgment, 

551 
Appeal  Court  cannot  set  aside  con- 
viction merely  on  ground  of  some 
irr^ularity  or  admission  or  re- 
jection of  evidence  where  defendant 
not  prejudiced,  549 


APFKiOI.  • 

— —  example  of  such  case,  549,  550 
— —  nor  can  conviction  be  set  aside 
on  ground  of  improper  commit- 
ment, 550 

—  what  Appeal  Court  has  held  to 
be  an  irr^uiarity,  550 

Appeal  Court  wiU  rdfuse  to  deal 
with  question  when  dedsion  can 
have  no  practical  result  upon  sen- 
tence, 550 

appeal  firom  Magistrate's  Court  may 
be  for  costs  only,  but  not  from  a 
Circuit  Court,  ^7 

— —  Court's  discretion  in  such 
matters,  547 

appeal  in  criminal  cases,  no  security 
given  on,  ^545 

appeal  to  Circuit  Court  must  be  by 
next  Circuit  Court,  544 

--^-  appeal  to  higher  Court  must  be 
within  fortj-one  days,  544 

appeal  to  Pnvy  Council  can  only  be 
from  Supreme  Court,  542 

appeal,  where  no  time  toed  must  be 
within  reasonable  time,  541 

appeals  can  be  had  in  all  crimiBal 
cases  firom  Magistrates'  Courts,  544 

—  from  Magistrate's  Court  may  be 
to  any  higher  Court,  544 

appeals  can  only  be  from  final  judg- 
ment,  not  interlocutory  order,  540 

—  from  Circuit  Court  can  only  be 
to  the  Supreme  Court,  541,  542 

— — -  from  a  Magistrate's  Court  may 
be  to  any  higho:  Court,  542 

appeals  from  Magistrate's  Court  in 
Transkei  and  Griqualand  East 
Territories  to  be  made  to  either 
£.  D.  Court  or  Supreme  Court, 

547 

—  except  where  appeal  is  between 

natives  alone,  then  it  may  be  to 
Chief  Magistrate,  547 

appeals  from  the  £.D.  Court  or 
High  Court  of  Griqualand  West : 
unanimous  decision  can  only  be 
reversed  if  Supreme  Court  Judges 
unanimously  asree  to  it,  540 

appeals  in  early  days,  539 

—  to  whom,  539 

appeals  to  Supreme  Court  from  Con- 
sular Courts,  543 

appellant  failing  to  prosecute  within 
reasonable  time  may  be  barred  by 
respondent,  546 

^—^  but  should  not  object  only  at 
dav  of  hearing  of  appeal,  546 

appellant  to  api^  witnin  reasonable 
time,  546 

'— -  instunces  of  reasonable  time,  546 
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Attorney-General  most  have  notice  of 

aDpeal,S45 
civil  cases :  every  stutor  can  appeal 

to  higher  Court  or  even  to  Privy 

Council,  545 

—  gronnds  of  appeal  need  not  be 
notified,  541 

in  criminal  cases  must  be  noti- 
fied, 541 

Consular  Courts,  provision  as  to,  543 

costs  follow  residt  in  appeal,  541 

— —  exceptions,  S41 

costs  not  allowed  to  prosecutor  in 
criminal  appeal,  545 

Court  appealed  to  must  decide  what 
is  reasonable,  5^1 

Court  may  extend  time  for  appeal, 

544 
Court  to  which  appeal  is  made  has 

power  to  alter  or  reverse  Magis- 
trate's decision  or  remit  case  for 
further  evidence,  548 

— —  Magistrate  must  give  written 
reasons  for  his  judgment,  548 

■  Appeal  Court   not  Iwund  to 

accept  Magistrate's  decision  upon 
facts,  548 

Court  will  not  reverse  decision  of 
Magistrate  on  ground  not  raised 
in  Court  below,  547 

criminal  cases:  though  no  appeal 
from  higher  Courts,  point  of  law 
mav  be  reserved  b^  piteiding 
Judge  to  be  argued  m  Supreme 
Court,  549 

—  how  tins  is  to  be  done  at  trial, 

549 

—  Judge  makes  entry  of  points, 

549 
«—  entry  must  be  clear  and  specific, 

549 
cross  appeal,  as  to,  541 

decree  for  civil  imprisonment  may 
be  granted  upon  a  return  of  nuila 
bona  pending  appeal,  547,  548 

execution  as  rule  stayed  on  appeal^ 
but  rests  with  the  Court,  542 

execution  for  judgment  of  Privy 
Council  may  be  executed  out  of 
Supreme  Court,  but  Magistrate's 
judgment  in  appeal  may  be  either 
out  of  hifher  Court  or  out  of 
Magistrate^  Court,  542 

Judge  may  nuro  motu  reserve  for 
Appeal  Court  any  question  of  law 
that  may  arise  before  him  though 
no  application  be  made  to  him  by 
prisoner  or  counsel,  550 

leave  to  appeal  not  required  from 
Magistrate,  546 
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— ^^  the  noting  of  appeal  and  deposit 
of/ 1  17X.  6d,  sumdent,  546 

J  if  appellant  abandons  appeal 

^thin  14  dajs  deposit  returned  to 
him,  otherwise  forfeited,  546 

murderers  condemned  to  be  hanged, 
discharged,  548 

no  appeal  allowed  in  case  where 
party  is  in  default,  541 

no  appeal  from  criminal  case  in  Con- 
sular Court,  543 

no  ri^t  of  appeal  formerly  in 
criminal  cases,  548 

-— ^  how  this  anomaly  was  some- 
times eot  over,  548 

— —  hi^ier  Court  could  not  quash 
proceedings  but  could  report  to 
Governor,  who  generally  acted 
thereon,  548,  549 

«—  instances  where  this  was  still 
done  till  recently,  549 

no  security  for  costs  required  in 
criminal  appeal,  550 

—  when  sentence  is  suspended. 
Judge  may  order  defendant  to  give 
bail  for  his  appearance,  550,  551 

—-Judge  may  also  order  sentence 
to  be  carried  out,  551 

—  except  in  case  of  death  or  of 
flogging,  551 

notice  in  writing  to  Magistrate  of 
appeal  to  be  given  within  four 
days,  544 

—  verbal  notice  insufficient,  544 
notice  to  state  to  what  Court  appeal 

is  and  in  what  time,  544 
object  of  appeal,  539 

—  at  present  day  rarely  on  facts 
but  only  on  law,  539 

— — '  divided  under  several  heads, 

539 
pending  appeal  it  is  in  discretion  of 

Court  appealed  from  whether  judg- 
ment shall  be  carried  out  or  not, 

540,541 
pending    appeal    Superior    Court, 

Magistrate  may  order  his  judg- 
ment to  be  earned  out  or  not,  547 

<^—  in  such  case  Magistrate  may  also 
order  party  to  give  security,  547 

Periodical  Cfourt,  appeal  from,  must 
be  within  ten  days,  545 

—  exception,  545 

person  wno  has  only  been  repri- 
manded but  not  sentenced  cannot 
appeal,  545 
— ^  his  remedy  in  such  cases,  545 
points  of  law  reserved  in  criminal 
cases  can  only  be  to  the  Appeal 
Court,  551 
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—  except  in  appeal  under  Diamond 
Trade  Act,  J5 1 

prisoner  pleading  guilty  in  ignorance 
of  law,  conYiction  may  be  quashed, 

551 
and  though  sentence  has  already 

been  served  Court  may  still  hear 

appeal,  551 

—  no  appeal  from  certificate  of 
Judge  that  Magistrate's  sentence 
was  according  to  law,  551,  552 

private  prosecutors  should  have  notice 

of  appeal,  545 
prosecutors  in  criminal  cases  no  right 

of  appeal,  541 
except  from  Magistrates'  Courts, 

541,  542 
special  Justice  of  the  Peace  has  no 
civil  but  only  criminal  jurisdiction, 

542 
— —  his  jurisdiction  only  within  his 
local  limits,  542 

records  before  him  must  be  for- 


warded to  different  High  Courts 
within  his  district,  542 

higher  Courts  may  review  his 

Judgments,  543 

smtor  wishing  to  withdraw  appeal, 
must  do  so  unconditionally  to  the 
Magistrate,  546 

Supreme  Court  final  Court  of  Appeal 
m  Colony  of  all  inferior  Courts, 
540 

Supreme  Court  not  agreeing  to  re- 
versal or  alteration  of  unanimous 
judgment  of  two  Law  Courts 
named,  then  decision  of  lower 
Courts  must  be  confirmed,  540 

time  for  appeal  lapsing,  Court  maj 
order  application  for  review  if 
there  is  ground  for  review,  545, 

546 
what   appeals  should  be  noted  by 
next  Court  day,  545 

rnles  of  appeal  in  d^il  cases. 
Appeal  Court  as  rule  will  not  reverse 

decision  of  lower  Court  on  question 

of  fact  only,  553 

'  the  finding  must  be  based  on 
question  of  fact,  not  on  impressions 

only,  553.  554 

examples  hereof,  554 

Appeal  Court  formerly  might  remit 

to  lower  Court    case  for  further. 

hearing,  554 
not  so  now  except  Magistrate's 

Court  cases,  554 
Appeal  Court,  when   can  dispense 

with  security,  553 
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appeal  firom  Circuit  Court  to  Appeal 
Court,  instead  of,  appeal  may  in 
Eastern  District  be  had  by  rantnal 
consent  to  the  two  High  Provincial 
Courts,  552 

-— —  otherwise  appeals  firom  Circuit 
Court  must  go  to  Appeal  Court, 

55* 
appeal  from  Judge  in  chambers,  when 

to  be  had,  553 

appeal  from  Ma^trate's  Court  may 

?[>  to   the   Circuit   Court  or    to 
rovindal  Courts,  552 

within  what  time  appeal  should 

be  noted  to  an  Appeal  Court,  552 
to  whom  that  notice  to  be  given, 

552 
appeal  must  be  to  the  next  sitting  of 

Appeal  Court,  552 

exception,  552 

appeal  not  prosecuted  within  time, 
order  will  oe  cancelled,  558 

appeal,  though  not  withm  time,  Conrt 
may  allow,  557 

appeal,  when  leave  is  obtained,  ap- 
pellant must  prosecute  it  within 
three  months,  557 

appeal,  within  what  time  must  be  set 
down  for  hearing  in  England,  560 

appeals  from  Colonies  can  be  had 
only  to  the  Privy  Council,  555 

appeals,  in  allowing,  question  of  inte- 
rest may  be  included,  but  not  costs, 

556,  557 

appeals  in  the  United  Kingdom  may 
be  carried  to  House  of  I^rds,  555 

appeals  to  Privy  Council,  555 

appellant,  when  though  successful 
may  still  be  liable  for  costs,  554 

—  examples,  554 

cases  in  which  appeal  from  Circuit 
Court  security  approved  of  by 
Magistrate  of  the  district,  553 

Court  appealed  from  may  order 
part  of  judgment  to  be  carried 
into  execution,  559 

Court  may  extend  time  within  which 
to  appeal,  552 

Courts  of  law  can  overrule  their  pre- 
vious decisions,  though  it  is  not  so 
with  House  of  Lords,  555 

examples  as  to  decisions  as  to  whether 
or  not  there  is  right  of  appeal,  556 

execution  of  judgment  may  be  stayed 
upon  app«a,  553 

if  execution  is  su^)ended  ap- 
pellant must  give  secunty,  553 
if  judgment   is  executed    re- 


spondent must  ^vc  security,  553 
—  when  secunty  to  be  approved 
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of  by  Registrar  of  Circuit  Court, 

553 
execution  on  Privy  Council  judgment 

to  be  taken  out  of  Supreme  Court, 

S61 

future  riglits,  where  iuTolved  appeal 
allowed,  though  amount  in  dispute 
very  small,  556, 557 

House  of  Lords'  decision  can  be 
altered  only  by  Act  of  Parliament, 


ifoi 


tnformdpauperist  person  suing,  can- 
not appeal  with  same  pn^^e, 

553 
Judge  not  compelled  to  give  reasons 

for  his  decision  in  lower  Court, 

554 
— -—  but  bound  to  do  so  Tdien  appeal 

goes  to  Privy  Council,  555 
Ju^;e  sitting  on  appeal  from  his  own 

judgment,  nodnng  to  prevent,  555 
judgment  on  finding  of  jury,  in  case 

of,  appeal  rosy  be  had  to  Privy 

Council  on  point   of  law  ;only, 

559 
no  appeal  can  be  had  from  finding  of 

jury  in  civil  case,  559 

—  but  in  case  of  misdirection  of 
Judge  fresh  trial  may  be  had,  559 

no  appeal  for  costs  only,  554 

no   appeal   in   interlocutory  order, 

555 
no  appeal  to  Ftivy  Council  as  a  rule 

in  criminal  case,  ^59 

—  exceptions,  when  allowed  and 
under  what  circumstances,  559, 560 

pending  appeal  to  Privy  Council,  no 
vrrit  of^  execution  can  be  issued 
without  leave  of  Supreme  Court, 

558 
security  in  such  cases,  558,  559 

— -—  this  right  applies  also  to  the 

Rhodesian  Courts,  559 
Privy  Council  can  entertain  appeal 

even  where   lower  Court  cannot 

or  will  not  grant  it,  558 
Privy  Council   may   entertain   any 

appeal,  however  small  amount  in 

dispute,  555-558 
Privy  Coundi  may  remit  to  lower 

Court  case  for  further  evidence  or 

information,  561 

—  may  also  order  Court  to  decide 
on  such  additional  evidence,  56Z 

Privy  Council  never  give  formal 
jud^ent,  but  only  report  to  His 
Majesty,  560 

*^  His  Majesty  in  Council  then 
gives  formal  order,  560 

Pnvy  Council:  person  objecting  to 
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competency  of  appeal  should  do  so 
before  appeal  is  heard,  558 
Privy  Council,  to  appeal  to,  the  matter 
at  issue  should  be  of  the  value  of 

£S<XH  555 
Privy  Council,  to  obtain  leave  from, 

to  appeal,  application  must  be  by 

petition,  561 
prerogative  right  of  Crown  to  make 

any  order  m  appeal  cases,  560, 

561 
proceedings  for  appeal  being  once 

completed  in  lower  Court  cannot 

be  discharged  by  that  Court,  but 

application   should   be   made   to 

Privy  Council,  558 
provisions  relating  to  appeal  to  be 

liberally  construed,  557 
recognisance  to  be  entered  into  on 

appeal,  557,  55^. 
secunty  bond  must  be  in  usual  form, 

558 
security  to  prosecute  appeal,  when 

given,  transcript    record   sent  to 

Privy  Council,  560 
record  may  be  printe^l  either 

here  or  in  England,  560 
Supreme  Court  now  also  Colonial 

Court  of  Appeal,  555 
time  within  wnich  party  must  give 

notice  of  appaal  to  Privy  Council, 

557 

leave  to  be  applied  for  on  peti- 
tion, 557 

writ,  where  has  been  issued  without 
leave  of  Court,  set  aside  with  costs, 

559 

notice  setting  down  appeal,  561 
notice  to  Attorney-General  of  appeal 

in  criminal  case,  566 
notice  to  discharge  appeal  not  pro* 

secuted  vrithin   reasonable   time, 

561 
■  affidavit  in  support,  562 
notice  to  discharge  order  for  leave  to 

appeal  on  appellant's   failure  to 

prosecute  appeal,  563 

affidavit  in  support,  563 

nodce  to  issue  execution  notwith- 
standing appeal  to  Privy  Council, 

564 

affidavit  in  support,  564 

petition  for  leave  to  appod  to  Privy 

Council,  562 
to  Privy  Council  where  Supreme 

Court  has  refused  leave  to  appeal, 

562 
recognisance  on  leave  to  appeal  to 

Pnvy  Council,  565 
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Arrests* 
anesty  importance  and  purport  of»  128 
arrest  of  person,  129 
arrest  of  persons  of  two  kinds,  129 
action   pendins ;  arrest   cannot   be 
iBAde  ttnder  8th  Rale  of  Court  but 

byorderof  Jodge*  I37 
actor  sifuUttr  forum  rd^  exceptions 

to  rule,  153 
actual   touching  of   defendant   not 

necessary,  but  conduct  of  parties 

show  he  is  in  custody,  145 
affidavit  defective  in   an^  requisite 

essentials    all   proceedings   void, 

140 
affidavit  for  Circuit  Court  arrest  to 

be  same  as  Supreme  Court,  140 
affidavit  of  arrest,  requirements  of, 

1381  139 

—  must  be  direct  and   positive, 

138.  139 
^  defect  in,  iatal  to  arrest,  1391 

140 

affidavit  to  be  filed  with  local  Magis* 
trate  who  telegraphs  it  to  Supreme 
Court,  141 

plaintiff's    attorney's     duties 

ther^m,  141 

'*  anticipation,"  definition  of,  152 
— -  practice  thereon,  152,  153 
"  anticipation,"  for  what  causes  can 

be  made,  152,  153 
anticipation  of  Circuit  Court  pro- 

cesses,  I53 
"anticipation,"  person  cannot  move 

for  if  he  has  sunendered  estate 

since  issue  of  writ,  153 
nor  can  he  confess  judgment  in 

such  case,  153 

—  can  only  apply  for  discharge 
under  Insolvent  Ordinance,  15^ 

arrest  and  subsequent  proceedings 
discharged  if  not  certain  by  whom 
debt  due,  151 

arrest  must  be  personal,  144 

arrest  not  proceeded  with  within  year 
and  day  discharged,  149 

arrest  of  person,  what  amounts  to, 

145 
arrest  returnable   in   the    Supreme 

Court  can  be  issued  only  by  Regis- 
trar of  that  Court,  143 

arrests  for  debts  due  must  be  made 
under  8th  Rule  of  Court^  133 

——>  Judges  can  order  for  small  sum, 

130 
bail  bond,  essential  terms  of,  150 
caption  fee  and  other  necessary  costs 

m  arrest,  142 
ises  in  which  Couit  can  acquire 

jurisdiction  to  order  arrest,  132 


I  ARRESTS. 

Circuit   Court    writs    must    follow 

Supreme  Court   forms  except  as 

to  return  day,  143 
— -— ,  practice  as  to  same  as  Supreme 

Court,  143 
contracting  debt  in  country,  person 

can  be  arrested   there  before  he 

leaves,  132,  133 
Court  of  one  country  no  jurisdiction 

over  person  in   another  country, 

132 
creditor :  when  can  personally  arrest 

debtor  without  order,  144 
debts  not  due,  order  of  Judge  neces- 

saijr  for,  137 
decisions  old  law  of  arrest  modified, 

130 
defendant  detained  in  hotel,  146 
defendant  arrested  is  treated  in  gaol 

same  as  civil  debtors,  146 
— —  if  he  escapes  from  gaol  who  are 

liable,  147 
defendant  confessing  judgment   on 

liquid  or  illiquid  daim  to  be  dis- 
charged at  once,  149 
defendant  entitled  to  discharge  on 

judgment  given  against  him,  149, 

150 
defendant  escaping  after  arrest  with- 
out fault  of  Sheriff,  latter  not  liable, 

145 

defendant  escaping  from  arrest,  may 

be  rearrested  any  time  or  place 

without  further  order,  145 
defendant  failing  to  give  security  to 

answer  action  must  go  to  s^t 

X49 
»-—  in  such  case  Court  generally 

fixes  early  date  for  trial,  149 
defendant  may  oppose  writ  on  return 

day,  152 
defendant  not  confessing  judgment 

and  claim  illiquid,  case  must  go  to 

trial,  149 
defendant  offering  bail  on  arrest,  it  is 

for  Sheriff'  to  l^  satisfied,  Z47 
defendant  on  being  arrested  entitled 

to  copy  writ,  145 
defendant  paying  amount  of  writ  and 

costs,  immediately  discharged,  148 
also  upon  giving   satisfibctory 

security,  X48 
defendant    satisfying     Court     that 

absence  was  only  temporary  and 

bond  JUU^  he  caimot  be  arrested, 

130^  131 
detention  in  mol  of  defendant  in 

England  or  here,  150 
discharge  from  prison  at  discretion  of 

Court  or  Judge,  152 
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••-»-  he  is  imprisoned  onlj  until 
judgment  giTeD,  150 

—  after  £at  must  be  sued  for 
civil  imprisonment  if  judgment 
not  satisfied,  150 

discbarge  from  prison  does  not  free 
defendant  from  debt  or  from  fur- 
ther imprisonment,  150 

discharge  of  arrest,  biul  bond,  and 
other  processes,  152 

duty  of  officer  who  makes  arrest, 

145 

English  law:  for  plaintiff  to  decide 

as  to  security,  with  ns  for  Sheriff, 
148 
examples  where  arrest  illegal  and 
should  never  have  been  made, 
defendant  dischar^ni  and  entitled 
to  costs  and  to  action  for  damages, 

153 
ex  parte  application,  when  necessary 

in  arrest,  136 

gaoler  cannot  release  defendant 
without  order  of  Judge  or  consent 
of  parties,  146,  14^ 

gaoler,  daty  of,  aftd  liability  for  negli- 
gence, 145,  146 

goods  of  person  may  be  arrested  to 
found  jurisdiction,  132,  133 

Holland,  formerly  arrests  made  by 
order  of  Judge  in,  as  well  as  here. 


l^ 


Holland :  no  arrest  without  antho* 

rity  of  Court,  133,  134 
how  such  arrest  was  obtained, 

134 
-— ^  law  still  same  with  ns  except  as 

altered  nnder  8th  Rule  of  Court, 

134 

—  person  anticipating  arrest  may 

petition  for  "Antidotaal"  orderi 

134 
same  law  with  us,  though  have 

had  no  local  cases,  134 

—  reason  for  granting  such  order, 

134.  135 
justification  of  plaintiff  to  arrest,  131, 

132 

^^jurisdUtUmis  fundanda  causa " 
arrest,  132 

in  what  cases  this  form  of  arrest 

can  be  used,  132 

legal  consequences  of  arrest,  154 

liquid  document,  in  arrest  on,  pro- 
visional sentence  should  be  asked 
for,  142 

—-  in  such  cases  writ  returnable  on 
provisional  day,  142 

—  Circuit  Court  writ  on  first  sitting 
of  next  Cixcnit,  142 
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measure  of  damages  in  discretion  of 
Court,  154 

no  iuriadiction  assumed  in  absence 
of  jurisdiction  rathtu  domicilii^ 
ratione  rei  sitae^  or  roHone  eoH" 
tractus,  133 

order,  instead  of,  summons  may  be 
withdrawn  and  then  arrest  made 
nnder  8th  Rnle  of  Conrt,  137 

person  acting  in  representative 
capacity  can  also  arrest,  140 

person  arrested  not  entitled  to  re- 
lease because  of  surrender  of  estate, 
152 

person  arrested  suspectus  de  fugd  in 
England  cannot  be  taken  to  gaol 
at  once,  but  under  what  circum- 
stances he  might,  146 

•— —  with  us  could  be  imprisoned  at 
once,  146 

person  having  authority  to  act  for 
another  can  have  arrest  made,  128, 
129 

persons  having  the  standi  in  judicio 
may  cause  arrest  to  be  made,  128 

person  not  to  be  arrested  tod  long 
before  time  for  departure,  135 

—  reasonable  time  depends  upon 
circumstances,  135 

— -  reasonable  and  what  not,  ex- 
amples as  to  what  are,  135 

person  who  has  knowledge  of  debt 
can  swear  affidavit  of  arrest,  140 

plaintiff  can  begin  de  novo  if  arrest 
void  merely  on  ground  of  infor- 
mality, 153 

plaintiff  to  give  defendant  notice  of 
anest,  135,  136 

reasonable  belief  in  arrest,  what 
amounts  to,  129,  130 

return  day  of  writ,  when  defendant 
can  "  anticipate,"  152 

8th  Rule  of  Court,  when  arrest  can 
be  made  under,  136 

8th  Rule  of  Court  applies  only  to 
resident  defendants,  136 

—  other  arrests  order  of  Conrt 
necessary,  136 

8th  Rule  contemplates  arrest  only 
for  debt  or  daim  due,  137 

security  being  given  to  answer  action 
and  appearance  entered,  no  neces- 
sity for  writ  being  confirmed, 
148 

security  given  where  writ  has  to  be 
confirmed,  can  only  be  done  on 
return  day,  149 

severe  application  of  old  rule  of  arrest, 
instances  of,  and  how  modified, 
137,  I3« 
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Sheriff  cannot  command  bystanders 
to  assist  him  arrest  civU  cases,  145 

._  no  one  may  obstruct  Sheriff  in 
his  duties,  145 

— —  penalty  for  so  doing,  145 

Sherin  may  telegraph  writ  to  deputy 
for  arrest  of  person,  X44 

—  in  such  case  writ  must  be  sent 
to  deputy  as  soon  as  possible,  144 

authority  of  Judge  in  such  cases, 

144 
Sheriff's  duties  on  receiving  writ,  144 

duty  in  taking  bail,  147 

r— —  if  too  heavy  bail  claimed  Court 

can  reduce  it,  147 
-— —  if  insufficient  bail  Court  can 

increase  it,  X47 
Sheriff's  liability  personal,  Z44 
Supreme  Court  writ  returnable  in 

anjr  Court,  143 
sureties  to  bail  bond  must  be  domi- 
ciled in  Colony  and  must  be  to 

satisfaction  of  Sheriff,  147 
sureties    who   become   baU,    when 

liable  and  when  not,  150^  151 
"  suspaius  defugd  "  arrests,  129 

grounds  for  such  arrest,  129, 130 

taxed  costs  of  plaintiff  to  be  endorsed 

on  writ,  142 
telegraph,  formerly  no  arrest  by ;  may 

be  now,  140,  14X,  144 

how  this  to  be  obtained,  141 

wife  can  have  arrest  made  in  name 

of  husband,  129 
women  may  arrest  their  debtors,  129 
writ  and  subsequent  proceedings  set 

aside  because  of  defective  affidavit, 

151 
writ   containii^   clause   provisional 

sentence,   that  should   be  asked 

for,  149 
writ  discharged  when  issued  by  person 

not  attorney,  151 
wnt  good  though  not  containing  de- 

liBxnatory  words  which  must  bie  in 

affidavit,  15X 
writ  issued  out  of  any  of  the  lower 

Courts  can  only  be  made  return* 

able  in  those  Courts,  143 
writ  issued  out  of  £.  D.  Court  by 

order  of  Judge  returnable  Supreme 

Court  confirmed  because  that  Judge 

was  also  Judge  of  Supreme  Court, 

143 

—  otherwise  no  order  of  lower 

Court  can  be  made  retomable  in 
higher  Court,  143 
writ    must    be    confirmed    though 
security  given  and  no  appearance 
entered,  148 
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writ  of  arrest  stands  for  summoiis, 

writ  on  liqmd  daim^  not  contaming 
clause  for  provisional  sentence* 
defendant  may  yet  be  specially 
sued  for  prorisiomd  sentence,  149 

writs  issuea  out  of  lower  Courts  mnst 
be  signed  by  respective  Registrars, 

143 

writs  of  arrest  discharged,  examples 

when,  151 

—  Penons  who  can  be  arrotied. 
captains  of  ships  with  obligations  of 

ship,  157 

clergymen,  157 

Consuls,  157 

debtor  tiiough  debt  is  not  yet  due  if 
htissut/Setusde/ugd,  154 

duly  authorised  agent,  when  can  and 
cannot  be  arrested  for  anything 
done  in  name  of  principal,  155, 
156 

every  person  acting  in  representative 
capacity,  155 

every  surety,  156 

executor  to  account  for  administra- 
tion, 155 

foreigner  who  comes  to  country  to 
transact  business  with  you,  154 

husband  for  wife's  debts,  155 

insolvent  before  his  estate  is  liqui- 
dated, 156, 157 

Members  of  Parliament,  157 

minors  for  necessary  debts,  157 

notary  to  produce  protocol,  156 

person  accused  of  slander  or  libel  or 
any  injury,  155 

person  guilty-  of  contempt  of  Court, 
156 

person  not  privileged  from  arrest 
whilst  returning  from  lawful  cus- 
tody, 157 

person  who  has  undertaken  to  give 
or  to  do  something,  155 

plaintiff  or  defendant,  when  may 
arrest  each  other,  155 

students  in  Holland  formerly  could 
only  be  arrested  before  their  own 
forum,  not  now;  with  us  not  in 
force,  157 

v^oman  for  her  debts,  155 

—  Persons    who     cannot     be 


Ambassador  not  paying  debts  can  be 

recalled,  159 
— —  but  may  be  sued  in  own  Conrt 

for  debt,  159 
Ambassadors,   Plenipotentiaries,  or 

other  pubUc  Minister  of  foreign 
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Powers  or  States,  their  servants 

and  goods,  1 J9,  173 
clergyman  while  performing  Divine 

Service,  161 
debtor  at  place  where  he  had  been 

invited  by  creditor,  161 
debtor  of  your  debtor  unless  your 

debts  been  ceded,  16 1,  162 
debtor  whose  debts  do  not  amount  to 

£iS,  162,  175 
example  in  time  of  Queen  Anne  of 

arrest  of  Ambassador  of  Czar  of 

Moscow  and  Act  of  Fftrliament 

passed  thereon,  159 
father  who  goes  to  visit  dying  child 

or  while  attending  fimenu,  162 
foreign  persons,  158 
Governor  and  Judges,  161 
guardian   for   debts   contracted   by 

ward  without  his  consent,  162 
Marquis  of  Albeville  when  English 

Envoy  in  Holland   in    1688   re- 
nounced privilege  and  was  arrested, 

160 
this  not  now  allowed  by  Great 

Britain,  160 
Members  of  Convocation  in  England, 

160 
Members   of  Imperial    Parliament, 

158 

—  law  on  subject  in  England  and 
at  Cape,  158 

members  of  Royal  Family,  158 

Peers  and  Peeresses,  158 

persons  connected  with  case,  a  party's 

witnesses,  counsel  and   attorneys 

while  going  to  and  returning  from 

Court,  160 
person    who    successfully    sets    up 

defence  of  litis  pendentis^  162 
servants  of  King,  158,  159,  173 
soldiers   or   other   milita^  persons 

while  on  march  to  war,  x6o 
two  foreigners   belonging   to  same 

jurisdiction  cannot  arrest  each  other 

in  another  place,  x6x,  163 
victuallers  or  i>eople  providing  army 

with  necessaries,  j6o 
woman  for  debts  of  husband,  16 1 

—  Where  arrest  can  be  made  and 
where  not« 

cannot  be  made  in  public  school,  162 

in  church  dnrug  service,  162 

— —  in  churchyard  while  attending 

funeral,  163 
-^^  in  Court  of  Law,  162 
-— —  in  house   of  another   against 

other's  will,  163 
«—  in  one's  own  houfe^  163 


AJULEST8. 

—  in  ship  which  serves  as  dwelling, 
162 

nor  within  curtilages  of  house, 

i6^-x66 
defimtion  of  house  and  place  where 

arrest  can  and  cannot  be  made, 

163-X66 
whenever  person  is  suspecUu  defugd 

can  be  arrested  anywhere  for  debts 

due  to  Public  Treasury,  x66 

—  At   what  time   arrest   can  be 


made  and  when  not,  166,  167 

—  Arrest  of  person's  goods. 

absent  person  on  bond,  when  suing, 
practice  of  Court  to  attach  land 
first,  167,  168 
how  arrest  of  land  made,  168 
how  on  movable  property,  168 
object  of  this  kind  of  arrest,  167 
order  to  found  jurisdiction  on  land, 

168 
practice  of  Court  thereon,  167 
preliminary   proceedings    to    arrest 

land  and  movables,  169 
this  kind  of  arrest  either  in  satis- 
faction of  judgment  or  to  found 
jurisdiction,  167 
when  and  why  arrest  of  movables  is 
made,  168,  X69 

—  Goods  or  things  that  can  be 
arrested. 

arrest  of  person's  goods  not  free  him 

from  personal  arrest,  173 
bonds,  172 
cattle,  horse,  building  materials,  &&» 

172 
cattle   of    another  found    in  your 

e[rounds,  172 
debt  of  another,  172,  203 
fruit  of  another  person  lying  on  one's 

ground,  X75 
goods  found  m  house  or  on  farm  for 

satisfaction  of  rent,  173 
goods  given  by  debtor  in  pledge,  172 
goods  held  in  common,  172 
goods  of  deceased  person,  1 73 
goods  sold  but  not  delivered,  172 
landed  property  to  found  jurisdiction, 

172 
money — when  and  how  to  be  arrested, 

I7i>  «>3 
one's  own  goods  if  not  pledged,  173 
perishable  articles  must  be  sold  at 

once,  172 
person's  salary  or  pension,  173 
salaries  or  pensions  of  military  officers 

and  clergymen,  what  extent  are 

liable  to  anest^  173 
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ship  or  part,  170 

ship — ^wnen  arrest  of,  and  when  of 

captain,  170^  171 
subject  of  Kfolei  cammisstun  for  debt 

or  judgment,  173 

-—  Goods  or  tfaingi  that  cannot 
be  arrested. 

alimentation,  174 

arrest  and  civil  imprisonment,  diffe- 
rences between,  177,  17S 

arrest  of  movables  and  immovables, 
how  made,  175 

and  of  ship,  175 

R.M.  Courts  cannot  arrest  persons 
suspeeius  defugdf  175 

—  th^  may  for  dvU  imprisonment 
for  judgment  debts,  175 

-— ^  such  Courts  can  arrest  movables 
for  payment  of  rent  only,  175 

Circuit  Court  processes  of  arrest  to 
be  same  as  Supreme  Court,  175 

clergymen's  pensions,  175 

confirmation  of  writ  in  regard  to 
arrest  of  money  or  goods,  former 
and  present  practice,  176 

corpse,  174 

goods  and  persons — Sheriff  cannot 
release  without  order  of  Court  or 
consent  of  parties,  175 

goods  can  be  arrested  wherever 
person  may  be  arrested,  176 

•— —  not  necessarily  the  converse,  176 

— —  for  instance,  he  may  not  arrest 
debtor  of  your  debtor  but  may 
arrest  his  goods,  176 

— »  may  not  arrest  ambassador  or 
certain  goods,  but  may  arrest  coods 
not  requuredfor  ambassadoriu  pur- 
poses, 176 

—  may  not  arrest  Governor  or 
Judge  without  order  of  Court,  but 
may  arrest  goods  without  such 
order,  176 

—  may  not  arrest  insane  persons, 
but  may  goods,  176 

—  may  not  arrest  persons  under 
guardianship,  but  may  goods,  176 

■  may  not  arrest  representative 
of  another  person,  but  may  arrest 
goods  of  person,  177 

goods  of  l^ing  and  of  members  of 
Royal  Family,  173 

goods  of  wife  for  debts  of  husband, 

174 
military  weapons,  174 

necessary  food  for  men  and  pro- 
vender for  cattle,  174 

obligations  or  bonds  in  favour  of 
State,  174 


pension  of  widow  of  dergrman 
granted  by  State,  174 

person  whose  claim  does  not  amount 
to  £1^  may  buy  up  claims  of  others 
to  bnng  up  amount  to  arrestable 
sum  required,  175 

servants  of  the  King  and  foreign 
ambassadors,  173 

ships  of  war  or  any  tackle,  apparel, 
etc,  174 

student's  books  necessary  to  hk 
study,  174 

susptctus  defugA^  in  what  cases  arrests 
are  like  arrests  in  civil  imprison- 
ment, 177 

two  foreigners  of  same  jurisdiction, 

wa^es  of  sailors,  174 

wnt  of  arrest  must  be  confirmed  cm 

return  day  unless  bail  given  and 

appearance  entered,  176 

—  In  what  cases  persons  and 
Sfoods  are  released  from  arrest. 

death,  179 

giving  satisfactory  security,  179 

payment  of  debt,  179 

when  arrest  is  void  ab  initio^  179 

form  of  petition  for  Antidotal  order, 

179 
— -—  calling   upon   suitor   to   give 

security  to  answer  action,  185 

—  notice  to  be  served  with  fore- 
going petition,  186 

'—  for  peremptory  order  to  arrest 
defendant  to  give  security  in  action 
already  begun,  186 

»—  to  arrest  landed  property  and 
to  sue  by  edict,  183 

—  to  arrest  money,  180 

— —  to  arrest  party  to  give  security 
for  unsatisfied  judgment,  187 

to  arrest  pennon,  181 

-—^  to  arrest  ship  to  found  jurisdic- 
tion, 182 

—  to  prevent  transfer  being  passed 
pending  action,  184 

affidavit  of  arrest  under  8th  Rule,  191 

affidavit  on  which  to  found  arrest  on 
open  account  under  8th  Rule  of 
Court,  190 

affidavit  on  which  to  found  arrest 
under  8th  Rule  of  Court,  x88 

affidavit  to  arrest  captain  of  ship 
under  8th  Rule,  193 

affidavit  to  arrest  for  slander  under 
8th  Rule,  192 

affidavit  to  arrest  person  in  repre- 
sentative capacity,  194 

bail  bond,  197 
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Circuit  Court  arrest,  195 

notice  to  defendant  hereon,  195 

discbarge  from  arrest  by  reason  of 

insolvency,  195 
'dissolution  of  arrest  by  antic'pation, 

196 
another  form  by  anticipation, 

196 
writ  of  arrest  for  libel,  192 
—  of  arrest  for  slander,  193 

of  arrest  on  open  account,  191 

of  arrest  on  overchie  promissory 

note  and  for  provisional  sentence, 

189 

of  arrest  to  give  security,  188 

to  arrest  captain  of  ship,  194 

to  attach  ship,  i88 


Articled  Clerks  and  Admissioii  of 
Attorneys. 

admission    by    Supreme    Court    of 

females  as  sworn  translators,  72 1 
admission  of  attorneys  in  ^D.  Court 

and  High   Court   of  Griqualand 

West,  726 
affidavit  of  attestation  of  articles,  714 
age  below  which  articles  not  to  be 

entered  into,  718,  719 
party  should  be  of  suitable  age, 

719 
any  one  of  public  can  move  Court 

to  have  attorney's  name  struck  off 

Roll,  727 
articles,  in  what  case  required  to  be 

notary,  715 
no  pKRrticttlar  form  of  articles, 

71S 

usual  form  of  articles,  728-730 

period  of  service   in   United 

Kingdom,  715 

certain  exceptions  there,  715 

articles  may  not  be  post  or  ante- 
dated, 714 

articles  not  required  to  be  convey- 
ancer, 715 

articles  of  clerk,  from  when  count, 

714 
articles  to  serve  as  attorney  cannot 

include  also  to  serve  as  notary,  715 
attestation  of  supplementary  artides, 

.       718 

attorney,  examples  when  may  have 
as  partner  person  not  an  attorney, 
727 

attorney  hairing  been  criminally  con- 
victed his  name  is  as  matter  of 
course  struck  off  Roll,  728 

** attorney"  or  "solicitor,"  meaning 
of  term  under  old  English  law, 

723 


ARTICLED  CLKRKS. 

attorney  prohibited  from  giving  out 
as  an  attorney  person  who  is  not 
so,  727 

attorneys  officers  of  the  Court,  727, 

743 
attorneys   of  Supreme   Court   also 

attorneys  of  every  other  Court  in 

Colony,  727 
barrister  or  attorney  must  instruct, 

Judge  need  not,  712 
candidates  who  are  exempted  from 

passing  our    local    examinations, 

725 
cession  of  articles,  718 
clause  in  articles  that  clerk  shall  not 

practise  in  opposition  to  principal, 

722 
when  clause  not  binding  and 

when  it  is,  722 
clerk  during  service  of  articles  not  to 

be  engaged  in- other  work,  719 
clerk  must  serve  articles  at  place  con- 
templated, 722 
clerk  to  be  articled  to  member  of 

firm,  not  to  firm  itselfj  722 
Colonial  attorneys  can  now  practise 

in  United  Kingdom,  726 
conducting  case  in  Ma^trate's  Court 

no  ground    for  vitiating  articles, 

719 
"continuous   service,"   meaning  of 

term,  715-717 

examples   of  what  was    held 

sufficient  "continuous"  or  "con- 
secutive" service,  715-716 

copy  articles  to  be  filed  with  the 
Registrar  of  Supreme  Court,  714 

also  with  Law  Society,  714 

Court,  grounds  for  which  can  refuse 
applicant's  petition  for  enrolment, 

725 
Court  or  Judge  may  strike  attorney 

off  Roll  though  no  proceedings  be 

against  him,  727,  728 

Court's  discretion  in  awarding 
punishment  when  striking  off 
Roll,  728 

Court's  jurisdiction  over  attorney, 
72^ 

death  of  principal,  in  case  of,  articles 
interrupted  though  there  may  be 
partner,  717 

fresh  articles  must  be  entered 

into  with  another  attorney  for  re- 
maining period,  717,  718. 

examples  in  case  of  death,  718 

difference  between  law  agents  in 
Supreme  Court  of  Scotland  and 
law  agents  in  Sheriffs  Court  of 
Scotland,  723,  724 
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-"~-  we  can  admit  only  law  agents 

of  Supreme  Court  of  Scotland,  724 
• but  attorneys  of  Sheriflf  *s  Court 

of  Scotland  may  be  admitted  in 

Circuit  Court,  724 
difference  between  serving  Judge  and 

serving  advocate,  712 
England  :  since  Judicature  Act  of 

1873  term  ''solicitor  "  only  used, 

term  "  attorney  "  lapsed,  723 
with  us  we  can  use  any  term — 

attorney,  solicitor  or  proctor,  723 

term   "attorney"    still    more 

generally  used  with  us,  723 

English  Statute  as  to  articled  clerks 
in  United  Kingdom,  719 

provisions  of  that  Statute  de- 
claratory of  what  the  law  was, 
719 

—  principles  of  English  law  on 
this  subject  in  force  in  this  Colony, 
719,  720 

certain  exception  by  English  law 


to  rest  with  discretion  of  Court, 
720 

in  what  cases  we  follow  English 


law,  720 
examinations  of  articled  clerks,  713, 

714 
examiners  for  practical  examination, 

714 
examples  of  service  to  Judge,  712 

examples  of  what  would  amount  to 
being  engaged  in  other  business  and 
what  not,  720 

examples  where  Court  either  can- 
celled articles  or  refused  admission 
because  puties  were  engaged  in 
other  busmess,  719 

females  may  be  articled,  720,  721 

first  Charter  of  Justice  in  1828 : 
second  Charter,  1833,  7 10 

Charters  give  Supreme  Court 

powers  to  frame  rules,  710 

foreign  attorneys :  only  those  who 
have  been  admitted  in  United 
Kingdom  can  be  admitted  to  prac- 
tise with  us,  723 

—  we  cannot  admit  attorneys  of 
other  British  Colonies,  723 

fresh  stamp  need  not  be  paid  on  re- 
newed articles,  718 

grounds  for  striking  attorney's  name 
off  Roll,  727 

— —  notice  thereof  to  be  given  to 
Law  Society,  727 

when  LjEiw  Society  may  take 


preliminary  proceeding,  727 
Holland,  formerly  no  articled  clerks 
in,  710 


ARTICLED  CLERKS. 

admission  was  by  examtnadon 

only,  710,  722 
we  in  Colony  are  guided  through- 
out b^  law  of  England,  710 
instructions  to  be  given  to  articled 

clerk,  711,  7x2 
interruption  of  service,  Court  must 

be  satisfied  where,  716 
in  certain  cases  clerk  must  serve 

period  interrupted,  716,  717 
Judges   have   to    be   satisfied  with 

clerk's  legal  knowledge,  722 
notice  in  GatetU  formerly  required  of 

notice  of  application,  725 
-^  now  notice  to  be  given  to  Law 

Society,  726 
obligation,  duties  and  liabilities  of 

derk  of  attorney  same  in  England 

as  in  Holland,  722 
law  of  Holland  hereon  much 

older  than  law  of  England,  722. 
part    service   in    United    Kingdom 

counted  here   in   service  for  the 

remaining  period,  712 

examples  thereof,  712,  713 

payment  of  premium  no  necessary 

part  of  articles,  721 
period  of  service  of  articles,  713 
period  within  which  articles  must  be 

filed,  714 
person  must  be  of  the  age  of  ma- 
jority before  he  can  be  admitted, 

726 
persons  in   England  who  advertise 

themselves  as  attorneys  punished  ; 

with  us  no  rule,  727 
— with  us  it  is  in  discretion  of  Court 

to  punish  for  contempt,  727 
person  struck  off  Roll  who  has  not 

dul^  served  his  articles,  728 
practical  examination,  714 
premium,  if  to  be  paid  it  must  appear 

in  articles,  721 
premium  paid  cannot  be  returned, 

721 

exceptions,  721 

President  of  Law  Society,  duty  of,  to 

bring    misconduct    to    notice    of 

Court,  727 
provision  by  our  Parliament  to  admit 

attorneys  of  neighbouring  Colonies, 

726 
provision  of  Charter  as  to  enrolment 

of  attorneys,  711 
public  office,  what  is  meant  by,,  in 

Roman-Dutch  law,  721 
reasonable  absence  of  principal  from 

office  no  interruption,  but  if  prin- 
cipal has  a  partner  service  is  pre- 

sumed  to  be  to  firm,  717 
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requirements  from  Colonial  articled 
clerks  before  they  can  be  enrolled 
as  attomejfs,  724,  725 

requirements  necessary  for  foreign 
attorneys  to  be  admitted  with  us, 

724 
salary,  if  to  be  paid  it  should  appear, 

721 
service  cannot  as  rule  be  partly  in 

and  partly  out  of  Colony,  711 

exception,  712 

service  cannot  be  with  attorney  who 

is  himself  derk  to  another  attorney, 

717 
service  must  be  with  one  who  is  not 

in  position  of  clerk,  717 
service  of  articles  in  this  Colony,  711 
service  of  articles  to  advocate,  711 
service  of  articles  to  Judge,  711 

period    of  service  to   Judge, 

712 

service  to  Attorney-General,  712 
striking   attorney's   name  off  Roll, 

grounds  for  must  be  set  forth  in 

notice  of  motion,  728 

Court   must  be  satisfied  that 

pjounds  complained  of  come  with- 
in term  "professional misconduct," 
72S 

Supreme  Court  introduced  rule  for 

articling  clerks,  710 
rule  copied  from  English  rule, 

710 
surety  liable  to  obligations  of  articles, 

722 
term  'Maw  agent"  is  used  in  Scot- 
land in  preference  to  English  term 

••solicitor,"  723 
University  examinations,  713,  714 
whole   contract    between    principal 

and  derk  should  appear  in  articles, 

721 

form  of  artides  of  derkship,  728- 

730 
affidavit,  &c.,  730 
petition  of  Colonial  articled  clerks 

to  be  examined  and  enrolled  as 

attorneys,  730 
petition  of  foreign  solicitor   to   be 

admitted  and  enrolled  here,  731 
affidavit  of  identity,  731 
affidavit  or  certificate  from  Secretary 

of  Foreign  Law  Society,  732 

Civil  Imprisonment 
adduHOf  nexum^  and  manus  injtcHoy 

the  terms,  228 
amounts  for  which  person  can   be 

detained  in  gaol,  233 


CIVIL  IMPRISONMENT. 

appeal  from  judgment   no   bar   to 

decree  of ,  245 

appeal  from  Magistrate's  Court  not 

necessarily  stay  — ,  240 
arrests  for and  for  suspectus  de 

fugd^  similarity  of,  250 
arrests :  none  for  —  on  Sundays, 

250 
cessio  benorum,  doctrine  of,  234 
practice  formerly  in  r^ard  to 

this  doctrine,  234,  235 

now  abolished  in  this  Colony, 


235 

nvil  i] 


dvil  imprisonment  not  abolished,  but 
in  discretion  of  Court,  who  will  not 
order  imprisonment  so  long  as 
defendant  makes  reasonable  perio- 
dical payments,  237,  238 

Magistrate's  similar  powers,  238, 

239 

civil  imprisonment  on  debt  and  im- 
prisonment of  insolvent  under 
Insolvent  Orders  for  defidency  in 
estate,  difference  between,  248, 
249 

contempt  of  Court,  proceedings  for, 
more  expeditious  than  in  onler  to 
do  an  •*  act "  or  *•  fiact,"  242 

costs  for paid  by  debtor,  251 

when  exceptions  thereto  apply 

in  Magistrates^  Courts,  251,  252 

debtor  discharged  from  ^ol  if  sur- 
renders estate,  popular  impression, 
236 

debtor  formerly  handed  to  creditor 
who  detained  him  until  debt  paid, 
230 

law    of    Holland,     old    and 

modem,  thereon,  230 

'  later  and  with  us  debtor  detained 
in  public  gaol,  230,  231 

debtor  must  satisfy  Court  as  to  means 
or  not,  238,  239 

debtor  surrendering  can  only  be  dis- 
charged by  order  of  Court,  236, 

237 
debtor  to  remain  in  gaol  until  debt 

paid,  231 
—  old  and  modem  law  thereon, 

231,  232 
private     prisons     among    the 

Romans  and  among  the  Dutch, 

229,  230 
debtor's    condition    ameliorated   in 

England  as  well  as  here,  232 
decree   for   may  be   granted 

against  insolvent  for  deficiency  in 

estate,  247 
when  decree  should  be  applied 

for,  247 
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—  discretion  of  Coart  in  such 
matters,  247,  248 

— —  various  lands  of  orders  granted 
by  Court  in  such  matters  according 
to  drcumstances,  248 

decree   of  ,  no   appeal   £rom, 

except  from    Magistrate's  Court, 
249,250 

decree  of  —  not  become  superan- 
nuated, 245 

defendant  against  whom  judgment  of 
lower  Court  is  given  if  removes 
into  another  district  judgment  of 
hic;her  Court  obtained  to  enforce 
judement  of  lower  Court,  246 

defendant,  how  to  proceed  if  he 
wishes  to  prevent  or  to  be  free 
from  — ,  241 

defendant  wishing  to  oi>pose  

must  satisfy  Court  of  inability  to 
pay,  243 

defendant's  right  of  set-off,  244 

definition  of  avil  imprisonment,  226 

documents  necessary  to  be  served 
with  summons  for ,  244 

Dutch  jurists,  dissension  of,  that  body 
of  defendant  can  be  cut  up,  as 
mentioned  in  Twelve  Tables,  229 

Dutch  view,  difference  from,  229 

early  rule  as  to  — ,  226 

history  law  of  — ^,  at  present  day 
240 

how  divided,  226 

imprisonment  for  contempt  of  Court, 
241 

—  for  not  doing  an  "act"  or 
"fact"  ordered  by  Court,  241, 
242 

imprisonment  of  women,  246,  347 

of  everyone  not  exempted  from 

arrest,  250 

insolvent  may  oppose  decree  of  — , 
249 

judgment  against  two  separate  defen- 
(Smts  in  separate  actions,  defen- 
dants must  be  sued  separately,  244 

judgment  debtor  for  — ^—  to  be 
lodged  in  gaol  at  once,  250 

difference   between   that   and 

suspeetus  de  fugA  arrest  in  Eng- 
land, 250,  251 

judgment  final  though  sumnions  for 
provisional,  245 

life  and  death,  master's  power  of  in 
former  davs  in  Rome,  229 

limitation  of  imprisonment  in  Magis- 
trate's Court,  but  not  in  higher 
Courts,  233 

Magistrate's  decree  of  — — •  camot 
be  enforced  in  another  district,  but 
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decree  of  higher  Court  should  be 
obtained  to  ^orce  judgment,  246 

Mosaic,  Dutch  and  English  legisla- 
tion on  subject,  instances  of,  226, 
227 

partner  of  firm  dying  before  decree 
for  — —  carried  out,  name  of  de- 
ceased partner's  representative 
should  be  on  record,  245 

periodical  payments  orderol  by  Court 
may  be  increased  upon  further 
order,  248 

person  in  representative  capacity, 
when  may  in  private  capacity  pro- 
ceed for ^  245,  246 

person  must  be  summoned  why  he 
should  not  be  civilly  imprisoned, 

243 
person  who  refuses  to  give  evidence 

may  be  imprisoned  until  he  does, 
249 

pleadings — ^none  filed  in ^  249 

Roman  law  thereon,  doctrine  of,  227 

Sheriff  cannot  command  bystanders 
to  assist  in  civil  arrest,  but  may  in 
criminal  cases,  250 

Sheriffs  return  of  nulla  bona  suffi- 
cient to  justify  plaintiff  to  sue 
defendant  for ,  243 

summons  must  be  returnable  on  pro- 
visional day  and  requires  no  affida- 
vit to  be  filed,  243 

— —  what  such  summons  should 
allege,  243,  244 

what   should   be   proved   on 

return  day  of  summons,  244 

surety  who  has  paid  debt  can  sue 
defendant  for  — ,  246 

Twelve  Tables  thereon,  law  of,  228 

unsuccessful    application    for   

plaintiff  to  pay  costs  before  be- 
ginning de  novo,  244 

writ,  examples  of  extending  opera- 
tions of,  238-241 

writ  for may  be  returnable  any 

day  in  or  out  of  term,  246 

-j-^  maintenance,  etc,  in  gaoL 

civil  debtors  to  obser\*e  prison  regu- 
lations, 260 

civil  imprisonment  in  higher  C(Airts 
and  in  Magistrates'  Courts,  differ- 
ences between  orders  for,  263 

civil  imprisonment  much  in  common 
with  arrest,  262, 263 

creditor  making  hb  will  to  keep 
debtor  in  gaol  for  ever,  instance 
of,  259 

debtor  bound  by  prison  regulations, 
but  cannot  be  made  to  work,  261 
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debtor  cannot  be   confined  in  nn* 

healthy  place,  261 

debtors  to  sleep  apart  in  gaol,  260 

— ^  and  use  their  own  clothing,  260 
debtor  escaping  from  gaol  throueh 

negligence  of  gaoler,  latter  liab&, 

26a 

—  otherwise  State  liable,  262 
defendant  can  be  detained  in  prison 

till  debt  paid,  under  higher  Court 
judgment,  233 

—  out  not  under  a  Magistrate's 
Court  judgment,  240 

defendant  cannot  be  discharged  from 
gaol  without  order  of  Court  or 
consent  of  plaintiff,  254,  25^ 

defendant  discharged  from  pnson  by 
plaintiff  failing  to  pay  maintenance 
allowance  under  Magistrate's  Court 
Act,  258 

no  discharge  from  higher  Court 

judgment  without  order  of  Court, 
258 

defendant  released  from  gaol  under 
Magistrate's  Court  judgment  be* 
cause  maintenance  not  paid,  re- 
leased for  ever,  but  not  discharged 
from  debt,  258,  259 

—  this  not  apply  to  fiulure  to  pay 
instalments,  259 

friends  visiting  debtor  in  prison,  262 

gaoler  allowing  prisoner  charged  with 
crime  to  escape  to  suffer  punish- 
ment accused  would  have  had  to 
undergo,  262 

gaoler  may  sue  plaintiff  for  mainten- 
ance of  defendant,  255,  256 

illness  of  debtor  no  ground  for  dis- 
charge from  nol,  &i 

maintenance,  differences  of  allow- 
ances between  Magistrates'  Courts 
and  higher  Courts,  2^3-259 

maintenance  in  gaol  paid  in  advance, 

253»  254 
maintenance  while  in  gaol,  253 

object  of  imprisonment  only  to  secure 
debtor,  201 

plaintiff  bound  to  provide  defendant 
with  food;  bedding  must  be  pro- 
vided by  State,  260 

■  medical  expenses  by  defendant 
or  by  Sute,  200 

plaintiff  maintain  defendant  in  gaol, 

252,253 
prastaUofaeti  and  contempt  of  Court, 

similarity  in  proceedings  in,  ^3 

pnson  allowance,  maxmuim  of,  to 

defendant  under  Magistrate's  Court 

Acts  defined,  but  not  under  higher 

Courts,  253-258 
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safe  custody  of  debtor,  State  respon- 
sible for,  261 

Sheriff  not  responsible  for  rescue  ojtt 
of  his  custody,  262    > 

State   not   liable  for   maintenance, 

253.254 

fonn  of  smnmoiis  for  civil  imprison- 
ment on  unsatisfied  judgment,  263 

for  provisional  sentence  in  Supreme 
Court  on  Magistrate's  judgment 
and  for  civil  imprisonment,  265 

under  Insolvent  Ordinance  for  de- 
ficiency in  estate,  264 

—  affidavit  in  support,  265 
writ  for  dvil  imprisonment,  266 

• 

Conunisnoos  "  de  bene  cne." 

applicant  must  state  what  witnesses 
are  required  to  swear  to  in  certain 
cases,  381,  382 

Colonial  Court  bound  hy  decisions  of 
Privy  Council  as  to  interpretation 
of  Imperial  Acts,  386 

Colonial  higher  Courts  power  to 
issue  commissions,  not  Magis- 
trate's Courts,  388 

commission  granted  in  foreign  country 
where  there  is  no  diplomatic  agent 
of  His  Majesty,  how  to  act,  387, 

388 

how  to  enforce,   from  foreign 

country  in  this  Colony,  385-387 

— -^  from  foreign  countries  must  be 
accompanied  with  certificate  of 
Magistrate  or  other  diplomatic 
aeent  of  His  Majesty  at  that  place, 

commission  conditionally,  377 
commission,  how  to  be  applied  for, 

380,381 

—  as  rule  not  granted  till  pleadings 

closed,  382 
— »—  exceptions,  383 
commission     may    be    general  .or 

specific,  389 
commission,  when  should  be  applied 

for  by  petition,  382 
commissioner  cannot  punish  witness 

for  contempt  except  in  insolvency, 

388 
commissioner,   duty   of   if    witness 

refuses  to  take   oath  or  to  sign 

statement,  380 
commissioner   may  also   adminifter 

the  oath,  389 
commissioner   may   give   notice  to 

parties  when  to  appear  before  him, 

and  can  also  fix  place  where  to 

appear,  389 
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commissioner  must  confine  himself 
to  rules  of  evidence,  389 

— —  objections  to  be  noted  by  him 
whether  he  decides  on  them  or 
not,  389 

commissioner  need  not  take  the 
evidence  in  writing  himself,  but 
may  get  another  to  do  it,  389 

commissioner  on  completion  of  evi- 
dence to  forward  it  to  the  Court 
from  which  commission  is  issued, 

390    . 

comnussioners,  rules  r^;ulating  ap« 
pointment  of,  389 

commissions  from  abroad  to  examine 
witnesses  in  this  country,  385 

-•— -  such  commissions  can  also  be 
granted  in  criminal  cases  pending 
foreign  tribunal,  385,  386 

■  such  criminal  matter  must  not 
be  of  political  character,  385,  386- 

cost  of  commission  in  discretion  of 
Court,  389 

Court  may  dispense  with  names  and 
addresses  of  witnesses  in  certain 
cases,  381,  382 

Court's  power  to  grant  commission 
though  not  necessarily  in  urgent 
cases,  378,  380 

definition  of ,  377 

deposition  of  witnesses  if  taken  in 
foreign  language  should  be  trans- 
lated into  language  in  use  by  Court 
issuing ,  380 

discretion  of  Court  in  granting  or 
refusing,  378,  379 

discretion  of  Court  in  granting  — 
to  be  sent  abroad,  379 

Dutch  practice  enqiustevaleiudinttire^ 
definition  of,  377 

English  practice,  the  term  derived 
from,  377 

foreign  commissions ;  subpoenas  issued 
only  out  of  Supreme  Court,  388 

instead  of  taking  evidence  gene- 
rally, Court  may  order  interroga- 
tories to  be  answered  by  witnesses, 
388 

■  this  practice  though  in  use  in 
England  rarely  resorted  to  by  as, 
388 

insolvency  cases ;  names  and  ad- 
dresses of  witnesses  must  be  given 
or  they  cannot  be  examined,  382 

—  Court  has  power  to  indicate 
other  witnesses  by  general  term, 
382 

-— '  cannot  as  rule  be  granted  mdess 
there  is  case  pending,  382,  383 

— —  exceptions  to  that  rule,  382, 383 
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— —  object  of  the  rule,  38a 

instances   for   refusing   as   well   as 

granting  application  for ^  379, 

380 

instances  when  such  commission  can 
be  applied  for,  377 

joint  commission,  meaning  of,  381 

Judges  formerly  acted  as  commis- 
sioners— not  now,  384,  385 

Magistrates  cannot  issue  commission, 
but  may  interrogatories,  388 

origin  of  practice  for ,  378 

our  rule  of  Court  use  the  term  "  con- 
ditionally," 3771 

-r —  what  first  meant  by  such  con- 
ditional commission,  377,  378 

party  who  has  applied  for  commis- 
sion must  lay  evidence  before  the 
commissioner,  390 

party  who  obtains  commission  must 
set  machinery  in  motion  to  give 
effect  to  order,  and  must  also  give 
notice  to  commissioner  of  the  other 
parties,  389 

practice  in  Holland  and  now  also 
with  us,  381 

practice  in  Holland  to  issue  *'  letters 
requisitorial "  not  in  force  with  us, 

383 
—  analogous   system    trader   the 

English  Bankruptcy  Act  in  force 

with  us,  383,  384 
resident  Magistrates  of  Colony  are  ex 

officio  commissioners,  389 
return  of ,  as  a  rule  no  time  fixed 

for,  ^88 

if  time  is  fixed  it  must  be  re- 


turned by  that  time  or  time  must 
be  enlarged,  388,  389 

subpoenas  lor  attendance  of  witnesses 
can  be  issued  out  of  Court  granting 
commission,  388 

tinder  what  circumstances  — — -  can 
be  asked  for,  378 

who  can  apply  for  — ,  381 

'  should  be  supported  by  affi- 

davit giving  names  and  addresses  of 
witnesses,  381 

witness  after  being  subpoenaed  re- 
fusing, to  attend  commission  must 
be  reported  to  Court,  380 

witness  examined  by  commission  must 
attend  trial  if  be  can,  380 

witnesses  before   conmiiision,  380, 

381 
witnesses    examined   under   foreign 

commission  entitled  to  same  privi- 
leges  as    witnesses    in   Colonial 
Courts,  388 
witness  in  Colony  refusing  to  attend 
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foreign  commission,  Supreme  Coart 
to  order  him  to  do  so^  386,  387 

notice  of  application  for  commis- 
sion de  bene  esse^  390 

—  affidavit  in  support,  390 
notice   of   commission   to   examine 

witness  who  is  too  ill  to  attend,  390 

—  affidavit  in  support,  390 
affidavit   when   witness   is    leaving 

Colony,  391 
notice  for  foreign  commission  with 
points  to  be  proved  by  witnesses, 

391 
affidavit  in  support,  392 

petition  for  commission  to  examine 
witness  in  insolvency,  392 

petition  to  compel  witness  to  give 
evidence  under  commission  from 
abroad,  392 

Compulsory  Sequestration. 

absence  of  debtor  when  summons 
should  be  published  in  the  GazdUy 
619 

—  period  of  publication  in  Gaxette 
at  discretion  of  Judge,  619 

Act  of  1S84,  allied  acts  of  insol- 
vency left  to  Judge  to  decide  under, 
618 

•^~  examples  of  decisions  thereon, 
618 

••——even  under  Act  of  1884  value 
of  security  should  be  given,  618 

additional  cause  of  surrender  under 
Act  38  of  1884,  617 

amount  of  claim  for  petition  under 
Insolvent  Ordinance,  618 

—  ditto  claimed  under  Act  of 
1884,  618,  619 

any  creditor  may  oppose  sequestra- 
tion, 620 

opposing  creditor  need  not  give 

notice  to  petitioning  creditor,  62 1 
Court  may  postpone  applica- 


tion, 621 

any  proof  that  estate  insolvent 
sufficient  grounds  for  surrender, 
617 

examples  of  such  proof  as  to 

what  amounts  to  insolvency,  617, 
618 

appeal  from  order  of  sequestration, 

021 

applicant  having  security  must  state 
It  and  give  its  value,  617 

compulsory  sequestration  refused  on 
superannuated  and  unrevived  judg- 
ment, 620 

—  now  under  Act  1884  estate  may 
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be  sequestrated   though  sentence 

not  revived,  620 
Court  can  refuse  final  order  where 

petition  omits  to  state  security  and 

value,  617,  618 
if  security  is  ample  Court  will 

not  adjudicate  seauestration,  618 

petition  should  be  verified,  6x8 

should    be    accompanied    by 


Master's  or  Magistrate's  certificate 

that  security  for  sequestration  has 

been  given,  618 
creditor,  when  need  not  wait  to  apply 

for  order  of  sequestration,  621 
creditor  who  has  contingent  claim 

cannot  place  estate  under  seques- 
tration until  fulfihnent  of  condition, 

620 
defendant    can    claim    damages   if 

petition  unfounded  and  vexatious, 

620 
defendant  has  this  action  in- 

stanter,  without  filing  pleadings, 

or  may  Uter  on  bring  action  for 

damages,  620 
defendant    having    estate    both   in 

England   and    here   no    bar    to 

sequestration  here,  621 
defendant   may  oppose   application 

for  sequestration,  620 
former   and    present   practice 

thereon,  620 

Court's    discretion     thereon, 

620 

defendant  whose  estate  has  been 
placed  under  sequestration  cannot 
confess  judgment  so  a*  to  free  him 
from  arrest  or  civil  imprisonment, 
622 

—  such  confession  not  binding  on 
his  trustee,  622 

he  can  only  ask  Court  to  dis- 
charge him  firom  prison,  622 

definition  of ,  616 

insolvent  defendant  to  show  cause 
on  summons  why  estate  shall  not 
be  sequestrated,  019 

return  day  of  such  summons 

fixed  by  Judge,  619 

return  day  at  short  period  to 

benefit  of  debtor,  619 

insolvent  ma^  aik  Court  for  discharge 
of  order  if  no  administration  on 
order  of  final  sequestration,  62a 

—  so  long  as  Court  has  not  can- 
celled order  estate  remains  in 
hands  of  Master,  622 

Insolvent  Ordinance,  acts  of  all  in- 
solvencies are  specified  under,  616- 
618 
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insolvent's    absence    from     Colony 

should  be   stated  in    petition  to 

Judge,  619 
Jadge  satisfied  that  estate  insolvent, 

orders   provisional    sequestration, 

619 
notice  of  voluntary  surrender,  though 

given,  nothing  to  prevent  Court 

from  granting  sequestration,  621 
offer  of  private  assignment  ground  of 

insolvency,  617 
^—  Court    may,    however,    order 

private   assignment    preferent   to 

seqnestfation,  617 
order  of  sequestration  may  be  recalled 

if  improperly  obtained,  621 
person  to  have  his  estate  sequestrated 

may  oppose  adjudication,  621 
person  who  will   not  or  does  not 

swfiender  may  have  estate  placed 

under    compulsory   sequestration, 

616 

—  examples  of  acts  for  which 
person's  estate  may  be  so  placed, 
016,  617 

petitioning  creditor  who  obtains 
provisional  order  of  sequestration 
may  ask  Court  to  have  it  dis- 
charged, 621 

—  on  obtaining  final  order  of  ad- 
judication he  may  ask  Couit  to 
have  it  superseded,  622 

process  to  ^t  estate  placed  under 
sequestration  is  bv  petition,  617 

provisional  order  of  Judge  filed  with 
Sheriff,  619 

—  Sheriff  then  files  it  with  Master, 
619 

duty  of  both  thereon,  619 

- —  filing  order  with  Sheriff  stops 
all  writs,  619 

—  filing  order  with  Master  vests 
whole  estate  in  him,  6x9 

request  of  English  Bankruptcy  Court 
to  obtain  Colonial  Court's  power 
in  aid  granted  and  all  actions 
against  insolvents  stopped,  621 

sequestration  cannot  be  granted  if 
accounts  of  former  sequestration 
not  confirmed,  621 

sequestration  may  be  followed  out 
by  any  creditor  other  than  peti- 
tioning creditor,  619 

aequestration  refused  where  applicant 
was  only  creditor,  617 

"with  intent  to  defeat  or  delay 
creditors,"  meaning  of  expression, 
616 

^—  when  intent  can  be  inferred  and 
when  not,  616 
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petitioo  for  compulsory  sequestra- 
tion on  unsatisfied  debt,  622 

security  to  Master,  623 

Master's  certificate,  623 

— 7  Judge's  order,  623 

petition  for  compulsory  sequestration 
where  defendant  has  absconded 
and  petitioner  has  some  security 
for  his  debt,  624 

petition  for  compulsory  sequestration 
where  defendsmt  has  left  the 
Colony,  625 

petition  for  compulsory  sequestration 
under  Act  38  of  1884,  626 

summons  for  compulsory  sequestra- 
tion, 623 

summons  for  compulsory  sequestration 
by  reason  of  defendant's  disappear- 
ance from  dwelling-house,  625 

Contempt  of  Conrt 
commitment  of  trustee  until  order 

obeyed,  332 
contempt  outside  precincts  of  Court, 

330 
■        examples  of,  330 

accusing  Court  of  want  of  fair 

play,  331 

husband  failing  to  pay  alimony. 


as  ordered,  331 
contempt  in  presence  of  Court,  329 

examples  of,  329,  330 

contempt  on  part  of  executors-  or 

trustees,  331 
contempt  in  letter  to  the  newspapers, 

331 

—  for  interfering  with  administra- 
tion of  justice,  331 

— —  where  jperson  did  act  differently 
from  which  he  was  ordered  by 
Court,  331 

—  overlooked  by  the  Court  where 
person  supposed  to  be  more  eccen- 
tric than  insane.  Court  ordered  the 
Sheriff  to  pass  transfer,  331 

Court's  discretion  to  punish  for «— — *» 

329.  332,  333 
Court  that  is  held  in  contempt  should 

punish  for  it,  333 
— — r  exception  to  the  rule,  333     . 

Court  issuing  order  for ,  333 

Court  unwilling  to  grant  order  for 

contempt  unless  no  other  remedy, 

332 
definition  of  — ,  329 
form  of  proceedings  to  be  adopted 

for ,  532.  333 

how  many  kmds,  329 

Magistrate's  power  to  punish  for  — — > 

333 
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mistake  not  contempt,  332 

penalty  on  husband  for  not  paying 

alimony  to  wife  as  ordered,  331 
private  person  applying  for  —  must 

do  so  by  notice  of  motion,  332 
proof  of  personal  service  on  accused 

before  order  of granted,  332 

punishment  for  —  in  letter  to  news* 

paper,  331 
when can  be  summarily  dealt 

with,  332 
witness  rdfusing  to  answer  question, 

329 

form  of  notice  by  private  person  for 
contempt,  354 

—  affidavit  m  support,  334 
for  not  carrying  out  award,  335 

—  affidavit  in  support,  335 

Costs, 

' '  absolution  from  instance  with  costs," 

meaning  of  judgment,  770 
actions  for  divorce :  costs  discretion 

of  Court,  772 
actions  on  wills:   when  costs   are 

ordered  to  be  paid  out  of  estate 

and  when  not,  779,  780 
adulterer  liable  for  costs,  77a 
advocate  or  attorney  engaged  in  case 

may  give  evidence,  797 

—  and  claim  fees  as  witness,  797 
agreement  cannot  be  made  to  pay 

witness  his  expenses   more  than 
what  is  allowed  by  tariff,  791 

—  to  do  so  is  contrary  to  pul^lic 
policy,  791 

"all  costs,"  definition  of  term,  779 
allowance  to  witness  varies,  791 
— —  from  what  moment  entitled  to 

expenses,  791 
app^  can  be  made  irom  Magistrate's 

Court's   decision    on  question,  of 

costs  only,  799,  Soo 
Appeal  Court,  when  will  not  entertain 

application  for  security  of  costs, 

774 
appeal  not  allowed  for  costs  only 
irom  higher  Courts,  800 

—  in  appeal  to  Privy  Council  costs 
not  taken  into  consideration,  801 

attorney  allowed  both  fees  and  travel- 
ling  expenses,  example,  797 

attorney  cannot  retain  client's  docu- 
ments for  costs  unless  lien  on  them, 
810 

attorney  cannot  retain  papers  of  client 
for  general  balance  due«  811 

attorney  can  sue  client  for  costs  on 
provisional  sentence,  782 


COST& 

attorney  may  stipulate  for  lump  sum 

of  costs,  769 
attorney    no     lien    on     documents 

delivered     for     specific     purpose 

inconsistent  with  general  lien,  813 
— —  example  thereof,  813 
attorney  no  lien  on  money  of  client 

given  for  specific  purpose,  813 
attorney  no  Gen  on  private  deeds  of 

partner  for  work  done  for  ficm, 

attomejr  not  available,  agent  allowed 

certain  costs,  783,  784 
attorney  not  compelled  to  ^ve  in- 
spection of  documents  while  lien 

lasts,  8it 
attorney  not  personally  responsible 

for  expenses  of  witness  except  he 

give  personal  guarantee,  797 
attorney  proving   claim  on  client's 

insolvent    estate    must    specially 

reserve  lien,  812 

when  attorney  loses  lien,  8 12 

attorney,  when  not  entitled  to  costs 

and  liable  to  pay  costs,  815 
attorney's  duty  as  to  producing  wit* 

nesses,  7^5 
attorney's  hen  for  costs,  809 

definition  of  lien,  809 

—  by  English  law  attorney's  lien 

more  extensive  than  Cape  law,  809 
attorney's  lien  not  lost  by  insolvency 

of  client,  8x1 

nor  t^  death  of  either,  811  > 

attorney's  lien  on  client's  money  in 

his  hands,  8x3 

right  of  set  off,  813 

attorney's  lien  on  what  documents, 

810 

example  thereof,  810 

attorney's  proof  of  debt  should  state 

lien,  812,  8x3 
attorney's  right  of  lien  commensurate 

with  client's  right,  813 
attomejr's   right  of  lien   passes,  to 

representative,  811 
lien  not  lost  by  entering  partner- 
ship, 81 X 
attorney's   right   of   set   off  where 

client's    money   comes    into    his 

hands,  8ix 
« this  ru;ht  of  set  off  extends  to  all 

claims oiattomey.  Six 
authority   of  Court     necessary  ibr 

fresh  taxation,  8x8 
bill  may  be  taxed  any  business  day, 

8x7 
bill  must  be  taxed  before  client  is  sued 

for  costs,  782 
bill  of  costs  cannot  be   reviei^ed 
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before    taxing    officer's    allocatur 

granted,  8i6 
both  parties  in  default  on   day  of 

trial,  example,  788 
certain  old  terms  as  to  costs  defined, 

767 
** champerty"  and   "maintenance," 

meanmg   in    England   of  terms, 

768,769 
*—  what  amounts  to  maintenance, 

769 
champerty,  cases  of,  769 
client  can  refuse  to  pay  unless  proper 

bill  of  costs  rendered,  781 
client  entitled  to  copy  bill   before 

taxation,  817 
client  in  olden  days  had  to  provide 

his  counsel  with  food  and  drink, 

767,  768 
'■        specimen  account  in  such  case, 

768 
client  to  have  notice  of  taxation  of 

attorney's  bill,  817 
client,    when   not    liable   for    city 

attorney's  lien,  814 

—  exception,  814,  81$ 

client's  right  ceases,  attorney's  lien 

also  ceases,  813 
client's  right  limited,  attorney's  right 

also  limited,  813 
co-executor,  when   can  in  personal 

capacity  sue  for  refund  of  costs, 

778 
'*  comparuit  costs,"  meaning  of  term, 

786 
costs  are  costs  in  cause  for  no  fault 

of  parties,  when,  788 
costs  as  to  ex  parte  applications,  776 
costs  between  attorney  and  client, 

770,804 

examples  thereof,  804 

costs   between   attorney  and   client 

taxable  same  principle  as  between 

party  and  party,  808 

—  example  thereof,  808,  809 
costs  between  party  and  party  same 

principle  as  between  attorney  and 

client,  809 
costs   collateral    to    issue   between 

attorney  and  client,  807 
costs  correspondence  before  action  as 

rule  costs  between  attorney  and 

client,  806 

excrotions  at  present  day,  806 

costs  de  bonis  propriisy  when  party 

liable  for,  777,  778 

—  examples  where  Court  has  made 
parties  pay  costs  de  bonis  propriis^ 
778 

costs  for  advice   on   evidence   and 
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conference  with  witnesses,  costs  in 

cause,  807 
costs  for  demand  not  payable  if  case 

proceeds  no  further,  Sio5 
costs  for  indulgence  between  attorney 

and  client,  2$07 
costs  for  peculiar  benefit  of  party 

between  attorney  and  client,  807 
costs  incurred  for  own  information, 

804 

costs  in  pauper  case  begin  from  peti- 
tion for  leave  to  sue  or  defend,  780 

costs  incurred  to  obtain  leave  of 

Court  to  sue  or  defend  also  b^in 
with  preliminary  application,  780 

costs  in  question  01  community  of 
property,  772 

costs  not  asked  for  on  day  of  judg- 
ment, party  applying  afterwards 
must  pay  costs  01  application,  783 

costs  of  commission  between  attorney 
and  client,  when  and  when  not, 
808 

costs  of  experiments  to  qualify  as 
witness  formerly  not  allowed,  795 

allowed  now,  79c,  796 

examples  thereoj,  796 

costs  of  more  than  two  briefs  and 
two  counsel  as  rule  not  allowed, 
804 

in  what  cases  allowed,  804 

costs  of  more  than  two  counsel,  804 

costs  of  proceedings  wrongly  occa- 
sioned, between  attorney  and 
client,  807 

costs  of  refreshers  to  counsel,  804, 
805 

costs  of  review  in  discretion  of  Court, 
821 

costs  of  seouestration  preferent,  784 

<<  costs  of  tne  day,"  meaning  of  term, 
and  examples  thereof,  785-790 

costs  of  two  actions  disallowed,  when, 
782 

costs  prematurely  incurred  between 
attorney  and  cUent,  808 

—  examples,  808 

costs  proving  execution  document 
without  opposite  party's  know- 
ledge, between  attorney  and  client, 
808 

— —  how  party's  knowledge  obtained, 
808 

costs  retuner,  attorney  and  cUent, 
807 

exception  under  peculiar  circum- 
stances, 807,  808 

costs  should  be  claimed  in  inter- 
locutory proceedings  in  motion  or 
petition,  776 
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costs  should  be  claimed  in  snmmons 
or  notice  of  motion  or  petition, 
769 


<c 


costs  to  be  costs  in  the  cause 


meaning  of  expression,  770 
costs  to  be  paid  by  defendant  or  by 

joint  estate,  examples  of,  772 
costs  to  qualify  as  witness  between 

party  and  party,  807 
costs  unnecessarily  incurred,  804 
costs,  when  can  be  set  off,  783 
costs,  when  refreshers  between  party 

and  party,  805 
Court  can  make  any  order  on  review, 

821 
Court  can  order  production  of  docu- 
ments  when   attorney's   lien  not 

affected  thereby,  811 

example  thereof,  811,  812 

Court  has  power  to  order  taxation  of 

bill  after  its  payment,  781 
application    must    be    within 

reasonable  time,  781 
Court,  instance  where  allowed  party 

his  expenses  as  witness  though  he 

did  not  gire  evidence,  793 
Court  may  make  suitor  pay  costs  of 

special  application,  792 
Court  no  power  to  allow  appeal  for 

costs  only,  Soi 
Court    power   to   authorise    taxing 

officer     to     tax     non-contentious 

matters,  816,  817 
Court's  power  to  order  attorney  sum- 
marily to  pay  client's  money,  813 
Court     refusing     successful     suitor 

witness's  expenses,  792 
creditors,  when  to  pay/rvm/tf  costs, 

784 
damages  given  against  adulterer,  or 

co-respondent,    example  of,   772, 

773 
decisions  in  England  on  costs  very 

numerous,  764 

defendant  not  liable  costs  demand, 

defendant  to  pay  costs  only  to  date 
of  tender  where  Court  hdd  tender 
sufficient,  777 

— -  example  hereof,  777 

defendant,  when  entitled  to  costs  for 
want  of  dAand,  806 ' 

'"—'  demand  should  precede  all  sum- 
monses, 806,  807 

defendant,  when  liable  costs  afler 
summons,  805 

defendant,  when  liable  to  pay  double 
costs,  771 

defendant,  when  not  liable  for  costs  of 
summons*  805 
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"  de  resHiuendo^^  meaning  of  the  term, 

782 
"  double  costs,"  meaning  of  expres- 
sion, 772 
double  costs,   when  payable  under 

Insolvent  Ordinance,  772 
Enelish  Judicature  Act  leaves  question 

(M  costs  to  discretion  of  Court,  802 
decisions  English  Courts  tiiere- 

on,  802 
English  law  of  lien  of  attorney  and 

Cape  law,  difference  between,  809, 

810 
English  Statute  of  Limitation  as  to 

hen,  814 
exception :  when  allowed  in  favour  of 

attorney  acting  on  suitor's  behalf, 

781 
*' exceptions  overruled  or  sustained 

with  costs,"  meaning  of  expression, 

770 
expenses  counsel's   opinion,  confer- 
ence, consultation,  etc.,  between 

attorney  and  client,  807 
expenses  of  searching  for  witness  no 

costs  between  party  and  party,  797 
expenses  of  witnesses,  790-799 
expenses  of  witness,  evidence  inad- 
missible, to  be  paid  by  party  who 

subpoenaed  him,  805 
expenses  of  witness  of  your  opponent, 

when  you  cannot  claim,  793 
fee  to  be  taken  by  tasdng  officer, 

816 
fees    in    England   for   professional 

service    more    liberal     than     in 

Holland,  766 
"full  costs"  and  "ordinary  costs," 

definition  of  term,  769,  770 
general  rules  and  exceptions  as  to 

costs,  764-766 
giving  up  the  thing  or  money  without 

retention  of  lien,  lien  perishes,  8x4 
Government  liable  for  costs  in  civil 

matters,  779 

by  law  of  Holland  this  applies 


to  criminal  as  well  as  civil  cases, 

779 
with  us  Government  not  liable 

for  costs  in  criminal  cases,  779 

guinea,  definition  of  a,  767 

guardian  before  entering  into  litiga- 
tion must  have  authority  of  Court 
in  order  to  escape  costs  if  un- 
successful, 778 

guardian,  example  where  without 
leave  of  Court  defended  an  action 
not  held  liable  for  costs,  778,  779 

House  of  Lords'  practice  as  to  costs, 
803 
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insolvent  guardian  suing  on  behalf  of 
ward  must  give  security  (or  costs, 

774 
iuteresty  when  can  be  claimed  on  bill 

of  costs,  785 
items  in  bill  of  costs  must  be  set 

forth  in  detail,  781 
judgment   gives   no   preference  for 

costs,  784 

—  former  and  present  law  on  this 
subject,  784 

jus  rtdnemda  possashfUs  of  the 
Roman  law,  £09 

lien  not  determined  by  prescription, 
814 

lien  not  lost  by  attorney  bringing 
action  against  client,  8x5 

lien  of  attorney  like  security,  814 

local  attorney  liable  to  principal 
attorney  for  costs,  ^83 

Magistrate  has  judicial  discretion  as 
to  costs,  764 

Magistrate  to  exercise  judicial  dis- 
cretion as  to  costs,  800 

maintenance  of  wife  pemdmte  liUy 

in 

making  tender  or  offering  apology 

no  cause  for  escaping  costs,  777 
model  bill  of  costs  of  the  day,  789 
more    witnesses    subpoenaed     than 
necessary  costs  are  not  allowed  be- 
tween party  and  party,  794 
no  special  days  of  taxation,  817 
notary  entitlra  to  travelling  expenses 

for  presenting  note,  783 
notice  of  review  of  Circuit  Court  bill 
by    Supreme    Court    should    be 
served  on  party,  820 

—  party  dissatufied  with  taxation 
bring  it  under  review  by  motion, 
820,  821 

■  items  objected  to  should  be 
specified,  821 

—  and  reasons  assigned,  821 
notice,  when  should  be  given  to  surety 

that  he  will  be  held  luible  for  costs, 

776 

object  of  subpoena  is  to  secure  attend- 
ance of  witness,  793 

old  rule  that  losing  party  pays  all 
costs,  763 

— —  in  modem  days  costs  at  dis- 
cretion of  Court,  763 

—  old  rule  of  common  law  that 
costs  follow  the  event,  763 

opponent  can  only  be  made  to  ^y 
expenses  of  witness  for  detention 
and  travelling  necessarily  engaged, 
798 

—  cannot   be  compelled  to  pay 
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costs  owing  to  witnesses  having  to 
attend  attorney  several  days  before 
trial,  798 
origin  of  costs,  763 

Roman -Dutch   law    maxims 

hereon,  763 

papers  received  from  country  attorney 

or  from  client,  difference  as  to,  814 
parties  acting  bond  fide  not  to  pay 

costs  de  bonis  propriis^  778 
parties  among  themselves  may  claim 

pro  rata  costs,  775 
parties  residing  in  different  districts, 

costs  of  highest  Court  allowed,  782 
parties  to  sut  liable  to  give  evidence, 

792 
parties,  when  liable  to  aliquot  costs, 

775 
example  of  division  of  costs, 

775 
party   adduced   as   witness  by   his 

opponent  entitled  to  his  expenses 

like  any  oUier  witness,  793 

party  compelled  to  pay  costs  of  the 
day  must  pay  them  before  pro- 
ceeding further,  788 

Court  has  discretion  to  order 

otherwise,  788 

party  condemned  costs  pays  taxation 
fee,  816 

partv  condemned  in  costs  liable  for 
all  costs,  775 

party  condemned  to  pay  costs  de 
bonis  propriis  unable  to  do  so, 
attorney  entitled  to  costs  from 
estate,  778 

party  condemned  to  pay  costs  must 
also  pay  police  officer's  expenses, 

795 

party  not  objecting  to  taxation  can- 
not object  alter  <2^a/tfraffixed,8i8 

taxing    officer    must    confine 

enquiry  to  matters  connected  with 
bill,  818 

party  not  subpoenaed  and  not  ex- 
amined not  entitled  to  costs  between 
party  and  party  thou^  he  attended 
at  request  to  give  evidence,  793 

party  objecting  to  bill  should  do  so 
before  taxing  officer,  818 

—  taxing  <mcer  bound  to  assign 
reasons  tor  decision  818 

party  ordered  to  pay  costs,  when  can- 
not proceed  </^Mtfzw  without  having 
first  paid  costs,  782 

party  setting  down  case  can  counter- 
mand notice,  787 

person  cannot  charge  for  fees  and 
costs  incurred  as  well  as  for  com- 
mission for  collectings  785 
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person  not  on  record  cannot  be  made 

to  pay  costs,  776 
person  suing  or  defending  as  pauper 

not  liable  for  costs,  780 

when  entitled  to  costs,  780 

person  who  sues  as  pauper  must  give 

security  for  costs  of  appeal,  774 
person  who  sues  in  formd  pauperis 

cannot  appeal  as  pauper,  780 
persons  suing  in  representative  capa* 

city  entitled  to  costs,  777 
petitioner  who  fails  to  obtain  leave 

to  sue  as  pauper  liable  for  costs, 

780 
Placaaten  in  Holland  as  to  costs, 

766 
Placaat  of  Holland :  advocates  and 

attorneys  prohibited  from  entering 

into  agreement  as  to  remuneration, 

768 

—  by  our  Magistrate's  Court  Act 
agreement  may  be  entered  into, 
768 

plaintiff  as  a  rule  cannot  demand 
from  defendant  security  for  costs, 

774 
exceptions,  774 

plaintiff  or  defendant,  when  either  can 

arrest  the  other  to  give  security  for 

costs,  774,  775 

—  such  application  for  arrest  can 
only  be  by  order  of  Court  or 
Jucfee,  775 

plaintiff  or  defendant  wife  can  compel 
husband  to  pay  her  costs  before- 
hand, examples  when,  773 

plaintiff,  when  can  be  compelled  to 
^ve  security  for  costs,  773 

plamtiff,  when  entitled  to  deduct  costs 
from  purchase  amount,  781 

practice  as  to  costs  of  argument  on 
exceptions,  770 

— ^  rule  as  to  costs  when  excep- 
tions are  sustained,  770 

practice  hereon  in  Circuit  Court, 

771 

— —  decisions  hereon,  771 

practice  of  Court  of  Chancery  that 
costs  in  discretion  of  Court,  763 

by  Judicature  Act  costs  in  dis- 
cretion of  Court,  763 

this  discretion  means  judicial 

discretion,  764 

practice  of  Privy  Council  or  Appeal 
Court  in  England  as  to  costs,  801- 
804 

prescriptive  period  of  attorney's  bill 
of  costs,  754 

time  from   when   prescription 

runs,  784,  785 
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primary  principles  though  derived 
from  Roman  and  Roman-Dutch 
laws,  the  numerous  English  de- 
cisions serve  as  our  guide  on  costs, 
764 

Privy  Council  practice  as  to  costs, 
802,  803 

proof  of  service  of  notice  atad 
attorney's  bill  to  be  by  affidavit, 
817 

reasonable  tender,  reasons  why  should 
be  accepted,  777 

reason  to  induce  Court  to  order  taxa- 
tion after  payment,  781 

reason  why  attorney's  fees  are  fixed 
at  jf.  42f.,  dr.  &/.,  and  13X.  ^^ 
767 

Resident  Magbtrate  can  require  se- 
curity to  be  given,  773,  774  * 

review  of  taxation  to  be  brought 
within  reasonable  time,  821 

—  taxing  officer  to  have  notice  of 
review,  821 

he  is  entitled  to  make  his  report 

thereon,  821 

rule  in  costs  though  discretionary  to 
the  Court,  yet  in  practice  we 
follow  the  ancient  rule  that  suc- 
cessful piurty  entitled  to  costs,  764 

exceptions  in  certain  cases,  764 

security  for  costs  should  be  demand^ 
before  KHs  caniestaHo,  774 

definition  of  this  term,  774 

several  defendants,  when  may  employ 
same  attorney  and  when  not,  776 

several  plaintifis  or  several  defendants 
jointly  and  severally  liable  for 
costs,  775 

taxing  officer  may  settle  in  what 

proportion  costs  payable  fay  each, 

775 
special  costs  for  qualifying  a  witness 

to   be  applied  for   on  judgment 

being  given,  792 
also  costs  of  country  agent  who 

is  not  an  attorney,  792 
suitor  giving  evidence  entitled  to  his 

own  personal   costs    from    party 

opposite,  792 
suitor  must  apply  for  his  expenses 

immediately   on  judgment   being 

given,  792 
suitor  who  appears  without  profes- 
sional assistance  entitled  only  to 

disbursement  costs,  781 
summons,  when  dismissed  for  short 

service,  783 
Supreme  Court  decision  as  to  Magis- 
trate's  Court   rule   on    demand, 

80s 
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surety,  when  not  liable  for  costs  of 

unsQCcessful  suit,  776 
taxing  officer  bound   by  rules  and 

directions  of  Court,  819 
taxing  officer  cannot  alV>w  interest 

on  bill  although  client  agrees  to 

pay  it,  819 
— —  nor  tax  paid  bill  without  order 

of  Court,  819 
taxing  officer  cannot  decide  question 

negligence  of  attorney,  819 
•^—  he  can  decide  as  to  propriety  of 

charges  and  whether   proceeding 

was  useful  or  necessaxy,  819 
taxing   officer    cannot   tax  in  non- 
contentious  matters,  816 
taxing  officer  may  adjourn  taxation, 

8i7»  818 
taxing    officer    may   decide    as   to 

whether  witnesses  were  necessary 

or  material,  820 
taxing  officer  may  tax  bill  in  absence 

of  client,  817 

—  reasonable  notice  of  taxation  to 
be  giren,  817 

taxing  officer  must  have  proof  that 
notice  of  taxation  given,  816 

• exceptions,  816,  817 

taxing  officer  to  regulate  remunera- 
tion according  to  the  value  of 
services  rendered,  820 

taxing  officer,  when  cannot  alter  his 
taxation,  818 

taxing  officer,  when  may  adjourn  taxa- 
tion and  take  evidence  as  to  con- 
troverted chaxges,  818,  819 

—  examples,  519 

taxing  officer,  when  may  make  use  of 

counsel's  advice  on  evidence,  820 
taxing  officer's  tUhcaiur^  816 
taxing  officer's  discretion,  819 
taxing  officer's  duty  in  taxing  bill, 

819 
taxing  officer's  functions  as  to  taxing 

costs,  815 

formerly  Judge  taxed  costs,  815 

•— >-  this    right    now    deputed    to 

Master  of  Court  or  K^istrar  of 

Circuit,  815,  816 
taxing  officers  in  various  Courts,  816 
taxing    officer's    mistake    does    not 

exonerate  unsuccessful  party  from 

costs,  821 
taxing  officer's  taxation   subject   to 

review  by  Court,  820 
<—  fx  Judge  on  Grcuit,  820 
''term   refresher,"   meaniog  of  ex- 

presaon,  805 
town  Attorney   lien   on    papers   of 

country  attorney,  814 
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town  attorney  no  lien  on  country 
attorney  for  general  balance  upon 
money  of  client,  815 

"  upon  payment  of  costs,"  meaning 
of  expression,  776,  777 

when  attorney  can  stop  client's  money 
in  transition,  813 

witness  duly  subpoenaed  not  present 
at  trial,  not  entitled  to  expenses, 
792 

example   when   prevented   by 

unforeseen  cause,  792 

witness  examined  before  Commis- 
sioner or  arbitrator  entitled  to 
same  expenses  as  attending  trial, 

799 
witness   giving  evidence  materially 

difierent  from  what  he  gave  at- 
torney, not  entitled  to  expenses, 

797»  798 

witness  in  custody  must  be  brought 
up  in  charge  of  police  officer,  795 

such  prisoner  also  idlowed  ex- 
penses as  witness,  795 

witness  not  subpoenaed  yet  entitled  to 
expenses  as  witness,  example,  793 

witness  subpoenaed  and  present  to 
give  evidence,  though  not  giving 
evidence,  entitled  to  expenses  from 
opposite  party,  793,  794 

witness  subpoenaed  by  both  parties 
entitled  to  costs  from  either  side, 

794 
he  cannot  claim  full  costs  from 

both  parties,  794 
witness  to  whom  conduct  money  has 

been  paid  compelled  to  refund  it, 

example,  797 
witness,  when  not  entitled  to  expenses 

from  opposite  party,  792 
witness  whose  evidence  is  inadmissible 

not    allowed    expenses    between 

purty  and  party,  795 
wnt  may  be  issued  on  taxing  officer's 

allocatur  being  fixed  to  bUl,  820 

notice  calling  on  plaintiff  not 
domiciled  in  Colony  to  give 
security  for  costs,  822 

affidavit  in  support,  822 

letter  referred  to  in  affidavit, 

823 

notice  calling  on  husband  to  advance 
money  for  wife's  expenses  of 
divorce  and  for  alimony,  823 
—  affidavit  in  support,  824 
notice  by  wife  calling  on  husband  ia 
a  separation  action  to  advance 
money  for  action  and  for  mainten- 
ance, 825 
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-^--  affidavit  in  sm>port«  825 
notice  of  taxation,  527 
notice  to  leriew  taxation,  827 
'         affidavit  in  support,  828 
summons   against   client   for   costs, 

828 
writ  for  costs  only,  829 

Curator  ad  litem. 

appointment  discretionary  with  Court, 

21 
costs  of  appointing,  21 
duty  of  curator,  21 
female  as  rule  cannot  be,  21 
minor's  will,  curator  adtiiem  against, 

20 
name  of  curator  suggested  from  the 

Bar,  21 
name  of  minor,  actions  conducted  in, 

assisted  by  curator,  21 
near  rdatives  appointed  as  a  rule,  21 
removal  or  death,  same  proceedings 

to  be  taken   for  appointment  of 

another,  21 
removed  by  Court,  curator  can  be,  21 
standi  injudUio^  curator  should  have, 

21 
when,  how,  and  by  whom  must  be 

appointed,  20 
who  can  ask  for  curator  ad  ii/em,  20 

form  of  petition  of  minor  for  ap- 
pointment of,  22 
■         by  friend  of  minor  for,  22 
—  by  stranger  to  sue  minor  for 
appomtment  of to  the  latter, 

23 

Defanlts. 

**  benefit  of  default,"  meaning  of  ex- 
pression, 295 
Circuit  Court   judgment   given  for 
defiiult  of  defendant's  appearance, 
how  may  be  made  final,  298 
Comparuit  default,  294,  295 
Comparuit,  doctrine  of,  applies  to  all 

Courts,  29^ 
Comparuit,  the  benefit  of,  295 
defamts   by  defendant,  how   many 

kinds  of,  296 
"defaults  are  regular,"  meaning  of 

the  term,  299 
defaults  in  Ma^trate's  Court  can  be 
purged  only  in  that  Court,  though 
either  party  has  moved  elsewhere, 
300 
defaults  of  defendant,  295-300 

Judge's  discretion  as  to,  299 

defaults   of    defendant    in    Circuit 
Court,  298 


DEFAULTS. 


^—  how  such  defaults  are  purged, 

298 
defendant  barred  from  appealing  by 

reason  of  his  default,  299 

how  to  purge  it,  299 

defendant  can  have  proceedings  set 

aside  when  defaults  are  not  regular, 

299 
defendant's   duty  when  plaintiff  in 

defiEuilt,  294 
plaintiffs  duty  when  defendant 

in  de&ult,  294 
defendant's  remedy  when  in  default 

of  judgment,  296 
— -  in  what  case  Court  can  allow 

him  to  purge  his  default)  296 
judgments  on  ''liquidated  demands," 

examples  of,  296-298 
"liquidated  demand,"  definition  of, 

296,  297 
plaintiff  in  default  in  three  ways, 

293-295 
plaintiffs  duty  when  defendant  in 

default  of  appearance,  296 

notice  to  sign  judgment  against 
defendant  for  defitult,  300 

affidavit  in  support,  300 

by  defendant  to  pui^  default  after 
judgment  pven  against  him,  301 

— —  affidavit  in  support,  301 

by  plaintiff  to  purge  default  before 
judgment  signed  against  him,  300 
— -~  affidavit  in  support,  301 

Circuit  Court  summons  by  plaintiff 
to  have  a  provisional  sentence 
made  final,  303 

filing  plaintiffs  declaration  of  default 
ofdefendant's  appearance,  302 

summons  by  defendant  to  have  a 
provisional  sentence  of  Circuit 
Court  reveised,  304 

to  set  aside  proceedings  where  de- 
faults have  not  been  regular,  302 

'~—  affidavit  in  support,  303 

De  Lunatico  Inquirendo. 

when  resorted  to,  312 

accounts  to  be  filed  with  the  Master, 

321 
Attorney  or  Solicitor-General  or  the 

Public  Prosecutor,  in  what  cases 

act  officially  as  curator  ad  lHem^ 

316 
— *  summons  in  such  case;  how 

issued,  316 
Court  will  not  discharge  curator  who 

has  not  filed  accounts,  320 
curator  ad  iiian^  application  for,  3x4, 

315 
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vxnXox  ad  titem^  duties  of,  315 
curator  ad  litem  to  make  enquiry  and 
satisfy  himself  as  to  lunatic's  con- 
dition, 315,  317  . 
curator  Honis  appointed  to  lunatic's 

estate,  317,  318 
curator  bonis  being  necessary  before 
Court   can    appoint  one,   Master 
may  appoint  temporarily,  316 
curator  ocniSf  duty  of,  321,  322 
who  can  and  who  cannot  be, 

320 

curator  btmis  may  also  take  pro* 
ceedings  to  have  a  lunatic  declared 
of  sound  mind  again  and  he  be 
released  from  his  duties,  320 

curators  bonis  give  security  for  ad- 
ministration, 321 

curator  cannot  dispose  of  goods  of 
lunatic  without  order  of  Court,  322 

curator  of  person  and  of  goods,  321 

curatorship,  when  person  under,  may 
make  will,  322 

dangerous  lunatics  kept  under  re- 
straint by  order  of  Magistrate,  317 

definition  of ,  3 12 

father  may  be  curator  to  son,  and  son 
to  father  and  mother,  but  mother 
cannot  be  to  child,  320 

—  exceptions  under  certain  circum- 
stances, 320,  321 

filing  accounts  with  Master,  in  addi- 
tion to,  curators  act  upon  further 
order  of  Court,  322,  323 

fundamental  cause  of  curatorship  is 
incapacity,  320 

Judge  may  order  proceedings  taken 
to  have  person  declared  insane,  316 

jury  declaring  a  man  insane,  criminal 
charge  against  him  suspended,  317 

lunacies,  examples  of,  313,  314 

lunatic  declared  of  sound  mind  again, 
proceeding  thereon,  319 

lunatic  detamed  dtuing  pleasure  of 
the  Crown,  323 

lunatic  has  tacit  hypothec  on  the 
estate  of  curator,  322 

lunatic  may  himself  take  proceedings 
to  be  declared  sane,  319,  320 

lunatic  may  now  also  be  restrained 
under  certain  circumstances  with- 
out an  order  of  Court,  317,  318 

lunatic  may  sue  curator  to  account 
for  his  administration,  323 

may  also    challenge   all  such 

accounts,  323 

lunatic  to  b«  maintained  out  of  his 
own  funds  if  he  has  any,  319 

—  costs  also  paid  out  of  his  estate, 
319 


D£  LUNATICO  INQUIRENIMX 

lunatic  to  be  present  in  Court,  3(2, 

313  , 
when  exceptions  allowed,  313, 

314 
minor  insane,  his  father  or  guardian 

to  be  curator,  ^17 
moneys  of  lunatic  to  be  accounted 

for  to  Master,  322 
one  person  may  be  curator  of  the 

person,  another  of  the  goods  of 

lunatic,  321 
penalty  if  curator  neglects   to  file 

accounts,  323 
penalty  on  curator  for  making  false 

inventory,  322 
person  declared  insane  by  Court  to 

be  detained   till   Court's   further 

orders,  ^18 
person  indicted  and  on  trial  for  crime 

may  hare  lunacy  inquired  into  by 

jury  before  going  on  with  criminal 

case,  316,  317 
person  though  not  absolutely  insane 

yet  may  be  incapable  of  managing 

affairs,  313,  314 
petitioner  should   be  plaintiff,  and 

curator  ad  litem  for  lunatic  defen* 

dant,  315 
preliminary  proceedings  for  appoint- 
ment of  curator,  312,  314 
remuneration  of  curators,  323 
return  day  of  a  summons.  Court  take 

evidence  and  decide  thereon,  316 
vivd  voce  evidence  required  to  prove 

lunacy,  313 
exceptions,  313 

petition  for  curator  ad  litem,  324 
by  curator  to  sell  landed  property, 

326 
by  friend  for  provisional  curator  bonis 

and  for  curator  adUtem^  324 

summons  by  the  Master  of  Court  to 
have  a  person  declared  insane  and 
for  the  appointment  of  a  curator, 
325 

by  curator  to  be  released  from  trust, 
328 

by  wife  to  have  husband  declared 
insane  and  for  appointment  of 
curator  with  power  to  sell 
movables,  326 

by  lunatic  after  declared  of  souhd 
mind,  against  curator  for  account 
of  administration  and  to  debate 
accounts,  328 

to  have  pei;^n  declared  of  sound 
mind  again  and  for  discharge  of 
curator,  327 

—  petition  ftistead  therecf,  327 
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action  must  be  pending  before  dis- 
covery order  can  be  applied  for, 

actions  against  corporations  or  public 
bodies :  discovery  must  be  given 
by  officers  having  personal  know- 
ledge of  documents,  694 

actions  for  libel  against  newspapers  : 
plaintiff  not  entitled  to  discovery 
of  name  of  writer,  701 

exception,  701 

advantages  of  order  of  discovery,  687 

onginal  practice  in  Chancery 

hereon,  687 

affidavit  of  discovery  all<^ng  privi- 
l^e,  should  state  nature  of   it, 

699 

affidavit  of  discovery,  no  time  pre- 
scribed within  which  to  be  made, 
702 

must  be  within  reasonable  time, 

702,  703 

affidavit  of  discovery  of  u^nt,  when 
may  be  accepted  by  Court,  696, 
697 

affidavit  of  discovery,  where  sufficient 
but  inspection  rdfused.  Judge  may 
give  order,  702 

application  for  discovery  not  enter- 
tained in  aid  of  proceedings  abroad, 

694 
a]>plication  for  discovery  summarily 

made,  690 

application  for  discovery  to  be  made 
onW  against  party  on  record,  696 

benents  of  discovery,  688 

briefs  not  privileged,  but  notes  there- 
on by  counsel  or  attorney  are,  708 

case  in  which  Court  will  not  order 
production  of  document,  705 

change  of  English  rules  of  discovery, 
689 

when  and  how  we  must  observe 

that  change,  689 

'  change  in  England    for  most 

part  re-echo  of  English  decisions, 
689 

Court  may  in  certain  cases  order 
party  appl3ring  for  discovery  to  do 
so  on  affidavit,  693 

otherwise  rule  is,  party  ap- 
plying makes  no  affidavit,  690 

Court  must  decide  question  if  dis- 
covery refused,  691,  692 

Court  not  granting  discovery  bound 
also  to  protect  opposite  party,  695 

—  order  refused  if  vexatious  or 
unreasonable,  605 

also  if  too  remote  in  its  bearings 

on  facts  of  case,  695 


DISCOVKEY  ORDIRS. 

Court  or  Judge  must  decide  question 

of  privilege,  705,  706 
Court,  when  can  dismiss  action  for 

want  of  prosecution,  702 
when  can  exempt  party  from 

attachment,  702 

when  may  have  statement  of 


defendant  struck  out,  702 
Court's    power   in   granting   relief, 

decision  of  Appeal  Court  as  to  pro- 
duction or  inspection  of  manuscript 
not  allowed,  701 

defendant  can  apply  for  discovery 
immediately  after  summons  served 
on  him,  692,  693 

defendants  cannot  be  compelled  to 
give  information  as  to  writer  of 
Ebel,  701 

definition  of ,  684 

discovery  as  rule  limited  to  material 
facts  of  case,  688 

discovery  cannot  be  enforced,  cases 
where,  689 

discovery  given  in  interests  of  justice, 
688 

discovery,  if  been  made,  inspection 
allowed,  703,  704 

discovery  may  be  allowed  whether 
proceedings  be  by  summons,  peti- 
tion or  motion,  694 

discovery  may  be  -made  not  only 
pending  action  but  even  afler 
judgment  unsatisfied,  697 

discovery  must  be  given  when  crime 
has  been  pardoned,  70S 

discovery  not  allowed  except  for 
bond  fide  purpose  of  assisting  party 
seeking  it,  694 

Court  must  take  into  considera- 
tion circumstances  of  each  case,  695 

discovery  not  allowed  if  against 
public  policy,  695 

not  allowed  in  affairs  of  State, 

695 

or  in  case  of  official  communi- 
cation between  public  officers  upon 
public  affiurs,  695 

or  against  Sovereign,  695 

or  against  anyone  representing 

Sovereign,  695 

discovery  not  idlowed  in  criminal 
case,  694 

discovery  obtainable  only  as  between 
parties  to  suit  and  not  as  between 
plaintiff  and  co-plaintiff,  or  defen- 
dant and  co-defendant,  701 

exceptions,  701 

discoverv  of  documents  when  made 
must  be  described,  699^  700 
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^^  Court  to  decide  as  to  suffid- 
ency  or  otherwise  of  affidavit  of 
discovery,  700 

discovexy  refused  in  speculative  cases 
or  in  nshing-out  cases,  688 

discovery,  when  cannot  be  made  on 
ground  of  public  f>olicv,  708 

discovery,  wnen  claimed  in  another 
country  no  order  can  be  granted  to 
be  enforced  there,  694 

discovery,  when  would  be  regarded 
as  relevant,  699 

division  of  discovery,  691 

doctrine  of  discovery  adopted  in 
Judicature  Acts,  684,  68^ 

doctrine  of  discovery  copied  by  us 
from  law  of  England,  606 

no  such  practice   in  force  in 

Holland,  686 

»— ^  but  Courts  of  Holland  as  well 
as  here  had,  and  have,  power  to 
enforce  order  for  production  of 
documents  named,  606 

document  not  privileged  when  merely 
states  opinion,  708 

nor  report  of  agent,  708 

documents  in  joint  possession  of 
suitor  and  another  person,  ex- 
amples  of,  705 

documents  may  be  photographed  by 
order  of  Ju(^,  709 

documents,  no  rule  at  which  place 
should  be  produced,  but  unless 
Court  otherwise  orders  production 
diould  be  at  office  of  party's  soli- 
citor, 703 

Judge  may,  according  to  cir- 
cumstances,  fix  another   locality, 

703 

documents  that  are  pnvil^ed,  ex- 
amples of,  705,  706 

privilege  does  not  extend  where 

solicitor  is  party  with  his  client  to 
fraud,  706 

documents,  when  said  to  be  in  custody 
of  party  who  has  to  make  dis- 
covery, 705 

English  practice  of  discovery  by 
interrogatories  not  in  force  with  us, 

691 

exception  to  plaintiff's  right  of  dis- 
covery before  issuing  of  summons, 

693 
former  practice  in  different  Courts  in 

England,  684,  685 
Judge  must  be  guided  whether  justice 

may  be  aided  by  the  production  of 

documents,  704 
Judge  must  be  satisfied  as  to  ground 

of  refusal  to  produce,  708 


DISCOVERY  ORDERS. 

Judge's  discretion  as  to  granting 
oraer,  705 

Judge,  when  may  cancel  order  for 
discovery,  696 

when  Judge  may  refuse  appli- 
cation for  discovery,  696 

Judicature  Acts  and  rules,  where 
silent  follow  practice  of  Court  of 
Chancery,  685 

where    practice    conflicts 


follow  practice  of  Court  of  Appeal, 

685 
Judicature  Acts  have  not  enlarged 

right  of  discovery,  685 
minors  and  lunatics :  their  guardians 

and  curators  must  make  discovery, 

694 
officers  of  Crown  not  bound  to  make 

discovery,  695 

but  Crown  has  right  to  dis- 
covery, 695 

old  doctrine  of  discovery,  684,  685 

old  English  practice  as  to  discovery, 
692 

old  practice  as  to  compelling  produc- 
tion of  document  named,  606 

opposite  party  as  a  rule  bound  to 
discover  except  in  criminal  pro- 
secution, 697 

— —  or  when  otherwise  exempted,  of 
which  Court  must  decide/  697 

—  no  ground  for  refiising  to  dis- 
cover vmere  discovery  may  expose 
other  parties,  697 

order  for  production  should  be  made 
on  opposite  party,  not  attorneys 
708 

origin  and  object  of  doctrine  of  dis- 
covery by  interrogalories,  691 

origin  of in  England,  684 

origin  of  practice  of  discovery,  685 

our  rule  as  to  admission  of  certain 
evidence,  691 

our  rule  oif  discovery  copied  from 
English  process  to  get  discovery 
order,  687 

parties  entitled  to  discovery  of  each 
other's  case,  696 

parties  may  by  consent  submit  docu- 
ments to  Judge  as  to  whether  they 
shall  be  produced  or  not,  709 

no  appeal  from  Judge's  decision 

in  such  case,  709 

party  admitting  relevancy  of  some 
documents  ^t  disputing  that  of 
others,  should  state  it  and  let  Court 
decide  thereon,  698 

party  against  whom  order  made 
should  make  discovery  on  oath, 
690 
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party  applying  for  discovery  order 
must  \^^  primA  facU  cause  for  it ; 
this  cause  to  be  gathered  from  the 
summons  or  pleadings,  6S9 

party  applying  for  o^er  makes  no 
affidavit  but  only  request  to  Judge 
for  order,  697 

^—  but  Judge  may  nevertheless 
make  demand  for  affidavit,  697 

party  as  a  rule  cannot  be  cross- 
examined  on  affidavit  of  documents, 
nor  can  evidence  be  adduced  to 
contradict  it,  699 

party  cannot  be  called  upon  to  make 
further  or  better  affidavit  unless 
opposite  party  shows  first  insuffi- 
cient, 699 

—  part]ps  denial  may  be  to  best  of 
his  knowledge  or  beUef,  699 

party  cannot  refuse  because  action  is 
against  him  only  while  documents 
belong  to  firm,  698 

affidavit  should  state  specifically 

grounds  for  rdTusing  discovery,  698 

—  decision  on  refusal  in  Court's 
discretion,  698 

if  party  cannot  produce  docu- 
ments required.  Court  must  decide 
thereon,  698 

party  claiming  privilege  on  any 
ground  prejudicial  to  him.  Judge 
to  decide,  708,  709 

party  not  disabled  from  suing  because 
he  cannot  get  discovery,  089 

party  not  entitled  to  discovery  for 
mere  purpose  of  ascertaining 
whether  anting  tends  to  db- 
prove  opposmg  case,  694 

party  refusing  to  comply  with  order, 
liable  to  attachment,  702 

— —  in  such  cases  order  for  attach- 
ment need  not  be  personally  served, 
702 

party,  when  protected  from  producing 
documents,  705 

party  who  has  to  make  discovery 
must  do  so  by  affidavit  and  accord- 
ing to  the  form,  697 

—  affidavit  must  state  full  particu- 
lars of  documents  and  where  tbey 
are,  697 

however  much  disclosure  may  be 


against  party  who  has  to  discover, 

he  is  bound  to  make  discovery, 

697,698 
party  who  has  to  make  discovery  not 

excused  by  ignorance  of  facts,  696 
bound  to  find  out  who  of  his 

agents  are  in  possession  of  facts, 

696 
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—  Court  must  be  satisfied  as  to 
reasons  for  not  being  able  to 
comply  with  order,  696 

party  who  obtains  order  can  make 
copies  or  extracts  of  documents, 
but  cannot  use  them  for  benefit  of 
public  or  for  any  other  purpose 
than  suit,  703 

right  of  inspection  confined  to 

himsdf  or  soliator,  703 

person  cannot  introduce  in  pleadings 
false  allegations  so  as  to  get  dis- 
covery, 694 

■  nor  can  person  be  made  P&rty 
to  suit  merely  for  purpose  01  dis- 
covery, 694 

person  exempt  from  producing  docu- 
ment whicn  might  incriminate  him 
or  his  wife,  700 

person  objecting  to  discovery:  for 
every  reason  for  which  he  objects 
he  may  also  object  to  production 
and  inspection,  704 

petition  of  right:  suppliant  cannot 
obtain  discovery  but  Crown  may, 
694 

plaintiff  can  only  apply  for  discovery 
after  filing  declaration,  691-693 

plaintiff  must  discover  on  strength 
of  his  title ;  rule  applies  to  all 
actions,  700 

plaintiff  not  entitled  to  discovery 
where  action  for  penalties  alone, 

69s 

—  but  when  time  for  penalty  or  for- 
feiture expired  discovery  allowed, 

695 
plaintiff's  case  as  to  discovery,  691 

policy  of  Court  as  to  such  orders, 
688 

practice  of  discovery  is  to  produce 
documents  not  named,  687 

principle  is  that  whatever  party  to 
suit  knows  respecting  matter  in 
dispute  his  adversary  should  also 
know,  688 

principles  of  the  Court  of  Chancery 
followed,  685 

privilege  of  confidential  communi- 
cations, 706-708 

production  matter  of  right  under  old 
practice  in  England,  704 

modem  practice  entirely  in  dis- 
cretion of  Judge,  704 

production  of  documents  to  be 
within  reasonable  time,  705 

question  of  possession  or  non-posses- 
sion, deponent's  oath  accepted,  as 
condusive,  698 

responsible   officer    of    department 
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should    make    affidavit   claiming 
privilege,  708 
right  of  discovery  allowed  also  be- 
cause  of   answers  to  opponent's 
case,  696 
lights  of  plaintiff  and  defendant  to 
'   discovery  reciprocal,  695, 696 
similarity  or  diversions  of  English 

rule  with  our  local  rule,  690 
**sol6  possession,"  meaning  of  term, 

705 

special  person  havinfif  to  inspect  docu- 
ments reason  must  be  given  there- 
for and  order  of  Judge  obtained,  703 

third  parties,  if  to  produce  docu- 
ments, notice  must  be  given  to 
opponents  of  suit,  708 

this  chapter  limited  as  to  discovery 
as  it  aiiects  documents,  691 

uniformity  of  modem  practice  of 
discovery,  685 

when  certain  documents  may  be 
photographed  by  other  side,  709 

why  order  of  discovery  was  resorted 
to,  688 

Divorce. 

absence  of  either  spouse  no  excuse 
for  adultery,  509 

—  nor  desertion  of  either  party 
excuse  for  adulteir,  509 

action,  delay  in  hnngiog,  does  not 
amount  to  condonation,  510 

action  for  divorce  different  to  action 
for  cancelling  or  repudiating  mar- 
riage, 501 

action  in  following  cases  should  be  to 
repudiate  marriage,  for  instance — 
impotency,  ignorance  of  previous 
stuprnm^  insanity,  50X 

actions  for  divorce:  marriage  must 
first  be  proved,  502 

how  marriage  to  be  proved,  502 

'—  with  us  parties  must  be  identi- 
fied to  marriage  certificate,  502 
by  £ng1i£  law  mere  produc- 


tion  of  certificate  sufficient,  503, 504 

—  examples  of  such  cases,  503 

—  with  us  there  must  be  handed  in 
duplicate  original  of  marriage  certi- 
ficate or  certified  copv  thereof,  and 
plaintiff  must  swear  by  connecting 
nim  or  herself  with  it,  502 

in  cases  where  certificate  can- 


not be  produced,  Court  may  be 

satisfied  by  other  evidence,  503 
—  examples,  503 
actions  on  ground  of  impotency,  what 

allegation  absolutely  necessary  by 

husband  or  wife  in,  524 
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English  law  hereon  same  as 

ours,  524 

acts  and  conduct  of  parties  must,  as 
in  all  circumstantial  evidence,  be 
considered  by  Court,  505 

■  Court  must  be  satisfied  that 
various  occurrences  letd  to  con- 
clusion of  adultery,  505 

no  hard-and-fast  rule  can  be 

laid  down  hereon,  505 

various  circumstances  must  be 


such  as  to  lead  to  conclusion  of 
adultery,  J05 

—  gross  indecorum,  undue  fami- 
liarities, if  unexplained,  ingredients 
of  adultery,  500 

confession  in  it^lf  insufficient 


proof,  506 

admiision  coupled  with  other  evi- 
dence may  be  taken  as  proof  of 
adultery,  506 

adultery  and  desertion :  these  two 
causes  of  divorce  adopted  in 
Holland  and  by  us,  501 

—  custom  has  introduced  into 
Holland  additional  grounds  of 
divorce,  adopted  by  us,  501 

these  grounds  are  :  commission 

of  an  unnatural  crime  such  as 
sodomy,  bestiality,  perpetual  im- 
prisonment, long  absence,  and  the 
refusal  of  the  right  of  marital 
privileges,  501 

adultery  and  fornication  or  concu- 
binage, difference  between,  ^04 

"Adulterv,"  "Condonation,"""Col- 
lusion,"  and  "Connivance,"  for 
general  principles  of  English  law 
on,  see  p.  509 

adultery,  dennition  of,  504 

adultery  in  England  no  longer 
criminal  offence,  but  only  ecclesi- 
astical, 528 

punishment  for  it,  528 

adultery  only  act  which  Court  can- 
not take  the  bare  admission  of 
parties  of,  but  must  be  proved, 
506 

adultery,  parties  who  commit,  caxmot 
marry  each  other,  512 

adultery,  party  guilty  of,  cannot 
bring  action,  509 

adultery,  what  does  not  amount  to, 

50s 

adultery,  when  denied  and  condona- 
tion pleaded,  dates  and  places  of 
latter  must  be  proved,  507 

adulteress  cannot  take  advantage  of 
own  wrong,  512 

allegation   must   if  possible  be    in 
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summons   and   declaration  when 
and  where  adultery  took  place,  506 

examples  where  this  cannot  be 

alleged,  506,  507 

any  ground  for  which  in  England 
King's  Proctor  can  oppose  rule 
nisi  might  be  successfully  used  here 
in  opposing  divorce,  532 

application  to  Court  for  alimony, 
or  costs,  to  be  set  forth  fully  in 
affidavit  of  facts,  531,  ^33 

grounds  for  which  husband  can 

opi)ose  application,  532 

instances  of  various  orders  for 


different  amounts  being  granted  by 

Court,  532 
Athens  and  Sparta :  husband  might 

sue  for  divorce  if   wife  bore  no 

children,  500 
or  might  divorce  her  without 

ceremony,  500 
spouses  might  mutually  agree  to 

divorce,  500 
bigamy,  detinition  of,  504 
"bigamy,"    "incest"    and    "adul- 
tery "  :  when  person  may  be  guilty 

of  the  three  cnmes,  504 
cases  cannot  be  heard  in  camerd^  509 
causes  for  which  in  Mosaic  ]>eriod 

husband  could  not  obtain  divorce, 

499. '500 
Colonial  marris^es  must  be  according 
Co  requirements  of  Colonial  law, 
508 
condonation  and  cohabitation,  diffe- 
rence between,  510 
condonation  bar  to  divorce,  508 
-r —  definition  of  condonation,  508 
^—  condonation  cannot  be  presumed 

but  must  be  proved,  508,  509 
^—  what  amounts  to  condonation, 

509    . 

living  under  same  roof  not  con- 


donation, 509 
—  Court  must 


be  satisfied   why 
parties  continue  under  same  roof, 

509       . 
consorting    of    married    man    with 

prostitute  primd  facie  evidence  of 
adultery,  507 

clandestine  introduction  to  his 

house  of  woman  at  night,  ditto, 

507 
—  venereal  disease,  ditto,  507 
co-respondent,  when  liable  to  costs 
and  when  not,  517 
co-respondent"  or   "wife's  para- 
mour," 513 
correspondence  in  itself  insufficient, 
but  may  go  to  establish  guilt,  506 
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costs  in  discretion  of  Court,  517 
Court  must  be  satisfied  that  charge 

of  adultery  probable, .  506 
custody  of  children,  examples  as  to, 
when  with  guilty  and  when  wiUi 
innocent  spouse  or  other  people, 

530,  531 

custody  of  minor  children  as  rule  to 
ixmocent  spouse,  530 

examples  where  Court  has  made 

different  order,  530 

in  such  cases  Court  must  con- 
sider welfare  of  children,  530 

damages  awarded,  examples  of,  517 

declaration  alleging  adultery  be- 
tween certain  dates,  evidence  can- 
not be  led  as  to  other  dates,  507 

defendant  in  default  of  plea  s.hould 
have  notice  of  trial,  509 

direct  evidence  of  adultery  not  neces- 
sary, 505 

circumstantial  evidence  must  be 

probable,  ^05 

dissolution  ot  marriage  in  community. 
Court  may  appoint  person  to  divide 
property  on,  529 

•  where  such  division  would  be 

injurious.  Court  may  order  one 
spouse  to  pay  the  other  reasonable 
sum,  530 

or  order  gradual  liquidation, 

530 
divorce  cannot  be  obtained  in  the 

following  cases— 

when  a  wife  has  been  raped, 

S09 


when  wife  bond  fide  deceived, 

—  if  party  believes  spouse  to  be 
dead  and  marries  anotner,  510 
by  prescription  of  five  years 


after  adultery  and  parties  still  live 

together,  510 
divorce  formerly  had  to  be  obtained 

before   damages   could  be   given 

against  co-respondent  in  England 

as  well  as  here,  513-516 
now  co-respondent  may  be  sued 

for  damages  both  in  England  and 

here  without   decree  of  divorce, 

513-5*6 

various  local  decisions  hereon, 


5«4-5»6 
divorce,  in  action  for,  there  should  be 

no  collusion,  508 
collusion  caimot  be  presumed 

but  must  be  proved,  508 
divorce,  instances  where  cannot  be 

sued   for,  but  marriage  declared 

void  ab  initio^  523 
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divorce  in  the  Mosaic  period,  499 
— —  grounds  for  which  it  coidd  be 

obtained  in  Mosaic  period,  499 
divorced  woman  could  marry  another 

man  by  Mosaic  law,  but  not  her 

former  husband,  512 

—  in  beginning  of  Christian  era 
she  could  not  re-marry  at  all,  512 

^—  by  our  law  parties  may  re- 
marry either  former  spouse  or 
anyone  else,  512 

female  plaintiflf:  instance  where 
Court  can  ask  whether  she  herself 
has  not  been  guilty  of  adultery,  508 

—  evidence  in  such  cases,  5oi8 
formerly  granted  for  merest  caprice, 

499 
frivolous  grounds  for  which  husband 

could  obtain  divorce,  ^00,  501 

' these  trivial  grounds  done  away 

with  by  Christ,  who  restricted  it  to 
adultery  only,  501 

Saint  Paul  added  desertion,  501 

guilty   narty   as    rule    forfeits    all 
benefits   obtained    through    mar- 
riage, 528 
definition  of  forfeiture,  528 

—  examples  of  forfeiture  for  and 
against,  ^29 

forfeiture  is  only  of  benefits 

derived  from  innocent  spouse,  528 

guilty  party  pays  costs  of  action 
usual  rule,  but  Court  has  dis- 
cretion to  order  otherwise,  531 

guilty  spouse's  right  to  have  at  all 
reasonable  times  access  to  children, 

530^531 

—  children  cannot  be  removed  out 

of  Colony  without  consent  of  other 
spouse  or  of  Court,  531 

■  wife  cannot  recover  from  hus- 
band maintenance  for  children 
whom  she  removed  out  of  Colony 
without  such  consent,  531 

husband  by  old  law  could  kill  wife 
caught  in  act  of  adultery,  510 

conflict  between  writers  hereon, 

510,  511 

Colonial  decision  hereon,  511 

husband  has  action  for  damages 
against  co-respondent  both  here 
and  in  England,  513 

in  England  co-respondent  must 


be  joined  in  action,  513 

not  so  with  us,  &ough  it  may 


be,  513 

rith 


with  us  co-respondent  not  joined 
if  no  damages  daimed  from  him, 

513. 
—  in   England  must    be  joined 
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whether  damages  claimed  or  not, 

513 
husband  only  in  ancient  days  couid 

get  divorce,  not  wife,  499 
husbands  regarded  wives  in  ancient 

days  only  as  pieces  of  furniture,  500 
in  course  of  time  claims   of 

wives    to    divorce    came   to    be 

recognised,  500 

at  first,  while  wife  had  to  assign 


reason  for  divorce,  husband  need 

not,  500 
immediately   divorce   granted   both 

parties  may  marry  again,  532 
in  England  six  months  must 

intervene,  not  so  here,  532 
— -  reason  why  six  months  must 

intervene  in  England,  532 
incapacity,   in  question    of,  parties 

must  submit  to  medical  inspection, 

524 

incapacity  of  woman  to  procreate, 

524 

incapacity  of  man  applies  also 

to  woman,  524 
incapacity  subsequent  to  marriage  no 
ground  for  setting  aside  marriage, 

524 
incest,  definition  of,  504 

infidelity  of  husbaiKl  formerly  no 
crime,  only  that  of  wife,  527 

reason  for  it,  527 

innocent  spouse  can  obtain  dissolution 
of  marriage  where  other  has  been 
guilty  of  unnatural  crime,  517,  518 

insanity  after  marriage  no  ground  for 
repudiating  it,  527 

—-instance  where  party  guilty  of 
adultery  became  insane  before 
action  brought,  action  for  divorce 
could  nevertheless  be  brought, 
527 

insanity  ground  for  setting  aside 
marriage,  526 

—  must  be  proved  that  at  time  of 
marriage  party  was  not  in  a  fit 
state  of  mind  to  marry,  526 

—  not  necessary  to  prove  that  in- 
sanity was  apparent  to  anyone,  526 

Court  must  be  satisfied  that  at 


time  party  was  in  such  imbecile  or 
defective  state  of  mind  as  to  be 
incapable  of  appreciating  nature 
and  consequences  of  marriage,  526 

invisible  incapacity,  in  case  of,  three 
years  must  intervene  before  action 
can  be  brought,  524 

•^—  in  such  case  must  also  be  proof 
that  no  carnal  connection  took 
place,  524 
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judicial  separation  no  bar  to  divorce. 

510 
Justinian  restricted  power  of  divorce, 

500 
he  allowed  no  divorce  ty  con- 
sent unless  parties  went  to  live  in 

monastery,  500 
legal  marriage  necessary  before  there 

can  be  divorce,  502 
long   unknown   absence   ground  of 

divorce  in  Holland,  520 

Placaat  of  1666  hereon,  520 

practice  in  such  cases  was  not  to 

cancel  marriage  but  to  give  leave 

to  innocent  spouse  to  marry  again, 

520 
the  effect  of  such   marriage, 

520,  521 

children  of  such  marriage  legiti 


mate  though  former  husbuid  may 
turn  up,  521 

—  former  husband  could  claim  wife 
back,  521 

^-^  but  not  bring  charee  of  adultery 
against  wife  beoiuse  o?re-marriage, 
520 

—  if  husband  does  not  claim  wife 
back  subsequent  marriage  remains 
l^al,  521 

—  though  law  with  us  we  do  not 
in  practice  use  it,  but  prefer  to  sue 
for  midicious  desertion,  521 

malicious  desertion,  advantage  of 
suing  for,  over  order  to  re-marry, 

521 

—  instance  where  the  Court  here 
refused  leave  to  re-marry,  521 

man  may  r^ard  woman  as  maid, 
instances  when,  525 

—  absolute  necessity  in  action  for 
seduction  of  proving  that  woman 
has  had  carnal  connection  before 
marriage,  525 

—  pregnancy  by  another  man  need 
not  be  proved  to  maintain  this 
action,  525 

hu^Mind  in  such  case  need  not 

support  child  of  marriaee,  525, 526 

— —  difiference  between  this  and  case 
of  affiliation,  526 

—  action  should  not  be  for  divorce, 
but  to  have  marriage  declared  void 
on  ground  of  fraivl  by  reason  of 
stuprum^  526 

—  husband  bringing  action  must 
swear  has  not  luid  carnal  connec- 
tion with  wife  before  marriage,  526 

— -  if  carnal  connection  before  mar- 
riage he  cannot  maintain  this 
action,  526 
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Colonial  case  on  this  subject, 

526 

—  by  Mosaic  law  such  woman  was 
stoned  to  death,  526 

by  our  law  no  punishment,  526 

marriage  is  as  rule  a  pardon  for  all 

ante-nuptial  errors,  504 

exception,  504 

marriage  may  be  set  aside  on  ground 

of  impotency,  523 

impotency    must    be    clearly 

proved,  523 

where  impotency  is  visible  same 

proof  not  required  as  where  in- 
visible, 523,  524 

— *  if  man  is  eunuch  impotency 
visible,  523 

example  of  invisible  impotency, 

523 

Court  must  have  clear  proof  as 

to  the  latter,  52  j 

—  so  long  as  mis  invisible  impo- 
tency is  capable  of  treatment, 
action  to  set  aside  marriage  must 
be  postponed,  523,  524 

measure  of  damages  in  discretion  of 

Court,  516 
^—  this  must  depend  upon  social 

position,  education  and  means  of 

parties,  516 
name  of  party  with  whom  adultery 

committed   rec^uisite   though   not 

absolutely  reqmred,  507 
native  marriage  customs  not  recog- 
nised, 508 
no  evidence  of  adultery  required  but 

presumed,  instances   where,  507, 

—  under  such  circumstances  must 
be  proved  husband  had  no  access 
to  wife  during  that  period,  507 

penalties  and  disabilities  adulterers 
marrying  each  other,  512 

penalty  for  adultery  was  death  by 
Mosaic  law ;  by  Roman  law  tem- 
poranr  relegation  and  partial  con- 
fiscation of  property,  527 

perpetiud  imprisonment  also  ground 
of  divorce,  518 

perpetual  imprisonment  r^arded  as 
kind  of  civil  death,  therefore  cause 
of  dissolution,  501 

Placaaten  of  Holland  as  to  law  of 
banishment,  528 

plaintiff  as  rule  in  divorce  case  must 
be  present  to  give  evidence,  504 

—  m  what  case  Court  can  dispense 
with  presence,  504 

pre-nuptial  and  post-nuptial  offence, 
difference  between,  523 
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presttmptive   evidence   of  adultery, 

various  instances  of,  505 
previous    sluprum^    ignorance     of, 

ground  to  set  aside  marriage,  525 
•^—  definition  of  stuprum  as  used 

here,  525 
•^—  precaution  to  be  exercised  before 

this  action  brought,  525 
privilege  of  divorce  first  allowed  to 

husbands  only  under  Roman  law, 

500 
any  grounds  could  be  assigned, 

SCO 
—  Spurius  Carvillns  Ruga  divorced 

his  wife  on  ground  of  barrenness, 

500 

Cneitts  Pompeius  divorced  his 


wife  for  allied  adultery,  500 
—  Cicero  divorced  his  wife  without 


assigning  any  cause,  500 

Cato  divorced  his  wife  that  his 


firiend  Hortensius  might  marry  and 
have  children  by  her,  500 

first  wife  uqder  Roman  law  who 


sued  for  divorce  was  Paula  Valeria, 

500 
punishment  by  law  of  Holland  and 

with  us,  527,  528 
1 no  instance  with  us  of  local 

prosecution  for  adultery,  527,  528 
punishment    ordered    by   Justin   in 

case  of  adultery  by  wife,  527 
refusal  of  marriage  privileges  cause 

of  divorce,  522,  532 
■         either  spouse   persistently  re- 
fusing  other  right  of  privileges, 

ground  of  divorce,  522 
•^—  what  action  in  such  a  case  should 

be  for,  522 
^—  Court  to  fix  time  within  which 

cohabitation  should   be  resumed, 

522 
^—  instances  where  parties  though 

occupying  same  bed  refuse  each 

other  right  of  privileges,  522 

—  reason  why  such  actions  are 
rarely  heard  of  nowadays,  522,  523 

—  what  parties  resort  to  instead 
of  suing  in  such  case,  523 

—  whether  husband  can  force  wife 
to  carnal  connection,  523 

—  though  Court  may  give  order 
to  return  and  cohabit  it  cannot 
enforce  order,  523 

requisite  of  summons  and  pleadings 
m  case  of  divorce  on  ground  of 
sodomy  or  bestiality,  518 

Salome,  sister  of  Herod,  first  wife  to 
get  divorce,  499 

same  privileges  by  our  law  allowed 
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to  husband  as  allowed  to  wife  for 
obtaining  divorce,  512 

English  law  different,  512,  513 

wi^can  only  obtain  divorce  by 

Enelish   law   if    in   addition    to 
admtery  husband  guilty  of  other 
act,  513 
"sodomy"  and  " bestiality," defini- 
tion of,  517 

by  Mosaic  law  brute  was  to 

be  destroyed,  517 

—  not  so  by  our  law,  517 

punishment  for  this  offence  by 

Dutch  law  is  death,  517 

■  ■  at  present  day  extreme  sentence 
rarely  passed,  517 

penalty  by  law  of  England,  517 

settlement  made  by  ante-nuptiid 
contract    can   also   be    foifeited, 

529,  530 
spouse  condemned  to  perpetual  im- 
prisonment   regarded    as    civilly 
dead,  518 

—  no  Colonial  case  on  subject,  518 

but  several  in  Holland,  518, 519 

law  is,  however,  same  with  us, 

5i8»  519 
suspicion   of    adultery ;    man    and 

woman  in  bedroom  together  un- 
explained, 506 

transportation  in  England  now  sub- 
stituted for  banishment,  528 

our  law  on  transportation,  528 

unknown  absence  of  seven  years  by 
law  of  England  entitles  innocent 
spouse  to  re-marry,  521 

such  re-marriage  can  never  be 

challenged,  521 

■  former  husband  cannot  claim 
wife  back,  521,  522 

—  nor  sue  her  for  divorce,  521 

—  popular  impression  in  Colony 
as  to  that  part  of  law  of  England 
being  in  force  here,  522 

unnatural    crime,     commission    of, 

cause  of  divorce,  517 
unsupported    evidence    of    woman 

with  whom  adultery  alleged  com- 

mittedlnsufEcient  to  prove  adultery, 

506 
Van  der  Linden's  definition  of  adult- 

definition  insufficient,  505 


wife  wanting  to  institute  action  against 
husband  or  defend  one  brouj^t  by 
him,  entitled  to  claim  aUmony 
pendente  lite^  531 

—  also  probable  cost  of  action, 

S3« 

'^—  both  in  discretion  of  Court,  531 
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—  examples  of  order  granted  or 
refused,  531 

~*  if  woman  has  independent  estate 
of  her  own,  not  entitled  to  this 
remedy,  531 

when  parties  married  in  com- 


mmiity  such  application  by  wife 
rarely  refused,  531 
woman  going  to  brothel  with  man 
primA  fade  evidence  of  adultery, 

507 
also  his  admission  to  her  bed- 
chamber acknowledged,  507 

siunmons  for  divorce  on  ground  of 
adultery,  533 

petition  to  sue  bv  edict  for  divorce  on 
ground  of  adultery,  533 

order  of  Court,  534 

citation  by  edict,  534 

plaintiff's  intendit^  535 

■« notice  to  defendant,  535 

summons  for  divorce  on  ground  of 
adultery  with  some  person  un- 
known, 536 

to  set  aside  marriage  on  ground 

of  prior  existing  mamage,  536 

to  set  aside  marriage  on  ground 

of  previous  stuprum^  536 

for  damages  for  criminal  con- 
versation, 537 

notice  of  motion  on  husband  to 
advance  money  for  costs  and  for 
aljmonv,  §37 

affidavit  in  support,  538 

Duties,  &C.,  of  Attornejrs. 

agreements,  what  kmd  attorneys 
may  not  enter  into  with  clients,  740 

attorney  having  given  an  under- 
taking Court  can  compel  him  to 
perform  it,  744 

opinions    of    various    Judges 

thereon,  744-746 

attorney  may  act  as  negoiiorum  gestar^ 

738 
attorney  may  at   his  own  instance 

petition  Court  to  have  name  struck 

off  Roll,  758 

-^—  requirements  necessary  in  such 

case,  758.  759 
attorney  may  stipulate  with  client  for 

lump  sum  in  lieu  of  costs,  740 
attorney  must  have  authority  from 

his  client  to>  do  certain  acts,  737, 

738 

—  when   this   authority  may  be 

implied,  737,  738 
** attorney  "  or  "procurator,"  defini- 
tion of  term,  734 


DUTIES,  ETC.,  OP  ATTORNEYS. 

attorney,  when  not  entitled  to  costs, 

751 
attorney's  conduct  must  always  be 

honourable,  737 
attorneys  formerly  prohibited   from 

giving    evidence   for   or    against 

clients,  746 
now  no  prohibition,  but  attorney 

cannot    disclose    communications 

between  himself  and  client,  746, 

747 

this  privilege  is  for  protection 

of  client,  and  never  ceases,  747 
does  not  extend  to  communica- 


tions between  client  and  attorney 
in  furtherance  of  criminal  purpose, 

747 

attorney's  fraudulent  or  malA  fides 
conduct  to  be  punished  by  Court, 
740 

nature  of  punishment  in  dis- 
cretion of  Court,  741 

power  of  punishment  derived 


from  Roman  law,  741 

—  this   power   assumed    by    all 
modem  Cfourts,  741 

—  law  of  Holland  also  hereon,  741 
Court's  power  of  punishment 


hereon  arbitrary,  741 
attorney's  liability   for   negligence, 

examples  of,  75^-755 
attorneys  liable  for  their  mistakes, 

735,  736 
attorney's  name  struck  off  Roll,  ex- 
amples, 755,  756 

Court's  discretionary  power,  755 

attorney's  professional  duties,  736 

some  duties  defined,  736,  737 

attorneys  struck  off  Roll  by  Court's 
own  initiation,  examples,  742,  743 
champerty     or     maintenance     pro- 
hibited, 740 
Cicero's  definition  of  a  lawyer,  734, 

735 
claim  of  client  against  attorney  for 

misconduct  should  be  by  action, 

755 
client  having  remedy  against  attorney, 

examples,  751 

client's  remedy  against  attorney  for 
any  blameable  conduct,  750,  751 

law  of  Holland  hereon,  751 

client's  remedy  to  sue  for  damages 
though  attorney's  wrong  be  not 
unprofessional,  749 

Colonial  decisions  where  attorneys 
have  been  struck  off  Roll,  or  sus- 
pended, examples,  756,  757 

conviction  for  criminal  offence  ground 
for  striking  attorney  off  Roll,  746 
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exception  under  certain  ex- 
tenuating circumstances,  746 

Court  can  on  its  own  initiative  strike 

an  attorney  off  Roll,  742 
Court  can  refuse  admission  for  all 

causes  for  which  attorney  may  be 

struck  off  Roll,  743 
Court  can  refuse  person  unworthy  to 

be  admitted  an  attorney,  743 
Court  must  decide  as  to  what  amounts 

to  professional  misconduct,  742 
Court  must  in  case  of  dispute  be 

satisfied     as     to     this     implied 

authority,  738 
Court  struck  attorney  off  Roll  who 

allowed  his  houses  to  be  used  as 

brothels,  750 

-  opinions  of  Judges  thereon,  750 
Courts   have   power    to    summarily 

punish  advocates  and  attorneys  in 
professional  matters,  740 

Court's  power  not  limited  to  un- 
professional conduct  or  criminal 
actions,  749 

examples  in  such  cases,  749,  750 

Court's  power  of  summaiy  jurisdic- 
tion, 743,  744 

Court's  power  to  re-enrol  attorney 
struck  off,  756,  757 

requirements  necessary  before 

person  can  be  re-admitted,  757, 

758 
Court  s  power  to  strike  attorney  off 

Roll,  although   not   indicted  for 

offence,  756 
Court's  power  to  suspend  or  strike 

off  Roll,  741 
principles  of  law  hereon,  741, 

742 
d^;ree   of  negligence   of    attorney 

depends  upon  nature  of  each  case, 

751 
attorney  bound  to  use  reason- 
able care,  etc.,  752 

opinion  of  l^al  men  hereon. 


. 752-755 
difference  between  Court's  summary 

power  as  to  wrong-  done  by  attor- 
ney as  such,  and  as  to  his  conduct 
being  unworthy  of  officer  of  Court, 

749 
duty  of  principal  if  he  cannot  instruct 

clerk,  760 
history  of  office  of  attorney,  733 
law  demands  that  attorney  shall  have 
reasonable  knowledge  of  his  pro- 
fession, 736 
law  of  Holland  and  of  England  as  to 
duties  and  liabilities  of  attorney 
the  same,  739 


DUTIES,  ETC.,  OF  ATTORNEYS. 

we  follow  English'  precedents. 


which  are  more  numerous,  739 
legal  adviser  may  not  take  part  in  or 
countenance  any  fraudulent  trans- 
action, 747,  748 

no  excuse  for  attorney  to  say 

he  acted  as  legal  adviser,  74J8 
—  the  fact  of  his  having  done 
wrong   sufficient   to  render   him 
punishable,  748 

where  Court  will  not  act  sum- 


marily, 748 

this  disciplinary  power  dates 


from  Roman  period,  748 
maxim  '*  honesty  is  the  best  policy," 

737 
oath  to  be  taken  by  attorney  before 

enrolment,  739 

old  oath  required  by  law  of 

Holland,  739 

—  oath  at  the  present  day  in  this 
Colony,  740 

obligations  of  attorney  to  instruct 
clerks,  ^59,  760 

*—  opimons  of  legal  writers  there- 
on, 760 

old  law  that  no  person  could  repre- 
sent another,  733 

proceedings  against  attorney  to  have 
name  struck- off  Roll  for  profes- 
sional misconduct  to  be  by  notice, 

755 
how  notice  to  be  served,  755 

examples  where  notice  could 

not  be  personally  served,  755 

profession  of  attorney  considered  in- 
famous in  olden  days,  734 

opinions    of    persons    to-day 

thereon,  734 

respectability  of  office  at  present 

day.  734 
necessity  of  such  an  office,  734 

right  of  admission  discretion  of  the 
Court,  743 

removal  or  suspension  also  dis- 
cretionary, 743 

right  of  appod  to  higher  Court  in 
case  of  suspension,  758 

Roman  cogmtor  or  procurator,  733 

various  kinds  of  procurators, 

733 
Roman  law  that  every  suitor  bound 

to  appear  in  person,  734 

—  so  also  in  England  before  Statute 
of  Merton,  734 

suitor,  from  when  might  appear  by 

attorney,  734 
Warren's  opinion  of  the   office  of 

attorney,  735 

—  Van  der  Linden's  ditto,  735 
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works  of  reference   as   to   general 
duties  and  obligations  of  attorneys, 

738 
wrong  done  by  attorney,  though  not 

in  |>rofessional  capacity  Court  can 

pomsh  him  as  officer  of  Court, 

748.  749 

notice  to  be  struck  off  Roll,  761 

affidavit  in  support,  761 

notice  of  suspension,  761 


Edictal  Citatioiis. 

^^  actor  seqmtur forum  rd^^  exception 

to  rule,  106 
all  edictal   processes   may  now  be 

served  at  same  time,  124 
change  allowed  by  Court  to  issue 

edict  in  name  of  Sovereign  instead 

of  Court,  125 
defendant    in    default.    Court    can 

allow  purge  it,  121 
directions  of  Court  as  to  time  for 

defendant's   appearance,  example 

of,  115-118 
divorce  not  facilitated,  113 
edictal   citation,  intendit,   order  of 

Court,  and  notice  of  trial  may  now 

all  be  served  at  once,  120,  121 
edict  by  prince  or  ruler,  106,  107 
edict  formerly   posted   on   door  of 

Court;   not  necessary  now,    118, 

119 
former  and  present  practice  as  to, 

III,  112 
generail  rule  as  to,  118 
<<  intendit,"  definition  of,  120 
''intendit "had formerly  to  be  filed 

on  edictal  process  for  provisional 

sentence,  but  not  now,  119,  120 
*' Letters  Requtsitorial "  not  now  in 

use,  114 
liquid  document  must  contain  same 

requisites  as  in  provisional  sentence 

cases,  119 
meaning  of  edictal  citation,  106 

how  issued  fonnerly,  106 

'         Roman  practice,  107 
personal  service  unless  Court  other- 

wise  orders,  114,  115 
plaintiff  to  prove  service  or  publica* 

tion  on  return  day  of—,  120 
practice  in  Holland  to  send  citation 

to  local  Judges  114 
procen  to  obtun,  1 10 
—  information  to  Court  thereon, 

up.  III 
publication  in  Gazette  and  the  law  of 

Holland,  and  how  with  us,  118 
publication  of  edict  and  other  pro- 


EDICTAL  CITATIONS. 

cesses  of  Court  in  GoMdU  is  as  a 

rule   only  once,  bat   Court   can 

order  more  publications,  121 
published  in  name  of  Court  formerly, 

but  may  now  also  be  in  name  of 

Sovereign,  121,  122 
prieis  only  to  be  published  in  pauper 

suits,  123 
return  day  not  to  be  too  lar  off  nor 

too  short,  118 
service  of  edict  having  been  made 

plaintiff  must    prove    case  as  in 

other  cases,  121 
two  actions  fonnerly ;  now  only  one, 

112,  113 

intervening  period  formerly,  113 

now   to   follow   directions   of 

Court,  113 
directions 


depend  upon   facts 
as  disclosed  in  petition,  113,  114 
examples  of,  11 5-1 18 


use  of  citation  though  defendant  has 

quitted  country  and  left  no  property 

to  be  attached,  122,  123 
when  certain  documents  need  not  be 

published  with  edictal  process,  127 
when   edictal    citations    should   be 

used,  107 

—  how  formerly  in  Holland,  108 

—  practice  in  Holland,  108,  109 
— — —  in  what  cases  resorted  to,  109, 

no 
when  to  be  published  in  GaxetU^  115 

form  of  petition  by  edict  for  cancel- 
lation of  sede  of  landed  property, 
123 

to  set  aside  bond  for  undue  pre« 
ference,  124 

citation  thereon,  125 

citation  by  edict  with  chum  for  pro* 
visional  sentence,  126 

notice  to  defendant  in  edictal  cita- 
tion the  plaintiff  sues  as  pauper, 
127 

order  of  Court  on  citation,  126 

Election  Petitions, 
petition    to   set   aside  election   for 

bribery,  878,  879 
• respondent's  answer    thereto, 

880,881 
petition  to  set  aside  election  for  want 

of  candidate's  qualification,  881, 

882 

action  for  damage  for  breach  of 
promise  must  m  proved  like  any 
other  case  for  d^nages,  413 
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— -^  amount  to  be  awarded  at  discre- 
tion of  Court,  413 

ancient  idea  that  in  choosing  a  wife 
a  man  should  do  so  la  the  interests 
of  the  State,  396 

ancients,  custom  of  the,  to  seek 
spouses  for  their  children,  39$ 

ante-nuptial  contract  signed  by 
parties  sufficient  proof  of  engage- 
ment to  marrj,  401 

breach  of  promise,  clear  proof  of 
when  either  party  has  become 
married  since  tne  engagement,  413 

breach  of  promise  of  marriage, 
Servius  Sttlpidus  Rufus  on  action 
for,  413 

Cats,  the  Dutch  poet,  opinion  of,  as 
to  what  kind  of  wife  he  wanted, 

396,  397 

contract  of  engagement  must  be  in 
earnest,  401 

Court  could  compel  marriage  but 
not  compel  parties  to  live  together, 
412 

damages,  in  assessing  Court  may  con- 
sider social  position  of  parties,  loss 
of  comfort,  loss  of  business,  also 
where  lady  has  received  an  offer 
from  another  gentleman,  413,  414 

—  it  is  also  advantageous  though 
not  necessary  to  know  defendant's 
pecuniary  means,  414 

—  where  heavy  damages  are 
claimed  defendant's  pecuniary 
means  always  proved,  414 

definition  of ,  394 

difficulty  of  Court  when  to  decide 

whether  it  was  engagement  or  not, 

407,408 
drunk,  proposal  made  when,  401 
either  party  breaking  off  engagement 

formerly  bound  to  marry  the  other, 

now  only  action  for  damages,  412 
'  what   led    to  this   change  in 

Colony,  412,  413 
engagement  by  letter,  403 
engagement   may  be  from    age   of 

seven  with  consent  of  parents,  394 
engagement    to    be    gathered  from 

senes  of  letters,  403,  404 
■        when  engagement  to  be  assumed 

by  Court,  403,  404 
espousal  may  be  dissolved  by  mutual 

consent,  4x0 

—  when  either  party  can  dissolve 
it  on  just  grounds,  410 

—  grounds  for  which  either  party 
can  cancel  engagement,  410,  411 

espousals  do  not  require  any  form  of 
words,  399 


ESPOUSALS. 

fraud,  engagements  through,  void  ab 
ifUHo,  399 

Great  Powers,  custom  among  the, 
and  Royal  marriages,  ^96 

instance  where  under  old  law  a  man 
was  compelled  to  marrv  the  woman, 
did  so,  but  immediately  after  cere- 
mony walked  out  of  one  door  of 
church,  his  bride  the  other,  412 

Lord  Erskine,  speech  of  on  case  of 
breach  of  promise  of  marriage, 
414-416 

Lord  Hartington,  reference  to  speech 
by,  as  to  important  political  ap- 
pointments, 396 

man  proposing  marriage,  various 
causes  for,  405 

—  whatever  the  cauw  Court  must 
be  satisfied  that  it  was  an  engage- 
ment, 408 

—  all  acts,  expressions,  gestures  or 
signs  may  be  taken  into  considera- 
tion by  Court  in  deciding  question , 
408,409 

various  other  acts  which  Court 

may  also  take  into  consideration, 

409 
man  proposing  to   more  than  one 

woman  at  a  time,  whom  be  is  to 

marry,  402 

—  erroneous  opinion  hereon  by 
some  writers,  40a 

marriage  may  be  from  age  of  puberty, 

395 
marry  at  once  on  an  engagement, 

parties  may,  398 

our  laws  require  mutual  and  volun- 
tary consent,  39$,  396 

persons  who  may  never  marry  cannot 
be  engaged  to  be  married,  394 

—  who  these  are,  394 

presents  on  engagement  to  marry, 

403 

—  examples  among  the  ancients, 

403 

promise  of  marriage  may  be  con- 
ditional, 401 

proposal,  examples  of  what  amounts 
to,  399.  400 

proposal  made  by  a  major  to  a  minor 
cannot  be  withdrawn  by  him 
because  the  other  is  a  minor,  402 

—  nor  an  acceptance,  402 

—  minor  is,  however,  not  bound 
by  a  proposal  or  the  answer,  403 

—  it  legal  guardians  have  con- 
sented thereto,  party  liable  to  aa 
action,  402 

proposal,  so  long  as  not  accepted 
maker  may  recall  it,  402 
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proposals  generally  from  the  man, 

397 

—  examples  in  the  Mosaic  period, 

397 
reasonable  time  allowed  if  no  time 

fixed,  398,.  399 
this  reasonable  period  depends 

upon  drcumstances,  398,  399 
Romans,  custom  of,  to  betroth  their 

young  children,  395 
"  silence  gives  consent,"  meaning  of 

term,  404-407 

—  examples  of  such  instances, 
404-407 

"understanding,"  meaning  of  the 
term,  401,  407-409 

—  various  causes  for  this  under- 
standing,  408 

void  ab  initio  between  persons  within 
the  prohibited  degrees,  394 

void  if  either  party  knew  the  other 
was  still  married,  394 

if  party  receiving  the  proposal 

was  ignorant  of  the  other's  mar- 
riage, action  for  dama^  for 
breach  of  promise  would  lie,  394 

woman  forcibly  seduced  aninst  her 
will  no  cause  to  break  on  engage- 
ment, 411 

woman,  nothing  to  prevent  proposal 
on  the  part  of,  397 

why  women  should  be  allowed 

to  propose,  397,  398 

words,  alleged  precautionary  used  by 
an  attorney  in  a  proposal,  401,  402 

words,  no  particular  form  required 
for  engagement,  404 

summofis  for  breach  of  promise  of 
marriage,  416 

Hjpotfaecatiofis. 

acts  of  person  novating  tadt  hypothec, 

604,  605 
assignment,  when   is   pledged   and 

men  not,  594 
bond  applies  only  to  goods  of  debtors 

in  country  where   bond   was  so 

passed,  599 

Plaouit  of  May  loth,   1529, 

hereon,  600 

bonds  may  be  for  debts  not  yet  due, 

600^  601 
burial  expenses  always  preferent,  577 
child's  tacit  hypothec  not  disturbed 

by  Kinderbewys,  576 
claims  in  insolvency,  how  be  settled 

and  ranked,  574 
conventional  hypothecs,  definitioo  of, 

598 
what  this  may  conast  of,  598 
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creditor  cannot  sell  subject  matter  of 

pledge,  595 
death-bed  expenses,  577,  580 
deed  of  transfer  cannot  be  pledged, 


597 
deuv< 


rery  and  retention  of  thing 
pledged  absolutely  necessary,  S9o 

delivery  essential  in  pledge  of  mov- 
ables, 590,  592 

delivery  of  goods  in  underhand  deeds, 
602 

delivery  and  retention  must  be 

bond  fide  and  not  sham  transaction, 
602 

—  so  also  sale  or  lease,  602 

division  of  hypothecations,  576 

doctor's  and  chemist's  accounts  pre- 
ferent only  for  last  illness,  580 

examples  as  to  preference  of  goods 
delivered  and  not  delivered,  590, 

591 
examples  of  instances  of  liens  and 

hypothecs  which  formerly  existed 

but  which  have  been  repealed  by 

Act  5  of  1861,  587,  588 
examples  of  instances  where  parties 

never  had  and  have  not  now  liens 

or  tacit  hypothecs,  588,  589 
examples   of  various   persons  who 

have    hypothecs    or    liens,    586, 

587 
examples    when     conventional     or 

special  hypothec  ceases,  604 
£Eu:tor  or  commission   agent's  lien, 

585 
flock    of  sheep    pledged    includes 

lambs,  &c.,  595 

general  clause  m  bond,  meaning  of, 

599, 
general  conventional  hypothecs,  rules 

as  to  order  of  preference  in,  sum- 
marised, 603 

goods  delivered,  reason  why  preferred 
to  pledge  widiout  delivery,  602- 

goods  in  2iop  pledged,  595 

goods  when  already  pledged  to  one 
creditor  can  be  pleoged  to  another, 

595 

hypothec    once    attached     remains 

good,  578 
insolvency  of  lessor  or  lessee  cancels 
lease  so  far  as  he  b  concerned,  but 
trustee  may  continue  lease,  592, 

.   593 

mterest  on  bond  preferent  for  year 

and  current  year,  598,  599 

in    what    cases    certain    judgment 

creditors  would  be  preferent  over 

other  judgment  creditors,  590 

judgment  creates  no  preference,  578 
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judgment  creditors  have  no  liens, 
589 

—  old  and  present  law  hereon,  589 
Kinderbewys,  effect  of,  $75,  576 
Kinderbewys,    registration   of,    and 

how,  575 
Kinderbewjs,  the  utility  of,  576 
Kusting-brief,  when  is  always  pre- 

ferent,  603 

requisites  of,  575 

lease  cannot  be  made  to  the  detriment 

of  prior  bond,  592 
lease  made  in  fraud  of  creditors  void, 

593 
lease  of  land  for  twenty-five  years 

and  upwards  must  be  registered, 

593 
lease  where  identical  stock  must  be 

returned    ownership    of  property 

remains  in  stock,  593 
lease  where  identical  stock  need  not 

be    returned    ownership    thereto 

vested  in  lessee,  593 
rule  of  insolvency,  application 

of^  in  such  cases,  593 
— —  point  to  be  looked  to  is  in  whom 

is  ownership  vested,  593 
l^al  or  tacit  hypothec,  definition  of, 

577 
legal  or  tacit  hypothecs  which  are 

still  in  force,  examples  of,  578,  588 

legatee's    lien    for   twelve   months, 

585 
lessee's  right  to  growing  crops  pre« 

ferent  during  existence  oi   lease, 

594 
when  mortgage  not  affected  by 

this,  594 
lien  of  attomevs,  notaries,  and  con- 
veyancers, 586 

—  their  lien  only  for  any  specific 
work  done  in  or  on  the  prepara- 
tion of  any  document,  586 

—  when  attorney,  &c.,  cannot 
claim  this  lien,  5to 

lien  of  master  of  ship  on  cargo  for 
his  freight,  584 

married  woman's  lien  if  married  out 
of  community,  585 

examples  when  though  married 

out  of  communih^  this  lien  or  pre- 
ference does  not  hold,  585 

merchant's  lien,  584,  585 

**"  mortgage  bond  "  and  *'  hypotheca- 
tion," definition  of  term,  574 

ditto  "Kusting-brief,"  575 

ditto  "  Pledge,"  575 

ditto  "  Kin<fcrbe\^,"  575 

mortgaging  land — all  bmldings  there- 
on included  in  mortgage,  598 


HYPOTHECATIONS. 

mortgaging  ship — all  superstmctore 

implied,  598 
"necessary  suitable  and  reasonable 

funeral    expenses,"     meaning    of 

term,  579 

examples  thereof,  579,  580 

necessity  ot  burial,  577 

necessity  to  be  observed  in  making 

pledge  6f  movables,  589 
no  estate  to  be  interfered  with  with- 
out representation,  577 
"notarial  general  bond,"  meaning  of 

term,  599 
instances  when  latter  bonds  are 

passed,  599 

use  of  such  bonds,  599 

notarial  pledge  unaccompanied    by 

dellveiv  no   better  than  notarial 

general  bond,  595 
oroer  of  preference  of  the  various 

hypothecs,  578 
order  of  ranking  of  mortgage  bonds 

on  same  property,  601 
"  ordinary  covering  bond,"  definition 

and  examples  of  term,  601 
goods  present  and  future  in  shop 

when  subject  to  terms  of  bond, 

601 

when  such  covering  bond  can  be 


ceded  or  not,  601 

owner  of  burnt-down  house  cannot 
be  compelled  to  rebuild  so  as  to 
keep  mortgagee's  security,  598 

— -^  hence  buildings  on  land  insured, 

598 
"parties  to  a  bond,"  definition  of, 

599 
party  must  be  sued  to  make  delivery 

so   as   to   Complete   the   pledge, 

592 

delivery  may  be  svmbolical,  592 

but  delivery  of  land  can  only 

be  by  passing  transfer,  592 
person  who  undertakes  to  pass  bond 

can  be  compelled  thereto,  605 
pledge  and  hypothecation,  difference 

between,  57^ 
pledge,  definition  of,  594 

what  it  may  consist  of,  595 

pledgee  to  tsdce  good  care  of  pledge, 

595 
—  liable  for  losses,  595 

when  debt  paid  he  must  return 

thing  pledged,  595 

pledge  need  not  be  returned  till 


whole  debt  paid,  595 
pledge  need  not  be  notarial,  596 
pledge  of  interest  in  lease  by  one  of 

co-lessees   delivery   to   be  made^ 

594 


INDEX. 


927 


HYPOTHECATIONS. 

pledge  of  movables  may  be  included 

in  Dond,  599 
pledge  on  bonds,  how  to  make,  597 
pledge  on  shares,  when  completed, 

597 
pledges  not  to  be  confused  with  hens, 

596 

differences  between  the  two,  596 

pledgor    fraudulently  moving  thing 

pledged,  guilty  of  theft,  595 
precise  moment  of  the  right  of  a  tacit 

hypothec,  when  necessary  to  find 

out,  578 

—  this  rule  applies  also  to  liens, 

578 
preference    between    doctors    and 

chembt's   accounts,    examples   of 

order  of,  580 

preference  of  insane  persons,  pro- 
digals, and  interdicted  persons 
lasts  for  three  years,  582 

preference  of  landlords  on  goods 
brought  into  the  house  or  on  the 
land,  583 

—  examples  when  they  apply  and 
when  not,  583,  584 

preference  of  minors  lasts  for  three 

years  and  in  certain  cases  five  years 

after  majority,  581,  582 
■         in  what  cases  only  three  years, 

582 
preference  of  quit-rent  only  on  land 

on  which  iinposed,  604 
preference  of  State  for  quit-rent  lasts 

three  years  only,  581 
preference  of  State  on  property  of 

revenue  collectors,  581 
prior  underhand  mortgage,  no  such 

thing  as,  603 
nor  English  doctrine  of  equit- 
able mortgage,  603,  604 
proceeds  of  things  specially  mort- 

|;aged,  how  to  be  dealt  with  in 

insolvency,  604 
qtd  prior  est  tempore  potior  est  jure^ 

examples  of  rule,  600 
release  of  certain  property  mortgaged 

does   not  discharge  operation  of 
^  general  clause  of  Iwnd,  603 
rights  of  pledgor  and  pledgee  against 

each  other,  596 
rule  as  to  order  of  ranking  of  several 

bonds  passed  same  day  on  same 

property,  601 
— «  when  rule  not  applicable,  601 
rule  in  all  hypothecs,  577 

—  exceptions  to  rule,  577 

"  sequestration  and  administration 
costs,'*  meaning  of  term,  578 

—  examples  thereof,  578,  579 


HYPOTHECATIONS. 

servitude  cannot  be  to  detriment  of 

prior  mortgage,  594 
special     case     embracing     various 

instances  of  preferences,  605-608 
town  lands  sub-let  without  consent 

of  lessor,  593 

not  country  lands,  593 

when  movable  shelving!  put  up  by 

tenant  can  be  removed  by  him, 

594 

In  Formi  Pauperis,  or  Pro  Deo.  ^ 
advocates  and  attorneys  to  claim  no 

fees  for  conducting  pauper  suits, 

340 

when  entitled  to  fees,  340 

affidavit   of  resident   householders, 

338 
applicant  must  pay  all  other  necessary 

expenses ;  examples,  341 

barrister  certifying  prt^abilis  eausa^ 
rule  nisi  asked  for,  338,  339 

benefit  to  sue  or  defend  as  pauper  ap- 
plies only  to  the  Court  fees,  stamps, 
advocate's  and  attorney's  fees,  340 

certain  pauper  rules  practically  use- 
less, 340 

Court's  discretion  to  allow  privilege 
to  sue/n;  Deoy  339,  340 

—  either  party  to  suit  may  ask  for 
this  privilege,  340 

definition  of ^  337 

no  pauper  fund,  340 

notice  rule  to  opposite  party  to  show 

cause  against  it,  339 
object  of  proceeding  in  formd pauperis^ 

337 
who  entitled  to  claim  it,  337 

party  ordered  to  pay  costs  in  a  lower 
Court  cannot  appeal  as  pauper 
without  first  payii^  those  costs  or 
giving  security  therefor,  340 

person  who  obtains  permission  from 
Supreme  Court  to  sue  or  defend  as 
pauper  may  do  so  in  Circuit  Court, 

340 
when  party  who  obtained  this 

privil^e  forfeits  it,  340 
preliminary  step  to  obtain  this  order, 

337-339 
privilege  to  sue  or  defend  refused 

in  divorce  cases  unless  applicant 

appears  personally,  338 

prvbabilis  eausa,  meaning  of  reference, 

338 
report,  petition  referred  to  barrister 

for,  338 

—  barrister's  duty  thereon,  338, 

339 
supposed  poor  fund,  341 
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petitioo  to  sue  in  Jormd  pauperis^ 

—  affidavit  of  householders  m 
support,  34a 

Judicial    Sepantion,   a   mtoak  et 
tbofo* 

actions  for  judicial  separation  :  for* 
merly  evidence  had  to  be  given  in 
support  of  claim,  479,  480 

~—  rule  now  modified,  480 

—  examples  of  this  modification, 
480 

Acts  of  Parliament  which  protect 
wife's  property  in  England,  480 

dDimoTtj  petuUnU  lite,  480 

Appeal  Court  decision  in  England  as 
to  custody  of  children,  478 

——  our  law  also,  478 

canon  law  in  Rome  or  anywhere 
else  has  no  force  where  in  conflict 
with  civil  or  common  law  of  land, 

473 
children  cannot  be  removed  out  of 

Colony  without  order  of  Court  or 

other  party's  consent,  478 
conunumty  of  property  introduced 

by  custom,  474 
—— ~  where  parties  married  out  of 

community   no    question    of    its 

division,  474 
what  is  requisite  in  order  to 

obtain  this  action,  474 
Court  can  grant  forfeiture  of  benefits 

in  actions  for  malicious  desertion 

as   well    as    judicial    separation, 

477 

custody  of  minor  children  in  discre- 
tion of  Court,  478 

<—  custody  wiUi  innocent  spouse 
as  a  rule,  478 

—  but  Court  may  leave  custody 
with  either  party,  478 

danger  or  intolerableness,  examples 
of  what  amounts  to,  475-477 

opinion  of  House  of  Lords  and 

Divorce  Court  in  London  as  to 
what  amounts  to  danger  or  intoler- 
ableness,  475,  476 

decree  for  separation,  no  benefit  of 
where  no  property,  479 

—  reason  wny  separation  asked 
for,  479 

deed  of  separation  cannot  be  made 

rule' of  Court,  479 
division   should    be  asked    for   in 

summons  when  spouses  are  married 

in  community,  477 
ecclesiastical  law  not  binding  which 

is  contrary  to  common  law,  473 


JUDICIAL  SEPARATION. 

either  party  can  be  forced  to  judicial 

separation,  478,  479 
innocent  wife  entitled  to  maintenance 

from  husband  during  separation, 

477 

where  division  of  property  is 

made  she  is  not  so  entitled,  477 

in  what  cases  she  is  to  support 

herself  though  no  division  ox  pro- 
perty made,  477 

in   an^    case   husband   must 

support  children,  478 

judicial  decree  lapses  whenever 
spouses  come  togetner  again,  480 

judicial  separation  before  Notary 
Public,  478 

such    separation    binding    on 

parties  only,  478 

— ^  no  effect  as  against  creditors  or 

other  parties,  478 
judicial  separation,  effect  oi,  474 
judicial  separation  instead  of  divorce, 

person  may  sue  for,  474 
juoidal  separation,  lawful  reasons  for, 

474 
— —  as  general  rule  dangerous  or  in* 

tolerable,  474 

-  Court  must  be  satisfied  as  to 
danger  or  intolerableness,  474,  475 

judicial  separation  not  in  force  under 

Roman  law,  473 
— ^  reasons  thereof,  473 

its   introduction   traced   from 

canon  law  of  Rome,  473 

-  introduced  there  by  deigy  and 
why,  473 

judicial  separation  only  from  bed, 
board  and  cohabitation,  474 

-  by  Roman  law  did  not  include 
division  of  property,  because  there 
was  no  community  of  property  by 
Roman  law,  474 

■        but  with  us  division  of  property 

included,  474 
judicial  separations  only  provisional 

in  hope  of  reconciliation  of  parties, 

480 

marriage    tie    not    dissolved 

thereby,  4180 

— —  marital  power  only  temporarily 
suspended  thereby,  480 

also  community  of  property, 

480 

judicial  separation  only  remedv  to 
avoid  liability  for  each  other's 
future  debts,  479 

judicial  separation,  when  introduced 
into  Holland,  473,  474 

• Placaat  thereon  of  March,  1656 

.  .  .  473»  474 
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law  of  Holland  hereon  in  force 

with  us,  474 

in  question  of  doubt  Holland 

followed    opinions    of    canonists 
hereon,  474 

maintenance  to    wife    according  to 

social  position,  477 
notarial  separation  must  be  voluntary, 

478 

notarial  separation  no  bar  to  judicial 
separation,  479 

—  nor  any  separation  bar  to 
divorce,  479 

payment  of  general  debts  to  be  made 
before  property  divided,  477 

after  this  decree  one  not  liable 

for  debts  of  other,  477 

pending  action  for  separation  if  either 
spouse  meditates  flight  or  makes 
away  with  property  may  be  arrested, 
480 

publip  advertisements  warning  against 
debts  contracted  by  either  spouse 
not  binding  on  public,  nor  is 
notarial  separation,  479 

reason  why  tnough  person  has  good 
ground  for  divorce  prefers  to  sue 
for  judicial  separation,  474,  475 

spouses'  liabilities  for  other's  debts 
continue  during  notarial  separa- 
tion,  478 

—  to  avoid  this  liability  judicial 
separation  preferable,  478 

spouses  marrying  by  contract  ex- 
cluding community,  each  gets  back 
his  or  her  own  property  even  as  to 
settlement  made,  477 

Supreme  Court  held  formerly  that 
notarial  deed  of  separation  could 
not  be  enforced  without  bringing 
action  for  judicial  separation,  479 

—  rule  now  diflTerent,  479 
separation  regulated  by  Act  of  Par- 
liament in  England,  480 

summons  for  judicial  separation  and 
to  enforce  notarial  deed,  481 

by  wife  for  judicial  separation, 

forfeiture  of  benefits,  custody  of 
children  and  maintenance,  481 

Malidous  Desertion  and  Restitu- 
tion of  Conjugal  Rights. 

action  for  judicial  separation  may  be 
brought  in  England,  486 

also  if  husl^d  deserts  for  two 

years  and  has  committed  adultery, 
ground  for  wife  to  obtain  divorce 
in  England,  486 

banishment  in  certain  crimes  before 
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annexation  of  Griqualand  West  to 
this  Colony,  483 

banishment  under  maitial  law,  483 

collusion :  there  must  be  none  be- 
tween spouses  to  entitle  either  to 
action  for  desertion,  486 

Court  must  be  satisfied  of  defendant's 
desertion  either  cA  initio  or  by  non- 
return to,  or  non-communication 
with,  spouse,  488 

Court  must  be  satisfied  of  desertion, 
486 

decree  refused  where  plaintiff  said 
he  would  not  take  wife  back  though 
willing  to  return,  487 

other  grounds  by  common  law 

entitling  either  party  to  action  for 
desertion,  487 

deserting  party  offering  to  return, 
plaintiff  spouse  bound  to  take  him 
or  her  bacic,  490 

this  oflfer  to  return  to  be  bond 

fide  and  include  resumption  of 
previous  conjugal  rights,  otherwise 
void,  491 

desertion  may  be  implied  from 
general  conduct  of  defendant,  488 

desertion  no  ground  for  action  for 
divorce  in  England,  486 

difference  of  opinion  as  to  whether 
desertion  must  be  ab  iniHo  mali- 
cious, 483 

—  might  be  inferred  from  sub- 
sequent conduct,  483 

—  latter  view  adopted  by  us,  483, 
484 

owing  to  difference  of  opinion 

formerly  two  actions  required  for 

desertion,  484 
divorce  may  not  necessarily  be  asked 

for  with  view  to  re-marriage,  489 
but  often  is  reason  to  be  free 

from  other's  debts  and  to  declare 

benefits  forfeited,  489 
duration  of  absence  not  necessary  for 

action  for  malicious  desertion,  486 

no    time    fixed    by    law    for 

desertion,  486 

elaborate  opinion  of  some  clergymen 
on  this  question,  482 

English  law :  absence  of  seven  years 
entitles  innocent  spouse  to  re- 
marry, 489 

—  such  re-marriage  cannot  be 
challenged,  489 

evidence  in  support  of  desertion,  484 
first  divorce  for  malicious  desertion 

granted  in  Holland,  482 
forfeiture  of  benefits  in  actions  for 

desertion,  491 

3  o 
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law  of  Holland  :  if  spouse  has  been 
absent  for  five  years  innocent 
spouse  may  marry  again  with  leave 
of  Court,  488,489 

—  that  law  not  practised  with  us, 

489 

—  safest  practice  is  to  sue  for 
desertion,  489 

rbk   if  Court  were  to  grant 

order  to  re-marry,  489 

— —  if  innocent  spouse  were  to  re- 
marry and  former  spouse  turned 
up,  re-marriage  woula  be  void,  but 
children  would  be  Intimate,  489 

hence  advantage  of  our  practice 

to  sue  for  desertion,  489 

malicious  desertion,  decree  of,  cannot 
be  granted  while  decree  of  judicial 
separation  still  in  force,  485 

malidoosdesertion  ground  for  divorce 
with  us,  482 

—  not  allowed  by  Mosaic  law,  482 
introduced  in  Christian  era,  482 

—  origin  of  practice  in  Holland 
not  certain,  482 

malicious  desertion,  what  amounts  to, 

486,487 

examples  of  what  Court  would 

hold  tantamount  to  malidous  de- 
sertion, 487 

old  jurists,  pertinacity  of,  in  requiring 
proof  of  desertion  ab  initio^  490 

—  present  day  tendency  is  to 
consider  all  circumstances,  490 

■    "  if  there  is  clear  evidence  of 
refusal  of  party  to  return  it  sim- 
plifies proof,  490 
old  practice  and  process  as  to  mali- 
cious desertion,  484 
— -—  rule  as  to  process,  484 

inconvenience  of  old  practice, 

484 


present  practice  cheaper  with 
similar  safe^ards,  484 
parties  cohabiting  again,  tacit  can- 
cellation of  decree  for  separation, 

48s 
—  where    parties   regarded    the 

private  deed  as  nullity  decree  for 

desertion  granted,  485 

if  repeated  desertion  by  wife, 


husband  need  not  take  her  back, 

48s 
personal  service :  where  none  effected. 

Court  must  be  satisfied  that  party's 

conduct  amounts  to  desertion,  490 
in  judging  of  this  conduct  Court 

must  consider  every  ingredient  of 

case,  490 
circumstances  of  parties,  their 
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pecuniary  meajUi  means  of  com- 
munication, silence  of  deserting 
party  are  all  ingredients  to  be 
considered  by  Court,  490 
Placaaten  introducing  banishment 
into  Holland,  483 

law  also  in  force  with  us,  483 

plaintiff's  admission  that  object  of 
action  is  to  get  divorce  no  ground 
for  refusing  decree  for  restitution, 

487 
publication   or   service    of  Court's 

order  for  defendant  to  return,  484 
plaintiflTs  prayer  to  be  in  the 

alternative  that  if  the  defendant 

does  not  return  decree  of  divorce 

to  follow,  484,  485 
— -  Court  fiiees  day  of  return,  485 
-~—  this  remedy  can  only  be  by 

action,  not  by  motion,  485 

—  Court  must  have  jurisdiction  in 
such  cases,  485 

examples  where  Court  had  and 

had  not  jurisdiction  in  such  cases, 
485,486 

—  deserting  party  cannot  bring 
this  action,  485 

restitution  of  conjugal  rights,  action 

for,   is  fictitious   preliminary    for 

divorce,  489 
restitution  of  conjugal  rights,  decree 

for,  the  only  one  Court  of  Law 

cannot  enforce,  486 
'         in  England  attempt  once  made 

to  enforce  law,  but  Act  repealed 

next  session,  486 
Scotland  :  innocent  party  must  wait 

four  years  before  brining  action 

for  desertion  ;  not  so  with  us,  486 
simple  absence  does  not  constitute 

desertion,  488 
special  Placaat  in  Holland  on  subject 

of  desertion  in  1666.. 482,  483 

opinions  as  to   effect  of  this 

Placaat,  483 

—  as  to  banishment  under  this 
Placaat,  483 

wife  not  entitled  to  profits  of  joint 
estate  after  she  has  left  hustMUid, 
486 

smmnoiis  for  divorce  by  reason  of 
desertion,  491 

petition  to  sue  by  edicts!  citation  for 
divorce  by  reason  of  desertion,  492 

—^  to  have  benefits  declared  for- 
feited and  for  custody  of  children, 

492,  493 

—  the  usual  order  in  such  matters, 

493 
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dtation  by  edict,  493 

plaintiiTs  intendit,  494 

— —  notice  to  defendant  hereon,  495 

— ^  affidavit  of  service  thereof,  495 

— •  order  of  Court  thereon,  496 

notice  to  defendant  on  order, 

496^ 
affidavit  by  plaintiff  of  non-return, 

citation  and  intendU  where  there  is 
no  property  and  no  children,  497 

—  notice  thereon  to  defendant, 
498 

Marriage. 

action  to  marry  abolished  :  one  for 
damages  substituted,  430 

adultery  of  English  or  Cape  wife 
wherever  committed  entitles  hus- 
band to  divorce,  468 

such  action  to  be  brought  at 

the  place  of  domicile,  468,  469 

—  conffict  of  authorities  hereon, 
468 

-^—  Court's  jurisdiction  if  no  objec- 
tion made  by  defendant,  468 

adultery  or  malicious  desertion  of 
either  party  gives  ground  for  di- 
vorce, 467 

age,  from  what  persons  may  be 
engaged  to  be  married  and  may 
marry,  428 

in  either  case  consent  of  parents 

necessary,  428 

from  age  of  majority  no  consent 

necessary,  428 

anle*nuptial  contract,  to  enter  into, 
curator  to  be  appointed  by  Judge, 

430 

annus  butus^^  meaning  of  term, 

444 

banns  interrupted  must  be  published 
again,  431 

bigamy,  definition  of,  and  punish- 
ment, 443 

children  born  on  subsequent  marriage 
entered  honA  fide  by  both  parties 
are  legitimate,  448 

children  legitimate  if  woman  inno- 
cently believed  husband  was  single, 
448 

civil  cases  X  spouses  can  be  compelled 
to  give  evidence  for  or  against  each 
other,  469,  470 

— ^  but  in  criminal  cases  though 
competent  are  not  compellable,  470 

collateral  degrees:  prohibition  ex- 
tends to  third  degree,  440 

— —  but  beginning  from  the  fourth 
degree  parties  may  many,  440 
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community  of  property,  when  does 

not  apply,  453 
compulsion  to  marry  in  ancient  days, 

427 
consent  given  by  both  parents,  428 

if  they  difrer  Court  decide,  429 

"  cousin  "  and  "  nephew  "  translated 
by  same  Dutch  word  "neef," 
instance  of,  440 

criminal  proceedings  might  be  taken 
for  not  marrying  by  laws  of  Ly- 
curgus,  427 

custom  to  call  certain  persons  rela- 
tions when  they  are  not  in  law, 
441 

■  some  of  these  relationships 
defined,  441 

-'~—  for  this  relationship  see  genea- 
logical tree,  442 

Dalrymple  vs.  D€UrympU^  particulars 
of  case,  437,  438 

definition  of  marriage,  428 

different  religious  persuasions,  parties 
of,  affreeing  to  marry  in  respective 
churches,  436 

dissolution  of  marriage:  wife  may 
retain  husband's  name  or  assume 
any  other,  449 

divorce  cannot  be  granted  for  deser- 
tion alone  in  England,  467 

■  nor  can  in  England  divorce  be 
granted  against  husband  for  adul- 
tery alone,  467,  468 

either  party  dying  before  completion 
of  marriage  or  refusing  to  go 
through  whole  ceremony,  effect  of, 

436 
English  law :  if  marriage  settlement 

that  the  religion  of  the  children 

should  be  that  of  the  mother  who 

was  a  Roman  Catholic,  the  Court 

sustained  the  father's  wishes  that 

children  should  be  brought  up  in 

the  Protestant  faith,  470 

— ^  this  not  so  by  our  law,  470 

— —  modern  decision   in  England 

now  to  consider  welfare  of  child, 

•470,471 
English  wife,  disadvantage  of,  as  to 

(Svorce  compared  with  Cape  sister, 
467 

English  wife :  to  entitle  to  obtain  di- 
vorce husband  must  be  guilty  of 
adultery  coupled  with  some  other 
act  named,  467,  468 

-?—  to  entitle  English  husband  to 
divorce  single  adulteir  on  part  of 
wife  sufficient,  467,  408 

English  doctrine  founded  on 

Roman  law,  468 

302 
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—  by  wife's  adultery  in  England 
strangers  are  introduced  in  the 
family ;  not  so  husband's,  468 

—  this  privilege  to  English  husband 
enforced  only  while  he  domiciled 
in  England,  468 

if  he  becomes  domiciled  in  this 


Colonv  he  is  held  liable  by  the 
law  of  divorce  here,  468 
*—  if  Cape  husband  commits  adul- 
tenr  anywhere  out  of  Colony  his 
wife  still  entitled  to  divorce  here, 
but  if  he  becomes  domiciled  in 
England,  English  law  covers  di- 
vorce, 468 

—  so  also  English  husband  tem- 
porarily on  visit  to  this  Colony, 
commits  adultery,  his  wife  no 
remedy,  468 

English  wife's  gain  and  Cape  wife's 

loss  by  change  of  domicile,  468 
fonnerly  person  who    promised    to 

marry  could  be  compelled  to  do  so, 

430 
former   spouse's   death,    reasonable 

belief  as  to,  448 
genealogical  tree,  advantage  of,  441, 

443 
gifts  between  spouses  to  detriment  of 

children,  466 
gifts  between  spouses  when  void  and 

when  not,  466 

Englisii  law  hereon,  467 

Governors    can    appoint    marriage 

officers  among  Jews,  Malays  and 

other  races,  437 
Holland  and  Spain,   marriages   by 

proxy  ;  not  so  with  us,  439 
but  with  us  person  may  send 

proxy  to  Holland  to  marry  wife 

there,  439 
hours  during  which  marriage  must  be 

solemnised,  but  these  not  necessary 

to  validity  of  marriage,  434 
husband  and  wife  may  be  imprisoned 

for  joint  debts,  453 
husband  as  rule  has  control  of  educa- 
tion,   religious    or    otherwise,    of 

children,  470 
wife  should  also  be  consulted 

herein,  470 
— *  in  case  of  difference   hereon 

Court  may  decide,  470 
■        formerly  English  law  left  these 

matters  to  husband  in  opposition 

to  wife's  wishes,  470 

—  this  rule,  however,  much  modi- 
fied now  in  England,  470 

husband  cannot  change  domicile  to 
-detriment  of  wife's  property,  450 
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husband's  domicile  wife's  domicile, 

450 
husband  formerly  could  beat  his  wife 

by  English  law,  but  not  now,  469 
husband    paying   premium    on    life 

policy,  effect  of,  466,  467 
husband :  when  liable  for  wife*s  debts, 

450 

when  he  can  be  imprisoned  for 

her  debts,  450 

when  she  is  liable  for  half  the 


debts  after  his  death,  450,  451 
husband's  liability  for  wife's  debts 

before  marriage,  452,  453 
husband's  power  of  joint  estate  wheie 

marriage  in  community,  452,  453 
incest  ("  bloedschande  "),  punishment 

attached  to,  443 
incest  by  law  of  England  considered 

ecclesiastical  offence,  443 
punishment  in  England  hereon, 

443 
interest  of  wife  to  assume  husband's 

name,  example  hereof,  449 
exceptions  in  cases  of  inability 

in  England,  449 
*'  jactitation   action,"    meaning   of, 

439 
Judge,  leave  given  by,  to  marry  does 

not  carry  with  it  right  to  make  an 

ante-nuptial  contract,  430 

Judge's  order  does  not  dispense  with 

necessity  of  publication  of  banns 

or  of  licence,  429 

—  he  only  supplies  consent  which 
parents  should  have  given,  429 

he  may  withhold   consent   if 


marriage  not  suitable,  429 

no  appeal  from   hb  decision. 


430 
law  of  England,  effect  of,  on  property 

of  spouses  married  before  1^3... 

456-459 
lex  hac  edictali  punished  subsequent 

marriages  by  the  Roman  law,  but 

by  the  Dutch  and  our  former  law 

allowed,  448 
by  this  law  no  bequest  could  be 

made  to  subsequent  spouse  more 

than  to  child  of  former  marriage, 

448 

lex  hac  edictali  now  abolished,  448, 

466 
liability  of  spouses  :  differences  where 

marriages  are  in  or  out  o(  com- 

munity,  450-454 
life  policies  by  one  spouse  to  another 

formerly   void,   now  good  under 

certain  circumstances,  466,  467. 
local  residence  not  necessary  as  in 
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England,  except  when  banns  are 

published  by  Magistrate,  431 
**  long  unknown  absence,''  meaning 

of  term,  448 
Mi^strate's    duty    before    granting 

special  licence,  434 

licence  to  be  granted  only  in 

special  events,  434,  435 

-  when  such  licence  obtained 
marriage  may  be  solemnised  before 
Magistrate  or  any  clergyman  or 
marriage  officer,  435 

man  excused  from  military  service 
for  a  year  after  marriage  in  Mosaic 
period,  427 

marriage  by  banns  by  Magistrate  can 
be  solemnised  only  by  Magistrate, 

432 

how  banns  are  published  by 

Magistrate,  432,  433 

any  person  can  object  to  such 

marriage,  433 

duty  of  Magistrate  on  receipt  of 


objections,  433 

—  parties  may  appeal  from  such 

deasion,  433 

Court  or  Judge  may  enquire 


into  allegations  of  petitioner,  433 
persons  alleging  frivolous  objec- 


tions liable  to  penalty,  433 

marriage  by  banns  in  church  can  be 

solemnised  only  by  a  clergyman, 

432 
marriage  can  take  place  immediately 
after  publication  of  banns,  431 

—  must  be  solemnised  within  three 
months,  otherwise  banns  must  be 
republished,  431,  433,  434 

—  exceptions  in  cases  in  extremis^ 
where  marriages  have  been  held 
good  without  publication  of  banns 
or  obtaining  licence,  432 

marriage  completed  from  moment 
acknowledging  each  other  as 
husband  and  wife,  435 

—  all  ceremonies  before  and  after 
not  necessary  to  validity  of  mar- 
riage. 435 

marriage  contracted  according  to  the 

lex  loci  valid  everywhere,  400, 466 

conflict  among  writers  about 

this  point,  461 

—  my  own  views  dissenting  from 
some  writers,  see  note,  461-466 

marriage  entered  into  through  fraud, 

439 
marriage  in  church,  431 

marriage  in  community,    effect   of, 

452 

marriage  is  completed  in  church  in 
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'which  it  was  first  solemnised,  436, 

437 
marriage  may  be  prohibited  in  affimty 

as  well  as  in  consanguinity,  439 

—  how  degrees  of  relationship  are 
calculated,  439,  440 

marriage  officers  cannot  solemnise 
marriage  of  widower  or  widow 
without  proof  that  minors'  portions 
of  previous  marriage  are  secured^ 

438 
what  this  proof  is,  438 

—  in  what  cases  proof  not  neces- 
sary, 438 

marriage  officers  may  be  appointed 
by  Governor,  437 

marriage  officer :  ibough  cannot  be 
compelled  to  perform  ceremony 
within  prohibited  time,  if  he  does 
so  marriage  would  be  legal,  444 

marriage  of  minor  without  consent  of 
guardian  declared  valid  by  Supreme 
Court,  428 

—  punishable  by  law  of  Holland, 
428 

marriage  of  widower  or  widow,  444 
marriage  should  be  voluntary  and  no 

undue  influence  used,  439 
marriages  by  officer  not  recognised  by 

law  void,  437 
'—  thus  Malay  and  native  marriages 

void,  437 
marriages  by  unordained  missionary, 

437 
Married  Woman's  Property  Act  in 

Eng^land,  45^-459 
objection  to  marriage  maybe  made 
any  time,  even  last  minute,  430 

—  when  objection  is  bond  fide 
marriage  cannot  take  place,  431 

officers  and  men.  Army  and  Navy, 

can  be  sued  only  in  England  for 

divorce,  468,  469 
'         exception  hereto,  469 
old  Roman  custom  that  marriage  not 

completed  until  parties  have  slept 

together,  435 
opinions  as  to  objects  of  marriage, 

428 
parent  or  guardian  refusing  or  unable 

to  give  consent  to  marry,   Chief 

Justice  or  any  Judge  President  may 

order  marriage,  429 
application  to  be  by  petitidh 

and  summary,  429 

—  Judge  may  use  discretion  to 
order  marriage  or  not,  429 

parents  and  guardians  may  object  to 
marriage  even  of  majors  in  certain 
cases,  430 
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people  who  may  never  marry,  443 

perpetual  silence,  action  for,  against 
jactitator,  439 

persons  temporarily  under  disability 
to  marry,  444 

persons  who  primA  facie  seem  pro- 
hibited from  marrying  may  do  so, 
instances  of,  446-443 

persons  who  stand  in  position  of 
ascendants  or  descendants  to  each 
other,  however  remote,  may  not 
marry,  440 

polygamy  not  tolerated,  428 

process  intended  for  wife  if  served  at 
husband's  residence  good  service, 

450 
prohibition  to  lyrry,  degrees  of,  445- 

447 
prohibition,  former  period  of,  and 

now,  444 

prohibitive  degrees,  marriage  con- 
tracted within,  entirely  void,  443 

proof  of  marriage,  as  to,  448 

proof  of  marriage  law  by  expert 
evidence,  438 

publication  of  banns  or  licence  neces- 
sary before  marriage  can  take  place, 

430 
—  object  of  publication  of  banns, 

430 
publication  of  banns  three  successive 

Stmdays,  431 

«— —  how  if  parties  reside  in  different 

parishes,  431 

■  how  if  published  in  different 
countries,  431 

question  discussed  as  to  effect  of 
community  of  property  on  parties 
domiciled  here  and  marrying 
abroad,  or  domiciled  abroad  and 
marrying  here,  or  when  one  is 
domiciled  here  and  the  other 
abroad,  453-461 

■  opinions  of  American  and 
English  writers  hereon,  454-461 

remedy  against    party   who   ^sely 

gives  out  that  he  is  married  to 

another,  439 
rule  as  to  completion  of  marriage  is 

nuptias   consensus   nOH  concutUis 

facU,  435 
Scotch  law  and  Marriage  Act,  457, 

458 
service    of   marriage,  each   Church 
follows  its  own  form  as  to,  435-437 

■  different  customs  of  different 
Churches,  435-437 

signing  of  register  of  marriage  though 
necessary  not  part  of  ^^dity  of 
marriage,  437 
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fecial  licence,  when  parties  may 
marry  by,  434 

—  origin  of  special  licence,  434 
spouses  cannot  by  our  law  be  indicted 

for  theft  done  by  one  to  the  otluer, 
469 

—  but  may  be  by  law  of  England, 
469 

spouses  privileged  from  answering 
(questions  as  to  inter-communica- 
tion  during  marriage,  470 

privilege  continues  after  divorce, 

wife  in  England  as  well  as  here  com- 
mitting crime  in  conjunction  with 
husband,  presumed  to  act  under 
his  command,  469 

exception  to  this  rule,  469 

exception   purely  question 

fact,  469 

wife  married  in  community  cannot 
carry  on  business  without  husband's 
consent,  453 

if  she  does  so  he  can  obtain 

judicial  separation,  453 

wife  should  live  with  husband,  450 
wife  takes  husband's   name,    rank, 

and  station  on  marriage,  449 
wife  :  what  steps  to  take  if  she  wishes 

to  be  free  from  husband's  debts, 

451 
wife:  when  does  not  lose  her  rank 

on  re-marriage,  449 

wife's  estate  not  liable  for  obligations 
which  arise  out  of  crime  committed 
by  husband,  451 

woman  innocently  marrying  biga- 
mist does  not  bastardise  her 
children,  443 

summons  for  jactitation  marriage, 

471 
petition  by  minor    to  marry  when 

father  withholds  consent,  471 
by  minor  to  marry  where  parents 

absent  from  Colony,  472 

Motions. 

affidavit  not  served  with  notice  of 
motion  cannot  be  used  without 
leave  of  Court,  351 

Court's  discretion  to  order  parties  to 
go  into  action  instead  of  deciding 
on  motion,  352 

definition  of ,  349 

facts  to  be  ascertained  before  moving 
Court,  350 

motions  may  be  made  either  on  peti- 
tion, or  ex  parte  J  or  on  due  notice, 

349 
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— -  when  and  under  what  circum- 
stances each  of  these  shall  be  used, 

349 

—  when    we    must   proceed   by 

notice^  when    by   summons,   and 

when  by  petition,  349 
notice  of  motion  must  be  filed  with 

Registrar  of  Court  before  noon  on 

day  before  hearing,  351 
notice  of  motion ;  no  definite  time 

specified    where    parties    do    not 

appear    by    their    attorneys,    but 

reasonable  time  should  be  allowed, 

350,  351 
notice  of  motion  should  clearly  specify 

its  object,  351 

affidavit  in  support  should  fully 

set  forth  all  facts,  351 

—  affidavit  to  be  served  with 
notice,  351 

notice  of  motion  with  us  introduced 
from  English  law,  349,  350 

parties  appearing  by  attorneys,  all 
future  processes  to  be  served  on 
such  attorneys,  351 

time  of  such  service,  351 

party  who  was  given  notice  failing  to 
appear  his  opponent  is  entitled  to 
cost  of  appearance,  35^ 

petitions  referred  to  Master  of  Court 
or  Registrar  of  Deeds  where  those 
officers  are  concerned  for  their 
report  before  motion  is  made,  350, 

351 
practice  in  Holland  could  only  be  by 

summons  or  petition,  349 

time    specified    where    two   parties 

appear  by  their  attorneys,  351 

—  exceptions  hereto  and  in  emer- 
gency, 351 

form  of  notice  of  motion,  352 

—  affidavit  in  support,  353 

Permanent  Trustees. 

their  election  and  removal,  645 

any  person  can  prove  debt  without 

power,  649 
but  cannot  vote  without  having 

power,  649 
competition  for  trustee :  majority  in 

number  and  value  prevails,  645, 

646 

meaning   of  this   expression, 

646 

Court  generally  appoints  only  one 

trustee,  645 
Court's  power  in  case  where  trustee 

cannot  be  served  with  notice,  647 
creditor  appljring  for  order  to  call 
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meeting  to  pay  the  expenses  thereof, 

648 
creditor  cannot  vote  if  claim  depends 

on    contingency  or   condition   so 

long  as  unfulfilled,  645 
creditor    cannot    vote    unless  claim 

amounts  tO;f30,  645 

—  exception,  645 

creditors,  where  none  appear  Master 

may  call  fresh  meeting,  646 
but  where  only  fauure  to  elect 

trustee.     Court     must     authorise 

Master  to  call  meeting,  646 
death  or  removal  of  trustee,  in  case  of. 

Court    must  authorise  Master  to 

call  meeting,  648 
when  Court  can  order  Master 

to  call    other    special    meetings, 

648 
defaulting;  trustee,    when  liable  for 

costs,  647 
duty  of  Master  or  Magistrate  where 

majority  in  number  or  value  do  not 

concur,  646 
*—  no  election  in  such  case,  646 
fresh  election  to  be  by  order  of 

Court,  646 
election  of  trustee  in  Griqualand  West, 

instance  where  Supreme  Court  con* 

firmed,  647 
election  of  trustee  though  confirmed 

by  Court  can  be  set  aside,  647 

any  creditor  can  move  to  set 

aside  election  of  trustee,  647 

election  of  trustee  when  estate  under 

£lS^  64s 
election    of    trustees    usually    takes 

place  at  second  meeting,  645 
every  debt,  however  small,  can  be 

proved,  645 
list  of  persons  who  are  prohibited 

from  being  trustees,  646,  647 
Master  to  call  meeting  of  creditors, 

648 
more  than  one  trustee,  in  case  of, 

remaining    trustees    to    liquidate 

estate,  647 
notice   to  remove  trustee    must  be 

given  him,  647,  648 
number  of  permanent  trustees  limited, 

64s 

number  of  provisional  trustees  un- 
limited, 645 

objecting  creiditor  must  follow  up 
objection  by  getting  Court's  de- 
cision thereon,  646 

—  discretion  of  Court  in  such  mat- 
ters, 646 

objection  to  election  of  trustee  to  be 
made  within  two  days,  646 
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penalty  following  election  of  pro- 
hibited person,  647 

permanent  trustees  elected  by  credi- 
'  tors,  645 

process  to  be  adopted  to  set  aside 
election,  647 

provisional  trustees  appointed  by  the 
Court,  645 

trustee  being  removed  another  must 
be  elected,  647 

trustee  can  bring  action  without  con- 
sent of  creditors,  648 

trustee  may  be  removed  from  trust 
on  grounds  of  insolvency  or  for 
any  misconduct,  647 

examples  of  what  amounts  to 

misconduct,  647,  648 

trustee  may  resign  trust,  648 

-«—  discretion  of  Court  to  accept 
it  or  not,  648 

good  reasons   to  be  given  to 


Court  for  resignation,  648 

under  what  circumstances  Court 


can  accept  resignation,  648 
trustee   oniy  can   brin?  action    for 

undue  preference,  640 
if  trustee  declines  to  bring  such 

action  Court  can  remove  him,  648 
where  no  objection    to  election  of 

trustee,  Court  affirms  it,  647 

petition  for  appointment  of  perma- 
nent trustee  owing  to  failure  of 
election,  649 

notice  of  motion  to  set  aside  election 
of  person  debarred  from  being 
trustee,  650 

petition  for  removal  of  trustee  owing 
to  absence  from  Colony  and  for 
leave  to  remaining  trustee  to 
liquidate  estate,  650 

petition  for  leave  to  resign  as  trustee, 
651 

• 

Perpetual  Silence, 
difference  between  perpetual  silence 
and    to    have    judgment   signed 
against  the  plaintiff,  305 

meaning  of ,  305 

.   no  pleadings    filed    in    such   cases, 

30s.  306 
perpetuating  testimony  of  witnesses, 

305*  306 

person  pretending  to  have  an  action 
and  not  going  on  with  it  can  be 
sued  by  the  other  side  for  per- 
petual silence,  305 

summons  in  such  cases  returnable  on 
any  Court  day,  306 

when  remedy  can  be  resorted  to,  305 


PERPETUAL  SILENCE. 

form  of  summons  for    perpetual 

silence,  306 
affidavit  in  support,  307 

Process  in  Aid. 

definition  of ^  284 

when  such  process  necessary, 

284 

how  to  obtain  it,  284 

■ in  what  cases  to  obtain  it,  285 

process  under   English  Bankruptcy 

Court,  285 
what  Courts  can  issue  such  processes, 

285 

form  of  process  in  aid,  286 

for  execution  of  judgment  of  Circuit 

Court  in  another  division,  287 
petition    by  trustees    in  Colony  to 

Bankruptcy  Court  in  London  to 

give  effect  to  process  in  aid  granted 

by  the  Supreme  Court,  290 
petition  by  trustees  of  insolvent  estate 

for  process  in   aid    in    England, 

288 
to  compel  defendant  to  appear  in 

another  division  than  where  he  is 

domiciled,  286 
ditto,  ditto,  witnesses  also,  287 

Proof  of  Debt,  etc. 

affidavit  of  proof  to  be  made  by  any 
one  who  has  knowledge  of  debt, 
632 

any  creditor  may  ask  Court  for  leave 
to  amend  proof,  635 

trustee  must  have  notice  of  ap- 
plication, 635 

Court  must  be  satisfied  of  bona 


fides  of  application,  635 

examples    where     Court    has 


amended  proof,  635 

any  person  can  prove  debt  without  a 
power  but  cannot  vote  at  meetings, 
632 

attorney's  lien,  633 

attorney   must    also    give    up 

subject  matter  of  lien,  633 

balance  on  proceeds  of  lien  must  go 
to  estate,  633 

bond  with  sureties  is  not  contingent 
claim  where  one  of  the  sureties  has 
surrendered,  635,  636 

children  can  prove  on  estate  of  sur- 
viving parent  for  their  tacit  hypo- 
thec, 636 

claim  for  unliquidated  damages  can- 
not be  admitted  until  Court  has 
settled  amount,  634 
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claims    or  debts    prescribed    before 
sequestration  cannot    be    proved, 

claims    that    can    be   paid   without 

filing  proof  of  debt,  638 
€ontra  claim  should  be  set  off  and 

creditor  prove  for  balance,  634 
costs  for  establishing  proof  before 

court  of  law  part  of  administration 

costs,  637,  638 
Court  may  decide  objection  on  motion 

or  order  action,  635 
Court's  definition  of  proof  of  debt, 

634 

creditor  failing  to  hand   to  trustee 

subject  matter  of  pledge  can  be 
compelled  by  notice  of   motion, 

637 
creditor  holding  preferent  security, 

or  lien,  must  put  value  upon  it  in 

order  to  prove,  634 
also  on  account  current  and  on 

contra  account  of  lien,  634 
creditor  may  without  leave  of  Court 

withdraw  proof,  635 
creditor  of  firm,  when  can  vote  on 

private  estate  of  insolvent  partner 

and  on  other  matters  concerning 

insolvent  estates,  637 
creditor  proving    claim    must  state 

subject  matter  of  security  or  lien 

and  hand  it  up  within  reasonable 

time  to  trustee,  637 
creditor  though  not  filed  proof  retains 

right  of  set  off  against  claim  of 

estate,  637 
creditor,  when  cannot  prove  for  com- 
pound interest,  632 
nor  prove  for  interest  exceeding 

capital,  632 
creditors    cannot    consent  to   proof 

except  before   Master  or  Magis- 
trate, 635 
creditor's  liability  for  pro  rata  costs 

bond  fide  xiiCMtx^^  by  trustee,  635 
debt   depending    upon    contingency 

not  happened    or    condition    not 

fulfilled  cannot  be  proved  till  then, 

unless  trustee  values  it,  635 
debt,   if  on   open   account  affidavit 

should  state  particulars,  632 
—  also  order  of  debt,  etc.,  632 
debt  not  yet  due  may  be  proved,  635 
debt  proved  by  creditor  or  his  agent 

must  be  to  satisfaction  of  Master  or 

Magistrate,  634 
every    debt    must    be    proved   by 

affidavit,  632 
interest  due  and  to  become  due  may 

be  claimed  in  proof  of  debt,  636 
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interest  on  bond  preferent  for  a  year 

and  a  current  year,  636 
Master  or  Magistrate  if  not  satisfied 

with  debt  proved  ought  to  reject  it, 

must  in  any  case  reject  it  if 

claim  is  for  alleged  damages  sus- 
ta'ned,  634 

Muster  or  Magistrate  no  jurisdiction 
to  alter  proof  allowed  by  him,  635 

partnership  creditors  prove  on  part- 
nership estate,  636 

partnership  debts,  when  paid  in  full 
balance  to  go  to  private  estate  of 
partners,  630,  637 

partner  who  is  insolvent  or  trustee 
of  insolvent  partner  cannot  prove 
claim  on  any  other  partner  to  preju- 
dice of  creditors,  637 

person  having  lien  should  state  this 
in  affidavit  of  proof  and  also  give 
other  particulars,  633 

pledge  and  lien,  difference  between, 

633 
pledge  or  lien  should  be  given  up  to 

trustee  and  mentioned  in  affidavit, 

633 
examples  thereof,  633 

prescription  in  debt  of  insolvent  estate, 

after    what    time    ceases  to    run, 

634 
private  creditors    prove  on  private 

estate  of  insolvent,  636 

private  debts,  when  paid  in  full  sur- 
plus assets  go  to  creditors  of  part- 
nership estates,  637 

proceeds  of  lien,  for  deficiency  on 
creditor's  claim  comes  in  con- 
currently, 633 

proof  can  l)e  at  any  meeting  of 
creditors,  632 

proofs  of  debt  admitted  or  rejected, 
in  what  cases  can  be  admitted  or 
expunged,  634,  635 

process  in  such  cases,  634,  635 

proofs  of  persons  absent  from  Colony 
allowed  by  Court  if  not  already 
proved,  636 

rights  of  creditors  of  insolvent  firm  on 
firm's  assets  and  partner's  private 
estate  assets,  637 

second  surrender,  in  case  of,  before 
insolvent  rehabilitated,  creditors  of 
first  estate  can  also  prove  on  second 
estate,  634 

example  thereof,  634 

security  for  debt  should  be  stated  in 
affidavit,  also  its  value,  632,  633 

subject  matter  of  lien  to  be  given  to 
trustee  to  be  realised,  633 
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■  creditor  however  retains  his 
preference  on  proceeds,  633 

tacit  hypothec,  example  when  pre- 
ferent  only  as  to  naif  and  con- 
currently as  to  rest,  636 

tacit  hypothec  jpreferent  over  subse- 
quent bond,  036 

trustee  cannot  admit  proof  rejected 
by  Master  or  Magistrate,  635 

trustee  cannot  ignore  proof  admitted 
by  Master  or  Magistrate,  635 

if  he  objects  to  it  he   must 

move  Court  to  expunge  it,  635 

trustee  may  allow  creditor  to  retain 
security,  637 

trustee,  when  may  pay  preferent  cre- 
ditor amount  of  lien  without  proof 
of  debt  being  filed,  637 

year  and  a  current  year,  definition 
and  examples  of,  636 

notice  of  motion  by  trustee  on  credi- 
tor to  give  up  subject  matter  of 
lien,  638 
notice  of  motion  on  trustee  to  show 
cause  why  proof  of  debt  shall  not 
be  admitted  on  estate,  638 

affidavit  in  support  of  notice,  639 

notice  of  motion  to  show  cause  why 
proof  of  debt  shall  not  be  expunged, 
640 
summons  to  amend  proof,  641 
summons  to  expunge  certain  proof, 

641 
power  to  prove  claim  and  vote,  642 
affidavit  for  unsecured  debt,  642 
affidavit  for  proof  of  promissory  note 

or  bill  of  exchange,  642 
affidavit  for  proof  of  mortgage  bond, 

643 
affidavit  for  proof  for  rent,  643 

affidavit  for  proof  with  lien,  644 


Provisional  Sentence, 
acceptor  of  bill  cannot  sue  drawer, 

80 
against  debtor  on  part  of  creditor 

who  has  not  signed  the  deed  of 

assignment,  81 
against  husband  and  wife  on  joint 

note,  81 
against  insolvent  who  gave  note  after 

sequestration,  81 
against  v/ife  who  becomes  surety  for 

husband,  81 
against  sureties  to  conditions  of  sale, 

81 
cannot  be  given  for  penal  stipulation^ 

79 
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cannot  be  granted  on  bill  brought  up 

on  running  account,  when,  75 
cannot  be  granted  on  fresh  summons 

unless  costs  previous  summons  first 

paid,  86 
cannot  be  granted  for  fines  which  do 

not  appear  on  bond,  80 
cannot  be  granted  on  bond  ceded  by 

nnderhand  and  separate  document, 

78 
ceded  document,  to  obtain  sentence 

on  cession  must  be  either  notarial 

or  written  on  bond,  78 

costs  allowed  where  place  payment 
is  in  bodv  of  note,  84 

costs  of  only  one  protest  allowed  on 
two  notes  by  defendant  payable  at 
same  time  and  place,  84 

costs  not  allowed  for  notarial  protest 
where  no  place  payment  is  men- 
tioned in  note  nor  where  place 
payment  is  mentioned  in  margin  or 
at  foot  of  note,  84 

costs  to  be  paid  before  proceeding 
de  novo,  86 

Court  can  refuse  execution  of  landed 
property  though  sentence  given  for 
mterest  on  bond,  79 

defendant  denying  signature  to  docu- 
ment sued  on,  it  may  be  proved 
instanter,  77 

defendant  maid  fide  denying  signa- 
ture liable  to  certain  penalues,  also 
to  double  costs,  77 

defendant  offering  to  settle  and  plain- 
tiff persisting  in  going  on,  former 
entitled  to  costs  of  opposition,  80, 
81 

defendant's  signature  might  be  proved 
in  any  other  way  besides  parol 
evidence  of  genuineness,  77 

defendant  to  whom  no  presentment 
of  note  made  not  liable  for  costs  of 
summons  if  he  pays  on  receipt  of 
it,  80 

definition  of,  65 

derestUuendo  bond  afker  provisional 
sentence  if  defendant  goes  into 
principal  case,  88 

"  de  restttuendo^*^  meaning  of  term  in 

,67 

difi*erences  of  opinion  respecting  sen- 
tence, former,  66 
doctrine  of,  86 

documents  insufficient  per  se,  72-74 
documents  signed  by  person's  cross 

or  mark,  85,  86 
documents  sufficient /fri/,  69-72 

error  in  note  no  bar  to ^  76 

executor  calling  in  claims  mortgagee 
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can  obtain  sentence  on  bond  without 
giving  notice,  79 

final  on  confession  of  judgment,  87 

also  one  month  after  levy,  87 

formerly  granted  on  copy  of  all  liquid 
documents,  but  now  limited  to  bills 
and  notes,  84,  85 

formerly  not  granted  on  edictal  sum- 
mons, note  or  bill  without  filing 
*'intendit,"  but  latter  now  done 
away  with,  81 

formerly  refused  on  accommodation 
notes,  but  now  granted,  82,  83 

granted  against  acceptor,  drawer  and 
endorser  of  bill  exchaoge  without 
production  proof  of  presentment  to 
acceptor,  83 

granted  for  capital  and  interest  where 
stipulated  mat  on  failure  to  pay 
interest  bonds  shall  be  due,  78,  79 

granted  when  merely  entered  in  run- 
ning account  to  show  transaction 
between  parties,  78 

granted  where  defendant  admits 
separate  cession  and  by  affidavit 
connects  it  with  bond,  78 

granting  and  refusing  provisional  sen- 
tence, examples,  74-86 

HandvuUing,  65 

Holland,  introduction  in  thereof,  66 

in  Circuit  Courts  becomes  final  one 
year  after  execution  unless  by  sum- 
mons made  final  by  earlier  Circuit 
Court,  87,  88 

in  Supreme  Court  for  small  amounts 
where  parties  live  .in  different 
towns,  81,  82 

judgment  of  inferior  Court,  sue  on, 
69 

reason  for  suing,  69 

legislation  in  Holland  thereon, 
earliest,  66,  67 

"Uquid"  and  "ilUquid,"  definition 
of  terms,  67 

maker  of  note  which  has  been  enlarged 
through  his  negligence,  liability  of, 
76 

minors  liable  for  certain  debts,  75, 
76 

naraptissement,  65 

no  appeal  from  —  or  interlocutory 
order,  86 

'*  nominal  plaintiff,"  former  meaning 
of  the  term,  68 

now  altered,  68 

notarial  bond,  sue  on  gross  of,  69 

note  altered  without  consent  of  parties 
bar  to ,  76 

note  given  for  usurious  consideration 
no  defence  to  provisional  claim,  77 
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note  signed  in  blank  and  afterwards 
filled  up  by  another  not  exonerate 
maker  from  payment,  76 

note  which  has  been  novated,  75 

object  of ,  65 

old  law  of  Holland  as  to  considera- 
tion in  liquid  documents,  and  now 
with  us,  74,  75 

omission  of  an  intermediate  cession 
is  bar  to ,  78 

original  term  thereof,  65 

parol  evidence  cannot  be  admitted  in 
provisional  case  in  opposition  to 
notarial  protest,  77 

parol  evidence  on  affidavit  not  com- 
petent to  prove  dishonour  of  bill 
or  note,  78 

part  containing  penal  stipulation  must 
be  brought  by  separate  action  for 
damages,  78,  80 

for  rest  of  bond  or  note  pro- 
visional sentence  can  be  given,  79 

pMirty,  when  liable  and  when  not  for 
note  when  amount  has  been  en- 
larged, 76 

party  wishing  to  disprove  present- 
ment of  bill  must  go  into  principal 
case,  77,  78 

penal  stipulation  is  not  liquid  and 
cannot  be  recovered  provisionally, 

79 
plaintiff  must  on  denial  of  signature 

produce  parol  evidence  of  genuine- 
ness, 77 
primary  doctrines  thereof,  66 
''principal  case,"  the  term,  67,  68 
principal  case  to  be  gone  into,  when, 

68 
protest  may  be  made  of  copy  of  lost 

or  destroyed  bill,  85 
protest  not  necessary  where  note  is 

payable  at  place  of  business  oc 

residence  of  plaintif),  84 
Provisie,  6$ 

provisional  days  in  the  Courts,  86,  87 
provisional   sentence  on  merchant's 

ledger  in  Holland,  74 

on  foreign  judgment,  72 

refused  against  agent,  83 

refused  against  minor  and  when  not, 

75 
refused  if  half-year's  interest  not  due 

where  interest  payable  half-yearly, 

79 
refused  on  bond  where  interest  made 

payable  annually  and  bond  called 

up  before  one  year*s  interest  due,  79 

refused  on  summons  where  auctioneer 

represented  land  to  be  near  railway 

station,  whereas  it  was  not,  83 
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refused  unless  power  to  sue  signed 
bj  all  parties  representing  estate, 
82 

refused  where  note  is  contrary  to 
public  policy,  $2,  83 

lefused  where  plaintiff  had  agreed  to 
give  time,  82 

refused  where  plaintiff  knew  he  could 
not  obtain  it,  83 

refused  with  costs  for  the  plaintiff 
where  costs  have  been  incurred 
through  defendant's  improper  con- 
duct, 83 

rule  fft'jf ,  70 

security  to  be  given  by  plaintiff  in 
,  when,  67 

service  of  summons  sufficient  demand 
for  payment,  when,  80,  81 

set  off,  where  sufficient  can  be  proved, 

75 
signature  of  third  party  on  back  of 

note  through  whom  it  is  not  derived 

creates  no  liquid  liability,  80 

specified  place  not  necessary  to  en- 
title holder  for  action  against 
acceptor,  83 

superannuated,  when  judgments  be- 
come,  88 

swindler,  refused  to,  75 

unimportant  error  in  cession  no  bar 
to ,  78 

word  "acceptor"  or  "accepted" 
written  across  face  of  the  note 
creates  no  liquid  liability,  80 

but  does  when  written  across  a 

bill,  80 

words  "I  accept  to  pay"  create 
liquid  liability,  80 

written  notice  necessanr  to  call  up 
bond  ;  verbal  not  sufncient,  79 

Promioiial  Trustees. 

application  for  provisional  trustee  to 

be  by  petition,  627 
•  requirements  of  petition,  627 
appointment   of   provisional   trustee 

remains  in  force  until  election  of 

permanent  trustee,  629 
Court  can  appoint  as  trustee  person 

best  entitled  to  it,  628 
Court  can  be  guided  by  suggestions 

from  creditors  as    to  provisional 

trustee,  but  not  bound  by  them,  629 
Court  may  give  authority  to  trustee 

to  open  letters  addressed  to  insol- 
vent, 629 
this  application  to  be  by  petition 

setting  forth  grounds,  629 
Court   will  not  appoint  provisional 

trustee  if  no  necessity  for  it,  628 
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duty  of  provisional  trustee  only  to 
take  care  of  estate,  628 

—  but  Court  may  give  him  certain 
powers,  628 

elected  trustee  cannot  charge  for 
work  done  by  provisional  trustee, 
628,  629 

grounds  for  which  provisional  trustee 
can  be  appointed,  627,  628 

Master's  power  to  appoint  curators 
bonis  to  take  care  of  estate  pending 
appointment  of  provisional  trustee 
by  Court,  629 

necessity  for  appointment  to  be 
approved  by  Court,  627 

number  of  trustees,  627 

object  of ,  627 

pending  final  sequestration  of  estate 
Court  cannot  appoint  provisional 
trustee,  629 

provisional  trustee  appointed  pending 
election  of  trustee  by  creditors, 
627,  629 

remuneration  of  provisional  trustee, 
628 

where  creditors  fail  to  elect  perma- 
nent trustee  Court  may  appoint 
any  person  to  liquidate  estate,  629 

examples  of  such  appoint- 
ments, 629 

petition  for  appointment  of  pro- 
visional trustee,  630 

petition  for  the  same  purpose  with 
power  to  sell  crops,  630 

petition  to  receive  from  Post  Office 
and  to  open  letters  addressed  to 
insolvent,  631 

Rehabilitation. 

affidavit  to  be  made  by  insolvent, 
670 

after  what  period  creditors  cannot 
object  to  discharge,  668 

any  balance  after  payment  of  credi- 
tors should  be  paid  to  insolvent  or 
his  representative,  671 

application  for  discharge  of  each 
estate  must  be  made,  670 

application  granted  in  estates  onder 

;f  75,  679 
attorney's  duty  on  instructing  counsel 

as  to  rehabilitation,  677 
what  information  counsel  should 

lay  before  Court,  677 
balance-sheet   as    to   rehabilitation, 

676 
cancellation  of  order  of  sequestration 

does   not   relieve  insolvent  from 

debU,  680 
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insolvent  re-invested  with  estate, 

680 

object  of  rehabilitation,  680 

advantage  of  rehabilitation,  680 

certaSn  offices  or  duties  which  un- 
rehabilitated  insolvents  cannot 
hold,  680,  681 

Court  may  object  though  creditors 
consent  to  discharge,  670 

Court  may  refuse  one  member  of 
firm  and  not  the  other,  671 

Court  not  bound  to  grant  rehabilita- 
tion, 676 

Court  will  not  grant  rehabilitation 
of  insolvent  whose  estate  was 
sequestrated  in  another  country, 
669 

creditors  encouraged  to  bring  to 
Court  notice  of  opposition,  676 

creditors  may  within  four  years  con- 
sent to  discharge,  676 

creditors'  opposition,  when  vexatious 
or  frivolous,  Court  can  make  them 
pay  costs,  676 

Court's  discretion  unlimited  after 

four  years,  676 

debts  incurred  by  insolvent  after  date 
of  sequestration  no  freedom  from 
imprisonment  though  rehabilitated, 
671 

disabilities  of  unrehabilitated  in- 
solvents, 681 

discharge  always  in  discretion  of 
Court,  668,  669 

discharge  and  release,  differences 
between,  682 

discharge  by  virtue  of  composition, 
668,669 

discharge  from  private  estate  no 
discharge  of  partnership  debts, 
670 

discharge  of  firm  may  be  applied  for 
by  all,  or  by  one  member  for  all, 
670 

Court's  discretion  thereon,  671 

discharge  of  firm's  estate  no  discharge 
of  private  estate,  670 

discharge  of  one  member  of  firm  no 
discluirge  of  remaining  members, 
670 

definition  of  rehabilitation  and  of 
discliarge,  668 

effect  of  discharge,  668 

example  where  Court  refused  in  one 
case  and  granted  in  another  re- 
habilitation of  man  convicted  under 
Insolvent  Ordinance,  674 

examples  of  refusal  or  suspension  of 
rehabilitation,  674,  675 

former  impression  that  rehabilitation 
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not  necessary  after  four  years  dis- 
proved, 676 

fresh  surrender  cannot  take  place 
until  confirmation  of  accounts,  681 

granting  release  in  discretion  of 
Court,  679 

when  not  refused  by  Court,  679 

meeting  of  creditors  must  be 

held,  679 

grounds  favourable  to  insolvent  for 
rehabilitation,  673,  674 

grounds    for    refusing    temporarily, 

673 

grounds  justifying  Court  to  refuse 
rehabilitation,  673,  675 

guiding  rules  for  Court  on  rehabili- 
tations, 673 

insolvent  as  rule  cannot  get  his  re- 
habilitation until  all  accounts  con- 
firmed, 677 

exceptions  to  that  rule,  677, 678 

insolvent,  before  what  time  cannot 
apply  for  discharge,  670 

insolvent  must  make  affidavit  of  fair 
surrender,  676 

insolvent,  when  imprisoned  for 
deficiency  of  estate,  680 

insolvent,  when  cannot  acquire  pro« 
perty  against  trustee,  681 

meeting  of  creditors  as  to  offer  of 
composition  or  discharge,  669 

notice  in  Gazette  for  application  for 
release  necessary,  679 

notice  to  be  given,  670 

number  of  creditors  to  agree,  669, 
670 

offer  of  competition,  how  to  be  dealt 
with,  669 

proceedings  thereon,  669 

order  of  rehabilitation  not  necessarily 
discharge  from  imprisonment,  671 

this  applies  only  to  debts  at 

date  of  sequestration,  671 

partner  as  a  rule  cannot  be  rehabili- 
tated as  partner  only,  671 

person  convicted  of  fraudulent  insol- 
vency can  never  be  rehabilitated, 
671 

person  wishing  to  oppose  rehabilita- 
tion must  &ve  hcus  standi^  678, 
679 

previous  practice  under  Rehabilitation 
Act  not  wholly  done  away  with, 
676,  677 

proceedings  by  insolvent  to  obtain 
discharge,  669,  670 

provision  not  made  as  to  estates  not 
administered,  680 

estates  where  no  account  filed, 

680 
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'—  no  tnutee  elected,  6So 

^—  application  in  such  cases  should 

be  for  release,  not  rehabilitation, 

680 
refusal  to  grant  rehabilitation  may 

be  with  or  without  costs,  675 
rehabilitation   good   defence  to  all 

prior  claims,  671 
release  from  sequestration,  definition 

of,  679 
Master's    certificate    required, 

679 

release  cannot  be  applied  for 

until  after  three  meetings  of  credi- 
tors, 679 

release  does  not  affect  rights  of 

creditors  not  proved,  679 

requirements  to  be  observed  before 
application  for  rehabilitation  made 
to  Court,  681 

rules  and  regulations  under  Rehabili- 
tation Act,  676 

rules  that  were  not  repealed  by  Act, 
677 

second  surrender,  in  case  of  without 
rehabilitation  of  first,  creditors  of 
first  can  prove  on  second  estate,  681 

security  to  satisfaction  of  Master 
towards  cost  of  opposition,  676 

six  weeks'  publication  before  applica- 
tion for  rehabilitation,  677 

trustee  of  insolvent  may  also  oppose 
rehabilitation,  679 

two  kinds  of  discharge,  668 

various  terms  of  suspension  of  order, 

674.  675  ,.  ,  , 

when  discharge  can  be  applied  for, 

668 

whether  creditors  consent  to  rehabili- 
tation or  not  Court  still  has  dis- 
cretion to  refuse  or  grant  it,  673, 
676 

widow  married  in  community  may 
apply  for  rehabilitation,  672 

—  reason  why  widow  who  was 
married  in  community  should  apply 
for  rehabilitation,  672 

when  liable  for  her  husband's 

debts,  672 

-*—  Court  Qsnally  grants  widow  re- 
habilitation of  joint  "^tate,  672 

-^—  Court,  however,  hts  power  to 
refuse  under  certain  circumstances, 
672,  673 

—  on  what  grounds  Court  can 
refuse  widow's  rehabilitation,  673 

security  for  costs  of  opposition,  682 
certificate  of  Master  tiiat  insolvent 
has  given  security,  682 


REHABIUTATION. 

insolvent's   oath  of  fair    surreiMler, 

683 
notice  to  creditors  of  rehalnlitaCioa 
fot  Gautte,  683 


Review. 

appeal,  where  it  is  allowable  there 

should  always  be,  570 
conviction  without  sentence  entitles 

aggrieved   party  only  to  review, 

570 
Court's  power  to  review  proceedings 

of  Magistrates,  570 
^^—  when  Magistrates  should  have 

notice,  570 
examples  as  to  what  amounts  to  gross 

irregularity  so  as  to  entitle  review, 

568 
grounds  of  review,  568 
instance  where  there  is  no  right  of 

appeal  but  may  be  right  of  review, 

569 
Magistrate  should    be    included    in 

summons  in  order  to  produce  re- 
cord, 569 

Magistrate  should  give  reason  for  his 
judgment,  569 

no  appeal  from  Judge's  certificate 
under  Act  20,  1856,  and  Act  10, 
1865,  but  may  be  review,  570 

no  appeal  from  Licensing  Court  but 
only  right  of  review,  $7© 

no  fixed  time  within  which  case 
should  be  brought  for  review,  1^69 

—  must  be  within  reasonable  tmie, 

569  . 
no  review   for   case    tried    beyond 

Colony  for  offence  committed  out 

of  Colony,  567 
no  review  where  judgment  is  one  of 

"not  guilty,"  570 
practice  as  to  issuing  the  summons, 

569 

—  Court  refusing  may  reserve  ques- 
tion for  Appeal  Court,  J69 

prosecutor,  when  can  bnng  Magis- 
trate's judgment  under  review,  570 

review  allowed  when  Magistrate  has 
convicted  but  passed  no  sentence, 

570 

repnmand  is  no  sentence,  570 

review  and  appeal,  similarity  between, 

570 
review  by  Supreme  Court  only  in 

case  from  Consular  Court  in  Africa, 

568 
review  by  the  different  Courts  and 

their  respective  jurisdictions^  567 
review  from  all  Colonial  Courts,  567 
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review,  in  order  to,  proceedings  to  be 
by  summons,  568 

essential  requisites  of  such  sum- 
mons, 569 

review  should  be  resorted  to  only 
where  there  is  no  appeal,  570 

review  under  Ord.  40,  567 

difference    between    this    and 

review    by   Judge   in   chambers, 

567,  568 
Supreme   Court    only   can    review 

sentence  from  dependencies,  567, 

568 
—  formerly  had  to  petition  Court ; 

not  now,  569 

summons  to  review  sentence  of  in- 
ferior Court  in  criminal  case  where 
Crown  prosecutes,  571 

to  review  proceedings  of  Li- 
censing Court,  572 

to  review  proceedings  of  Magis- 


trate in  civil  case,  573 

Rules  NisL 

copy  petition,  affidavits,  should  be 
served  with  rule  nisiy  368 

costs  to  be  claimed  on  rule,  366 

Court  may  vary  rule,  367 

Court  not  bound  by,  367 

definition  of  term,  360 

origin,  366 

either  party  may  move  to  have  rule 
enlarged,  368 

how  rule  obtained,  366 

party  who  obtains  rule  need  not  pro- 
ceed with  it,  367,  368 

power  of  Judge  on  application  for 
rule,  367 

prayer  for  costs  in  petition  to  obtain 
rule,  366,  367 

primd  facie  case  required  to  obtain 
rule,  366 

return  day  of  rule,  proceedings  on, 

367 
rule  nisi  and  ''  temporary  interdict," 

difference  between,  366,  367 

when  party  not  entitled  to  costs,  368 

when  rules  nisi  granted,  366 

who  cannot  show  cause  against  rule, 

367 


Rules  and  Scale*  of  Fees  and 
Charges  to  be  observed  in  the 
Taxation  of  Costs. 
agreement  to  pay  witnesses  more 
than  tariff  cannot  be  enforced  as 
being  contrary  to  public  policy, 
846 


RULES  AND  SCALE  OP  FEES. 

allowance  for  conducting  proceedings 

in  insolvent  estate,  834 

charges  thereon,  834 

Bar  rules  as  to  fees,  867 

briefing  and   fee  third  counsel  not 

allowed  between  party  and  party, 

853 

briefing  opinion  counsel  not  allowed, 

831 
charge  allowed  for  looking  out  and 

arranging  documents,  834 
charge  for  perusing  and  considering 

record  allowed,  831 


at  what  rate 


,831 


charges  before  issue  summons  when 
allowed  as  between  party  and  party 
and  when  not,  832 

char^  for  perusing  as  well  as 
briefing  Dutch  documents  allowed, 

833 

copy  advice  of  evidence  or  informa- 
tion local  attorney,  856 

copy  brief  junior  counsel  for  drawing 
pleading  not  allowed,  853 

exceptions,  853 

correspondence  before  issue  cf  sum- 
mons, 832 

costs  instructions  declaration  on 
special  occasions,  853 

counsel  appointed  curator  ad  litem  to 
lunatic  entitled  to  fee  for  seeing 
lunatic  ond  representing  him  in 
Court,  866 

counsel  drafting  summons  special 
case,  831 

counsel's  fee  drafting  summons  special 
case,  852 

proceedings  in  Court  thereon, 

852 

counsel's  fees  as  agreed  to  by  both 
parties,  868 

—^  such  fees  taxable  and  reduced 
by  taxing  officer,  868 

counsel's  &es  between  attorney  and 
client,  and  refreshers,  865,  866 

counsel's  fees  generally,   see  cases, 

836-853 
counsel's  fees  in  his  discretion,  863 

counsel's  fees    in   provisional   cases 

fixed,  but  if  opposed  then  fees  as 

on  motiofis,  836 
counsel's    fee   sitting  as  arbitrator, 

864 

arbitrator's  award,  864 

^—  counsel's  fee  before  arbitrator, 

864 


witnesses'  expenses  before  arbi- 
trator, 864 
counsel's  fees  not  marked  on  brief, 

853 
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counsel* s  fees  taxed  as  between  at- 
torney and  client,  867 

Court's  discretion  as  to  counsePi  fees, 
836 

Court's  _power  to  reduce  arbitrator's 
fees,  838 

proceedings  in  Court  on  this 

subject,  838,  839 

defendant  complying  with  demand 
before  issue  summons,  not  bound 
to  pay  costs  demand,  843 

discretion  of  taxing  officer  co  tax 
costs  between  attorney  and  client, 
842 

under  Order  3A  (b)  Court  de- 
cided that  this  section  as  to  demand 
does  not  alter  common  law,  843 

employment  of  two  counsel,  864 

fee  to  advocate  fixed  by  Court, 
836 

fees  not  fixed  but  discretionary, 

836 

fee,  when  not  marked  on  counsel's 
brief,  836 

instructions  briefed  trial  and  minuting 
evidence  allowed,  831 

instructions  for  special  affidavits 
allowed,  835 

item  in  tariff,  "looking  out  and 
arranging  documents  called  for, 
per  brief  sheet,"  Court  decided 
the  words  **  per  brief  sheet  "  were 
a  mistake  and  could  not  be  acted 
upon,  but  that  fair  charge  should 
be  allowed  for  this  item,  834 

item  "  perusing  and  considering 
declaration,"  when  extra  charge 
allowed,  854 

what  plesidings  must  be  printed, 

854 

item  perusmg  considering  record,  etc., 
fixed  at  6d.  per  B.  S.  by  the 
Court,  but  total  not  to  be  less 
than  lOf.  6d»  in  any  case,  875 

Privy  Council  charges  hereon, 

87s 

items  allowed  by  Court  on  review  as 
costs  between  party  and  party : 
briefing  summons,  briefing  docu- 
ments for  country  agents,  briefing 
letter  of  demand,  briefing  corre- 
spondence, briefing  Dutch  docu- 
ments, perusing  Dutch  docvments, 
perusing  annexures  to  pleas,  858 

disallowed  between  party  and 

party  :  attending  on  receipt  of  in- 
structions to  take  counsel's  opinion, 
briefing  opinion  of  counsel,  858 

proceedings  in  Court  hereon, 

858,  859 
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items  showing  copy  instmctioosy 
copy  pleadings  and  documents 
allowed  and  disallowed,  858-861 

-  proceedings  in  Court  thereoOp 
858>86i 

lawyer's  fees  and  those  of  other  pro« 
fessions,  difference  between,  860 

letter  of  demand,  851 

looking  out  and  arranging  doaiments 
called  for,  857 

memorandum  explaining  spediinen 
model  bill  of  costs,  849 

specimen  model  bill  of  costs  re- 
ferred to  in  memorandum,  851  et  sej 

minuting  evidence  allowed,  833,  858 

proceedings  in  Court  on  these 

points,  858 

minuting  evidence  of  witness  when 
charges  vary,  857 

necessary  plans  and  surveys,  S56 

necessary  plans  and  surveys  allowed, 
871 

notice  filing  pleading  abolished,  832, 

833 

latter  demand  to  be  briefed,  832 

noting   judgment    to    both    counsel 

allowed,  834 
observations  or  arguments  on  case 

not  allowed,  833-858 
person  cannot  claim  costs  in  case  as 

well  as  commission  for  collection, 

842 
person  should  not  pay  for  services 

not  performed,  860 
pleadings   which    must  be  printed, 

832 
summons  must  be  briefed,  83 1 
surveys  and  plans,  834 
taxation  counsel's  fees  between  at- 
torney and  client,  867 
taxing  officer  in  taxing  counsel's  fees 

does  so  only  as  against  party  who 

has  to  pay  costs,  §63 

difference    between    that    and 

counsel's  fee  as  marked  on  brie^ 
to  be  paid  by  client,  863 

taxing  officer  not  bound  by  private 
arrangement  between  attorneys, 
862 

taxing  officer  satisfied  that  witness 
attended  to  give  evidence,  must 
allow  his  expenses,  848 

taxing  officer  to  have  notice  of  review 
of  bill,  860,  861 

taxing  officer's  discretion  as  to  taxing 
counsel's  fees,  836 

taxing  officer's  discretion  in  case  of 
intricacy,  872 

taxing  officer's  discretion  to  tax  coun- 
sel's fees,  865 
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—  Court  not  interfere  with  taxing 

officer's    discretion    except   grave 

mistake  committed,  865 
term  refresher,  861,  863 

if  no  fee  marked  on  brief,  86 1 

fee  to  counsel,  86i 

witnesses'  expenses,  863 

noting  judgment,  861 

proc^ings  in  Court  on  five 

latter  items,  8(51-869 
translation  of  Dutch  documents,  see 

cases,  861 
translating  Placaat  allowed,  833 
two  counMl  engaged,  junior  counsel's 

fee   allowed,    and    translation    of 

Placaat  allowed,  868 
two  counsel  engaged,  where  fees  to 

junior  counsel  disallowed,  868 
two  counsel  necessarily  engaged  in 

case  from  beginning,  fees  should 

be  allowed  to  termination  of  suit, 

864,865 

counsel's  fees,  865 

two  counsel  on  motion,  864 
unnecessary    number    of    witnesses 
.  disidlowed   expenses  as   between 

party  and  party,  848 
witness  called  to  prove  a  fact  not 

exanuned,  allowed    his  expenses, 

848 
witness  not    subpoenaed   may    give 

evidence  and  entitled  to  expenses, 

848 
witnesses  should  be  subpoenaed,  848 
witness's   expenses,    counsel's    fees, 

attomesr's    fees,    proceedings    in 

Court  thereon,  859,  860 


Seduction. 

action  cannot  be  maintained  against 
married  man  if  woman  knew  he 
was  married,  418 

but  can  be  maintained  if  she  did 

not  know  of  his  marriage,  418 

whether   she    knew   he   was 

married  or  not  he  is  liable  for 
affiliation,  418 

action  for  —  can  be  brought  only 
by  woman  who  has  been  de- 
flowered by  the  man,  418 

action  lies  though  seduction  was  with 
consent  of  the  woman,  418 

amount  of  compensation  for  seduction 
in  discretion  of  Court,  419 

compulsion  to  marnr,  action  for 
abolished  in  this  Colony,  419 

^—  action  for  affiliation  now  only 
allowed,  419 

definition  of ,  418 


SEDUCTION. 

married    woman  or  vndow  cannot 

bring  action,  418 
person  seducing  a  woman  bound  to 

marry  her,  in  Mosaic  law,  419 

—  so  also  under  old  law  of 
Holland,  419 

reason     why     abolished     in 

Holland,  419 

proof  of  man's  pecuniary  means, 
though  of  assistance  to  tiie  Court, 
yet  not  legally  necessary,  420 

seauction,  action  for  may  be  brought 
at  same  time  as  affiliation,  lying-in 
expenses,  and  maintenance  of  child, 
420 

seduction  and  rape,  difference  be- 
tween, 418 

seduction  being  preceded  by  promise 
of  marriage,  measure  of  damages 
increased,  419,  420 

aUo  increased  if  woman  gives 

birth  to  child,  420 

seduction,  when  action  for  becomes 
prescribed,  420 

separate  actions  may  be  brought  by 
woman  of  each  event  or  occurrence, 
420 

but  preferable  to  wait  till  the 

birth  of  the  child,  420 

reasons  why  the  actions  should 

not  be  separate,  420 

woman  to  maintain  action  for  seduc- 
tion must  swear  that  she  has  never 
before  had  carnal  connection  with 
another  man,  418,  419 

—  her  oath  may  be  disproved,  419 

smmnoas  in  action  for  seduction, 
420 

Spoliatioii. 

application  by  petition,  343 

Court  mzj  •rder  goods  or  things  to 
be  detained  by  Sheriff  pending 
further  order  of  Court,  345 

definition  of ,  343 

discretion  of  Court  hereon,  343,  345 

order  sometimes  assumes  nature  of 
temporary  interdict,  345 

rule  of ,  343 

variously  termed,  343 

what  order  Judge  may  make,  344, 

345 
when  application  on  motion,  343 

object  of  this  remedy,  344 

when  asked  for,  343 

petition  for  spoliation  to  get  back 

sheep,  346 
to  be  re-invested  in  a  building,  347 

3  p 
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penalty  in,  267 

origin  of  penalty,  267 

arbitrators  cannot  compel  attendance 
of  witness,  277 

exceptions,  277 

attorney  not  liable  for  witness's  ex- 
penses unless  personally  guaran- 
teed, 281 

Commissioner  cannot  punish  for  con- 
tempt, 276 

contempt  of  Court  and  fine,  higher 
Courts  unlimited  power  of  im- 
prisonment for,  278,  279 

definition  of ^  267 

expenses  going,  staying  at,  and  re- 
turning to  be  prepaid,  271,  272 

Magistrate's  Court  cannot  grant  com- 
missions but  may  issue  interroga- 
tories, 276 

Magistrates'  Courts'  jurisdiction 
limited,  279 

names,  four  only  in  subpoe;na,  278 

in     Magbtrates'     Courts     no 

definite  number,  278 

non-appearance  on  subpoena)  what 
amounts  to  lawful  excuses  for,  268- 
270 

part^  should  subpoena  a  witness  he 
wishes  to  attend  and  not  depend 
upon  subpcena  of  his  adversary, 
280 

power  of  Court  in  addition  to  penalty 
subpoena,  268 

prepayment,  English  law  on  subject 
of,  274 

process  in  aid  to  compel  witness  to 
attend  out  of  district,  277 

—  except  in  Magistrates*  Courts, 
277 

reasonable  expenses  to  be  prepaid, 
270 

• what    amounts    to    reasonable 

expenses,  270,  271 

remuneration  under  subpoena,  269 

returning  subpoena,  reasonable  time 
for,  2% 

subpoena,  how  to  be  served,  275 

at  reasonable  time  before  trial, 

275 


may  be  served  by  anyone,  275, 

276 
Supreme    Court    subpoena    compel 

person   to    attend    anywhere    in 

Colony,  278 
— —  other  Courts*  jurisdiction  only 

within  their  districts,  278 
suitors  may    subpoena    each  other, 

280 
two  kinds  subpoenas — "  ad  testifican' 

dum  "  and  ^*- duces  iecum,^^  267 


SUBPCENAS. 

—  both  kinds  may  be  included  in 
one  summons,  267 

witness  attending  on  subpoena  cannot 
be  arrested,  280 

witness  can  be  subpoenaed  to  atteiul 
Courts  in  neighbouring  Colonies, 
277,  278 

witness  duly  subpoenaed  can  be 
arrested  by  order  of  Ju^  if  he 
endeavours  to  flee  country,  279 

witness  liable  for  penalty  in  subpoena 
must  be  personal  service,  274 

witness  reiusinfir  to  give  evidenGe 
when  duly  subpoenaed  can  be  im- 
prisoned, 279 

witness  subpoenaed  to  appear  before 
Commissioner,  276 

witness  who  ^ves  different  evidence 
than  for  which  he  was  subpoenaed 
not  entitled  to  expenses,  279 

witness  in  gaol  may  also  be  sub- 
poenaed, 279 

how  he  is  to  attend,  279 

expenses  of  himself  and  gaoler, 

279-280 

witnesses  in  delicate  health,  how  to 
travel,  272 

witness's  expenses  liable  to  taxation, 

272,  273 

witness's  expenses  to  be  taxed  ac- 
cording to  tariff,  280 

witnesses  not  subpoenaed  cannot 
claim  expenses,  273 

—  sec  exceptions,  273 
witnesses  must  attend  trial  to  con- 

diision  unless  earlier  discharged, 
279 
witnesses  who  are  not  entitled    to 
travelling  expenses,  273 

form  of  subpcena  containing  clause 

'* duces  tecum,"  281 
affidavit  by  witness  duly  subpoenaed 

to  be  excused  from  attending  trial, 

282 
Circuit  Court  subpoena,  282 
petition  by  witness  for  remission  of 

fines  for  contempt  of  Court,  283 
to  appear  before   Commissioner  in 

Insolvency,  281 

Summons. 

absence  of  defendant,  on  whom  may 

be  served  in,  37-39 
actions  can  be  cumulated,  when,  26 
action,  summons  is  commencement  of, 

if  defective  proceedings  lapse,  24 
amended  by  Court,  can  be,  24 
before   issuing    party    should    have 

standi  in  jtSicjc,  25 
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cues  in  which  summons  would  be 

student  without   declaration    of 

action,  35,  36 
cession  of  action  tendered  when  surety 

is  summoned,  30 
cession  should  be  stated,  if  right  to 

sue  derived  through  oession,  25 
Circuit    Court    processes    may    be 

issued  by  Renstrar  as  well  as  by 

Magistrates'  clerks,  34 
Circuit  Court  summons,  former  and 

present  practice  as  to,  34,  35 
civil  imprisonment,  what  not  necessary 

to  allege  in  summons  for,  31 
compound  interest  can  be  claimed, 

when  no,  27 1 
compulsory  sequestration   served  as 

other  summonses,  44 

exceptions,  44 

copy  of  —  for  absent  party  left  at 

place  of  business,  41 
costs  to  be  claimed  in  summons,  26 
costs  of  summons,  36 
costs  of  action  before  issuing  fresh 

summons,  31 
counsel,  when  summons  maybe  drawn 

by,  35 
danger  in  servmg  summons,  39 

date  of  issuing  and  day  defendant  to 

appear  should  be  stated,  25 
dates  and  place  of  alleged  grievance, 

when  should  be  given  in  , 

26 
—  when  not  necessary,  33 
davs  of  grace  in  summons,  33,  34 
defendant  dying  before  summons  is 

served   no   service,   his   executor 

must  be  summoned,  44 
defendant  neglecting  to  take  cession 

can  still  claun  it,  30 
defendant  not  objecting  to  defective 

summons  held  to  waive  right  of 

objection,  25 
defendant,  several  residences  of,  39 

definition  of ,  24 

District  Registrars  no  authority  to 

issue  for  provisional  cases,  but  may 

issue  for  illiquid  cases  returnable 

in  high  Courts,  25,  26 
cdictal  summons  served  as  directed 

by  Court,  43 

personal  service  of,  31 

elaborate  summonses,  former  practice 

as  to,  31,  32 

present  practice,  32-34 

error,  if  in  summons  it  should  be  taken 

at  beginning  of  action,  27 
errors  as  to  suitors'  names,  instances 

of,  27-29 
firms,  how  to  be  sued,  29 


SUMMONS. 

form  of  service,  no  special,  but  for 

examples  see,  45 
fresh  summons,  sometimes  cheaper 

to  issue  than  to  amend  one,  24 
gaol,  can  be  served  in,  43 
Governor  or  any  of  Judges  cannot  be 

sued  without  leave  of  Court,  24 
higher  Court  —  may  be  served  at 

place  of  business,  40 
hours,  after  what  summons  cannot 

be  served,  43 
husband  or  wife  suing  each  other,  41 
illiquid  cases  issued  and  returnable  in 

or  out  of  term,  25 
illiquid  cases,  no  copy  documents  to 

be  served,  43 
illiquid  summonses  in  Circuit  Court 

stand  for  declaration,  34 
interest  claim^l  in,  from  when,  26, 

72 

King's  name,  all  summonses  must  be 
in,  24 

"last  known  place  of  residence," 
meaning  of  phrase,  37 

liquid  case  made  returnable  on  pro- 
visional days,  25 

liquid  cases,  when  in,  copy  of  docu- 
ments referred  to  must  be  served, 

43 
Magistrates'  Court  — ^  can  be  served 

only  at  defendant's  residence,  40 
married  women,  how  to   be   sum- 
moned, 40 
Master  of  Court  suing  surety  sum- 
mons must  be  illiquid,  30 
mortgage  bond  summons  should  allege 

property  declared  executable,  27 
name,    address   and   occupation   of 

parties  required  on,  25 
name  of  actual  suitors  to  be  in,  not 

their   agents,  though   it  may  be 

served  on  agents,  29 
names  of  partners  to  be  given  in , 

if  partnerdiip  firm  sues,  29 
•^—  ditto,  if  firm  is  sued,  29 
no  alteration  in without  sanction 

of  R^[istrar,  31 
no  fresh  without  payment  of 

costs  of  former  one,  31 
not  considered  issued  unless  signed 

by  Registrar  of  Court,  31 
number  of  days  required  in  — ^,  40 
object  of  — ,  32 
one  partner  absent,  where to 

be  served  if,  41 
person   appointing    his    damUUmm 

eitandi  it    exicutandi^    summons 

served  there,  42 
person   sued    before   wrong  Judge 

must  appear,  31 
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person's  tide»  to  give,  does  not  imply 
that  he  sues  in  that  capacity,  30 

plaintiff  not  appearing  summons 
expires,  50 

process  of  Court  returnable  on  Sunday 
stands  for  next  day,  25 

processes  of  Court  should  be  served 
same  as  summonses,  43 

exceptions  thereto,  43 

property  executable  for  interest  only, 
when    Supreme    Court    will   no 
declare,  27 

proprietors  of  farm  summoned  by  co- 
proprietor  for  its .  division  must 
contain  names  of  all  owners,  31 

requisite  in  ^  summons  when  -suing 
surety,  30 

representative  capacity,  persons  suing 
or  defending  m,  to  be  clearly  des- 
cribed as  such,  29 

service  of  summons,  36 

how  to  be  served,  36,  37 

—  cannot  be  served  on  neighbour, 

37 
—■^  cannot  be  served  on  Sunday, 

service  of on  agent,  42 

—  on  Corporation,  42 

services  held  good  or  bad,  instances 

of,  38.  39 
Sheriff  is  defendant,    when,   Court 

must   appoint   someone    to  serve 

summons  on  him,  44 

exceptions,  44 

Sheriff  or  deputy  can  make  '*  return  " 

of  service  of  process  of  Court,  44 
any  other  person  making  service 

must  make  affidavit,  44 
Sheriff's  service  of  summons  can  be 

impeached,  44 
summons   for   purchase   of   landed 

property  shomd  tender  transfer,  31 
summons,  for  what  day  returnable, 

summons   in   name   of  suitor,   not 

agent,  29 
summons,  when  expires,  30 
summons,  effect  of  not  proceeding 

with,  30 

when  not  considered  issued,  31 

-^—  when  to  be  regarded  as  special, 

35 
summons,  intervening  days,  40 

summons,  no  special  form  of  return, 

testing  of  summonses,  24 

time  and  place,  to  be  served  at  proper, 

43 
two  or  more  defendants  summoned, 

what  to  allege  if,  26 


SUMMONS. 

two  or  more  summonses  unnecessaryv 

26 
two  persons  of  same  name,  if  wrong^ 

one  served,  summons  void,  30 
wrong  person  sued,  30 

form  of  snmmoiu  as  to  ejectment  at 
expiration  of  lease  and  for  damage 
for  non-delivery,  45 

agent,  to  compel  one's  to  render  full 
account  of  administration  of  estate^ 

50 
assault  and  mabcious  prosecution,  for» 

59 

award  and  judgment  of  Coart 

thereon,  to  rescind,  59 

assault,  for,  58 

bond  cancelled  on  ground  of  forgery,, 
to  have,  57 

boundary  lines  of  several  farms 
ascertained,  to  have,  57 

breach  of  contract^  60 

building,  to  remote,  and  for  ejectment 
from  land,  57 ' 

Circuit  Court  summons,  63 

— -  notice  to  annex  to  above,  63. 

codicil  set  aside,  to  have,  as  bein|^ 
contrary  to  disposition  of  will 
which  could  not  be  altered,  48 

co-executor,  to  compel  to  join  in 
framing  account  of  administration 
of  estate,  50 

conduct  money  paid  to  witness  for 
refund  of  and  for  damages  for  non> 
attendance,  62 

damages  against  Sherifi^  47 

caus^  by  fire,  46 

for    allowing    cattle    to    gel 

mixed  with  diseased  cattle,  in  con- 
sequence of  which  they  died,  and 
where  a  person  is  joined  as  co« 
defendant  to  have  record  complete, 

55 
for  false  imprisonment,  46 

for  malicious  prosecution  and 


false  imprisonment,  58 

—  for  not  getting  possession,  46 

—  for  wrongful  diversion  of  water» 

53 


through  defective  pipes  and  leak- 
ing cask  of  neighbouring  house,  5S 
through  neglect  to  extinguish 


fires,  46 
deed  invalid,  to  declare,  56 
deed  of  transfer  declared  void,  to  have 

for  undue  preference  and  forfeiture 

of  claim  on  estate,  52 
doctor's  accounts,  47 
document  declared  last  will,  to  have 

certain,  48 


\K 


INDEX. 


949 


SUMMONS. 

exectttor,  against,  to  file  account  of 

administration  and  to  forfeit  fees 

for  undue  delay,  49 
executor,  by  heir  against,  to  amend 

account  of  liqnt(£ition  and  distri- 
bution, 49 
fisurm  in  unlawful  occupation,  to  give 

up,  and  for  damages,  47 
fire  policy,  to  recover  amount  of,  58 
instalments  due  on  condition  of  sale 

and  offer  of  transfer,  for,  51 
joint  owners  of  farm,  to  compel  to 

partition  it,  52 
lands,  that  certain  parts  of  on  sub- 

diyision  of  farm  may  be  declared 

to  belong  to  plaintiff,  55 
libel  contained  in  several  parts  of 

book,  54 
libel  in  letter,  54 

libel  in  sub-leader  of  newspaper,  54 
liquidation  and  distribution  account, 

to  amend,  50 
lost  promissoiy  note,  to  recover  the 

amount  of,  55 
money  received  and  not  accounted 

for,  to  pay,  63 
mon^,  to  recover  paid  under  mistake 

of  Met,  61 
money,  to  refund  under  90th  section 

of  Insolvent  Ordinance,  61 
minor  to  adiate  under  father's  will,  to 

call  upon,  and  to  pay  certain  sum 

of  money,  or  to  repudiate  so  that 

plaintiff  may  get  other  benefits,  49 
Municipality,  against  for  damages  for 

unlawfully  breaking  open  certain 

dam,  ^3 
obstructions  in  certain  thoroughfare, 

to  remove  certain,  62 
oxen,  purchase  of  from  an  auctioneer, 

57 
partnership  declared,  to  have  and  for 

division  of  assets  and  profits  and 

for  liquidation,  54 

recovery  of  goods  by  trustee,  56 

rent,  46 

^slander,  53 

slander  by  innuendo^  53 

shares,  for  purchase  price  of,  62 

sheep,  for  hire  of  certain,  47 

sheep,  for  recovery  of  certain  wrong- 
fully removed  or  stolen  and  for 
damages,  61 

surveyor,  to  compel  to  give  up  sub- 
divisional  diagrams  for  which  he 
has  been  paid,  54 

transfer,  to  give  and  offer  to  pass  bond 
in  terms  of  conditions  of  sale,  51 

transfer,  to  give  where  money  has 
been  paid,  51 


SUMMONS. 

transfer,  to  take,  51 

trespass  and  declaxation  of  rights,  60 

undue  preference,  52 

undue  preference  with  forfeiture  of 

rights  to  prove,  52 
unskilful  medical  treatment,  60 
wall  round  spring,  to  remove  certain 

and  for  declaration  of  rights,  56 
will   declared   void   on   ground    of 

insanity,  to  have,  48 
will  declared  void,  to  have  part  of, 

and  also  transfer  under  it,  48 
wrongful  dismissal,  60 

Summonses  in  Provisional  Cases. 
'   affidavit  of  service  of  notice  calling 
up  bond  need  not  be  served  on 
defendant,  92  • 

allegation  in that  note  presented 

at  place  of  payment,  94 

also  as  to  presentment  to  accep- 


tor, 94 

''anotadsmus,"  the  term,  93 
certified  copy  of  judgment  and  return 

to  writ  of  lower  Court  should  be 

produced  to  High  Court  on  appli- 
cation for  sentence,  92 
claim  dismissed  with  costs,  no  fresh 

summons    issued    without    costs 

being  first  paid,  95 
copy  protest  need  not  be  served,  92 
•— ^  nor  copy  certificate  of  r^istra- 

tion  of  bond,  92 
nor  copy  record  of  judgment 

of  any  Court,  92 
Court  can  refiise  execution  against 

landed  property  when  summons  is 

for  interest  only,  94 
Court  may  order  principal  case  to  be 

gone  into  where  provisional  case 

IS  heard  on  affidavit,  96 
date  of  issue,  day,  hour,  and  place 

for  defendant's  appearance  must 

be  ^ven,  91 
defective  for  insufficient  description 

of  judgment  of  inferior  Court,  91 
defenidant  denying  debt  or  signature 

they  may  be  proved  instanter,  96 
debt  only  denied,  affidavit  is 

sufficient,  96 
defendant,  essential  to  call  upon  to 

acknowledge   or  deny  signatttre» 

mark  or  sign,  89 
also  to  deny  signature  of  party 

who  signed  for  him,  89 

also  to  plead  to  daim,  89 

to  join  issue  thereon,  89 

—  to  plead  to  validity  of  debt,  89 
defendant  sued  on  copy  documents 

must  also  be  called  upon  to  acknow- 
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ledge  or  deny  conectneat  thereof, 
.90 
aisappointed    ptitj  can  iliraji    go 

into   prindpal  case  vhcther  pro- 

vitjoniu  icD  lence  granted  01  Tefuied, 

96 
Dulrict   Regutimn  no  snthoriCj'  to 

issue     nunmon*    for    provitional 

sentence   retninable   in    >  higher 

Conit,  96 
their    jariidiction    limited    to 

illiquid  lamniODies,  96 
documentt  sued  on,  snmmoni  ihould 

COirectlf  docribe,  90,  q  I 
OKCBlor  Boed  ihould  be  called  on  to 

denjf  ngnatnre  of  deceaied,  89 
csenlial  requiiitei  in  pToviaional  case 

not   necenaty    in    illiquid    sum- 

monse*,  97 
Glial   by   omisuon  of   irord   "pro- 
visional," 90 
fatal    to    wminoni    when    variance 

between  original  and  copy  served, 

91 
ittdueta  of  provinonal  casea  in  all 

Coorts,  97 
intereit  on  summons,  from  when  to 

be  claimed  and  how  mnch,  93 
issued  in  or  out  of  term,  but  must  be 

made  returnable  onl;  on  provisional 

day,  9< 
jndgment  prayed  for  on  return  day, 
.95.96 
liquid  and  Illiquid  claim  nuy  some- 

Ifmea  be  included  in  same  sum- 
mons, 93 
-  proceedings  tbeieon,  93 


Diatenal  o 


laterialv] 


oe,wha[ 


lutes,  9] .  , 
mortgage  lioiic  1  defendant  to  show 

cause  whj  property  should  not  be 

declared  executable,  93,  94 
mort^igee  can  sue  without  notice  if 

notice  given  by  mortgagor  and  he 

Ikils  10  pu,  95 
ditto,  where  executor  gives  notice 

to  creditors  to  lodge  claims,  95 
no  claim  made  for  penal  stipuktion 

in  document  sued  on,  95 
no   pleadings    hied   on   provisional 

lummons^  95 
note  payable  to  A.  or  bearer  reqniies 

no  endoisation  to  enable  plaintiff 

to  sue,  91 
notice  need  not  be  given  where  bond 

sa^  that  it  shsll  be  payable  on 

failure  to  pay  interest,  95 
notice  of  motion  may  stand  as  stmi- 

mont  in  principal  case,  96 
person  who  sues  or  defends  in  repre- 
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capadlf,  capacity  most 
be  proved,  90 

penal  stipulation  should  form  separate 
action,  95 

plaintiff  must  prove  esse  in  case  of 
denial  of  signature,  after  which 
defendant  pradoces  rebutting  evi- 
dence, 96 

power  to  sue  to  be  signed  by  all 

purchase  tacMiey  shoold  be  tendered 

in  rammons  for  transfer,  94 
Sheriff's  letnm  should  sbcnr  service 


denied,    futA    evidence 
necessary,  96 
signature  of  deceased  denied  nuty  be 
proved  by  comparison  of  signatures 
of  deceased,  8g,  90 


by   . 

endonement,  94 
summoniea  in  general,  all  requisites 

of  applv  also  to  stunfflMises  tn  pro- 

visioDal  cases,  89 
summons  in  provisional  case  stands 

for  sammons  in  piiitdpal  case,  96 
returnable  only  on  ptovisicmal 

days,  96 
summons  on  bond  payable  aftci  three 

months*  notice  ilioald  state  that 

bond  had  become  due  after  sodi 

ncCice,94.9S 
summons  on  promissory  note  cannot 

be  issued  on  day  note   bectnnes 


n  cottdition  of  sale,  94 
trtle  copy  documents  sued  on  to  be 

two  summonses  issued  against  defend- 
ant where  one  would  suffice,  costs 


and  immovable  property,  94 

fonn  of  pforiviocuu  smnmoni 

bond,  97 

on  promissory  note,  9S 

on  conditions  of  sale,  99 

on  braid  ceded,  99 

partly  for  proviaonal  m 

and  paruy  for  illiqmd  claim,  100 
.  in  Supreme  Court  on  judgment 

of  Magistrate's  Court,  loi 
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partly    on    bond,    partly    for 

interest  recovered  in  Magistrate's 
Court,  102 

—  against  client  on  bill  of  costs, 

I02 

on  edictal  citation,  103 

in  Circuit  Court,  104 

notice  accompanying  latter  summons, 
104 

Smieranmiation. 

debtor  cannot  oppose  application  for 
revival,  309,  310 

definition  of  superannuation  of  sen- 
tence, 308 

foreign  judgment  becoming  superan- 
nuated cannot  be  sued  on  m  this 
country  till  revived  there,  309 

judgment  against  person  since  de- 
ceased l:«coming  superannuated 
shoidd  be  revived  against  executor, 

309 

object  of  revival  of  such  sentence, 

309 

—  rule  is  for  benefit  of  the  debtor, 

309 
periods  of in  different  Courts, 

308 

in  Holland  and  here  formerly 

and  now,  ^08,  309 

in  Magistrates'  Courts,  309 

proceedings  to  be  taken  when  sen- 
tence has  become  superannuated, 

309 
no  pleadings  Hied  on  such  sum- 
mons, 309 

how  decree  to  be  obtained,  309 


superannuation  and  prescription,  dif- 
ference between,  308 

writ  not  acted  upon  does  not  inter- 
rupt superannuation,  310 

Bcimmons  on  superannuated  sentence, 

310 
affidavit  in  support,  310,  311 

Temporaiy  Interdicts. 

application  without  notice,  when  can 

be  made,  371 
copy    affidavit    or    petition    to  be 

served  with  interdict,  373 
Court  may  in  discretion  grant 

without  fixing  return  day,  373 
in  such  case  respondent  can 

move  to  set  aside  order,  373 
on  application.  Court  can  fix 

any  return  day  it  pleases,  373 
Court  may  order  principal  case  to 

be  gone  into,  371,  372 
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definition  of 


369 


ex  farte  application  for  rule  nisi^ 

wnen  resorted  to,  371 
facts  should  be  ascertained  by  attorney 

before  applying  for ,  372,  373 

how  to  obtam ,  369,  371 

nuisance,  any  one  of  the  public  may 
•  apply  for  mteidict  for  abating,  374 
order  of  Court  that  on  serving  — 

or  rule  nisi^  conies  of  petition  and 

affidavits  shoula  be  served  at  same 

time,  373 
in  all  such  cases  if  costs  intended 

to  be  claimed  should  be  prayed  for 

in  petition,  373 
costs  to  be  claimed  in  order 

asked  for,  373 
party  applying  for should  state 

all  facts,  371 
perpetual,  how  interdict  made,  370 
perpetual   interdict   bar    to  further 

actions,  370 
perpetual  interdict,  definition  of,  370 
perpetual    interdict    not    genersdly 

granted  on  motion,  372 
perpetual    interdict,    proceeding   to 

obtain,  370 
proofs,  what  should   be  shown  to 

Court  on  appUcation  for ,  372, 

373 
respondent  may  anticipate  return  day, 

373 

return  day  of or  rules  nisi^  pro- 
ceedings on,  373,  374 

return  day  of  rule  nisi^  proceedings 

on,  371 
rule   nisi  and   temporary  interdict, 
mixture  between  English  and  Cape 

{)ractice  as  to,  370 
e    nisi;    practice    derived    from 
English  law,  370 
temporary  and  perpetual  interdicts, 

difference  between,  369,  370 
temporary  interdict  can   remain  in 
force  until  further  order  of  Court, 

372 
temporary  interdict,  correct  to  ask 

for,  370 

form  of  petition  to  obtain  temporary 

interdict,  374 
notice  of  motion  to  obtain  — -»  375 
—  affidavit  in  support,  375 

Voluntary  Snrrender. 
agent  may  surrender  estate,  610 

also  executors,  610 

application  for  surrender    must   be 

made  within  reasonable  time  from 

notice,  611 
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definitioa  of  reasonable  time, 

6ii 
application  for  voluntary  surrender 

may  be  by  petitioner  or  by  attorney, 

6ii 
< petition   to    be   lodged   with 

Registrar    before    presenting    to 

Judge,  6ll 
before  surrender  petitioner  to  give 

notice  in  GoMdte^  6io 
-^—  must  lodge  sdiedules  with  local 

Magistrate,  6io 
debtors  notice  of  surrender  does  not 

bar  Court  from  ordering  compul- 
sory sequestration,  6l2 

definition  of ,  609 

examples  of  surrender  accepted  where 

debtors  in  gaol  for  debt,  611 
in  certain  cases  when  surrender  can 

be  accepted  without  schedule,  609 
instead  of  examining  insolvent  Judge 

may  require  affidavit,  609 
Judge  may  examine  petitioner  as  to 

insolvency,  609 
Judge  requires  proof  of  notice  in 

GauUe    and    a    certificate    from 

Magistrate    that   schedules    have 

lain  for  inspection,  610 
Judge's  discretion  as  to  surrender, 

611 
Judge's  discretion  to  accept  or  refuse 

surrender,  609 
majority  of  partners  may  surrender, 

610 
no  surrender    if  not   to  benefit  of 

creditors,  61 1 
notice  for   Gmette  of  intention    to 

surrender,  612 
notice  of  surrender  stops  legal  pro* 

oeedings,  611 
Judge's  discretion  to  order  exe- 
cution of  judgment  notwithstanding 

such  notice,  611,  612 
person  not  yet  rehabilitated  cannot 

surrender    before    liquidation   of 

former  estate,  610 
-— *->  nor  for  same  reason  can  com- 
pulsory sequestration  be  granted, 

010 
release  from  gaol   in  discretion  of 

Judge,  611 
schedule  of  assets  and  liabilities  to 

be  annexed  to  petition,  609 
schedules  introduced  by  custom,  610 

steps  to  be  taken  for ,  609 

must  present  petition,  609 

must  produce  proof  of  insol- 
vency, 609 
surrender  does '  not   release  debtor 

from  gaol,  611 


VOLUNTARY  SURRENDER.  * 

surrender  of  estate  may  be  opposed 
by  any  creditor,  610,  61 1 

opposition  may  be  by  affidavit. 


need     file     no 


611 

surviving     spouse 

schedules,  609 
nor  partner  in  certain  cases, 

609,  610 
when  partner  cannot  surrender  estate 

in  opposition  to  others,  610 

petition  to  surrender,  612 . 
balance-sheet  to  be  annexed,  613; 
615  -  *  ^ 

Writs  of  ExecutiotL 

**addictw  in  dwn,"  the  term,  206 

''alias  writ"  and  "pluries  writ,*' 
meaning  of  terms,  ^02- 

when   cheaper    to    issue  alias 

writ,  211,  212 

no  copy  served,  212 

''all  the  goods,"  term  in  Holland 
included  land,  with  us  only  mov- 
ables, 208 

anything  that  can  be  subject  of  com 
merce  can  be  attached,  215 

Circuit  Court  writs  mad(  returnable 
only  in  ensuing  Circuit  Court  un- 
less Judee  otherwise  directs,  217 

crops  on  land  not  yet  cut  cannot  be 
attached,  215 

• when  once  tut  or  gathered  can 

be,  21$ 

defendant  becoming  bankrupt  before 
proceeds  of  writ  paid  over,  latter 
reserved  for  estate,  213 

defendant  giving  notice  of  surrender 
stops  all  writs,  218 

defendant  cannot  postpone  execution 
of  judgment  by  offering  security, 
210 

definition  of  writ,  198 

different  writs  of  Court,  where  can  be 
enforced,  205 

dishonesty  of  debtors,  199 

execution  against  movables  and  im- 
movables, 200 

execution  for  fines,  205 

execution  of  immovable  property, 
rule  as  to,  205 

—^  old  practice  of  Holland  thereon, 
205-7 

forcing  judgment  in  real  and  personal 
actions,  198 

future  right  can  be  attached  only  by 
order  of  Court,  215 

goods  not  specially  pledged— de- 
fendant can  point  out  which  shall 
be  sold  first,  208 
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infamy  attached  by  Roman  law  to 
bankrapts,  199 

judgment  against  firm — ^writ  must  be 
issued  against  finn's  assets,  bat 
Sheriff  may  attach  goods  of  different 
members  also  without  order  of 
Court,  214 

jud^ent  against  person  in  his  life- 
time can  be  enforced  against  his 
executor,  214 

•  when  writ  in  such  case  can  be 

enforced,  214 

— —  cumot  be  issued  against  award 
of  aroitrators  unless  made  rule  of 
Court,  '214 

■  •  /  cannot  be  issued  against  goods 
which  cannot  be  attached,  214 

should  be  issued  out  of  Court 

pronouncing  judgment,  214 

for  exception  see  pp.  214,  215 

may  be  set  aside  on  due  notice, 

judgment  for  interest;  where  given 

without  naming  how  much  it  means 

6  per  cent.,  217,  218 
if  no    date    mentioned    from 

which  interest  to  run,  then  runs 

from  date  of  summons,  218 
if  not  claimed  in  summons  then 

from  date  of  judgment,  218 
judgment  of  Magistrate's  Court,  when 

can  be  executed  in  another  district, 

205 
Magistrate's  Court  judgments,  how 

to  be  executed,  205 
mode  of  attachment  of  movables  and 

immovables,  209 
movables  by  Roman  law  should  first 

be  sold,  but  land  can  be  sold,  207 
movables   or    goods   and    chattds, 

different  expressions,  200,  201 

—  difference  between  Holland  and 
Cape  Colony  on  subject,  200-202 

movables  or  immovables  specially 
pledged  to  one  creditor  cannot  be 
taken  by  another,  208 

old  Norman  term  for  goods  and 
chattels,  201 

with  us  terms  movables  and 

goods  and  chattels  used  alternately, 
201 

option  of  defendant  to  point  out  un- 
saleable property,  what  must  first 
be  sold,  207,  208 

where    bond  contains  general 

clause,  then  movables  may  be  sold 
first  though  not  pledged,  207 

person's  representative  capacity,  if 
judgment  against  writ  must  be  in 
same  form,  213 
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proceeds  already  realised  under  writ 

paid  to  trustee,  218        . 
price  not  realised,  practice  of  Court 

-  thereon,  209 

property  speaally  pledged  or  mort- 
.  gaged  must  be  sold  before  other 

property  not  pledged  can  be  sold, 

207 
reasonable  time  for  execution  of  writ 

allowed,  211 
Regbtrars  of  Circuit. must  transmit 

to  Sheriff  list  of  all  writs  issued  by 

him,  218 
return  day  of  writ  not  limited,  211 
return   dav  of  writ,   when  can   be 

extended,  211,  212 
Roman   law,    amelioration    of,    on 

subject,  200 
— —  law  of  Holland  dittOi  200 
rule  of  Roman  law  as  to  judgment 

debtors,  199 
sale  of  movables  by  Sheriff  for  cash, 

205 
sale  of  movables,  when  to  take  place, 

204,  205 
secret  price  reserved  in  sale  of  land, 

209 
several  ways  of  enforcing  judgment, 

198 
Sheriff  in  executing  writ  must  levy 

in  addition  sufficient    to  pay  all 

costs,  216 
to  whom  levy  should  be  paid 

by  Sheriff,  216 
to  whom  surplus  to  be  paid, 

216 
—^  if  no  buyers  at  sale  or  undue 

combination  to  prevent  sale,  duty 

of  Sherifi,  216,  217 
when  goods  not  sold  may  be 

assigned  to  creditor,  216,  217 

—  old   Dutch   law    and   modern 
English  law  on  subject,  217 

Sheriff  must  attach  sufficient  mov* 

ables  to  satisfy  writ,  202 
Sheriff  or  deputy  can  hold  auction 

without  a  licence,  216 
Sheriff  or  deputy,  liability  of,  218 
SherifTs  charges,  218 
Sheriff's  discretion  to  allow  goods  to 

remain  with  defendant,  203 
Sheriff's  duties  as  to  attachment  of 

movables,  203 
Sheriffs  duties  on  receiving  writ  for 

movables,  203 
Sheriffs    duty   on    attachment    of 

movables   and   immovables,   209, 

210 
Supreme  Court  writs  can  be  enforced 

tnroughout  whole  of  Colony,  but 

3  Q 
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lower  Courts  only  in   respective 

districts,  205 
things  that  cannot  be  taken  in  exe- 
cution, 204,  205 
time  of  payment  allowed  debtor  by 

law  of  Twelve  Tables,  198 
"  tools  of  trade,"  what  comes  under 

term,  204 
transfer  passed  by  Sheriff  of  land 

sold  by  him,  210 
trustee  of  estate  must  observe  order 

of  preference,  213 
unrefaabilitated  insolvent,  when  no 

writ  can  be  issued  against,  218 
"usufruct"  of  land  can  be  attached 

by  order  of  Court,  215,  216 

also  9Lfida  commissum,  215 

wax  candles,  burning  of  at  execution 

sales  of  land,  206 
writ  against  husband,  when  may  be 

executed  for  debts  of  wife,  212 
writ    against   movables    only;    im- 
movables  cannot  be  sold  unless 

writ  not  satisfied,  208 
writ  against  two  or  more  defendants, 

211 
writ  can  be  issued  against  property 

of  Government,  2x4 
writ    can    be    suspended   pending 

appetd,  210 
writ  cannot  be  issued  against  goods 

of  wife  for  debts  of  husband,  212 
writ  cannot  be  issued  for  costs  unless 

taxed,  212,  213 
writ  cannot  be  issued  in  Holland  at 

once,  may  be  wi&  us,  210 
writ   cannot  be   issued   on    super- 
annuated sentence,  212 
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writ  for  money  only  issued  by  order 

of  Court,  203 

also  outstanding  debts,  203 

writ   for    movables   or   goods    and 

chattels,  no  goods  specified,  i 

■  '  when  special  order   given 

attach    certain    goods    must 

specified,  202 
writ  on  defendant's  land  ;  creditors  in 

order  of  preference  must  be  paid. 

first,  213 
writs,  any  number  may  be  issued, 

200^  201 
writs   for    costs   de   bonis  proprUs^ 

213 

form   of  writ   against  goods   and 

chattels  on  provisional  summons, 

218 
against     goods    and    chattels 

generally  and  land  and  property 

specially,  219^ 
against    immovable    property 

only,  220 

—  against  money,  220 

—  against     movables      specially 
pledged,  221 

for  costs  only,  221 

-^—  on  final  sentence,  219 

Circuit  Court  writ,  221 

instructions   for   Commissioners    in 

selling  land,  224 

conditions  of  sale,  thereof,  225 

notice  of  motion  to  release  goods 

wrongly  attached,  222 

—  affidavit  in  support,  222 
notice  to  set  aside  attachment,  223 
-^—  affidavit  in  support,  223 
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